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The Rise of Illiberal Democracy and the Remedies
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Abstract. This article begins with a brief overview of the characteristics of illiberal democracy proclaimed
in Hungary and followed by Poland, the once ‘Musterkinder’ of European integration and compliance with the EU
values and law. In the second part the weaknesses of multi-level constitutionalism is analyzed by addressing the
Hungarian and Polish illiberal turn. The third part consists of a country-specific contextual analysis examining
remedies to illiberal democracy in a normative focus.
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1. ILLIBERAL DEMOCRACY IN HUNGARY AND POLAND

‘New Populism’ is a core feature of illiberal democracy in Hungary and Poland, the once
‘Musterkinder’ of European integration and compliance with the EU values and law. This
new populism flourishes in domestic cold wars that demonize political opponents and
embrace the ‘Zeitgeist’ of disenchantment. In this climate, the sustainability of the post-
WWII (liberal) consensus on human rights and even certain democratic institutions is no
longer secure. Although populism offers multiple operationalizing strategies both for right-
and left-wing leaders in their contestation of the existing establishment, it is primarily used
by neoconservative social movements against neoliberal policies and institutions designed
to protect liberal values and individual rights. In effect, the traditional division between left
and right is transformed into an ideological cleavage between populists and cosmopolitan
liberals.!

The causes of this political climate change are growing economic inequality and
instability, and a cultural backlash against modernity and progressive values. Paradoxically,
illiberal populism is not grounded in any alternative political ideology to liberalism. Instead,
it is driven by disappointment of the majority of active voters with the current political and
economic elites and the global world order, including the uniforming influence of foreign
powers — transnational corporations, the WTO or the EU.

In Central and Eastern Europe, illiberal democracy has become a discursive framework
for building constitutional identity in opposition to multiculturalism, modernism, or even
secularism.? The term was coined by Viktor Orbén in a speech to Hungarian nationals living
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' Inglehart and Norris (2016).

2 Tt could also be argued that constitutional identity has become a discursive framework for
illiberal democracy since it is used by constitutional courts in Hungary and Poland to denote the
distinctiveness of their respective constitutional orders in the EU.
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outside the borders of their nation-state.> Orban, a former liberal, is now a Messiah of
illiberal democracy and presents this concept as a viable alternative to liberal democracy
and market economy. His doctrine is currently supported by a state-funded (pseudo) NGO
sector, alongside the existing racist and nationalist movements and exported abroad. Even
though the concept of illiberal democracy is not officially endorsed in Poland, the current
government has adopted most of Orban’s strategies to dismantle the liberal constitutional
regime and has followed a path of anti-modernism, anti-cosmopolitanism, and anti-
Europeanism.

Characteristically, ‘New Populism’ is not accompanied by new grand narratives such
as Marxism, Socialism, Communism, Fascism, or Nazism. Rather, it is very similar to how
Eric Hobsbawm saw nationalism in the 20™ century — it is a substitute, a placebo for
disorientation, and a surrogate for integration in a disintegrating society, when society fails,
the nation appears as an ultimate guarantee.* Yet, despite many superficial analogies with
the 1930s, new illiberal movements are actually quite different. Today, anti-Semitism does
not, and cannot, include the political, economic, and legal project of discrimination,
exclusion, deportation, and annihilation of Jews. Similarly, contemporary nationalism is
equally hollow.

In Hungary, the discourse of restoring pre-WW1 borders remains at the level of
symbolic rhetoric and actual revisionist policies are nowhere to be seen. In Poland, the
ruling Law and Justice party proposes a version of ‘modern nationalism’ which promotes
cooperation between sovereign nations in a Christian Europe. However, it also juggles
national sentiments and reinvigorates the trauma of the WW?2, calling for German
reparations for damages caused to the civilian population. Most recently, the party leader,
Jarostaw Kaczynski, has talked about the moral right of the Polish nation to receive financial
aid from the EU. He played the anti-German card at exactly at the same time as the EU was
weighting sanctions against Poland for the systemic breach of the rule of law.

Both governments oppose a number of EU policies, in particular the refugee quota
plan® but they do not intend to withdraw from the EU. It is, therefore, apparent that illiberal
democracies in Europe formally recognize limitations of multi-level constitutionalism, but
are selective in the realization of obligations stemming from international law, membership
in the EU, or even domestic constitutions which they find contrary to the political interests
of the parliamentary majority. Most importantly, at the level of rhetoric, populist
governments use very subtle sabotaging techniques to signal their resistance to the dictate
of foreign rules.®

3 Speech at the 25th Balvanyos Summer Free University and Student Camp (2014) link 1.

4 Hobsbawm (1992) 163-92.

5 See action brought by Hungary and Slovakia against the 2015 Council decision regarding the
mandatory refugee quotas.

6 The Hungarian government’s reaction to the European Court of Human Rights decision on
incarcerating asylum seekers in so-called transit zones (/llias and Ahmed v. Hungary, Appl. No.
47287/15) is remarkable as for the first time government politicians began suggesting that Hungary
should simply suspend its adherence to the Convention for the Protection of Human Rights and
Fundamental Freedoms. According to Janos Léazar, Orban’s first lieutenant and the cabinet minister,
the government considers the verdict ‘unacceptable and impossible to implement,” while the leader of
Fidesz’s parliamentary caucus, Lajos Kosa, said that ‘if Strasbourg continues criticizing Hungary’s
migrant policies, we must relinquish our adherence to the treaty’. Yet, the government undertook
some steps to formally implement this decision — paid the compensation and passed the general
measures (amending laws). See link 2.
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Undoubtedly, the rise of illiberal democracy in CEE has its origin in unsolved problems
of democratic transition and the institutionalization of legal protection of national values
and the ethnic majority.” In the past, both the Hungarian and Polish nations suffered
sovereignty loss after relatively long periods of national prosperity and greatness. This
historic legacy is used by populist leaders to justify policies aimed to defend the national
interest, redefine the position of their respective states in the world, and in effect ‘regain’
national sovereignty and pride.

“To help Poland get up off her knees’ was a motto of a successful campaign led by the
Law and Justice party in the last parliamentary elections of 2015. Yet, the trajectory of the
populist rise in Hungary and Poland has actually been quite different. In Hungary, Viktor
Orban is the Prime Minister and hence a politically and constitutionally accountable actor
while Jarostaw Kaczynski, the leader of the Law and Justice and de facto leader of the
government does not hold any official position per se except a parliamentary seat as a MP
in the Lower Chamber. This difference is relevant for assessing the prospects for holding
the populist government accountable for the current political upheaval in a legal process
which is nevertheless dependent on the motion of the parliamentary majority.®

In Hungary, Fidesz won their constitution-making majority in the Parliament in 2010
and subsequently adopted a new constitution.® Although it was never part of the 2010

7 In his public appearances, Orban utilizes a new, precisely tailored, well-targeted, and highly
effective nationalist political rhetoric. In his 2014 Béalvanyos speech he explained that ‘[t]he political
and intellectual program of 1848 proclaimed: we will not be a colony! The program and the desire of
Hungarians in 2012 is: we will not be a colony! Hungary could not have stood against the pressure
and dictates from abroad in the winter of 2011-2012 if it were not for those hundreds of thousands of
people who stood up to show everyone that Hungarians will not live as foreigners dictate, will not
give up their independence or their freedom, therefore they will not give up their constitution either,
which they finally managed to draft after twenty years. Thank you all!” See link 3.

8 In Poland an indictment against the President of the Republic requires a resolution of the
National Assembly passed by a majority of at least two-thirds of the statutory number of members
of the National Assembly, on the motion of at least 140 members of the Assembly (Article 145(2)
of the Polish Constitution), while bringing a member of the Council of Ministers to account before
the Tribunal of the State can be done by a resolution passed by the Sejm by a majority of three-fifths
of the statutory number of Deputies, on the motion of the President of the Republic or 115 deputies
(Article 156 (2) of the Polish Constitution). In contrast, deputies of the Sejm and the Senate are
constitutionally accountable only for performing business activity involving benefits derived from the
property of the State Treasury or local government (Article 107 of the Polish Constitution).

9 On 28 June 2010, upon the proposal of a Fidesz MP, Parliament repealed Article 24 (5) of
the Constitution, which required a four-fifths majority of MPs to adopt the procedural rules of the
preparation of a new Constitution. In this way, the governing coalition, having a two-thirds majority,
eliminated the provision obliging it to cooperate with opposition parties while preparing the new
Constitution. The Parliamentary Ad Hoc Committee Preparing the Constitution was established on the
same day. 30 out of its 45 were members of the governing coalition. The committee prepared a
concept paper, which in the end was only considered to be a working document, while the draft of a
new constitution was prepared by Fidesz/Christian Democrat MP’s and introduced to the Parliament
on 14 March 2011. The new constitution, called the Fundamental Law, was adopted only with the
votes of the Fidesz/Christian Democrats coalition on 18 April and entered into force on 1 January
2012. It has been the sole product of the governing political party and has been adopted by the
governing majority without the support of any other political force. The text, widely criticized by
national, European, and international NGOs and organizations, was adopted on the basis of a bill
deliberated only for 35 days and passed exclusively by the votes of members of the ruling coalition.
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electoral campaign, Orban’s regime proudly proclaimed that the new constitution finally
finishes Hungary’s political transition and completes the de-communization process that
was suspended in 1990. Hungary certainly followed a unique path in post-communist
transitions. Unlike other post-communist states, during the first wave of democratization of
the ‘pacted’ or ‘post-sovereign’ constitution making, the adoption of an interim constitution,
which was designed as the first of a two-step process was never followed by the adoption
of a new basic law after the first democratic elections. Notably, Orban played on the lack
of the constitutional-making mandate of the roundtable talks in 2010 even though his party
played a crucial role in the 1989 negotiations..

In contrast, the Law and Justice party in Poland does not have a supermajority capable
of changing the constitution. However, it has already in effect done this by adopting laws in
blatant disregard of the letter of the Supreme Law and insisting on constitutional
interpretation, which is irreconcilable with the fundamental principles enshrined in the
Constitution. The party also uses a rhetoric challenging the legitimacy of the 1997
Constitution and accuses the post-Communist political and economic elites of usurpation of
power and seizure of reprivatizated property. Notably, they also plan to hold a national
referendum adopting a new constitution, which is expected to entrench the power of their
ruling majority.

What both regimes have in common is the use of law as a tool for political change and
justifying this process with the protection of national interests. Yet, all legislative reforms
that officially aim to improve the effectiveness of public authorities actually serve the
political interest of the ruling majority and help its members or sympathizers to occupy
relevant positions of authority and power. In particular, new rules regarding the appointment
and removal power in the public media, the prosecution office, the civil service, and the
judiciary have ensured that the government has control over these once independent
institutions.

The summary effect of these changes could be compared to a revolution by law. While
the defenders of the ‘ancient regime’ try to engage in a rational discourse, their opponents
contest the very rules of a discourse. The public and, in the case of Hungary, an
overwhelming majority of the private media'® has become a political voice of the
government and parliamentary opposition is either blocked or ignored. Moreover, in both
legislatures, major government reforms are proposed as private members’ bills in parliament,
which do not require public consultations and adopted with extraordinary speed in violation
of existing parliamentary customs and rules concerning the legislative procedure. As a
result, Hungary and Poland have turned into sham parliamentary democracies, where almost
all checks and balances have been abolished and conditions for democratic deliberation and
participation are limited.

Both the Hungarian and Polish populist governments consider a parliamentary majority
to be the supreme source of authority. In this way, they contrast the concept of legal
constitutionalism with their own version of political constitutionalism and grant the supreme

However, to create the delusion of popular support, the government launched so-called ‘national
consultation’ by a questionnaire sent to all eligible Hungarian voters. They were asked to answer 13
questions concerning the draft. According to the government (as there were no transparent means to
verify this), 12 per cent of voters returned it.

10° See link 4.
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position to the sovereign power of the parliament in opposition to the power of judges, who
are deemed to be lacking in democratic legitimization.!! In Poland, Kaczynski announced a
plan to put an end to ‘juristocracy’!? both Orban and Kaczynski did not decide to do away
with constitutional justice altogether. Instead they ‘packed’ the constitutional courts with
political loyalists.

In Hungary, there is not a single justice who has not been cherry-picked by the
government!® and many have a proven record as Fidesz loyalists, whether as cabinet
members or other government office holders. In Poland, the controversial laws amending
the Act on the Constitutional Tribunal, which led to the constitutional crisis in 2016, have
allowed the government to choose the majority of judges, including the Chief Justice.'*
Hence, the constitutional courts in Hungary and Poland continue to review ordinary
legislation but in most politically relevant cases, their position coincides with the interests
of the ruling party.'3

It could, therefore, be argued that constitutional courts in Hungary and Poland are
simply yet another instrument for the government’s political maneuvers and cannot be
characterized as an independent branch of government. Although the Hungarian
Constitutional Court has passed a few judgments annulling government projects, these
decisions ought to be taken with a grain of salt. First, the politically loaded decisions e.g.,
the law on churches,!® critiqued by both the European Court of Human Rights and the
Venice Commission,'” and the media laws'® were adopted at the time when there were still
justices on the bench who were elected prior to 2010 and were not nominated by Fidesz.!°
In some of these cases, when the constitutional court went against the legislative and

' The essence of the government viewpoint regarding a representative democracy as an
alternative to a constitutional democracy is presented in the Expert Report on issues regarding the
Constitutional Tribunal (available in English at: link 5.

12 For the origin of the term see Hirschl (2004).

13 ITn Hungary the Parliament elects Constitutional Court justices for 15 years with a two-third
majority.

14 See link 6.

15 In Hungary the recent cases where the overwhelmingly Fidesz-elected Constitutional Court
actually struck down government initiatives, such as for example the law blocking the transparency of
public spending of the Central Bank (headed by one of Orban’s most important ally) (CC decision
8/2016. (IV. 6.)), the ban on publishing faces of police officers in duty in the media (CC decision
17/2016. (X. 20.)) are less significant and sensitive from the constitutional and political point of view.
See also judgment of the Polish Constitutional Tribunal of 16 March 2017, Case no Kp 1/17 (finding
in a preventive review that the new law on public assemblies introducing the institution of cyclical
assemblies complies with the Constitution).

16 CC decisions, 45/2012, 6/2013. (III. 1.), but also see 23/2015. (VIL. 7.), 3144/2015. (VIL
24.).

17 CDL-AD(2012)004; CDL-AD(2013)012; CDL-AD(2011)016.

18 CC decision 165/2011. (XII. 20.).

19 Before 2010 nomination to the Court required a consensus with the opposition. Also, in 2011,
the number of justices was raised from 11 to 15, and later their tenure also raised from 9 to 12 years,
and the elimination of a 70 years age limit. Also, the Courts competence was curtailed by excluding a
power to review budgets and tax laws that passed Parliament when the national debt was more than
50% of the GDP. See link 7.
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executive decisions, the same provisions were either blatantly reintroduced or ‘overruled’
by preemptive constitutional amendments.?

A test case for the Hungarian Constitutional Court concerns the infamous ‘lex CEU’
adopted in 2017 to shut down the prestigious private research university, founded by George
Soros.?! The Constitutional Court may be the only means for the government to save face if
it decides to give in to domestic and international, political and professional pressures.?
Notably, the Chief Justice personally assigned this case to himself and has postponed its
deliberation until an appropriate time.

Veto powers could be used in some cases to prevent major backlashes to
constitutionalism, Presidents who are close friends of populist leaders may not actually
serve as guardians of the constitutional order. Yet, the Polish President recently took
responsibility for defending the principles of separation of powers and judicial independence,
as well as the presidential prerogative, despite the law granting discretionary powers over
the judiciary to the Minister of Justice.?* Still, it is difficult to ascertain or verify whether
these acts of political disloyalty and disobedience are caused by an independent professional
stamina or are in fact outcomes of a coordinated political strategy. Since the two vetoes
concerning the act on the Supreme Court and the National Council of Judiciary were passed
in reaction to street protests, they could be additionally explained by the fundamental
difference in the position of the President of the Republic given the mode of their election
— direct in Poland and indirect in Hungary.

Both the Hungarian and Polish governments openly exhibit disregard for parliamentary
and extra-parliamentary opposition, foreign and domestic experts and are reluctant to
follow recommendations and decisions of European institutions. They nevertheless seek
legitimization of government policies before the court of public opinion and provide
seemingly legal justification of their actions. In a state governed by law, replacing the state
governed by the rule of law, the government keeps up the appearances of legality — it does
in fact apply the minimum procedural standards and relies on legal arguments. For example,
in response to the massive waves of international and domestic protest and criticism in the
CEU-case, the government’s response was always ‘in Hungary everyone, even Soros and
those on his payroll have to obey the laws.’

Another government tactic, employed in Hungary and Poland, is to refer to foreign
laws or isolated constitutional provisions, which nevertheless need to be considered in
the light of institutional checks and balances, and the national legal context. Yet, it is often
the case that the public at large lacks the ability and expertise to unmask government lies or

20 For example in reaction to the Court’s quashing of the tax on the severance pay received by
civil servants forced to retire. Also, the Fourth Amendment to the new Constitution (the Fundamental
Law) banned political advertising during election campaigns in any venue other than in the public
broadcast media, which is controlled by the all-Fidesz media board. These restrictions had been
previously declared unconstitutional by the Constitutional Court. Similarly, constitutional amendments
overrode Court decisions finding the definition of marriage too restrictive and parts of the law on
churches. Certain provisions of the 2011 electoral law on campaign finance were also found to be
unconstitutional (CC decision 1/2013) — and were later taken up again verbatim and constitutionalized
by the Fourth and Fifth Amendment. See link 8.

21 See link 9.; Halmai (2017), link 16., Trencsényi, Rieber, lordachi, and Hincu (2017) 412-436.

22 See link 10.

23 Bojarski (2017), link 11.
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expose irrationality of government policy, while the reaction of independent media and
legal experts often comes too late to counter the mystification of legality.?*

Last but not least, the characteristic feature of illiberal democracy is also the model of
individual and social life promoted by the government.?® It endorses life choices that are
compatible with the Catholic ethics, traditional gender roles, and family values. These
objectives coincide with the mission of the Catholic Church which at least in Poland is
actively involved in political life and openly grants support to populist leaders in exchange
for the preservation of its numerous privileges and status. To these aim, both the Polish and
the Hungarian governments have forced controversial educational reforms, and taken
control of several state-owned cultural institutions.

2. WEAKNESSES OF MULTI-LEVEL CONSTITUTIONALISM

The following part highlights the weaknesses of multi-level constitutionalism to withstand
the illiberal populist juggernaut in Hungary and Poland. Here, multi-level constitutionalism
is understood as limited national sovereignty by virtue of membership in the European
Union and other international organizations rather than a shared constitutional space that no
longer espouses a clear hierarchy of constitutional norms.?® In a multi-level constitutional
world order there are various centers of law-making and interpretation that are mutually
dependent and interrelated.?’

The legal order of the EU both respects and effects international public law and
national constitutional law, while international public law has laid the foundations for the
creation of the EU as the supranational entity. What EU law and international law share as a
common ground is the respect for the fundamental principles of rule of law, democracy, and
human rights. Yet, neither is able to effectively respond to breaches of these fundamental
principles because both the European Union and international law are based on trust, while
illiberal populist government may not be trusted. As a consequence, breaches of EU law
and obligations stemming from membership in international organizations also constitute a
breach of trust and pose not only a legal dilemma but an ethical one. Therefore, the question
is whether public law (or legal action) may be effective in remedying disloyalty and a
betrayal of common values and objectives.?®

In the EU, the rule of law defense mechanisms are triggered by a political action which
either requires a prevailing majority or unanimity.”” Hence, they could turn ineffective in

[S)

4 Matczak (2017).

25 Pap (2015) 53-75.

26 See Ingolf (2009) 349-407.

27 See de Burca and Weiler (2012).

28 The European Commission did not initiate the infringement procedure against Poland when
the Polish government carried out the attack on the Constitutional Tribunal even though it could be
considered as the breach of the rule of law enshrined in Article 2 of the EU Treaty. Instead the
Commission launched a political dialogue with the Polish authorities and adopted two sets of
recommendations within the new Framework for addressing systemic threats to the Rule of Law.

29 Under Article 7 of the Treaty on European Union, on a reasoned proposal by one third of the
Member States, by the European Parliament or by the European Commission, the Council, acting by a
majority of four fifths of its members after obtaining the consent of the European Parliament, may
determine that there is a clear risk of a serious breach by a Member State of the values referred to in
Article 2. The European Council, acting by unanimity on a proposal by one third of the Member
States or by the Commission and after obtaining the consent of the European Parliament, may
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the case of two member-states that decide to defend each other against the EU institutions.
Furthermore, the use of the ‘nuclear option’, as contained in Article 7 TUE, is only possible
in reaction to gross breaches of the rule of law, democracy, and human rights that have
already taken place.’® The EU legal-political defense system does not entail preventive
mechanisms that could effectively discourage populist governments from undertaking a
course of actions that are incompatible with the fundamental principles upon which the EU
is based.

The Hungarian and Polish examples further demonstrate that legal action initiated by
the European Commission before the Court of Justice for infringement of treaty obligations
is only partially effective. Hungarian and Polish governments did not entirely withdraw
from their policies, even after the CJEU found them contrary to the EU law. For example,
in case of the Hungarian law reducing the retirement age of judges the law was formally
repealed following the intervention by the CJEU3! and a Constitutional Court decision,
but many of the former judges were reintegrated into posts inferior to the ones that they had
previously occupied.??

Most recently, in an absolutely unprecedented move, the Polish government openly
refused to follow the CJEU interim decision ordering Poland to stop the mass-scale logging
in the ancient part of the Biatowieza forest, protected as a UNESCO Heritage site.’
According to the CJEU, the logging could cause a serious and irreparable damage to the
forest, and could only be justified by a situation endangering public safety. In response, the
Polish government stated that its actions were necessary to protect the 1.3 million of trees
affected by bark beetle. Notably, the interim decision of the CJEU was preceded by the
UNESCO decision on the Biatlowieza forest, urging the government ‘to immediately halt all
logging and wood extraction in old-growth forests, and to clarify third party reports about
logging targeting species other than those affected by bark beetle, which cannot be justified
as so-called sanitary cuttings.’

Hence, what is lacking in the EU legal order is a mechanism authorizing a preventive
action of non-political actors (representing the interest of the EU rather than member states
such as the European Commission) combined with the power to suspend the distribution of
EU funds. For the time being, such possibility exists only in case a member state does not
comply with the economic convergence criteria, particularly in cases of excessive budgetary

determine the existence of such a serious and persistent breach. Thereafter, the Council, acting by a
qualified majority, may decide to suspend certain rights deriving from the application of the Treaties
to the Member State in question, including the voting rights of the representative of the government
of that Member State in the Council. The Commission may also bring the matter before the Court of
Justice of the European Union.

30 Closa, Kochenov and Weiler (2014).

31 Judgment of the Court (First Chamber) of 6 November 2012, European Commission v
Hungary, ECLI:EU:C:2012:687.

32 CC decision 33/2012. (VII.17).

33 See link 8.

34 Decision of 27 July 2017, Case 441/17 Commission v Poland.

35 Decision 41 COM 7bl, Krakow/UNESCO, 12 July 2017.
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deficits.’® Therefore, there is no connection between the political constitutional dimension
and the economic constitutional dimension of the EU legal structure.3” The populist, illiberal
turns in Hungary and Poland demonstrate a need to install a new compliance procedure
focused on political criteria that would adopt the conditionality rationale of the pre-
accession process to the existing members.

In summary, the first weakness of multi-level constitutionalism concerns the
institutional inability of the EU to restrain constitutional U-turns in its member states.
Unlike the Council of Europe or the OSCE, the EU was not created as a human rights or a
rule of law-watchdog organization — its primary goal was to foster economic cooperation
and integration. For a long time, the EU democratic institutions were only relevant as far
they were necessary to secure the EU’s primary goals. A notable human rights area where
the EU actually raised the standards for protection is the field of anti-discrimination law but
this was not triggered by human rights considerations but by the fact that the equal treatment
of workers and the free movement of services, goods, and capital were necessary to ensure
the undisturbed functioning of the single market.

The second weakness of multi-level constitutionalism to address a democratic backlash
concerns the EU’s own constitutional design which is based on the principle of primacy of
the EU law and also on the respect of constitutional identity of member states. According
to the principle of primacy established by the European Court of Justice,3® the EU law is
superior to laws of Member States, including their national constitutions and requires that
national judges do not apply their national constitutions when in contradiction to the EU
law. However, in the slow, organic and cautious development of the European project, the
EU treaty law explicitly recognizes Member States’ constitutional identity as sacrosanct’’
as it is very wary of using any language that would create the impression of real federalism.*
According to Article 4(2) of the Treaty on European Union:

The Union shall respect the equality of Member States before the Treaties as well as
their national identities, inherent in their fundamental structures, political and
constitutional, inclusive of regional and local self-government.

36 See the procedure for suspension of European Structural and Investment Funds provided in
Regulation (EU) No 1303/2013 of 17 December 2013 laying down common provisions on the
European Regional Development Fund, the European Social Fund, the Cohesion Fund, the European
Agricultural Fund for Rural Development and the European Maritime and Fisheries Fund and laying
down general provisions on the European Regional Development Fund, the European Social Fund,
the Cohesion Fund and the European Maritime and Fisheries Fund and repealing Council Regulation
(EC) No 1083/2006

37 See Miiller (2017a), link 14. and Miiller (2017b), link 15.

38 The CJEU enshrined the precedence principle in the 1664 Costa versus Enel case (Case
6-64), declaring that the laws issued by European institutions are to be integrated into the legal
systems of Member States, who are obliged to comply with them. European law therefore has
precedence over national laws. Therefore, if a national rule is contrary to a European provision,
Member States’ authorities must apply the European provision. National law is neither rescinded nor
repealed, but its binding force is suspended.

39 van der Schyff (2002) 563. See also Besselink (2010) 36. and 42.; von Bogdandy and Schill
(2011) 1417. and 1430-31.

40 Consider for example the renaming of the 2003 Draft Treaty establishing a Constitution for
Europe for a Charter of Fundamental Rights of the European Union (2007).
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This weakness thus refers to the EU’s philosophy, which recognizes the constitutional
diversity of member-states as an inherent element of its own constitutional structure. Yet, if
a member state explicitly identifies itself as illiberal in its constitutional credo, there is little
room for countering this democratic decline.*!

The third weakness of both the EU and the Council of Europe, and within its structure
the Venice Commission in particular, concerns their incapability to decipher legislative
cynicism which builds upon elements that are not constitutionally suspicious. They pose no
eminent breach of international human rights standards or contain solutions which would be
unprecedented in well-functioning constitutional democracies. Yet, the grand picture
generated by these mosaic pieces portrays a constitutional design in which institutional
guarantees for government power are dismantled, the protection of fundamental rights is
severely weakened, and political freedom is curtailed.

In this context, the use of constitutional comparativism fails as it would need to focus
on this ‘worst practice legislation.” In their legal analysis of reforms proposed by populist
governments, international monitoring bodies seem to face a considerable difficulty in
discovering the destructive features of the regime aside from the weakening of the existing
constitutional guarantees. Sadly, even the most respected international authority such as the
Venice Commission, is unable to raise specific, reasoned criticism that cannot be objected
by a comparative argument pointing to examples of other countries where the contested
institution or practice exists yet in a system where other checks and balances are intact.*?

A case in point is the reaction of the European Commission to legislative reforms in
Poland diminishing the effectiveness of constitutional review which is yet not a necessary
institutional condition of the rule of law.** What is indeed legally intriguing is the criterion
of ‘effectiveness’ pointed out by Commission. It argued that ‘[w]here a constitutional justice
system has been established, its effectiveness is a key component of the rule of law.*
However, there are in fact, no common normative standards of the effectiveness of
constitutional review within the EU. The legal assessment of such effectiveness may vary
and be subject to a wide scope of hypothetical argumentative scenarios. Therefore, at this
point, the Commission’s early concerns in relation to the rule of law in Poland address
violations of the currently binding Polish Constitution rather than the assessment of the
effectiveness of a given model of constitutional review.*

The tactic of the Hungarian government relying on comparative law builds what Kim
Lane Scheppele called a ‘Frankenstate’. She rightly observed that ‘[t]he Fidesz constitutional
‘reform’ has spawned a Frankenstate, a form of government created by stitching together
perfectly normal rules from the laws of various EU members into a monstrous new whole.
The component pieces of the Hungarian Frankenstate might have operated perfectly well in
their original contexts, but combined in a new constitutional system, these once-normal
rules produce abnormal results. As government spokespeople have said every time there is
criticism of a particular aspect of the new constitutional order: that rule exists in Greece.

41 See for example Halmai (2017), link 16.

42 Consider for example Orban’s most recent Putin-type attack on NGOs, which was found to
be following a legitimate aim. CDL-PI(2017)002-e Hungary — Preliminary Opinion on the Draft Law
on the Transparency of Organisations receiving support from abroad.

43 See the argument used by the European Commission in its opinion on the legislative reforms
concerning the Constitutional Tribunal in the Commission Recommendation regarding the Rule of
Law in Poland, Com(2016) 5703 final, 27 July 2016.

4 Com(2016) 5703 final, para. 85.

45 Mrozek and Sledzinska-Simon (2017).
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Or Germany. Or the United Kingdom. It’s normal. End of story. But nowhere do all those
rules exist together, except in the Hungarian Frankenstate.”*¢

Lastly, domestic checks and balance mechanisms are unable to halt populist leaders
once they ‘neutralize’ constitutional courts, cleanse public institutions from their political
opponents, and recruit politically loyal persons to hold key public offices. All these changes
aim to ensure political control of various institutions through the power of appointment and
removal rather than introduce actual reforms increasing the efficiency of public
administration and satisfaction of its clients. The numerical advantage of the ruling majority
in the Parliament makes it virtually unstoppable in ordinary legislation, particularly if the
President were not to use their veto power against the party, given the President’s reliance
on the the party’s political support for gaining power.

While many of the adopted laws in Poland were actually in breach of the currently
binding Constitution, the initiation of the constitutional liability proceedings before the
Tribunal of the State is not a viable option as it requires the approval of the parliamentary
majority. Hence, it is a remedy that could only be used affer the populist government loses
power and a new Parliament is able to build a coalition willing to put the President of the
Republic, the Prime Minister or the government ministers to a trial.

In Hungary, the government could even afford to lose supermajority once its political
preferences were cemented into law. The Venice Commission’s warnings on the wide use of
cardinal laws, voiced as early as 2011, proved right. The second report on Hungary pointed
out that the Constitution contains far too many — over 50 — references to cardinal laws, most
of which concern issues that ought to have been left to ordinary legislation and majoritarian
politics, such as family legislation or social and taxation policy.#” The proliferation of
cardinal laws was also accompanied by the extension of the mandates of several crucial
public offices:

— the public prosecutor (9 years),

— the head of the state audit office (12 years),

— the head of the national judicial office (9 years),
— the head of the media board (9 years)

— the head of the budget council (6 years).

If a two-thirds consensus is not achieved in future parliaments, each office-holder
could even be allowed to stay in post for even longer, thereby cementing clientelist loyalists
into power for the future should the government loses its two-third majority.

46 More specifically, in this analysis Scheppele brings the example of combining Germany’s
much-criticized rules for drawing electoral districts with Britain’s highly disproportionate first-past-
the-post rules for constituency elections, and topping it off with the widely used d’Hondt system for
deriving proportional representation from party-list votes, a system that marginalizes small parties.
See Scheppele (2013).

47 Opinion No CDL(2011)016, of the European Commission for Democracy through Law
(Venice Commission) on the new Hungarian constitution and the three legal questions arising out of
the process of drafting the new Hungarian constitution. It stated that ‘[t]he more policy issues are
transferred beyond the powers of simple majority, the less significance will future elections have and
the more possibilities does a two-third majority have of cementing its political preferences and the
country’s legal order (...) When not only the fundamental principles but also very specific and
‘detailed rules’ on certain issues will be enacted in cardinal laws, the principle of democracy itself is
at risk.” (para 22-25).
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3. POLITICAL APATHY AND AD HOC POLITICAL ENGAGEMENT

The following part explains the strength of illiberal populism in the context of national
political circumstances. While in Hungary the success of Fidesz is partly a consequence of
a political apathy and partly of a significant politicization of society, in Poland the victory
of the Law and Justice party could be linked with a growing cleavage between the former
political elite and the society, and ironically, a relatively high level of well-being.

According to a recent analysis, across Europe, populist parties retain the strongest
support in Hungary.*® Value surveys portray Hungarians as passive, disinterested in politics,
isolated, and distrustful, with an especially low trust in democracy, market economy, and
transparent, merit-based structures. In 2012, only 40 per cent of Hungarian youth (mostly
college and university students) accepted democracy as a legitimate system of government,
and roughly one third did not see a difference between dictatorship and democracy.*

According to another survey, only about 20 per cent of respondents were interested in
politics.® In 2015, 58 per cent found little interest in politics, and 41 per cent reported no
interest in solving social problems.’! While in 1991, 74 per cent of Hungarians approved of
the change from a one-party system to a multiparty system, by 2009 only 56 per cent
favored the change, and 77 per cent were dissatisfied with the way democracy was working
in Hungary, which was the highest percentage of dissatisfied respondents in the region.
While 89 per cent held that politicians have benefited a great deal from the changes since
1989, only 17 per cent believed ordinary people have done so. 76 per cent said that corrupt
political leaders are a very big problem.”> Only 38 per cent believed that voting is a
mechanism for affecting politics, and 91 per cent thought the country is on the wrong
track.>

In contrast, Poles seem to be much more interested in politics, and according to the
recent polls they currently declare the highest voter turnout (68 per cent) since the first
democratic parliamentary elections after the fall of Communism in 1989 (62,7 per cent).>
Although in July 2017, more than half of the adult population was critical of the government,
and since 2016 there is a stable tendency of decreasing identification of young people
(between 18 and 24) with the political right,> the political support for the ruling party is
record high (40 per cent), and in the countryside, among less educated voters, it exceeds 50
per cent.*® It is noteworthy that the popularity of the ruling party has been not diminished
after its attack on judicial independence. Evidently, the results of recent polls indicate that
Polish citizens are more satisfied with their level of well-being and the generous social
distribution policies rather than being worried about authoritarian inclinations of the
government ministers.

In general, Poles are a much happier nation than Hungarians. According to the World
Happiness Report, Poland ranks 46th in the happiness index, while Hungary is 75", below

48 Boros and Kadlét (2016).

49 Szabo (2013).

30 Szabd (2013) 22.

51Til (2015) 367-84.

52 Wike (2010), link 17.

53 Pew Research Center (2009), link 18.

54 Opinion poll on the willingness to take part in elections and interest in politics, CBOS
101/2017, August 2017.

55 Opinion poll on the right-wing identification of the youth, CBOS No. 102/2017, August 2017.

56 See opinion poll by IPSOS for independent media (2017), link 19.
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the Phillipines, Serbia, and Jordan.’” Remarkably, both countries score very low in social
trust measured by a perceived absence of corruption in government and business, but Poles
(0.059) are more trusting than Hungarians (0.037). Other data also shows that Hungary
comes in at the very last of all European countries, including the former socialist states, in
its levels of trust in institutions.®

It is apparent then that in Hungary the new political regime resonates with the
expectations of a disillusioned, frustrated, inward-looking, closed Hungarian society that
has lost its comparative advantage enjoyed during the time of relative freedom and
economic prosperity created by the ‘Goulash communism’ of the pre-transition 1980s.%
Paradoxically, Hungarian society retains a sense of superiority, especially towards its
neighbors with a significant ethnic Hungarian diaspora traditionally looked down upon by
the dominant (self-referenced) ‘Magyars.” Still, Hungarians have severely lacked feelings
of success in the two decades since the political transition.

It also needs to be added that the conservative political ideology still centers around
1920 when in the post-WWI treaty Hungary lost two-thirds of its territory and the
corresponding population, most of which were not ethnic Hungarian but there were
homogenous Hungarian cities and territories. Ever since, the aspiration to reunite the old
glory and territorial integrity, or later, the responsibility for ethnic kins in the neighboring
countries, has been the cornerstone of conservative domestic politics and after the political
transition in 1989, a constitutional responsibility and a foreign policy priority. The 1920
Treaty of Trianon also serves as a symbol of Hungary’s and Hungarians’ victimization and
mistreatment by the international community.®® The narratives of victimhood allow for the
culture of frustration and refusing responsibility for one’s own fate and allowing others to
be blamed for failures and the lack of success.

Similarly, the ruling majority in Poland is using criminal law to account for a broader
question of transitional justice. In particular, the law criminalizing defamation of the Polish
Nation could be viewed as a symptom of frustration, anxiety, and defensiveness of those
who wish to present Poland as a victim of foreign powers. Although the narrative of
victimhood may be effective in instilling the feeling of national identity in a new
constitutional regime, it is definitely problematic when the protection of this image becomes
a legislative aim justifying limitations of free speech and academic research.®!

A contradictory feature of Hungarian politics lies in the fact that, despite a significant
proportion of the population being in a state of political apathy and disinterest in public
affairs, society is nonetheless highly politicized. Polarizing strategies aimed at demonizing
and delegitimizing political opponents, initiated and utilized mostly by the right and
foremost by Orban and his party, have set the tone in political debates for over a decade.

57 Helliwell, Layard and Sachs (2017), link 20.

58 See Keller (2010), Szabd (2013); Wike (2010), link 17.; Pew Research Center (2009),
link 18.

%9 The term ‘Goulash communism’ evokes images of a community-style dish cooked in the
open air to symbolize a communist regime with a relatively pleasant overall atmosphere. This term
characterizes the mixing of certain elements of the free market with a planned economy that allowed
Hungary to have had slightly higher living standards than its Iron Curtain neighbors and to be among
the rare countries in the Eastern Bloc that did not have a shortage of food. See Wike (2010), link 17.

60 Shortly after the elections, in 2010, parliament passed a law declaring June 4, the 90th
anniversary of the Trianon Peace Treaty, a national day of remembrance (Act XLV of 2010).

61 Gliszczynska-Grabias and Sledzinska-Simon (forthcoming).
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As Krasztev shows, private political preferences were transformed to identity issues, widely
represented by a variety of commonly displayed symbols of self-definition against those
with different political views.%? As a consequence, families, friendship circles and workplace
networks have been fractured because of this sophisticated power trick.%?

Thus, it is a defining feature of the illiberal democracy that instead of attempting to
form and change society and culture, as Adenauer and Thatcher did, the government
deliberately builds on the dark side of human nature. In Hungary, all of the nation’s
problems are blamed on hostile cooperation of foreign interests and a general disenchantment
from democracy and the free market.% In Poland, Jarostaw Kaczynski invented a theory of
a bomb attack plotted by the former government led by Donald Tusk in collaboration with
Russia that killed his twin brother, Lech Kaczynski, then the President of the Republic.
Both Orban and Kaczynski have adopted these strategies for maintaining influence centered
around polarization, division, and conflict. After losing the 2002 elections, Orban initiated a
political discourse centered on the phrase ‘the nation cannot be in opposition.” Kaczynski
coming to power after the electoral loss in 2007 started his political revenge against all real
and potential enemies of the Polish nation — Communists, traitors, refugees, supporters of
‘gender ideology,’ calling those who do not support him ‘people of a worse kind’.

In both cases the expropriation of the phenomenon of the ‘nation’ established a
political environment that excludes any further compromise or cooperation, leading to a
permanent crisis of governance. Both populist leaders created a political cold war, which
actively deepened political and cultural divides. According to Rupnik, it is a transformation
from ‘transitology to traumatology’ by not only breaking with the communist past, but also
reconnecting with pre-communism by reopening old divides between cosmopolitan
modernizers and traditionalist conservatives, ‘urbanists and populists, or “Volkisch.’®® This
orientation allows both governments to position Western liberal democracy as counter to
true national values and identity.

In Poland, an important element of the national identity is Christianity. Building on a
religious zeal, Kaczynski mobilizes the religiously devoted crowds around the cult of his
brother and other victims of the Smolensk plane crash, portrayed as new martyrs. In order
to commemorate this event without counterdemonstration, the government has amended the
assembly law (which has been zealusly upheld by the Constitutional Tribunal in March
2017) and actively punishes those who break it, so that monthly remembrances on the tenth
day of each month may go ahead undisturbed.

Yet, there is another important feature of Hungarian political culture which is absent in
Poland. It is a phenomenon described by Andras Bozoki as ‘partocracy,” or a case in which
political parties assume civic duties and dominate public life.®® Such practices may be for,
for example, establishing public benefit foundations, professional groups, club-like
community forums called ‘civic circles’ (polgadri kor), delegating curators to committees,
employing their own journalists and political and market analysts, and self-administering
most of the media outlets and think tanks. Additionally, the pervasiveness of party loyalist
government organized non-governmental organizations (GONGOs) being masqueraded as
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independent NGOs is remarkable.®” According to Jarabik, loyalty to political sides and
parties is not a Hungarian specialty, yet nowhere else has the emerging civil society and the
media been captured by the political parties to such a degree as in Hungary.®®

On the contrary, the Polish constitutional crisis, and the government turn to illiberalism
revealed immense social energy and initiatives which try to withstand some of the most
outraging government decisions.

3.1. Street Protests

We argue that remedies to illiberalism should be sought at the ground level — in the People
themselves. Given the above-mentioned weaknesses of multi-level constitutionalism in
repairing the decays of representative democracy, remedies need to be found in civic society
and public-political engagement of various groups through initiatives that raise social trust
and confidence of the citizens in their own motive power. However, it is also evident that
the resistance to populism is only possible once citizens feel that their individual interests
are directly affected.

The Hungarian experience is quite confusing. In one case a massive demonstration led
to the immediate withdrawal of a bill on taxing the internet.®® Likewise, an initiative for a
referendum on the 2024 Olympic games™ led to a government retraction. However, other
large protests (sometimes involving 100 000 people in a country of 10 million inhabitants
and 8 million voters) on education and health policies and the closing of down of Central
European University”' have triggered no reaction on behalf of the government to reconsider
its policies. In time, the waves of protest slowly faded away.

There are also two examples from Poland which proves that the concerted efforts of
various civic organizations in voicing their disapproval of the government policy can bring
the desired results.”” In the first case, on October 3, 2016, Polish women organized mass
street protests (so-called ‘Black Monday’) that for the first time took place even in small
towns. Inspired by a women’s strike in Iceland in 1975 women wore black and stayed away
from work. They were demonstrating against the bill introducing the almost total abortion
ban. Eventually, the government withdrew its support of the law.”

Most recently, in a spontaneous reaction to the hastily adopted legislation regarding
the Supreme Court, the National Council of the Judiciary, and ordinary courts, citizens’
protests lasted several days. They were organized by a civic organization, Action
Democracy, that insisted on their apolitical (‘no logo’) appearance. Although all opposition
leaders were present at the demonstrations, the protest was oriented against these particular
legislative acts and demanded three vetoes from the President. In effect, the President bound
under this popular pressure, risking a deep conflict with the ruling party and the prospects
for his reelections in case the party refuses to support his candidacy in 2020. Yet, the
characteristic feature of this spontaneous movement was not its anti-government zeal but
the disapproval of a specific set of legislative acts.
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7 Kovér (2015) 81-90.
8 Jarabik (2015) 319-24.

% See link 22.

70 See link 23.
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72 Although several demonstrations in defence of the Constitutional Tribunal took place in
December 2015 and in 2016, this movement has not been massive and the government continued to
pass new obviously unconstitutional laws and refused to publish the Tribunal’s judgements.

73 See link 25.
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Unlike, the first mass organization, the Democracy Defense Committee (Komitet
Obrony Democracji), which was established after the Law and Justice party came into
power in 2015 and conspired the political capture of the Constitutional Tribunal, these new
civic movements are not turning political. Hence, the major question is how to transform ad
hoc political engagement of citizens into a political force capable to overthrow the populist
governments in incoming elections. For the time being, neither in Hungary nor in Poland
are such prospects clear.

3.2. Mandatory Voting’

As argued above, the contradictory feature of Hungarian and Polish politics lies in the fact
that despite a significant proportion of the population being in a state of political apathy
and disinterest in public affairs, the society is nonetheless highly politicized and divided.
On this basis, it can be argued that mandatory voting could be a potential silver bullet to
dethrone autocratic populists.”> This proposition uses the key argument of populist leaders
who claim to have democratic legitimacy of the popular will. Yet, it is a fact that populist
leaders owe their success to the large-scale disillusionment in most political parties by the
majority of the electorate who do not take part in the elections.

In the Spring 2010 election, the joint list of Fidesz and the Christian Democratic
People’s Party (the Fidesz-KDNP list) received the support of 33.68 per cent of all voters in
the electoral roll and 52.73% of the total votes cast for a party list. This election victory
translated into 67.9% of seats in the Hungarian parliament, the National Assembly — a two-
thirds supermajority that allowed the government to amend the Constitution and organic
laws. In contrast, in the 2014 election, the governing Fidesz-KDNP list was supported by
27.48% of the total electorate and by 44.87% of all voters who voted for a party list.
However, a recent change in the electoral law allowed recently naturalized citizens, who
were born and lived outside Hungary (mostly in ethnic Hungarian areas across the border)
but could prove their Hungarian ancestry, to vote by mail, while Hungarian citizens who
were born in Hungary proper but currently live and work abroad are not entitled to vote by
mail and would have needed to appear in person to vote either at an embassy or a consulate
(or at home, in Hungary). The Fidesz-KDNP list received the support of 95.49% of these
newly-minted citizens who voted by mail, while their share of the votes among citizens
who voted for a party list in Hungary or at Hungarian diplomatic missions abroad was
43.55%. Thus, of the total electorate residing in Hungary proper only 26.61% voted for
Fidesz. This significantly reduced the share of voters compared to the proportion of those
who had voted for the Fidesz-KDNP list in 2010, it was nevertheless enough for almost the
same share of seats in parliament, 66.83% — just enough for a two-thirds majority; though
they actually lost this shortly thereafter due to the resignation of one MP.

In Poland, in the 2015 Autumn elections, the Law and Justice received 18.6 per cent
of all eligible votes and 37.5 per cent of the votes cast, which translated into 51 per cent of
mandates in the Lower Chamber. According to a survey carried out for an independent
media outlet, mandatory voting in Poland would significantly change the political scene.
If the Polish elections were mandatory, one in five Poles (21 per cent) would cast an invalid

74 See link 26.

75 Mandatory voting is currently used and enforced in several states, including Argentina,
Australia, Belgium, Brazil, Cyprus, Ecuador, Lichtenstein, Luxembourg, Peru, Singapore, Uruguay,
and on the sub-national level in India, and Switzerland. While formally in force it is not enforced in
some 15 more states, some of which are ‘model” Western democracies.
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vote, while the remaining 79 per cent would vote in such a way that could stop the ruling
party from gaining an independent majority in the Parliament.”

On this basis, we argue that, despite gerrymandering and clientelist electoral
commissions, along a tightly supervised prosecutor’s office, tax authorities and administrative
bodies in charge of billboards, Orban and Kaczynski would face (and actually accept)
electoral defeat if the large number of generally disillusioned but politically fatigued and
inactive voters were obliged to enter the polls. We are not naive in terms of the actual
endorsement of this (suicidal) measure by the governing illiberal parties but since these
formations actually run on the ticket of ‘populism’, where democracy is understood in the
narrow sense of giving governance to the (majority of the) people, such a campaign would
be difficult to reject on the rhetorical level. Indeed, an independently initiated referendum
could be a successful tool to introduce such an institution.

Illiberal democracies are outcomes of the failure of constitutional democracies to
reinvigorate themselves, and also of the lack of a novel rejuvenation of the democratic
process in the digital era. Hence, a conservative remedy is in place. The idea that elections
are about choosing the most attractive candidate needs a fairly easily arguable adjustment to
the need to select the least disgusting/unattractive one. Mandatory voting would also be a
game-changer for the electoral campaign, to the degree that it could even counterbalance
asymmetries caused by government controlled public media and distorted campaign finance
structures.

Let us not forget, despite financial suffocation and often direct political intrusion on
the media, the past few years brought in Hungary an incredible and unprecedented
flourishing of independent, partly NGO-driven investigative journalism where political
corruption and conflicts of interests have been uncovered and reported. Still, sadly, in most
cases these revelations remained without much political consequences, albeit sometimes
led to successful strategic litigation. It is thus high time to remind the large segments
of Hungarian and Polish society who remain passive and disinterested in public affairs that
democracy is not solely about personal liberty, freedom of movement and economic
freedoms but is also about responsibility for common good, which requires civic engagement
and culminates in the act of voting—and this could even reverse populist U-turns.

Of course, mandatory voting is not a panacea for the crisis a constitutional democracy
is facing.”” It simply offers a potential tool to combat populist, and in most cases authoritarian
populist parties and governments. Addressing the root-causes for disenchantment, this
claims to be no more than a symptomatic treatment. While silent protest and frustration
without doubt are among the causes of non-voting, we believe that the preponderance is of
this is vastly overestimated, as in most cases non-voters are simply disinterested and lack
any sort of (moral, intellectual or pragmatic) incentive. Furthermore, there are several non-
aggressive means to channel frustration and protest in a mandatory voting scheme as well:
conscientious and conscious invalid voting, including writing messages, drawing obscene
images, etc.

We also believe that there would be several marginal benefits of mandatory voting:
it would radically change the political campaign by not only extracting additional financial
resources from the hegemonic populist governments which usually control public media
and a dominant segment of private media, especially the ones that actually reach voters
beyond the already critical urban intellectual middle-class, but also by broadening not only

76 See link 27.
77 See Malkopoulou (2009) and link 28.
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the scope, rationale (and rationality!) of political debates, but also in effect accentuating and
empowering marginalized political opinions. We must remember that constitutional
democracies strive just as much on civil society and the potential for new, emerging,
alternative (civil) voices as institutional arrangements.

These perilous constructs of new authoritarian populisms can only be destabilized
from within and the very legitimizing pillars — popular elections and referenda — are
institutions that should not be allowed to be used as a camouflage, lacking actual fair and
free choice in managed and hegemonic elections. Electoral regimes are already tainted by
gerrymandering, biased schemes for suffrage, campaign finance, and captured media.

Based on the reasonable presumption that mainstream protest-parties and in particular
far-right extremist parties have already been able to mobilize and saturate most of their
potential supporters, we do not believe that they would gain significant further support.
More importantly, our proposition had been triggered by the conviction that nothing can be
worse than the current trend: a steady dismantling of constitutional democracy, disguised
in popular democracy and a fagade of constitutionalism.”®

4. CONCLUSIONS

The case of illiberal democracy in Hungary and Poland clearly shows that the popular
support of the government and party leaders does not fade away notwithstanding the
pressure of international institutions and the threat of sanctions. While on the theoretical
level the success of illiberal populism in the region may indicate the prevalence of political
constitutionalism over legal constitutionalism, and the preference for conservative and
communitarian values over the liberal worldview, in practice it signals the irresistible desire
of the people for the elite change. Yet, whilst illiberal populism in Hungary and Poland
thrives on internal tribal wars, national sentiments, and complexes, it actually utilizes
institutions of legal constitutionalism such as constitutional courts and the rights discourse
to legitimize its policies. In essence, both populist governments use the rhetoric of political
constitutionalism and slogans of democratization to introduce their political loyalist in all
state, state-owned, or state-controlled institutions of power and influence, and use law as a
tool to entrench their position.

Given the evident weaknesses of multi-level constitutionalism to address illiberal
turns, in this competition between legal and popular constitutionalism, the remedies should
be sought at the ground level — among the people themselves. However, they require certain
guarantees of freedom and capacity to act, which might be preemptively curtailed by the
populist governments adopting laws on financing of the NGOs sector or media. Therefore,
the response of multi-level constitutionalism should focus on strengthening the social
capital and the legacy of dissident movements in CEE. In particular, the Polish example of
mass street protests proves that even an apparently disinterested generation of millennials
can show interest in public affairs and mobilize in defense of the fundamental principle of
liberal constitutionalism such as the separation of powers and judicial independence.

78 For the American context, consider for example that in the last election Americans between
the ages of 18 and 24 voted for Clinton over Trump in a landslide. Only 43 percent of citizens in that
age group voted, however, while Americans over age 65 supported Trump — and 71 percent of them
voted. Similarly, Americans in their 30s were more likely to support Clinton, and less likely to vote,
than those in their 50s. In midterm elections a mere 17 percent of Americans between 18 and 24 voted
in 2014, compared with 59 percent of seniors. See Leonhardt (2017).
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Yet, it remains uncertain how to transform this spontaneous civic energy and ad hoc
mobilization into a political program to counterweight the populist governments. A modest
solution could be mandatory voting. In a long-term perspective, an answer seems to be in
finding a fair balance between legal constitutionalism that is centered on legal institutions
with practices suggesting a more open and flexible constitutional design, characteristic for
political constitutionalism, and real opportunities for civic engagement and participation,
inherent in civic constitutionalism.
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