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In Hungary, the legal protection of human dignity and honour is realized on
Swur levels. In the cases of false factual statements, or true factual statements
made without legitimate interest, the concerned person may demand the
srotection of criminal law or may turn to the civil court for compensation by
wason of the impairment of their personality rights. If the statement was
sublished in the press, the person may also initiate a lawsuit for correction'.

uring the criminal proceeding, the defamer may be prosecuted; during the civil
srocedure, restitution (formerly: non-material compensation), that is, pecuniary
sompensation can be claimed from the defamer, while the result of the lawsuit
%or correction may be that the court obliges the publisher of the press product
sontaining the defamation to apologize for the previous factual claim, and to
sublish a correction notice. If the violation of honour was not a consequence of
factual statements, but an utterance of degrading opinion or value judgment, or a
sumiliating behavior, then certain cases of serious offense against personal
mterest may result in criminal proceedings, while in moderate cases, a
misdemeanor proceeding may be initiated. Hereinafter, I will only discuss the
regulation on the criminal law protection of honour and the practice of these
rules in criminal courts’.

" The present article was written and the underlying research was carried out with the support of the
Bolyai Janos Scholarship of the Hungarian Academy of Sciences and the Bolyai Scholarsip within
e framework of the New National Excellence Program of the Ministry of Human Capacities of
Hungary.
“ Email: toth.zoltan@kre.hu.
These three procedures may as well be initiated in parallel.
* For Hungarian civil and press law matters, see e.g.. A. KOLTAY, A széldsszabadsdg alapvonalai
[Bases of the freedom of speech, Budapest, Szazadvég, pp. 408-425 ; Q SAJO, A széldsszabadsdg
&szikonyve [Handbook of the freedom of speech]; Budapest, MTA JTI — KJK, 2005, pp. 145-164
G. BENKE, « Személyiségvédelem a médiajogban [Protection of personality rights in the media
law] », in Menyhdrd, Attila — Gdrdos-Orosz, Fruzsina: Személy és személyiség a jogban. [Person
and personality in the law.], Budapest, Wolters Kluwer, 2016, pp. 175-192; A. KOLTAY,
Az emberi méltosag védelmének kérdései a médiaszabalyozasban és a joggyakorlatban [The
protection of human dignity in the media regulation and the legal practice] », in Menyhdrd — Gdrdos-
Orosz, op. cit., pp. 193-246.




ZOLIAND TOTH

In Hungary, there were four main types of criminal cases for the protection
honour !)efore 1994, while today there are three main types’. The first one s
defamation, the second one is slander, and the third one is dce.ccrmlcm.
The fourth annulled case was the crime of « defamation of authorities (;r officinl

persons », which was decl ituti “onstituti )
i ared unconstitutional by the Constitutional Court I

As for c.ief.amation, according to both the current Criminal Code' and the
former Crxmmali Code’ being in effect prior to 2013° any person who, in the
presence pf .a‘th!rd party, engages in the written or oral communication‘ of an
fac? that‘ is injurious to the reputation of another person, or uses an expresuIn:
whlch.dlrectly refers to such a fact, is guilty of defamation’. As opposed to this
the misdemeanor or the offence of slander can be committed by any pcr\um'
YVI"IO,. apart from the case of defamation, « uses a degrading expression llu‘u |l.
injurious to the reputation of another person, or commits other act in thix
regard »°. If ﬂ?ls is committed @) in connection to the professional activity, publie
office or puphc activity of the victim or ) before the public at large, the ;)lf:"fenu
of sl.ander is committed; in any other case, the misdemeanor o,f slander
consndergd. In addition, slander can be committed by physical assault as wolll‘
(defama@on‘only exists in the form of crime, and not as misdemeanor). Finall
desecration is committed by any person who violates the memory of a ;ieceanyd'
person by the means defined in the cases of defamation and slander.

As for. the crime of defamation, the protected legal interest, similarly {o
slande.:r, is honour”". The Hungarian judicial practice interprets hon’our as havin
two sides: on the one hand, it is considered to be the self-esteem of a perqon‘
expresgec! by the category of dignity; on the other hand, it is the pl;bllc;
appreciation and respect by the community for the person,’ expressed by the

* With this, the Hungari i
3 garian regulation of defamatory offences, in essence, does not di
. 4 5 ot differ fi
f;:;?&i]a?z er:z;r;stretam. A; hfor the European Union, for instance, 23 of the 28 melflrberrog:ut(t:
cast one of these acts. For the European practice concernin i l
: ‘ g the crimes of defam
;a:i slaKngc]:fT(/;rgul(tgas)ee C?.g.. Ll T?;F H, « The regulation of defamation and insult in Euro;‘)lc:‘::‘
5 .), Comparative Perspecti :
?udapest, e 487-5?7, ves on the Fundamental Freedom of Expression.
. Actn® C of 2012.
The statutory provisions regarding defamation i
v gar and slander were rather similar to the pri
T;&;r(l) )ﬁg::: It-:'uenfarty s ﬁlrst crllm.mal cfo;ile, the so-called Code of Csemegi (having becomepe?‘:'::tti\(')cnfl:
; istorical evolution of the defamatory rules in Hun .z JTOTH i
of Criminal Defamation and Insult in Hun, j 710 9. Jou Pt
Sl BUR LD 10 o gary between 1880 — 1979 », Journal on European History
:Act n° 1V of 1978.
inA;:icr)lrcdixpnlit(:( t?ﬁ new Cll'ti;nirLal“nge, the offender is punishable by imprisonment for up to one year
! : e penalty shall be imprisonment not exceeding two ye if th i
committed: @) with malice aforethought or with malicio i Rhardetrboms
! v ilice the tive; b) libelously, before th i
large; or ¢) causing a significant inju i Co e T
ry of interest b
:Act T e oo ety » (act n® C of 2012, art. 226, § (2)).
Slander is punishable similarly to the case of d i
% : I efamation (act n® C of 2012, art. 227, § (1
b AFg;csgleetp;s:sntbl.e m::éanmg[f»r hof hhonour in Hungarian criminal practice see Z§ (S)'Z)bM()RA
int jogi targy [The honour intere n y ‘
P as a protected legal interest] », in Menyhdrd — Gdrdos-
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category of reputation. This means that honour i the general category which
consists of two things: dignity and reputation. The violation of honour may occur
either solely in case of violation of dignity ot in case of violation of reputation
alone; however, the judicial practice aims at objectifying the violation of dignity
as, in this case, the main focus does not concern the sense of dignity but
the social perception of the decline of self-esteem and its assessment by the
community (hence, the violations of dignity and reputation are getting closer in
practice).

The criminal conduct of defamation is the communication of a fact. Three
forms of communication are possible: the assertion (that is, allegation) of a fact,
transmission of a fact (passing on information derived from others), and the use
of an expression directly referring to a fact. The latter (according to Justice of
the Curia (Supreme Court), Istvan Koénya) means « highlighting a characteristic
aspect of a fact (...), from which (...) logically the whole event can be
inferred »''. The asserted fact can be either false or true; in the latter case,
defamation can be established if proving the truth is not permissible, or if it is
permissible, but remains unsuccessful (1 will discuss later what proof of truth
implies). It is irrelevant whether the offender knew about the truth or falsehood
of the communicated fact, and whether his/her intentions were in good or bad
faith. However, the communicator of the fact must be aware that the fact he/she
communicates is objectively capable of violating honour. The actual violation of
the victim’s honour as a result, however, is not necessarily a corollary to this
crime (so defamation also occurs if, for example, no one believes the fact
communicated).

The communication of a fact can be carried out not only orally or in writing,
but in any other way as well, such as by depictions. The statement can be
formulated not only in indicative mood, but in conditional mood as well, and
even in the form of a question'?. Defamation may be committed against anyone:
not just a natural person, but also a legal person, because legal persons do not
have dignity, but they do have reputation (goodwill) — based on the Hungarian
practice — which may be protected by the criminal law. The victim does not have
to be named for the crime to occur, but must be clearly identifiable. Defamation
can only be committed « in the presence of others », which does not mean that
other people should be at the same place where the assertion was made; the onl
requirement is that a third party be able to become aware of the stated fact"".
If the act (the communication of a fact injurious to honour) is carried out merely
against the victim, without it being perceivable by a third party, then it can only
be slander.

11 [ KONYA (ed.), Magyar biintetGjog. Kommentdr a gyakorlat szdmdra (Hungarian penal law.
Commentary for the legal practice], Budapest, HVG-ORAC, 2013, p. 872 (e.g.: « Here come the

sticky fingers of the company »).
2 E g « Do you still make aliving out of prostitution? ».
13 A5 a consequence of this, if allegations were made via email, by phone or in chat, defamation can

be established as well.
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I - . T
Ce:ta\?;]as rnott.the Criminal Code, 'bul the judicial practice that established thut
i E] :1:1 éﬁ:ss c;u:i r}ot be‘ considered a crime even if they correspond to the
of defamation. Thus, the statement of a fact i i
to the lack of unlawfulness in th , i itwinstmado imc N
e following cases: if it w de i
comply with the obligation to re igatio P
port or the obligation to bear witness', if i
. . o . . % lf " W
?ﬁ:;ire lby tlhe parties to _Judlc.lal proceedings and their attorneys, by the clients ::
mattereig; t}r]epre_sentatlves in a public administration procedure in a relc\llum
. e given case, without unnecessary insult 15, i
included in a decision of an i vided hat 1 e ot
official, provided that i {
determining the facts, ev i "o s |
. evaluating the evidence or their | i i
s : . . egal qualificatio
g:;:lllé. ft(:etgﬁj ;icetc.:mon-'ma.lklrllg (including the verbal reasoning qof the cou':';
: lve criminal report published in the i ime'”
and the characterization related t i o e
o the education of a minor i i ithe,
T g el du minor is not a crime either
| , cultural, artistic debates (e book revi '
considered unlawful either. i jecti e the rer et
Rkt > even if they objectively violate the reputation of the

As for the crime of slander, in H i i
: ; ungarian law, it has four types in prinei
. i .
;I‘r}:; Efiros; 3:: au1Tij.lander comrfmtted by statement of facts. This ri)s simi]l)ar to '::1.0'
lon except for the fact that, in this ¢
the communication but the ¢ i : i oo o
omr : ommunicator and the victim, therefore, the i
remains in private (almost everything that w iouslydaid inth Tl o
it e i g as previously said in the case of
. , 100.). The second one is th
P ' le secon, e use of an expression
public) that is injurious to hon hich i
statement of facts, but a degradin j it molicat
facts, g value judgment, humiliati ificati
derogatory opinion) — this is t ; e P
: ermed « verbal slander » by the H ian judi
practice in a rather misleading wa is ki d i I
: i ray y as this kind of value jud
achieved in writing or by illustration i olnde
, as well. The third kind of sl i
(or, more pecisely a behaviour) that is injuri e ThoEt
0 ; at 1s mnjurious to honour (either in pri
public). According to the Hungarian judici i e
ublic). garian judicial practice, the king imitati
disability, humiliatin imicry, e
" g posture, gesture or mimic t
In the end, the fourth one is the i tvedonsil L
: 4 physical slander, e.g. slapping, spittin i
. : , e.8. ; , throw
things at someone, etc., if there is no permanent physical injury P()beca%se if th'e‘:'!

2 ) D) th‘r

arz:cr:lz(:rg&?];igsho ]t)}lle judicie.xi‘ phractice, those expressing a mere opinion or criticism
able, even if they do so in a strongly word

' . ' ed or « tough » man
Adopting a merely immoral, indecent, unusual, impolite con%uct is f::;

" E.g.: Principled Decision
s BB L of the Supreme Court of Hungary (hereinafter: E
. lé.g.: Case Decision of the the Supreme Court of Hungary (hereinaﬁe:rEH};IZ{O)Ozllog‘L e
“Eg:BH 1991. 338, ' —
. BH 1999. 434,
MF:{YOﬂli IZSI\l]le gf g(ggfgans/‘l frlc’)m criminal responsibility in defamatory cases, see in detail: N, K14

’ AN, B. , 4 biintetd torvénykonyv magyardzata I, Honds he Y
l09n the Criminal Code 11 Special Part, 1], Budapest, Kdzlgyki:géa 2305[“5(;’(’)05 frmpdns
resunr :;(3:2;;1:{ snmpl(: redness on the ‘sk!'n constitutes only slander (B.lf) 644[5") while a bruise

» constitutes assault [Criminal Case Decision Archive (hcrcinuﬂcl:: BID) 6345] Ay
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considered a crime, such as simple jokes, teasing, simple mockery, disrespect,
nor is swearing, cursing, rudeness, obscenity or other expression of anger.

Finally, desecration can be committed by the same conducts as defamation and
slander, and the sanctions are also the same as those in the cases of defamation
and slander®®. The most significant difference is that the victim in this case is not
actually the deceased person (whose memory, good reputation seems to be
protected by the crime), but those living who are emotionally attached to
the deceased, and his/her social memory is not indifferent to them. According
to the ministerial reasoning of the Criminal Code, the protected legal interest is
« the social appreciation manifested in the memory of the deceased and the sense
of piety of the relatives ». Accordingly, no one can file a private motion against
the perpetrator dishonoring the deceased but the relatives and heirs of the

deceased”".

The allegation of a fact thus can be 1) defamation (if a third party was present,
in the sense I mentioned before), 2) slander (if the statement of facts was said in
private) and 3) desecration (if the statement of facts concerned a deceased
person), if this communication objectively violated the dignity or reputation of
the victim. Nevertheless, the offender is not punishable if the stated fact proves
to be true. However, proving the truth is not permissible in all cases; it is
permissible only if the communication of the fact was justified by the public
interest or the legitimate private interest of anyone. This criterion implicitly
prohibits the possibility to prove the statement of facfs related to the private and
family life if this statement of facts is both indifferent for the public, and
unnecessary for the protection of others’ rights. In the case of ordering — without
a formal decision” — to prove the truth (the failure of which is a substantive
infringement that may lead to the annulment of the judgment™, and the ordering
of which does not depend on the probability of success)”, the burden of proof is
reversed®. while the general rule resulting from the presumption of innocence is
that the accuser has to prove, in the case of defamatory offenses, the accuser only
has to prove that 1) the statement of facts was made, 2) it was performed by the
accused person, 3) in a wilful manner — after which the defendant has to prove
the truth of their allegation, namely that, regarding its essence’’, the assertion is
objectively true (it is not necessary for every small detail to match exactly

the reality, however, substantial deviation is not allowed). Since burden of proof

is on the side of the communicator, if the defendant can not prove the

 Literally: « Any person who violates the memory of deceased persons by the means defined in
Section 226 or Section 227 is guilty of a misdemeanor punishable as defined therein » (act n° C of

2012, art. 228).

2 Actn® C of 2012, art. 231 § (3).

22 Gee act n° C of 2012, art. 229 § (2).

¥ BH 1992, 226; BH 1994, 171.

2 BH 2000, 285.

% EBH 1999, 87.

% From the judicial practice, see e.g. BH 1998, 412.
¥ BID7511.
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compliance with reality of the fact communicated by

commits defamation, slander or desecration®® o =

case of mufually cc_)mmitted defamation and slander
Impose punishment is not possible under Hungarian law.

Pi A . i
desencigt};;n‘?lfh ::r::g ortr;le;rrltggfalt]};:tt; in gddlthn to defamation, slander and
treatment of vulnerable persons »;% :y prc;(liT:tsiol: :)};’esgurr; i
ofa defamatory nature »*° and « publication of soundun .
a defan?atory _nature »"; as well as the « insult of autho
s_ubqrdmate »” regulated among military crimes), h
significance of these crimes is negligible. [

Unlti] 1994, there also exi
ofﬁma].persons », which was, however, declared unconstitutional and annulled

(« degrading
I video recording
or vidéo recording of
rity »** and « insult of
owever, the practical

gosrt];léc(t)sr ;)(f n(:;aflama]tiont }almd_ slander if these were specifically committed against
ocal authority (as a legal person) i i
e ' : > Or against the officials of
t(helst;:r:g;e ¥§: n(1:c();t ?.?ett} cor;ugltted against police officers who were servigq‘ge :1:
. ; Stitutional Court declared it uncon tituti i
crime contained more severe sanction o and diiy
s than defamati
t ' : ' on and slander.
nl:)el:‘;asm‘:hl;ih;]wor_ vtv.as punished more seriously by the Hungarian crim]i\rllzllnf;)\;;
© victim was an authority or an official. Th ituti
: Vi ; . The Constitutional
pl;lrzc(i) ;fslaii the cru;nnal law protection of the reputation of authorities and of(t:i(;lil;lt
ik ‘not |de ‘avyful,_but it shf)u]d be proportionate to the right to freedom of
n; and it is disproportionate if the right to free expression is more

? « Any person who exh
Al ‘ N0 exhorts another person by exploiti
humiliate himself is guilty of a crime (.., inso}liarxaz (t)l:temg
offense » (act C of 2012, art. 225 § (1)).
« Any person who produces a falsified or forged sound or video r

recording with s o ecording or a i
2 untrue contents with intent to injure the good name or reputatioi of anf)ct)ll:g:j p(;:s‘(;'deo
nor

persons, is guilty of a crime (... insof? i i
of 2012, art. 226/8), (-..), insofar as the act did not result in another criminal offense » (act C

!« An i i
Y person who makes available to the public a falsified or forged sound or video recording or a

another person or persons, is guilty of a crime (.. ) » (act gt;(; Zlgjll;ea:lt1 6252(/)1(31 2 zzlln)e) 1% gl

«Any person who affronts the authority: i
. rity: a) of a super ffi i i iti
S t 3 perior officer, 4) of a per: i
o fu(g)ﬂ;ilrd or other repre_sentqtlve of public authority in the line ofdut)? uf(:?ol:t Zfl‘) 05;1"0" pryd
o o pcrszngro}s]s manrllerllls guilty of a crime () » (act C of 2012, art 4:17 §1) o0l 1
M Who 1nsults his subordinate in his | ignity in front of others or j
8ross manner is guilty of a crime » (act C of 2012, x:ll'lt'.n::‘)dé!%r;l)‘)y 1 o

hi; vulnerability to engage in conduct to
act did not result in a more serious criminal

manifestly
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restricted in case of officials than otherwise (namely, if officials are protected by
criminal law to a greater extent than others).

In addition, Decision n° 36 of 1994 of the Constitutional Court also included a
constitutional requirement for the judicial application of the crime of slander,
according to which: « the sphere of expression has to be broader in relation to
persons and institutions who exercise public authority and politicians who act in
public than as regards other persons. An expression of a value judgement
capable of offending the honour of an authority, an official person or a
politician, which was expressed with regard to their public capacity is not
punishable under the Constitution; and an expression directly referring to such a
fact is only punishable if the commissioner (...) knew that the essence of their
statement is false or did not know about its falseness because they failed to pay
attention or exercise caution which had been reasonably expected of them,
pursuant to the rules applicable to their profession »**. Shortly: according to the
Constitutional Court, slander can not be committed against officials or
politicians in any case by a mere expression of opinion if such defamatory acts
are related to their status of this context. By doing so, the Constitutional Court
virtually made a legislation (according to Lészlo Solyom, president of the
Constitutional Court at the time, « the Constitutional Court wrote into the
Criminal Code »)*°, while the literal text of the Criminal Code remained

unchanged.

However, the judicial practice did not follow the standards set by the
Constitutional Court. This requirement was clear: the obligation of politicians to
endure criticism is greater than that of ordinary citizens, and those who criticise
them can not be punished for their defamatory opinions; only the assertions
against them may be punished (and only if the statement is objectively false,
or true, but is not related to the official activity or politician status of the victim).
Nevertheless, the ordinary courts confronted the instruction of the Constitutional
Court, and they continued to sanction in their practice the excessive, offensive,
defamatory opinions and other acts (as if the Constitutional Court had not
determined any constitutional requirement). The courts thus actually continued
their practice from before 1994, according to which there is a « defamatory
threshold » or « limit of offense »°® beyond which an opinion can not go, even in

3 CC Decision n° 36 of 1994 (VI. 24.), Constitutional Decisions” Archive (hereinafter: ABH) 1994,
219, operatjve part 1.

¥ G. A. TOTH, « A “nehéz eseteknél” a biré erkolcsi felfogasa jut szerephez. Beszélgetés Solyom
Laszloval, az Alkotmanybirosag elnokével [In “hard cases™, the judge’s moral sense prevails.
Conversation with Laszl6 Solyom, President of the Constitutional Court] », Fundamentum, 1997,
vol. 1, pp. 31-43. In addition: « [i]n fact, these crimes were actually modified» (L. SOLYOM,
« Kolesonhatas az Emberi Jogok Eurdpai Birdsaganak esetjoga €s a szolasszabadsag védelme kozott
Magyarorszagon [Interaction between the case law of the European Court of Human Rights and the
protection of the freedom of expression in Hungary] », Allam- és Jogtudomdny, 1996-1997, vol. 3-4,
p. 170).

6 See Z. SZOMORA, « Az alkotmanyos kovetelmények hivatkozasi tipologiaja becsilletsértési ¢s
ragalmazasi iigyekben hozott bintetditéletekben [Reference typology of constitutional requirements
in criminal convictions in defamation and slander cases] », Jogtudomdanyi Kéziény, 2014, vol. 10,

pp. 469-476.
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gw case of a public figure or an official
thonzt_ltutilonal Court, thefe is no such limit, and po

e 1atr1be§ expressed in certain opinions (if th
concern their status of politician and not that of priv

However, there were two i
1 problems wit
before 1994. One is that the Su e

ullllhuugh, according to the
liticians must always endure
ese opprobrious expressions
ate person).

this court practice that remained from

. . o e

statement of facts. For this reason, it was u i
F ' ; S up to the court or, in many ca
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i, sl at hlS, defamation) or an abusive expression of opinion
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I will di i
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e 1aw§u[ rnment pOllthlar.l §a1d that he was « uneducated ». It was
el The ai ::(pressmp of opinion when a journalist was said to be a
gy accord.mg to whlc.;h.the victim is a « real criminal » was
e e z; mexprf:ss:on of opinion, and thus slander. It was not
e directouswlan s poem on the radio, in which the following were
52301 e r at the, tll‘l,‘le of tl.le administrative office of Budapest:
et accord-ixlt:ed l%aszlo Grespik, put a rope around his neck, and let-
P g g to the court, the musician did not commit defamation
» because a politician is expected to tolerate even exaggeration ar?c;

provocation®®, So it seems to b i
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o n udt e former parliamentary representative Imre Mécs
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> this was modified later to suspended imprisonment in the seco?d

37
“"See C isi ird i
g :s‘:;ze:}llsel(;n 0£ the thlrd_ instance of the Court of Appeal of Budapest, Bhar, 200/2008/5
Bl pmtect,ion ofam unce.rtamty also occurred in civil law matters, Some,exam, les fr vsui
personality are: The following statements were found to be lavf/)fi? b; I:}l] yi
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instance, and the Supreme Court ultimately reduced the sentence to fine). Every
court concluded that this utterance was a statement of facts that was made in a
matter of public interest, but the editor-in-chief was not able to prove the truth of

this allegation”.

Regarding the defamatory expressions of opinion, the judicial practice was
even more unstable. As I have mentioned, according to the Constitutional Court,
politicians and officials were expected to tolerate reproach in all cases (unless
the reproach would violate the unrestrictable core of human dignity)", but the
judicial practice considered the existence of a « diatribe threshold », thus the
seriously offensive opinions or other acts were actually punished by Hungarian
courts. The base decision of this judicial practice was a judgement from 1995",
according to which: « Disparaging, degrading, vituperative or opprobrious
utterences which seriously violate human dignity made against authorities or
officials — as a result of the decision of the Constitutional Court — constitute the
crime of slander at most, which is punishable on a lawful private motion », Later
the criminal courts always referred to this decision seeing it as a quasi-precedent,
though it was not made by the Supreme Court, but merely a provincial court of
appeal”’. In the end, however, this practice was also approved by the Supreme
Court in 2001 when it declared in a case: « The crime of slander is established if,
in relation to the official operation of the mayor (at the same time, parliamentary
representative) as a private plaintiff, the defendant uses expressions that go
beyond the exercise of the constitutional rights related to the expression of
opinion, exceed the degree the toleration of which is expected of public figures
and politicians due to their status, and which are injurious to the human dignity
and reputation of the victim »e,

However, there were great differences between courts regarding where this
border should be drawn. For example, the crime of slander was established in a
concrete case because of a statement that contained that the insulted policeman

3 Otherwise, in Hungary, no prison sentence was ever enforced lawfully for defamatory crimes
as opposed, for example, to the practices from Italy, Austria or Germany, where this sometimes
happens. Even suspended imprisonment is rare in such cases. typical is fine, but even more the
probation, which (in addition to the establishing of having committed the crime) implies in
Hungarian law the postponement of imposing the sentence.

4 For example, in an election case, the Constititional Court ruled that identification of persons (even
politicians) with animals infringes the unrestrictable core of the fundamental rights of these persons,
In this case, during the campaign of the parliamentary elections in 2014, a candidate wanted to have a
TV company broadcast a political advertisement in which he depicted two prime ministers
(his political rivals: Viktor Orbéan and Ferenc Gyuresény) as monkeys. More precisely, in this TV
spot, a monkey hangs on the voice of the two prime ministers, rapping and dancing while taking a
large pile of bananas around him. The TV company rejected to fulfil the candidate’s request; and
later this rejection was qualified by both the election committees and the Supreme Court a5
Jegitimate. The candidate turned to the Constitutional Court against the decision of the Supreme
Court, but the Constitutional Court held that this decision is not unconstitutional as the identification
of humans with animals dehumanises the persons concemed. See CC Decision 3122 of 2014,
(IV. 24.), Reasoning, [17].

1 BH 1995. 6.

*2 Baranya County Court.

# BH 2001, 99.
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I'HE HUNGARIAN JUDICIAL PRACTICH RELATED 1O DEFAMA TION AND SIMILAR OFFENSES

The first such decision made in a case of ¢riminal defamation was brought in
April 2014, In this case, the ordinary court had to make a decision in a public
debate from a small town (Siklos). The debate was between the mayor and one
of the municipal representatives of the city, going on for years by the time;
as one of its stations, the local representative stated the following: « While they
do not feel sorry about spending the money of taxpayers on themselves and
manage it as if it was theirs, the (...) town administration (...) came up with a
drastic austerity package (...)». According to the court of first instance’',
the statement that they manage the money of the city as if it was theirs was an
expression which directly referred to a fact, based on which the representative
essentially accused the mayor of embezzling the money of the town. However,
he could not prove this, thus he committed the crime of defamation, and
therefore the court sentenced the offender to a fine. The court of second instance
agreed with the court of first instance and upheld its decision®?.

The convict turned to the Constitutional Court, and the Constitutional Court
found that the courts violated the local representative’s right to freedom of
expression. The statement was made in a matter of public interest (it was about
the criticism of the wealth management of the local government), and the
addressee of this statement was a politician, who has a greater obligation of
enduring criticism, and who has to tolerate indefinitely the opinions even if these
opinions are intensified or offensive. According to the Constitutional Court,
the text did not actually contain any factual statement, only a very negative value
judgment, and everyone should have the right to this against a politician,
otherwise the free, fearless public debate would be impossible (here, the
Constitutional Court explicitly refers to the practice of the European Court of
Human Rights, and the danger of the « chilling effect » within it™).

Finally, in this case, the Constitutional Court also defined in principle the
aspects that have to be examined by ordinary courts in cases of defamation.
According to these, it is first necessary to decide whether a given statement was
made in a public debate; and if so, then secondly, whether it was a factual
statement or only a value judgment (the latter is not constitutionally
punishable)®®. Thus, this decision of the Constitutional Court provided aspects
applicable for the courts™, moreover, the Constitutional Court clearly stated that,

M. BIHARI, « Mihaly: Constitutional Court and Constitutional Jurisdiction », Magyar Jog, 1999,
vol. 4, pp. 200-214. esp. p. 212.

** CC Decision n° 13 0f 2014 (IV. 18.)

*! District Court of Siklos, 4.B.85/2012/16.

3 Regional Court of Pécs, 4.Bf.276/2013/7.

3 CC Decision n° 13 0f 2014. (IV. 18.), Reasoning, [30].

** The difference between the two is that « as opposed to value judgments, the statements of fucts
always contain concrete facts the reality of which can be justified and verified by prool»
(CC Decision n® 13 0f 2014 . 1V. 18.), Reasoning, [41]).

* This decision followed the 4™ amendment of the Fundamental Law of Hungary of 2013 which
amended the constitution with the following text: « The right to freedom of expression may not be
exercised with the aim of violating the human dignity of others » (Art. IX par. (4) of the Fundamental
Law). However, according to the Constitutional Court, this modification did not caused any real
change in the constitutional approach to the contradiction between the right to dignity and the right to
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in the future, it will exercise its new competence for annulling those ordinary
Judicial decisions that are contrary to the constitutional criteria, Furthermore,
Decision n° 13 of 2014 of the Constitutional Court included another importan
innovation: instead of public figure it placed public affair in the center ol
constitutional examination, thus the focus shifted from subjectice aspects 1o
objective ones; so it is no longer important whether the criticized person
is generally a public figure (e.g. a politician), but instead whether the statemen
is made in relation to a public affair™®

Thus, the Constitutional Court applies certain elements of the criteriy
elaborated by the European Court of Human Rights for the Jjudgments of

violated the defendant’s right to freedom of expression, thus it declared these
Jjudgements unconstitutional®®, However, beyond this one case, since 2014, there
has been no criminal case in which the conflict between the right to freedom of

ordinary courts in a Way contrary to the constitutional criteria>® — and in the light
of the current judicial practice we can expect that this will remain in the future ags

[Freedom of the press and media law at the beginning of the 27 century/, Budapest, Wolters
Kluwer, 2017, pp. 309-423,

** CC Decision n° 3263 0f 2018 (VII. 20.).

» However, this claim is not true for the cases concerning the protection of the likeness of police
officers. In the course if this, the Constitutional Court had to repeal several ordinary courts decisions

pp. 110-128; E. ORBAN, « A (renddr)képmés és kerete: az alkotmanybirosagi hatérozatok helife a
Jogrendszerben. [The facial likeness of police officers and its framework: the place of the decisions
of the Constitutional Court in the legal system] », Jog Allam Politika, 2018, vol. 2, pp. 41-58.
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