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Judicial Dialogue or National Monologue? The Interrational Law and
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| Introduction

The focus of this study is the application of inegronal law by the Hungarian Constitutional
Court and ordinary courts. The purpose of the papty reveal whether there is any judicial
dialogue or just a national monologue in this fieléd achieve this aim, after an overview of
the constitutional and legal framework (II), thepbgation of the international treaties (lll),
international customary law and other sources @rimational law (IV) will be analysed, and
also the interpretation of domestic law in the {figif international obligations will be
investigated (V) with special regard to ‘judiciahbgue’ (V1).

The importance of the question is underpinned by fiact that the Hungarian
constitutional system has been — again — in transgince 2010 and the common standards of
the international community — such as rule of lgsgtection of fundamental rights and
democracy — seem to be at risk because of the pemhgevision and changes of legal norms,
amendments to the constitution and legal uncegtatlbwever, it may be presupposed that
the judicial practice on the application of interomal law and the judicial dialogue with
international courts could balance the aforemeetioprocess, if judges are aware of its
significance and are open to international law. @mmn values of the European constitutional
states governed by the rule of law are enshringdtarnational treaties — as the Hungarian
Constitutional Court reaffirmed in 20#2The ordinary courts should consider this statement

Il Constitutional Frameworks for the Application of International Law
1 Constitutional Regulation
In Hungary a new constitution, the Fundamental LafwHungary (hereinafter: FL), was

adopted on 25 April 2011 and came into force omariudry 2012. The new constitution does
not affect the scope of Hungary's international outments. However, there are permanent
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modifications regarding the constitutional foundas and so a short overview might be
reasonable.

The FL expressesommitment to the international community and (@nticle Q) and
also contains &uropean clausenandating cooperation in the EU (Article EJhe function
and the purpose of these articles are similar ® c¢brresponding rules of the former
Constitution (Act XX of 1949 on the Constitution thfe Republic of Hungary as revised in
1989-90, in force until 31 December 2011; heregraffonstitutiony.

Article Q (2)-(3) of the FL regulates the relatibetween international and domestic
law. It maintains the principle of harmony, and@spect of the ‘generally recognised rules of
international law’ it retains the monist concépkhis results in the customary international
law, ius cogens and general principles of law rec®d by civilised nations, being the
‘generally recognised rules of international lawder the terminology of the FiLhaving at
least constitutional rank in the Hungarian hiergrct legal norms, because they can be
regarded as part of the constitutfonr, moreover, ius cogens norms have priority dier
constitution® With regard to other sources of international léve. sources other than
‘generally recognised rules,” such as treaties,datory decisions of international organs and
certain judgements of international courts), the Bupports the dualist model with
transformation. It still does not express the piyoof international law over domestic Iatw.
The ‘harmony’ shall be ensured just with those nrmdéional norms to which Hungary is
obligated and so the instruments of internationéillaw (e.g. recommendations, declarations,
final acts) are excluded from the scope of the laaymrule® According to the detailed
explanation of the FL, EU law also falls out of gwpe of Article G

To ensure ‘harmony’, the Constitutional Court, unddicle 24(2) item f) of the FL,
will continue to review the conflict between domedegislation and international treaties in

3 See also Chronowski Noéra, ‘The new Hungarian Foneddial Law in the light of the European Union’smative
values’ [2012] (numéro spéciale 1) Revue Est Eullddal4?2, 120-124.

41949. évi XX. torvény Magyar Koztarsasag Alkotmanyact XX of 1949, The Constitution of the Republic
of Hungary) ch | s 6 paras (1)-(2) and (4), s 7afBy;, s 2/A. On the relation of international lamdaHungarian
law (before FL), see Chronowski Noéra, Drindczi Tamdernszt Ildikd, ‘Hungary’ in Dinah Shelton (ed.),
International Law and Domestic Legal Systems —rfpmation, Transformation, and Persuasi@@xford University
Press 2011, Oxford, 259-287) 261-268.

5 However, many scholars share the view that it reeageneral transformation rather then adoptiars they
maintain the dualist concept instead of monist. 8a&p Sulyok Gébor, ‘A nemzetkdzi jog és a bejsg
viszonyanak alaptérvényi szabalyozasa’ (2012) 4¢b)Allam Politika 17-60, 18ff.

8 According the practice of the Constitutional Coilmé expression ‘generally recognized rules ofrirgégonal
law’ used by the Constitution and also by the Flvezs universal customary international law, perempt
norms (ius cogens) and general principles of lagogeized by civilized nations. See Decision 30/1998.
25.) AB of the Constitutional Court of the RepulditHungary, ABH 1998, 220.

7 Jakab AndrasA magyar jogrendszer szerkez€Déalog Campus 2007, Budapest-Pécs) 160.

8 The Constitutional Court of Hungary stated in Ram 45/2012. (XII. 29.) AB (n 1) on unconstitutadity of
TP-FL (in item IV.7): ‘The constitutional criteriaf a democratic State under the rule of law athesame time
constitutional values, principles and fundamenw&indcratic freedoms enshrined in international iesaand
accepted and acknowledged by communities of dertiocgates under the rule of law, as well as the iu
cogens which is partly the same as the foregoing. As appate, the Constitutional Court may even examine
the free enforcement and the constitutionalizatibrthe substantial requirements, guarantees angesabf
democratic States under the rule of law.’

9 FL Article Q(2). The Constitutional Court held thiaternational law is not to be adjusted to thaditions of
domestic law, but rather domestic law should beigtdfd to comply with international law. Decision/B293.
(X. 13.) AB of the Constitutional Court of the Rdyhia of Hungary, ABH 1993, 323, 333.

10 Molnar TamasA nemzetkozi jogi eredehormak beépulése a magyar jogrendszdmialég Campus — Dom
2013, Budapest-Pécs) 62-63.

11 See more about Article Q of the FL in Molnar TamAg Gj Alaptorvény rendelkezései a nemzetkozi §sga
belsy jog viszonyardl’ in Drindczi Timea, Jakab Andrédg), Alkotmanyozas Magyarorszagon 2010-2011
(PPKE JAK — PTE AJK 2013, Budapest — Pécs, 83-@1d,Sulyok (n 5) 17-60.



the future, but the FL neither regulates who majjaite this procedure nor refers to the
possibility of ex officio revision. This is defineith the cardinal act on the Constitutional
Court!? It is not clear, either, how ‘harmony’ shall besared if a domestic legal act violates
one of the ‘generally recognised rules of intewrai law;, hence — as hitherto — it can be
answered by constitutional interpretation. The #meat of any domestic legislation
breaching an international treaty is optional undeicle 24(3) item c) of the FL, which
weakens the existence of the strict legal hierahinternational law and domestic law in
order to ensure the harmony between them. In tite bf the constitutional obligation to
ensure harmony, any international norms implemeriteddomestic law will take the
incorporating provision’s place in the hierarchyrmfrms. Hence, deriving purely from the
requirement of harmony, international treaties Ishal placed below the constitution and
above all ‘secondary legal sources’ (laws as wellother forms of state administration).
However, the FL itself does not clarify the ranknofms derived from international law in the
Hungarian hierarchy of legal norms, and the relatdes are scattered: the relevant acts of
Parliament are the Act on procedure related tanateonal agreements and the Act on the
Constitutional Court.

Article E(1), as the basis &uropean and Union cooperatioassentially follows the
Section 6(4) of the Constitution word for wétdind so the frame of interpretation remains
unchanged? this objective expresses the commitment to eaoth &f European (international
or supranational) cooperation. Article E paragrafffjsand (4), with some simplification,
adopts the rules of Section 2/A of the Constitutidmticle E contains only one new rule
compared to Section 2/A of the Constitution: inperagraph (3), it states that ‘[tjhe law of
the European Union may stipulate a generally bipdude of conduct’. From the domestic
legal viewpoint, the grounds for the constitutiomalidity of Union law become clearer than
it used to be; however, this paragraph still dogssolve the problem of application primacy,
i.e. that the domestic legal act conflicting with BU legal act is not applicable. The duty of
the courts of law to ensure the compliance of doimedth Union law still stems from EU
Treaties (i.e., asking for preliminary ruling), andt from the constitution itself. As such, the
position of international law in the domestic leggstem is still better defined under Article
Q of the FL by the harmony requirement than thestitartional rank of Union law.

2 Instability of the Constitutional Foundations

Beyond the direct rules of Articles B and |, witbspect to Articles Q and E of the FL,
international agreements also continue to obligadduny to respect, protect and uphold the
rule of law, democracy and fundamental rights. €hekligations thus stem from the
constitution itself, and set such requirements Wwhitoach no exceptions. The European
constitutions also contain similar provisions oternational law with the same functions,
reaffirming the existence of multilevel and parbtienstitutionalism in the European legal
area. As such, these kinds of constitutional promss inherently commit and restrain the

12 According to Act CLI of 2011 on the Constitutior@burt (2011. évi CLI. torvény az Alkotmanybirdsagrol)
the revision either takes place ex officio, or ugba initiation of one-fourth of the MPs, the Gaverent, the
president of the Supreme Court, the Supreme Prtmedhe Commissioner for Fundamental Rights, @& th
judge of any court of law if in a given case s/lmlsapply a domestic legislative act conflictingttwan
international treaty.

13 See also Bragyova Andras, ‘No New(s), Good News® Fundamental Law and the European law’ in Téth
Gabor Attila (ed),Constitution for a Disunited NatiofCEU Press 2012, Budapest-New York, 335-358) 335-
338.

14 See also Blutman Laszl6, Chronowski Néra, ‘HuragaiConstitutional Court: Keeping Aloof from Europea
Union Law’ (2011) 5 (3) International Constitutidhaw 329-348.



national governments for and by international aminmon European valués.Several
provisions of the FL, however, can also be intdgateas permitting exceptions to the
aforementioned European requirements — pertairondemocracy, the rule of law and the
protection of fundamental rights — and as such tleeyld come into conflict with
international commitments. The permanent amendnantise FL have also been widening
the gap between international and Hungarian canistital values. It is impossible to assess
every amendment under the framework of this stdmly, it is worth mentioning that the
erosive process had started with the TransitiomaViBions of the FL (hereinafter: TP-FL)
that vl/éere adopted by the Parliament on 30 Dece2iet, and came into force on 1 January
2012:

The TP-FL served the coming into force of the n@nstitution. However, regarding
its content, the TP-FL was in fact an amendmerit,tas about half of its rules were not
transitional at all, and some of them underminea ghinciples and provisions of the FL. It
was an extremely alarming issue, concerning thé @asciples of the FL, that the TP-FL
has overruled important statements of the Constitat Court on the right to the independent
and impartial judg¥ and undermined the provisions of the FL on judicidependence, the
separation of church and state, division of powrdependence of the Central Bank, étc.
The Ombudsman requested the Constitutional Cougxtomine whether the Transitional
Provisions comply with the requirements of the rafdaw laid down in the FL. After the
Ombudsman’s initiative, the Parliament adopted Rivet Amendment to the FL, clarifying
that the Transitional Provisions are part of the Bl this amendment the governing majority
intended to avoid the constitutional review of T-FL, confirming its constitutional rariR.
Despite this, the Constitutional Court ruled on @mbudsman’s petition, declaring that all
those provisions of the TP-FL are invalid, whicl diot have a transitional characteis a
response, the governing majority adopted the Fodmhendmertt of the FL, which

% Tom Ginsburg, Svitlana Chernykh, Zachary Elkin€ommitment and Diffusion: Why Constitutions
Incorporate International Law’ [2008] (1) Univessitf lllinois Law Review 201-237, 2002-203.

6 An unofficial translation of the TP-FL by Bankiiklés, Halmai Gabor and Kim Lane Scheppele is lapé

at
<http://lapa.princeton.edu/hosteddocs/hungary/THe8626200n%20the%20Transitional%20Provisions%200f
%20the%20Fundamental%20Law.pdf> accessed 12 Ma¥.201

17 Decision 166/2011. (XII. 20.) AB of the Constitutial Court of the Republic of Hungary, ABH 2011554

8 On the TP-FL and other cardinal acts read moréAimicus Brief for the Venice Commission on the
Transitional Provisions of the Fundamental Law dtely Cardinal Laws’ (ed. Halmai Gabor, Kim Lane
Scheppele), available at <http://lapa.princetonlemskteddocs/hungary/Amicus_Cardinal_Laws_final.pdf>
accessed 12 May 2012. in Hungarian see KatalinbSgaj— Attila Lapossy, ‘Az Alaptorvény Atmeneti
Rendelkezéseinek alkotmanyossagarol’ (2012) 5 (2)jdgi Szemle 1-9.

9 In April, 2012 the Government of Hungary lodgedbith to the Parliament as the First Amendment @ th
Fundamental Law of Hungary so as to clarify tha Thansitional Provisions are the part of the Fhe Tirst
amendment was adopted in June 2012. The First Amendrepealed — upon the criticisms of the EU -ickat
30 of the TP-FL that infringed the independencéhefCentral Bank.

20 The Constitutional Court annulled — for formalseas — approximately half of the articles of theHIPin its
Decision 45/2012. (XII. 29.) AB (n 1). The Court phasised that the Parliament acted ultra viresrbgiting
non-transitional rules; at the same time it refusedibstantive review of the rules concerned.

21 The Parliament adopted the Fourth Amendment okldrch 2013; it came into force 1 April 2013. In Mar
2013, during the parliamentary debate of the Fousthendment, the Council of Europe, the UN High
Commissioner, the president of the European Conmonis$iungarian human rights associations and schola
voiced concerns over the changes. For the jointgpinion of Hungarian Helsinki Committee, E6t&roly
Policy Institute and Hungarian Civil Liberties Uniaon the Fourth Amendment, see <http://helsinkipu/
content/uploads/Appendix_1_ Main_concerns_regardiveg 4th_ Amendment_to_the Fundamental_Law_of H
ungary.pdf>. Unofficial translation of the Fourthm&ndment is available here: <http://helsinki.hu/wp-
content/uploads/Appendix_2_Fourth_ Amendment_to Fhedamental _Law_Unofficial_translation.pdf>
accessed 15 April 2013.



incorporates the majority of the quashed articige the constitution. The amendment was
firmly criticised by the Venice Commissiéh,the European Parliament and the European
Commission as it raises concerns with respectagticiple of the rule of law, EU law and
Council of Europe standards.

Before the Fourth Amendment some hope was giverardagy ‘constitutional
continuity,” in that the Constitutional Court seairte be willing to refer to its jurisprudence
and recall the previous argumentation if the foratioh of text of the FL is the same as was
the wording of the Constitutioff. However, the Fourth Amendment of the FL has regmkal
the decisions of the Constitutional Court delivepeithr to the FL entering into foréé.This
brand new regulation reinforces the concern tha ¢overning majority refuses the
constitutional traditions of the last two decaéfelt.undermines not just the case law of the
Constitutional Court, but also the practice of #wmurts of law, which, with increasing
frequency, referred to Constitutional Court rulingsnong them to decisions related to
international law. Although the Constitutional Cotefused the substantive examination of
the Fourth Amendment, it emphasised the importasfcéhe international and European
constitutional achievement$and later clarified that, even after the Fourthehaiment, it is
possible to quote the former decisions under certg@ircumstance€. However, the
Constitutional Court should give stronger evideonfets commitment to international and
European law, because it could also trigger thenarg courts to rely on international and
European standards, and protect the rights of idgials even against the uncertain domestic
law. This study will not enter into predictions,da@se it analyses the practice of the past, but
at this point it may be ventured to say that thastitutional uncertainty and changing
constitutional practice is unfavourable to the agion of international law in the mostly
dualist Hungarian legal system, especially bec#@usas not really intensive even before the
constitutional changes of 2010-13.

See also Halmai Gabor: ‘Constitutionalism in Hurygd/ndermining the Fundamental Law’ (2013) JURIST —
Forum, April 12 <http://jurist.org/forum/2013/04kgar-halmai-hungary-churches.php> accessed 15 2pti8

22 See Opinion 720/2013 of the Venice Commission te Fourth Amendment of the Fundamental Law of
Hungary, Strasbourg 17 June 2013, <http://www.\@pime.int/webforms/documents/?pdf=CDL-
AD%282013%29012-e> accessed 17 June 2013.

23 The Constitutional Court has clarified that thenralation of art E paras (2) and (4) of the FL &mat of s 2/A
paras (1)-(2) of the Constitution has the same ingaand so, during the interpretation of art E, @eurt has
maintained its previous precedent. Decision 22/2Q%211.) AB of the Constitutional Court of HungaABK
June 2012, 94, 97. Reasoning [40]-[41]: ‘In the neases the Constitutional Court may use the argtsmen
included in its previous decision adopted before Fundamental Law came into force in relation te th
constitutional question ruled upon in the givenisiea, provided that this is possible on the ba$ie concrete
provisions and interpretation rules of the Fundaaddraw, having the same or similar content aspitevisions
included in the previous Constitution. [...] The clusions of the Constitutional Court pertaining hose basic
values, human rights and freedoms, and constitaftionstitutions, which have not been altered in the
Fundamental Law, remain valid.’

2 See art 19 of the Fourth Amendment and n 21.

25 For detailed comments on the issue, see jointreginion of Hungarian Helsinki Committee, E6tudaroly
Policy Institute and Hungarian Civil Liberties Uniareferred in n 21.

26 The obligations of Hungary that arise from thesinaitional treaties, the EU membership and the rgépe
recognised rules of international law, and the &mdntal principles and values compose such a cath&ystem
that cannot be left out of consideration during tioastitution-making process, legislation and dtutsbnal
examination of the Constitutional Court. See Decisl2/2013. (V. 24.) AB of the Constitutional Cowft
Hungary, ABK March 2013, 542, 547.

27 According to the position of the Constitutional ®p the use of the arguments in the decisionsddaggore
the Fundamental Law shall be reasoned with sufftaietail. Ignoring the principles from the prevsadecisions

is possible even if the content of certain provisiof the previous Constitution and the Fundamergal is the
same. However, the way that domestic and Europeastitutional development has done so far, thelagigy

of constitutional law affects the interpretationtbé Fundamental Law as well. See Decision 13/20113.17.)
AB of the Constitutional Court of Hungary, ABK Mdr@013, 618, 624.



3. Questions Related to the Application of Internabnal Law

Apart from the category of generally recognisecesubf international law, the Hungarian
legal system follows the dualist approach with $fammation. The treaties are applicable after
transformation, i.e. if they are promulgated antlighed in a Hungarian legal instrument (act
of Parliament or decree of the Governméht)The procedure related to international
agreements is regulated by Act L of 2005 and thmesaules shall be applied mutatis
mutandis to certain EU decisions, the compulsomisilens of international courts and other
organisationg? The Constitutional Court has competence to dewitether the incorporation
of an international norm was constitutional, anduga the harmony of the domestic and
international law. For this reason, Act CLI of 20dri the Constitutional Court is also relevant
regarding the application of international 138v.

The Constitutional Court has a leading role in enguthe harmony of domestic
legislationand assumed international obligations due toatsgrs, but the application of the
sources of international law in legal practice idifferent aspect of harmony. Is the judge
obliged to search for, invoke and apply the allegetrnational regulation binding on
Hungary in every single case or can the judge thestdomestic legislation, which is in fact
already in harmony with international obligatioris2he judge obliged to know that a certain
legal question is also regulated by internatiornmigations and is he or she expected to verify
always that, for example, an Act to be appliedhe tase is in total conformity with an
international treaty which happens to be superordomestic legislation, except for the
constitutional provisions? Principally the answarrs all yes, and section 32 of the Act on the
Constitutional Court prescribes for judges to ttorthe Constitutional Court when they have
to apply any domestic norm colliding with an intational treaty. However, there are no
sanctions if judges fail to do so. It is even mpreblematic in the question of legal practice
related to treaty-based provisions, which are owowtisly interpreted by a judicial organ
explicitly established for disputes arising frone tbonvention itself. Certainly, the decision
settling litigation is only binding for the partiebowever, the legal reasoning and the
exploration of the content of a provision shallnfoa part of the convention itself. Is the
Hungarian judge obliged to follow the practice bt tEuropean Court of Human Rights
(ECtHR) on whether it develops the provisions ofdpean Convention on Human Rights
(ECHR) in a way that is different from the actualridarian legal practice, or is it only the
task of the legislative power to keep the legistatupdated? In the following, the study tries
to outline the answers to the main points of thgisestions on the basis of the foregoing
judicial practice.

[l Application of International Treaties
1 Definition of the International Treaties

According to Act L of 2005, an international treadya written agreement that is covered by
instruments of international law, with any nametitle and regardless of whether it is

28 The procedure related to international agreemisntsgulated by the Act L of 200R005. évi L. torvény a
nemzetkozi szefdésekkel kapcsolatos eljarasréhhis Act contains the rules on preparation, disfatment, and
recognition of binding force, publication and emgr into force, provisional application, modificai,
suspension and termination of international treatie

29 Act L of 2005 s 12 and s 13 paras (3)-(4), see Mslnar, A nemzetkozi jogi eredehormak beépulése a
magyar jogrendszerb@ 10) 182ff.

30 2011. évi CLI. torvény az Alkotmanybirésagiétt CLI of 2011 on the Constitutional Court) s garas (3)-
(4), s 40 para (3), s 24-25, s 32, s 42, s 46 fa)aR).



incorporated into one, two or more interrelatedwtoents, concluded with other States or
other subjects of international law with the capatd contract, which creates, modifies or
terminates rights and obligations for Hungary unither international lav#* This definition
complies with that of the Vienna Convention on ttiaev of Treatie®’ (promulgated in Law-
Decree 12 of 1987, hereinafter: Vienna Conventiamg even more, it has wider scope
covering not only treaties created by states bst &y other entities (e.g. the Vatican,
Taiwan, Order of Malta, national liberation movenserstates in statu nascentfi)The
former regulation on the procedure related to imdgonal agreements (Law-Decree 27 of
1982) was declared unconstitutional by the Cortstital Court in 2005. The Court relied,
inter alig on the fact that the law-decree was not in accaelawith the Vienna
Convention®

The courts of law therefore have to take into adesition the definition of Act L of
2005, the rulings of the Constitutional Court, d@nel terminology of the Vienna Convention.
They do not make attempts to create an indepertigimition of ‘international treaty’. The
statutory definition clearly distinguishes intelinatll treaties from political commitments.

2 Conditions of Direct Applicability

The courts distinguish the ratified, non-ratifieghproved etc. treaties on the basis of Act L of
2005. However, because of the dualist approachgdbes apply only those treaties which are
transformed, i.e. promulgated into a Hungarianllegahand entered into force. The courts do
not intend to use treaties which are not in fofckut the situation is the same as with the
domestic legal acts — they are applied by the sowten they come into effect. If an
international treaty comes into effect earlier thla@ legislator can transpose it by a domestic
legal act, the courts have the competence to dedid¢her the given treaty has to be applied
in single case®

The conditions of direct applicability are the eixdefinition of the subjects of private
law addressed by the international treaty and tkectespecification of the rights and
obligations under the treaty, so that the treaty lma implemented without any further act of
legislation in all states partiés.

According to the courts’ practice, the procedu@idition of direct applicability is the
transformation of the international treaty, and shbstantive condition is whether the rights,
duties and sanctions in the given convention affcently defined for judges to apply them
in concrete cases, and establish subjective rigiptsn the treaty provisiorts. It is in
compliance with the rulings of the Constitutionalutt.

3 The Influence of EU Law

31 Act L of 2005 s 2 item a).

32Vienna Convention on the Law of Treatiegened for signature 23 May 1969, 1155 UNTS 381e(ed into
force 27 January 1980).

33 Molnar, A nemzetkozi jogi eredenormak beépiilése a magyar jogrendszerbg0) 109-110.

34 Decision 7/2005. (l1l. 31.) AB of the Constitut@rCourt of the Republic of Hungary, ABH 2005, 83,

35 E.g. in a case started in 2008 the plaintiff neférto the Charter of Fundamental Rights of the Ehé Court
of Appeal, however, found it irrelevant in 2010, the Charter surely has no retroactive effect, dedlegal
dispute shall be determined on the basis of thal lagts effective at the time of the injury. Budstp€apital
Regional Court of Appeal 5.Pf.20.736/2010/6.

36 Decision 116/B/2006. AB of the Constitutional Cooffthe Republic of Hungary, ABH 2007, 1936, 1938.
37 Decision 7/2005. (l11. 31.) AB (n 34) 88-89.

38 Fejér County Court 25.P. 22.432/2008/61., 25.P328D.



EU law has been regarded as a separate legal systaire Constitutional Court and the
courts of law since the accession. As such theeso@ey and direct applicability of EU legal
acts are recognised; in most cases the courts eetisaireffectiveness of Community/Union
law3® but it does not really influence the applicatidnirternational law, except in certain
cases, when the applied EU legal act refers t&tbER. The references to the principles of
direct effect or supremacy are rather autonféttbe courts follow the well-known textbooks
on EU law or utilise the ministerial explanatiorisaahed to the bill of the applied Hungarian
law. If the EU legal act refers to the ECHR, theint® then cite the referred article of the
Convention and sometimes the landmark decisionbBeoECtHR relevant in the given case,
but only rarely do they add further interpretatmnreach individualised conclusions in the
light of the particular circumstances of the cHselowever, the Curia (former Supreme
Court) seems to be willing to establish the tridaguelationship of EU law, the ECHR and
domestic law, and interpret the harmonised Hungdagal acts in the light of the ECHR, if
the implemented EC directive provides a minimunmsad??

So far, the Constitutional Court has establisheal pwinciples marking the boundaries
of future constitutional practicé&irst, it will not treat the founding and amending treatof
the European Union as international law for theppaes of constitutional reviet® thereby
setting up a three-tier system of legal rules applie within Hungarian legal practice that
distinguishes between national, international amdofean law.Second in the absence of
jurisdiction to review substantive (un)constitutidity (as opposed to procedural
constitutionality), the Constitutional Court doest megard a conflict between domestic law

3% See Dezs Marta, Vincze Attila,Magyar alkotmanyossag az eurdpai integracioli@nd rev edn, HVG-
ORAC 2012, Budapest) 208-209.

40 See e.g. the Decision of Szabolcs-Szatmar-Berami@aCourt 5.K.20. 631/2010/4.: ‘Since the datettodf
accession of Hungary to the European Union on 1 RG84 May 1 the Community Treaty has the highask ra
in the hierarchy of legal norms. From that dateittierior laws shall be always assessed and iraézdrby the
courts and the authorities in the light of the aind spirit of the Treaty. This also means thatréhationship of
EU law and national law is determined by the ppiteiof primacy, as the Supreme Court stated ircipie: the
national law shall be interpreted in a way thapgropriate to fulfil (i.e. implement) the Commuyniaw (EBH
2006/1568).’

See also Supreme Court Decision Kfv.1.35.052/200h&t referred to Costa v ENEL and Van-Gend ensLoo
41 E.g. in the case law on expulsion, the courtsuaeal to refer to the Council Directive 2003/86/ECthwe right
to family reunification, which cites Article 8 ohé ECHR. Hence, the Hungarian courts quote Aréctd the
ECHR, and then summarise the practice of the ECtABcording to the case law of the ECtHR, in order
determine whether the family reunification mightlbeited or not (i.e. whether expulsion is applitgaband if
so, how long), it must first be determined whetthere is a family in the country of residence (dthesreferred
family relationship correspond to the concept af family), and then, whether the expulsion of thenify
member limits family life (the living conditions éiie family in the host country are sufficient)nift, it must be
considered whether the limitation of the familyelils acceptable [Article 8(2) of ECHR justifies treason],
then, to what extent coexistence may be limitedfprtionality of the expulsion).’ This formula wased by the
Municipal Court of Budapest in several cases, se€.K.33.900/2009/5., 27.K.30.107/2010/6.,
27.K.32.880/2009/8., 17.K.33.440/2008/5.

42 The Supreme Court established that only refugeescavered by the scope of the Council Directive
2003/86/EC of 22 September 2003 on the right tdlfarmaunification [2003] OJ 251/12; however, in thght of
Article 8 of the ECHR, the domestic law may recagnthis right of other protected persons as wdie T
Supreme Court emphasised that Member States maytaimior introduce more favourable provisions than
those laid down by the Directive. According to Bgpreme Court, there is no such international alibig that
would require the equal safeguard of the righttify reunification of refugees and other proteqtedsons and
so domestic law may lay down different rules imtaaf the different groups; however, express prowvision the
differentiation is needed in the domestic law, othse equal protection shall be ensured with redgarthe
ECHR. Supreme Court Kfv.111.37.925/2009/7.

43 Decision 1053/E/2005. AB of the Constitutional @aaf the Republic of Hungary, || ABH 2006, 1824.



and EU law as a constitutionality isétiand this mandates the ordinary courts to resaleh s
conflict of a sub-constitutional natufe.

4 ECHR - the Most Popular Treaty Applied by the Hurgarian Courts

The Hungarian courts usually refer to the integrens of international tribunals when they
apply an international treaty and usually put asigenational interest. The most popular is
definitely the ECHR and the case law of the ECtMRile foreign judgments related to the
ECHR are never referred to. In general, the ECHR-wand in most cases is still — a point of
reference for the Constitutional Court and themady courts (referred as passing comment or
obiter dictum), but not the rationale for the demis(ratio decidendi). The Constitutional
Court is the most consequential in the field of dpglication of the Conventidfi.In recent
years (2011-2013) the references of the Constitati€ourt became increasingly explicit and
definite.

According to the Constitutional Court, if the edsarcontent of a certain fundamental
right in the Constitution / FL is defined in thensa way as it is formulated in international
treaties (e.g. International Covenant on Civil &aditical Rights [hereinafter: ICCPR] or the
ECHR), the level of the fundamental rights prowctprovided by the Constitutional Court
may not, under any circumstances, be lower thanl¢kel of international protection
(typically that detailed by the ECtHR). It followieom the principle of pacta sunt servanda
that the Constitutional Court shall pursue the daseof the ECtHR even if it has not been
derived from its own previous ‘precederft§To interpret and clarify a certain provision of
the ECHR, the Constitutional Court takes as a bhsigractice of the ECtHR, which body
was authorised by the contracting parties to giwe aathoritative interpretation of the
Convention. Foremost those decisions (precedemtsyvhich the ECtHR interprets the
Convention itself, and points out what is in coraptie with it and what violates it, are taken
as a basi® The interpretation of international treaties givey the Constitutional Court
obviously shall coincide with the official intergiagion given by the Council of Eurofi@.

Molnér even assessed the phenomenon as if the Const#lti@ourt was stating
‘double unconstitutionality’ by declaring first tleellision with — or potential infringement of
— the ECHR, and second the ‘domestic unconstitatityh upon the interpretation of the
provisions of the Constitution or F2.The best examples for this are the Constituti@uairt
Decisions 1/2013. (I. 7.) on electoral registrataom 4/2013. (ll. 21.) on using a five-pointed
red sta! In the latter case, the Constitutional Court esiphli overruled its previous practice
on criminalising the use of totalitarian symbolghwiegard to the decisions of ECtHR related
to Hungary. In these decisions the ECtHR rulingsnsdo determine the ratio decidendi
indeed and they do not remain just obiter dictum.

The ordinary courts also respect the ECHR and sheyld also respect the case law
of the ECtHR; however, their practise is neitheambiguous nor consistent in this field. The

44 Decision 72/2006. (XII. 15.) AB of the Constitutial Court of the Republic of Hungary, | ABH 2008,98
860.

45 Blutman, Chronowski (n 14) 329-348.

46 See Szalai Anikd, ‘Az Emberi Jogok Eurépai Bir@s#tglkezésének megjelenése a magyar Alkotmanygjros
gyakorlataban’ (2010) 7 (4) Kil-Vilag 14-21, 15-16.

47 Decision 61/2011. (VII. 13.) AB of the Constitutial Court of the Republic of Hungary, ABH 2011, 2901.
48 Constitutional Court Decisions 166/2011. (XIl. PAB, ABH 2011, 545, 557.; 43/2012. (XII. 20.) ABr{ the
protection of families), ABK 2012, 788, 800-801.

49 Decision 41/2012. (XIl. 6.) AB of the Constitut@inCourt of Hungary, ABK 2012, 742, 745.

50 Molnar, A nemzetkdzi jogi eredehormak beépllése a magyar jogrendszérbg0) 186.

51 Decisions 1/2013. (1. 7.) AB of the Constitutioi@durt of Hungary, ABH 2013, 50-87. and 4/2013. Z11.)
AB of the Constitutional Court of Hungary, ABH 2Q11388-211.



Strasbourg case law does not fall within the safp&ct L of 2005 and so it does not bind the
courts on a formal bast$.It is also true that government communication aiioa in certain
cases might indirectly influence the enforcemenintérnational courts’ judgments, but the
effect of the expressed ‘national interest’ has wet appeared in the domestic courts’
decisions. Concerning the legal effect of a denidiy an international judicial body, the
reaction of the legislative power is recently sdmreg to be worried about. As regards the
Fratanolé case® the Parliament adopted a resolution declaring tinatalleged provision of
the Hungarian Criminal Code is correct and, everth# ECHR stated otherwise, the
Parliament does not agree with the opinion of ti@HR>* However, this attitude of the
Parliament does not impede ordinary courts to voltbe ECtHR decision and, on the same
day of the adoption of the negative declaratiothefParliament, the Supreme Court rendered
a Strasbourg-conformant judgment and relieved ticeased on the grounds that no crime had
been committed in the view of the ECtHR accordimgd decision in a similar case.

All in all, the above-mentioned rulings of the Ctitngional Court may encourage the
ordinary courts to follow the ECtHR practice as wBlespite this, there were cases when the
ordinary court completely refused to apply the ERtlddgments referred to by the plainfif,
or the court of appeal clarified for the court owéf instance that, although the judgments of
the ECtHR must be taken into consideration, it do@smean that — regarding the differences
between the applicable law and the parties condernecould be implemented generally and
automatically?’

52 An exception to this rule that the Act XIX of 1988 Criminal Procedure prescribes: review procegslinay

be instituted in favour of the defendant if a humaghts institution set up by an international tyehas
established that the conduct of the proceedingbefinal decision of the court has violated a Bimn of an
international treaty promulgated by an act, progidieat Hungary has acknowledged the jurisdictiornthef
international human rights organisation and thatwiolation can be remedied through review. Théntlghall

be judged on the basis of the decision of the hurgguts institution and disregard to the domesie Infringing

the treaty provision. SeE998. évi XIX. térvény a bindetjarasrol (Act XIX of 1998 on Criminal Procedure) §
416 para (1) item g) and s 423 para (3).

53 Fratanold v. Hungaryno. 29459/10, 3 November 2011 [violation of agi&l0 of the Convention by using of
totalitarian symbols].

5 See, Az Emberi Jogok Eurdépai Birésaganak a Friiakontra Magyarorszag Ulgyben hozott itélete
végrehajtasaval kapcsolatos kérdéskszo6l6 J/6853. szamu jelentés (elfogadva az Oggdidés 2012. jilius 2-

i Ulésnapjan) [Report J/6852 of the Parliament lom éxecution of the judgement of the European Cofurt
Human Rights in the case Bfatanolé v. Hungary adopted on the session of 2 July, 2012] Az Embegok
Europai Birésaganak a Fratanolé kontra Magyarorsiaggoen hozott itélete végrehajtdsaval kapcsolatos
kérdéseldl szolojelentés elfogadasardl szol6 58/2012. (V0.) OGY hatarozat [Resolution 58/2012. (VII. 10.)
of the Parliament on the execution of the judgenadrthe European Court of Human Rights in the cafse
Fratanol6 v. Hungary]. Molnar Tamas, ‘Két kevésseinart nemzetkdzi jogforrds helye a ldejsgban: a
nemzetkdzi buntébirdsag dontései, valamint az egyoldall allami sddlesete a magyar jogrendszerrel’ (2012)
5 (3) Kbzjogi Szemle 1-7, 1.

55 Curia Bfv.111.570/2012/2.; Molnér, ibid 3.

56 In 2003 the Municipal Court of Budapest drew thtergtion to the fact that the Hungarian judicianed not
apply a precedent system, and the judgments dE@telR before the EU accession cannot be referréal tioe
proceedings of the courts and administrative aitther [This is obviously a professionally incorrguosition.]
Decision of Municipal Court of Budapest 20. Kpk4i%4/2003/2. Cited by Szalai (n 46) 18. and Molrfar,
nemzetkozi jogi eredehormak beépiilése a magyar jogrendszdrbg0) 186. In the famous Fratanol6 case, the
Pécs Regional Court of Appeal in 2012 also declated the judgments of the ECtHR are not directly
applicable. Pécsi itétabla Bfv.111.570/2012/2. Cited by Molnar, ibid.

57 Decision of the Budapest-Capital Regional Courppeal 5.Pf.20.736/2010/6. The subject mattehefdase
was the right to a judicial decision within a reaable time, and the court of first instance refém@Article 6 of
the ECHR, several judgement of the ECtHR, evenjuhisprudence (textbooks, German commentaries), and
interpreted Article 2 of the Hungarian Civil Proced Code (CPC) in that light. Section 2 of the Gi#Qvides
for the courts to ensure the right to completiothef trials within reasonable time. Article 6 of HR guarantees
the right to a fair and public hearing within a seaable time. The judge assessed that the CPC lshall
interpreted in compliance with the ECHR, and thghtrito completion of the trial shall not be reggit to the



An opposite (but rare) example is the landmark joegt in the Hungarian Guard
case. The Budapest-Capital Regional Court of Apmbedctly applied the ECHR, and
deliberated the admissibility of the restrictiontbé& given fundamental right (i.e., dissolution
of the association and movement concerned) ondkis lof ECtHR measures. Thus, instead
of relying on the Constitution and the necessitgreportionality test of the Constitutional
Court, the criteria drawn up under Article 10 ok tECHR were implemented (i.e. the
restriction is prescribed by law, has a legitimats, and is necessary in a democratic
society). The court also referred to the IntermatloConvention on the Elimination of all
forms of Racial Discrimination (New York, 1965), as to strengthen the argumentafi®n.
Concerning the practice on international judiciatidions, the ECtHR is the most frequently
cited; however, it happens that, in the reasondegisions of the ECtHR which are only
indirectly connected to the case are cited andkedpand sometimes the foreign names of
these decisions are even misspelled. The farBabsis casef the Budapest-Capital Regional
Court of Appeal is an example of the significané&GtHR judgments in the interpretation
and clarification of the Hungarian legal practiemd at the same time it serves as an anti-
example for the application of international lawveall, through the decoration of reasoning
with irrelevant and incorrectly cited decisionstioé ECtHR®®

In has to be noted that, in the practice of ordir@urts, there is a group of cases that
reveal the application of international law; thosentaining a foreign element and
international law has a significant role in thesaaing of the judgment, a definitive one or at
least complementary. These cases are related tfoledtaxatiorf® the calculation of social
allowances such as old age pen$idar those who lived a part of their life abroaih-a non-
EU Member State or before the accession of Hungaand, in most instances, litigation
concerning the carriage of goods. Altogether, bdyboman rights-related issues and the
ECHR, the most frequently cited international instent, among other bilateral treaties in the
subject®? is the 1956 Geneva Convention on the ContractHerInternational Carriage of
Goods by Road (CMR

IV References to Customary International Law and Oher Sources of International Law

right to a final judgment; instead it also covehe tinterim decisions and the hearings during thelevh
proceeding. The judge partially awarded for theintiff (against the defender court). The Court gbpkal,
however, stated that Article 6 of the ECHR canrah independent legal basis, and the legislatbnali intend

to encourage such a broad interpretation of Seétiofithe Civil Procedure Code.

%8 Decision of the Budapest-Capital Regional Cour\ppeal 5.Pf.20.738/2009/7.

% Budapest-Capital Regional Court of Appeal Decisi®Bhar.341/2009/6. Koltay Andras, ‘AéFarosi
itélétabla hatarozata Babus Endre Gjsagird ragalmaggébén’ (2010) 1 (3) Jogesetek Magyarazata 3388, 3
60 See, for example, Agreement between the Republir@atia and the Republic of Hungary for the awamice

of double taxation with respect to taxes on inccanel on capital. 30 August in Supreme Court Decision
Kfv.1.35.460/2007/8 and Bacs-Kiskun County CourcB®n K.21.858/2006/17.

61 See, for example, Agreement on social securitwéen the Hungarian Republic and the Republic oftias

7 September, 1961 in Supreme Court Decision MfvKLO/206/2007/4., Municipal Court of Budapest Demisi
Mfv/K.111.11.015/2006/5.; Convention between the rdiarian People’s Republic and Federal Republic of
Germany on social security, 2 May, 1998 inéGiloson-Sopron County Court Decision 9.K.27.302/2Q0.

62 See, for example, Convention between the Goverhroérthe Hungarian People’s Republic and the
Government of the Socialist Republic of Romaniatioa carriage of persons and goods, 9 February, 972
Supreme Court Decisions Kfv.1.35.063/2007/6 and .K36.411/2006/5; Kfv.l.35.107//2007/5. Agreement
between the Government of the Hungarian PeoplefjuBR&E and the Government of the People's Repudflic
Bulgaria on the carriage of persons and goods pre3ne Court Decision Kfv.1.35.103/2007/.

63 Convention on the Contract for the Internationalr@age of Goods by Roadpened for signature 19 May
1956 399 UNTS 189 (entered into force 2 July 196&¢ the application of the convention for example,
Supreme  Court Decisions Kfv..35.259/2010/7.; Kh8¥.138/2010/7; Gfv. X.30.302/2009/4;
Gfv.IX.30.095/2010/4; Gfv.X.30.186/2008/6; Gfv.X.239/2007/4; Gfv.X.30.342/2009/5.



1 Customary International Law

The terminology ‘customary international law’ isedsneither in the text of the FL, nor in that
of the Constitution; it is covered by the term ‘geadly recognised rules of international
law’.%4 It is generally transformed into the domestic legystem by Article Q(3) of the FL
and cannot derogate the provisions of the®FKccording to constitutional judg@éter
Kovacs,the question of the technical solution that transied international rules can be
debated but the fact that the principle of pactat sservanda obliges Hungary is
unquestionabl&®

The Constitutional Court refers toustomary international lawn the form of its
codified version. Sometimes the Constitutional Camty adds the information that the cited
norm is agenerally recognised rule of international ldwt it relies, for its argumentation, on
the treaty provision that involves the customargiinational law in questiotf. There is no
sharp separation among the generally recognised ailinternational law; thus, for instance
in decision 32/2008. (lll. 12.), the principlesrafllum crimen sine lege and nulla poena sine
lege are declared dsndamental principles of international Iy and the principle of pacta
sunt servanda is referred to as ius cogens androasy international law as welf®
Moreover, the qualification is important as ius eog can prevail even over the FL.

The practice of the Hungarian Constitutional Condudes only a small number of
cases in which customary international law appe@ngse cases refer to the principle of
nullum crimen sine lege and the rule that war csraad crimes against humanity shall be
punished without statutory limitation is declaredbie ius cogensilt is to be noted, that the
principle ofnullum crimen sine legalso constitutes customary international faw.

In decision 53/1993. (X. 13.), the Constitutionaut pursued a preliminary norm control
concerning the modification of the Hungarian CrialirCode and its conformity with
international norms relating to the prescriptioncomes regulated by common Article 2 and
3 of the Geneva Conventions. Concerning these kifidsimes against humanity and war
crimes, the Constitutional Court derived the lelgasis for punishability without time limit
from the fact that they are considered ius cogerthey threaten the whole of humankind.

In decision 32/2008. (lll. 12.), for instance, tAggumentation of the Constitutional Court
concerning the criminality of war crimes and crinagsinst humanity prescribed by universal
principle of international customary law is decthte be effective in domestic law through
the provisions of Section 7(1) of the Constitutidhe obligations issuing from this norm are
analysed and interpreted in the view of the prilecigf nullum crimen sine legavhich is
declared in the ECHR and in the ICCPR; however, gh@visions of these conventions
contain exceptions which allow the retroactive effef the customary norm of criminality of
war crimes and crimes against humanity. These seumf international law mean
international legal obligations to be taken inteamt as Section 57(4) of the Constitution —
and Article XXVIII(4) of the FL — declaring therinciple of nullum crimen sine lege in

64 Decision 30/1998. (VI. 25.) AB (n 6) 220.; butdecision 823/B/2003, ABH 2006, 1540. the Constiugi
Court did not share this view.

0/1998. (VI. 25.) AB (n 6) 220.; but in decision3B/2003, ABH 2006, 1540. the Constitutional Cadid not
share this view.

85 Decision 4/1997. (l. 22.) AB of the Constitutior@burt of the Republic of Hungary, ABH 1997, 41, 83

86 Decision 95/2009. (X. 16.) AB of the Constitutib@ourt, ABH 2009, 863. (Judge Kovacs).

67 See Decision 53/1993 (X.13.) AB (n 9) 327.

68 Decision 32/2008. (Ill. 12.) AB of the Constitutial Court of the Republic of Hungary, ABH 2008, 334

69 Decision 4/1997. (. 22.) AB of the Constitutior@durt of the Republic of Hungary, ABH 1997, 41, 52

0 For example see, Constitutional Court Decisiod®997. (1. 22.) AB, ABH 1997, 51.; 30/1998. (VI. 2RB
(n 6) 237-238.

"1 See Decision 53/1993 (X.13.) AB (n 9) 327.



domestic law does not contain any exceptions frbm deneral baf?. It is noteworthy,
however, that since 2011 — on the bases of thementioned Constitutional Court decisions
— Article XXVIII (5) of the FL limits the prohibitin related to the principle of nullum crimen
sine lege.

Concerning the practice of ordinary courts, onlyndstic customary law is applied except for
the nine so-called ‘volley cases’. The term refarsthe prosecutions of gunfire against
unarmed civilians but it became used in connectidh the prosecution of all criminal acts
committed in the period of the 1956 revolution,ghncluding such crimes as extrajudicial
executions? The Parliament adopted a statute in 1993 on “thequiure to follow in case of
certain crimes committed during the 1956 war ofepehdence and revolution” that made
possible the punishment of crimes against humaaitg war crimes without statutory
limitation. Decision 53/1993. (X. 13.) of the Caohgtional Court stated that the principle of
nullum crimen sine lege is not to be applied inhsaases, as the non-application of statutory
limitation for the above mentioned crimes is thdeorof international customary law and ius
cogens’* Although the Act of 1993 was declared to be untii®nal and annulled in 1996
for other reasons, the volley trials were howewelged in the light of the statements of the
1993 decision of the constitutional Court and sodburts applied the customary international
norm while delivering the judgments in these cdses.

2 ‘Other Sources of International Law’

The Constitutional Court frequently refers to tlesalutions of international organisations to
clarify treaty-based obligations.

As regards binding resolutions of internationalasmigations, the FL does not contain
any provisions; however, there are many internatiaorganisations that make binding
decisions. The UN Security Council is a well-knoaxample’® As for the transformation of
Security Council decisions, Hungarian practicensoherent, confusing and contradictory.
Sometimes they are promulgated by government deaeeegulations and very rarely by
acts’’ Sometimes (such as many of the resolutions coimgesanctions against Irag, Angola,
Sierra Leone and Afghanistan) they do not even appethe Hungarian legal systéfand it
happens quite often that they are published in firen of a Foreign Office bulletin
(kalugyminiszteri tdjékoztaxdThis latter solution is a monist technique; ashs this kind of

2 Decision 2/1994. (I. 14.) AB of the Constitutior@burt of the Republic of Hungary, ABH 1994, 41;58;
See on this decision, Bodnar Laszlo, ‘Igazsagtétebst mar kizarolag a nemzetkdzi jog alapjan?98)% (53)
Acta Universitatis Szegediensis — Acta JuridicRaftica 77-84.

7 Hoffmann Tamas, ‘Individual Criminal Responsilyilifor Crimes Committed in Non-International Armed
Conflicts — The Hungarian Jurisprudence on the 1@6fey Cases” in Stefano Manacorda, Adan Nietds(e
Criminal Law Between War and Peace: Justice andp@aation in Criminal Matters in International Mikty
InterventiongCuenca Ediciones de la Universidad de CastilldMiaamcha 2009, 735-753) 736.

74 Decision 53/1993. (X. 13.) AB (n 9) 332.

5 See for example, Supreme Court Bfv.X.1.055/200B¢&Inar (n 72) 77-84.; Hoffmann Tamas, ‘A nemzetkoz
szokasjog szerepe a magyar bibabsagok gyakorlatdnak tikrében’ [2011] (4) Jogddithn Szemle
<http://jesz.ajk.elte.hu/hoffmann48.html> acceskéd\pril 2013.

6 Molnar Tamas, Sulyok Gabor, Jakab Andras, ‘Neniztiog és beks jog; jogalkotasi torvény’ in Jakab
Andrés (ed)Az Alkotmany kommentar{2nd rev edn, Vol. |, Szazadvég 2009, Budapest; 36) 381.

77 Security Council Resolutions and the Hungariaralleystem is discussed in details in Molnar Tartid,
kezd a magyar jog az ENSZ Biztonsagi Tanacsanatlddterefi hatarozataival? (az utdbbiak beépilése és
helye a bels jogban) [2011] Grotius <http://www.grotius.hu/didispl.asp?id=JTIYVQ> accessed 18
November 2012.

78 SC Res 864, 3277mtg, UN Doc S/Res/864 (15 September 1993), SC R&5, 3814 mtg, UN Doc
S/RES/1127 (28 August 1997) SC Res 1173, 886ty, UN Doc S/RES/1173 (12 June 1998) and SC R2%,1
3965" mtg, UN Doc S/RES/1221 (12 January 1999); SC R&3 14051 mtg, UN Doc S/RES/1267 (1999) (15
October 1999).



publication of resolutions is absolutely contramythe provisions concerning Hungarian legal
order and legal certainty.In legal practice it causes problems in deterngjriime applicable
law. For example, during the years of the YugosMars, the SC imposed an arms embargo
over the whole territory of the former state. A ggler was arrested on Hungarian territory
and convicted of violating it but at second instatice judgment was modified and he was
discharged. In fact the embargo was suspendedvidnila but at the time of the crime it was
in force agairf® The earlier resolution suspending the embargo prasiulgated late, so at
the time of the trial of the second instance traggicould only rely on the Foreign Office
bulletin providing for the suspension. The resudisvthat the act committed was not qualified
as a crime at the time of the appellate procediespite the fact that at that time Yugoslavia
was embargoed again, as the latter resolution girmyifor it was not promulgated in tinfé.

As for non-binding resolutions, the recommendatiang resolutions of the competent organs
of the Council of Europe are frequently invoked ratevant interpretations of ECHR
provisions and the Constitutional Court relies mames on these sources as guidance. Many
resolutions and recommendations of the Parliamg#tasembly, the Committee of Ministers
or the Venice Commission are cited to interpret eladify obligations; in general they are
therefore invoked in the company of treaty-basexvigrons and ECHR judgments and, most
of the time, they are not the source and basihffinal decision, just the support for the
argumentation based on domestic law. In these dhseterms and phrases used, such as
Parliamentary Assembly also urgem the opinion of the Constitutional Court is in
accordance with [...yeveal of the purpose of citati8hThe same can be observed regarding
the decisions of the United Nations and its spe&dl agencies and the communications of
the institutions of the EU. For instance, when @unstitutional Court had to decide upon a
case in which the rights of homosexual people wenecerned, the Court invoked many
international instruments to evince the conformdl domestic law with international
standard$?

It is rare but not unique for these instrumentfta an integral part of the reasoning
and the formation of the final decision; howeversuch cases they are always accompanied
by treaty-based provisions and judicial practiceréplace and complement the lack of
constitutional practice related to a fundamentthud*

Regarding the available decisions, ordinary coumsely invoke non-binding
instruments of international law, except by refegrito Constitutional Court decisions that
analyse or refer to them. As such, direct citatioh non-binding international legal
instruments is not practicéd.

V Interpretation of Domestic Law in the Light of International Obligations

7 Molnar, Sulyok, Jakab (n 76) 382.

80 See SC Res 757, 3083ntg, UN Doc S/RES/757 (30 May 1992), SC Res 761863 mtg, UN Doc
S/RES/760 (18 June 1992) and SC Res 820, '82@@, UN Doc S/RES/820 (17 April 1993) providingr fo
sanctions against Yugoslavia; SC Res 1022, 859fy, S/RES/1022 (22 November 1995) suspending the
embargo and SC Res 1074, mtg, UN Doc S/RES/10Rb6j#oviding for the embargo again.

81 Bacs Kiskun County Court I. Bf. 657/1997., BH 19989. See Imola Schiffner, ‘Nemzetkozi jog a magya
bir6sagok gyakorlataban’ (2004) 14 (4) Acta Uniitats Szegediensis — Acta Juridica et Politicalitabiones
Doctorandorum Juridicorum 437-480, 464-465.

82 For example see, Constitutional Court Decision2a@4. (V. 7.) AB, ABH 2004, 249-252.; 57/2001. (X8.)
AB, ABH 2001, 496-498.; 10/2007. (lll. 7.) AB, ABHR007, 215-217.; 154/2008. (XII. 17.) AB, ABH 2008,
1211-1212.; 60/2009. (V. 28.) AB, ABH 2009, 5237/2009. (X. 16.) AB, ABH 2009, 876., 30/1998. (\2b.)
AB (n 6) 220.

83 See Decision 37/2002. (IX. 4.) AB of the Constanal Court, ABH 2002, 240.

84 See Constitutional Court Decisions 18/2004. (V.) 28, ABH 2004, 306. and 40/2005. (X. 19.) AB, ABH
2005, 446.

85 See for example, Supreme Court Kfv.IV.37.138/281Mlunicipal Court of Budapest 19.P.24.473/2007/17



1 ‘Indirect Application’ of International Law

The Constitutional Court declared that domestic $tnall be made and interpreted in the view
of international obligations, no matter whether thbligation issues from customary
international law or is incorporated in a tre#ftylsing international law as an interpretational
tool is based on Article Q (2) of the FL. The perhl arises in connection with non-binding
sources of international law; however, constitugiojundge Péter Kovacs noted that invoking
them would help the positivist foundation of arguntagion®” Blutmansays that, due to its
independence, the Constitutional Court is freehtoose its tools for the argumentation and
interpretationOnly the validity, causality and verifiability obaclusions form limitations to
the interpretatio® The aim is to devise a politically and ideologigaieutral judgment. It
can easily be achieved by considering the (non#bg)d decisions of international
organisations and interpretative solutions of judgts of third States’ court¥.

Obligation derived from the FL means that the Huiaga State takes part in the
community of nations and this participation is daotonal order for domestic law. The
basis of international cooperation is formed by own principles and goals, which are subtly
affected by non-binding norms and expectationsnguee the peace and good functioning of
interactions. The State can avoid many of thesesadout it cannot extricate herself from the
whole system, as it would mean isolation from th@mmunity. Participation in the
community of nations hence presumes the applicationternational norms containing social
and moral standards as instruments for interpogtatn this way the citation of non-binding
international documents and foreign jurispruderse &ool for interpreting the Fundamental
Law can be justified*

According toBlutman the main question is whether the FL creates tiigation to
use, or at least consider, the application of thestruments as well. In his view, the
obligation of participation in international coop#on cannot transform those norms that are
not undertaken explicitly by Hungary, as it woulel ¢ontrary to the principle of rule of law,
legal certainty and the content of Section 7(1thef Constitution (now Article Q of the FL) as
well. However, non-binding norms might be takeroinbnsideration to interpret norms that
oblige the Staté&?

Regarding the available decisions, ordinary coumsst of the time, invoke the
practice of the ECtHR if the case before them core&undamental Law issues, in order to
interpret domestic legal provisions correctly (myaim those cases when they are quite
ambivalent or do not seem to be in conformity witternational obligations} It is not rare
that the ECtHR practice is invoked in the form tltatvas discussed and analysed in a
Constitutional Court decision, and the relevanisiens of the ECtHR are not cited directfy,

86 Constitutional Court Decisions 4/1997. (I. 22.) ABBH 1997, 41, 48-49.; 380/B/2004. AB, ABH 2007,
2438., 61/2011. (VII. 13.) AB, ABH 2011, 320. Bluam Laszl6, ‘A nemzetkdzi jog hasznalata az Alkotynan
értelmezésénél’ (2009) 64 (7-8) Jogtudomanyi Koglddl1-315, 304.

87 Constitutional Court Decision 41/2005. (X. 27.) ABBH 2005, 459. (Judge Kovacs); Blutman (n 86)-302
303.

88 Blutman (n 86) 303.

89 Constitutional Court Decision 21/1996. (V. 17.) ABBH 1996, 74.; Blutman ibid.
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or only the ‘practice of the ECtHR’ is invoked watlt any exact decision to support the
statement?®

2 The Effect of International Legal Instruments onthe Reasoning

International law hagonstitutiveeffect on the reasoning when it serves the basighie
judgement. For example in 1993 the Hungarian Rudig passed a law oRrocedures
Concerning Certain Crimes Committed during the 18&s#0lution.This law tried to make
possible some form of ‘historical justice’ in orderprosecute Communist offenders as they
committed crimes against humanity. The Presidethh@Republic did not promulgate the act,
but turned to the Constitutional Court for a prewennorm control. The President asked the
Court to review the law for its conformity with hothe Constitution and two international
agreements, Article 7 of the ECHR and Article 15tbhé ICCPR, which declared the
principles of nullum crimen and nulla poena singeleThe constitutionality of the provision
referring to war crimes and crimes against humaisydefined by the Geneva Conventions
of 1949 for the Protection of War Victims, was ulghelhe Constitutional Court cited the
New York Convention on the Non-Applicability of 8t¢ory Limitations to War Crimes and
Crimes against Humanity of 1968 which declares timastatutory limitation shall apply to
several categories of war crimes and crimes aghunsianity, irrespective of the date of their
commissior?® By signing and ratifying this convention, Hunganydertook an obligation not
to apply its own statute of limitations in casesalving war crimes and crimes against
humanity?” The Constitutional Court even highlighted the fdett the possibility of ignoring
the principle of nullum crimen and nulla poena dege with regard to these kinds of crimes
is based on customary international law and santireapplicability of statutory limitations
obliges Hungary without any conventional provisi¢hs

International law haadditional constitutive effeethen the international norm plays a
supplementary role in the reasoning with otheramati legislative acts. In this case the final
decision is based on the two types of sources dswith the same emphasis. For example,
in 1990 capital punishment was declared to be wtdational. The relevant provisions of the
Criminal Code which permitted capital punishmentasiminal sanction conflicted with the
constitutional prohibition against any limitation the essential content of the right to life and
to human dignity. This statement based on the @atish was supplemented by international
obligations and thus it is clarified as such: capgunishment conflicts with provisions that
declares that human life and human dignity formireeparable unit, thus having a greater
value than other rights; and thus being an indiesiabsolute fundamental right limiting the
punitive powers of the State. The reasoning is dasethe relevant articles of the ICCPR;
and the ECHR with its Protocol no. 6 dealing witie tright to lifel®® These international

9 See for example, Békés County Court 5. P. 2029%/20; Municipal Court of Budapest 20.Bf.6162/2a09/
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to life. This right shall be protected by law. Nieeoshall be arbitrarily deprived of his/her lifarBgraph 6 of the
same article states that nothing in this articlallsbe invoked to delay or to prevent the abolitmihcapital
punishment by any State Party to the present Canena

100 While Article 2.1 ECHR, signed in Rome on 4 Novemd 950, recognised the legitimacy of capital
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norms clarified the provisions of the Constitutiam the light of (partly prospective)
international obligations and so they had a sigaift role in the final reasoning of the
decisiont®! International law has supportive effecin those cases whereby the reference to
international legal instruments is to strengthendecision based on domestic law.
Recommendations of the Council of Europe are fretiyenvoked as relevant interpretation
of the provisions of the ECHR, and the Constitwio@ourt relies many times on these
sources as guidance (as with the judgments andidesiof international judicial organs to
support argumentation), or to justify that the aemmnof the Constitutional Court in the
reasoning is in accordance with international shadsl and international obligations; thus
recommendations are not the sources of obligatimy, are not the norms to apply; they are
only the tools of interpretation of treaty basei@inational obligations.

As regards the practice of ordinary courts, in thest cases the invocation of
international law has only supportive effect, ahdré are very few cases where international
law plays a significant role in the reasoning oé ttourt. When international law has a
constitutive effect on the case, it is usually gractice of the CJEU or that of the ECtHR
which forms the basis of the reasoning. The comreature of these cases is that the
applicable law is deduced from the jurisprudencerégards the ECHR practice, the Supreme
Court carried out a detailed analysis of Articlétide right to fair trial) and 8 (the right to
respect for private and family life, home and cep@ndence) of the Convention in
connection with a case on the legality of pergjiaisit®?

VI Conclusions on Judicial Dialogue
1 On ‘Dialogue’ in General

Dialogue is when two (or more) participants, in egqual position, seek agreement via an
exchange of views, generally in order to achievaesgint outcome. The precondition of the
dialogue is the near identical or similar positadrthe participants, which primarily occurs at
the level of powers and influence, and from thisspective, assumes identical weight. The
dialogue is actually a specific form of debateyéfiere it shall be distinguished from general
discussion and consultation as well. As a speddien of debate, some criteria may be
outlined that characterise dialogue, without whtble parties would misunderstand each
other.

First, the dialogue assumes a common goal or, uf gi@fer, a common subject on
which the dialogue proceeds. The dialogue may nemdrby itself. The second criterion is
the commitment to the common goal. All participantant to achieve the common goal,
which is to eliminate or reduce the conflict, ahd tlebate or their individual interests shall be
subordinated to this goal. Regularity is also mxpartant feature of the dialogue. The
dialogue is rarely a single exchange of views, bseahe interests of the participants are
usually complex. The fourth characteristic of alatyme is that the parties strive to be
conclusive and effective. All of them are interéste conflict resolution, and therefore they
are willing to ‘sacrifice’, i.e., to give up someaunps of their own interests in order to reach a
compromise outcome, because this is usually prhgierfor everyone than enforcing their

declares the abolition of capital punishment. Deni®3/1990. (X. 31.) AB of the Constitutional Cowof the
Republic of Hungary, ABH 1990, 88, 102-103.

101 Decision 23/1990. (X. 31.) AB (n 100) 94-145. Thenstitutional Court took into consideration theHECin
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Convention. It is also noteworthy that this landkndecision of the Hungarian Constitutional Courswited by
the South African Constitutional Court, in its Juotent of 6 June 1995 (Case No. CCT/3/94).

102 sypreme Court Kfv.111.37.451/2008/7.



individual interests. Finally mutuality must be nmiened, which should characterise all of the
participants. Mutuality also encompasses concessiopathy, tolerance, etc. The meaning of
a dialogue is not overcoming each other, but teezeha common goal.

2 Hungarian Courts and International Judgments

A focal question is whether, and to what exterg, Hfungarian courts consider the judgments
of international courts. Do they just simply reter them, or do they reflect on them by
overruling their own, prior jurisprudence? The dattvould prove the existence of judicial
dialogue; the former, however, is not enough tsBathe criteria of the dialogue.

The decisions of the ECtHR as well as the decisoditise CIJEU are not considered as
direct sources of international law; instead, they interpretations. In decision 18/2004. (V.
25.), the Constitutional Court declared that thesprudence of the ECtHR forms and obliges
the Hungarian practice. This kind of obligationemsf to the interpretation of the different
provisions of the Convention and not to the judgmitself1°® In decision 988/E/2000 the
Constitutional Court highlighted that the judgmeftthe International Court of Justice is
neither a norm nor a treaty. It decided upon awmiggal dispute even if its statements have
theoretical significance and become preced¥nfTwo years later the new act on the
procedure regarding the treaties was adopted amadoitmulates this opinion by stating that
decisions are binding and shall be executed in Hynd the state is a party to the settled
dispute. This decision shall be promulgated with dppropriate application of the provisions
regarding the promulgation of the treaties in thiic@l Gazette!® As for the form of
promulgation, it is the form of th@ompromiqthe agreement between opposing parties to turn
to a judicial forum to settle a dispute) that igedminative. It is to be noted that this
obligation shall not refer to decisions in litigati where the other party to the dispute is a
private individual and not a state, just like il ttase of ECtHR® In such cases only Section
13(1) of Act L of 2005 obliges Hungary to considbe decisions of the organ having
jurisdiction over the disputes in relation to theaty in the course of interpreting it. In this
case the decision is not a source of law; howaveran be a significant guidance for the
interpretation of treaty-based obligatidfs.

In general, ordinary courts frequently cite inte¢io@al court decisions and mainly
those of the ECtHR, but they rarely use the reagpand the fundamental legal statements
directly in the argumentation in their own casesmnmany cases, the citation of the judicial
practice of the ECtHR is given even without invakirexpressis verbis the relevant
judgmenti®® or the practice is invoked indirectly by citingetetatements of the Constitutional
Court based on the practice of the ECtHR. This pheanon is mainly seen in the judicial
activity of the Municipal Court of Budape$¥

Concerning the practice of domestic courts at a&ltdevel, sometimes the application
of international judicial decisions is beyond tledEe of domestic norms. For instance, the
interpretation and application of the benchmargadd faithestablished by the ECtHR is far
beyond the provisions of the Hungarian Criminal €adncerning defamation and libel and
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the dogmatic frames and bases. Thus, the applsattd ECtHR decisions to support the
argumentation related to the meaning of bona fidethe case of a journalist call&hbus
directly conflicted with the relevant decision, etlg the Hungarian constitutional practice,
of the Constitutional Court [36/1994. (V1. 24.) AB}

3 Dialogue or Monologue? — Final Conclusions

Applying the general features of dialogue to thertsy one can conclude that the basic
condition — an equal position — is given if we ddes the powers and status of, say, the
ECtHR, the Constitutional Court and ordinary cowtft$ast instance. As to the common goal
and the commitment to that — the first and secqretiic conditions — it may be supposed
that the analysed courts are to protect fundameigfials and common constitutional values,
but these are very broad and abstract common gblaés.concrete goal of each court is to
solve a given case, or safeguard the ECHR or thest@@ation in line with its function, and
the way they reach this goal is influenced by tiveunstances of the given case, the
references of the parties concerned, and the ppsumof the judges regarding the ratio
decidendi. The latter also interferes with regiyarbecause the Hungarian courts usually
refer to international sources only if it suppdHe reasoning or has stronger persuasive force
than the purely domestic legal based argumentafounrth, the courts have no conflict with
each other; hence — although they respect eaclsb#tatements and rulings — they do not
need to be conclusive and effective in this resggainetimes the domestic courts seem to be
rather careful or reticent over the interpretatofrinternational treaties — maybe they try to
avoid a potential future conflict with the interimattal court interpreting the given treaty
authoritatively. Of course if all role-players e.icourts — agree that the conflict can be traced
back to a given piece of domestic law infringinga@mative international commitment, and
the procedural conditions are available (their pcares were initiated, at least one of them
has power to eliminate the concerned norm, thee leppropriate procedural ties between
each other), the international and domestic comdy cooperate effectively by referring to
each other's decisions. Finally, in the ‘dialogokthe courts, mutual respect can be observed
and rivalry is a really rare phenomenon, but @lgo true that courts are not compelled to give
mutual concessions.

As such, as a final conclusion, it can be stateat the Hungarian courts apply
international law if they have to or they want &cdrate their reasoning with it, but it is still
far from a constructive dialogue. Hungarian coatteadylisten tothe international courts,
because they refer to the decisions when applyitegnational law, butarely do they answer
— i.e. revise their former practice. Even the judgts of the ECtHR do not have a strong
position, as they are — according to the Hungar@ants — just of a declaratory nature.

The principle ofiura novit curiais known and accepted by the Hungarian codttdhe
efficient — and not just effective — application iofternational law and response to the
international courts’ judgments might help the preation of the values common to liberal
democratic societies. It is up to the judges toogecse that they have a role to play in
maintaining the shared constitutional values ofdpean states.
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