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Parliamentary procedures are undoubtedly part of (national) parliamentary sovereignty. However, 
courts, including the ECtHR, are recently getting increasingly involved in assessing parliamentary rules 
and procedures, especially if domestic mechanisms do not provide remedy and protection for citizens’ rights 
in parliamentary decisions. The latest case-law of the ECtHR shows on one hand, that the right to effective 
remedy encompasses parliamentary decisions, and on the other hand, parliamentary proceedings do mat-
ter when the Court assesses domestic legislation which collide with human rights. This paper argues that 
a regular, external House-Rules-Court should be established in countries, where the Speaker does not enjoy 
full respect and neutrality as in the UK. The German constitutional court can be a good example for that. 
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1. Introduction

Parliamentary functions and procedures are at the heart of national sover
eignty. The general canon declares that no domestic or international instance may 
ever intervene in determining whether a decision of parliament is lawful or not. 

parliamentary procedures if other remedy is not available. If domestic forums are 

2. Theoretical framework and international models of possible 
remedies against parliamentary decisions

A parliament is a legal body and a political institution at the same time: the 
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political actors presenting their alternative opinions in a flexible way in the same 
time. It is nowadays common for parliaments to have internal rules (rules of pro

rights should be respected as well.
It is obviously not enough to have rules to be followed. Courts are also need

not allow external actors to intervene. The strong and independent position of 
the Speaker is an ultimate forum to settle procedural debates within the House. 

describe the same difference when conceptualizing parliamentary sovereignty as 
opposite of judicial supremacy . Tensions between legislative autonomy and the 

rules of legislative procedure may lead to repealing the statute by the constitutional 

Different jurisdictions have different solutions to settle debates between constitu
tional bodies. The possible remedies if parliamentary procedures are not respected 
are the follows:
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Remedies  
in parliamentary law

For external actors  
(citizens)

For internal actors  
(MP, factions)

at an external forum I II

at an internal forum III IV

The table shows the possible distinctions which can be made between an 

We do not address in this essay the relationship between the external body’s 

the MP could apoligize the affected citizen in the House before the decision. Cur

UK parliamentary law about remedies in procedural disputes between parliamentary 

that Parliament alone is entitled to “retaliate” grievances by a contempt of Parlia

decide on the submission of the competent committee . This is based on the short 

on a statutory basis and thus open the jurisdiction of the courts . 

 Currently the Select Committee for Standards and Privileges Committe for Privi-
leges.

 „That the freedom of speech and debates or the proceedings of Parliament ought not to be 
impeached or questioned in any court or place out of Parliament.”

 
available www.gov.uk/government/uploads/system/uploads/attachment_data/file/79390/consultation.pdf
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competence to “punish” for example a witness who does not appear before a com

with an apology. Parliament applies its criminal powers in practice with consider

putes on parliamentary procedure.

cent case gained attention with a very different conclusion. In Kerins v McGuinness 
& Ors

es to the bringing of proceedings concerning the actions of a committee of the 
Houses of the Oireachtas”
executive of the Rehab charity was asked before the Public Accounts Committee 

The Court stated that the primary role of providing a remedy where a citizen 

jurisdiction of a court to intervene can only arise where there has been a signifi
cant and unremedied unlawful action on the part of a committee. The Court also 
stated that the PAC was acting outside its terms of reference when it dealt with 
Ms Kerins on different issues as the invitation predicted. The decision falls into 

sovereignty in the focal point of constitutionalism.

that of parliamentary oversight.  In United Democratic Movement v. Speaker of 
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in the President. The Court held that such a decision must be supported „by a 
proper and rational basis and made to facilitate the effectiveness of parliamentary 

7

interprets the Basic Law to investigate if there is a violation of a constitutional rule . 
The peculiarity of the regulation is that it can be initiated not only by constitutional 

can enforce it without the intention or permission of the body as a whole (eg. the 

Ältestenrat (the political coordinative committee consisting of party group 

. 

equality of political parties.

7 

terested parties have their own rights under this Basic Law or the rules of a supreme federal body.” 

 
Tü
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by legal means

the OSV is proved to be an effective procedure.

is that such forum currently does not exist in Hungary . The Constitutional Court 
of Hungary has already expressed
the Court stated that the lack of remedy against a report of a committee of inquiry 
“violate the rights of individuals or their legitimate interests” . 

at stating the ommission of creating a court forum against the Parliament. The 

to be sued at courts is strictly held  (no one can sue Parliament in civil or penal 

 
 see Csaba Erdös: Parliameni autonómia [Parlia
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3. The ECtHR and parliamentary procedures

respected and independent position of the Speaker guarantee the fair judgement. 

be provided with effective remedy. This is what also the ECtHR case law tells us.

cedure into account when using its margin of appreciation. In the case A v. the 
United Kingdom 
to privacy nor of the right to remedy on the basis of a parliamentary speech of 

sequently harassed due to the speech. The Court ruled notwithstanding that no 

redress following the publication of the offensive statement in the press.
More recently the Court in Karácsony and others

mentary law . The ECtHR stated that there are no parliamentary remedies avail
able for members against rulings of the President of the House. The solution under 
cell I could be the judicial review of parliamentary acts for the purpose of legal 

a fine for breach of these rules without a hearing violates their rights.
The case came about after two members of the Hungarian parliament showed 

their opposition to new laws on tobacco and the distribution of agricultural and 
forestry lands by waving banners and placards (naming the ruling party and read

proposal by the Speaker to fine Kará á
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to defend their conduct. At the ECtHR they claimed that the decisions to fine 
them violated their right to freedom of expression and their right to an effective 
remedy. The UK government intervened in the case and argued that parliaments 
should be allowed to regulate their own conduct. It stated that similar conduct in 
the House of Commons would be considered to be gravely disruptive and inap

The Court specifically referred to its decision in Castells v. Spain
in which it had held that “interferences with the freedom of expression of an op
position member of parliament call for the closest scrutiny on the part of the 
Court.” It also emphasized that “parliamentary autonomy should not be abused 

heart of political debate in a democracy.”
The Court emphasized also that the fines had been imposed for the manner 

the substance of what they had said. Their conduct had disrupted parliamentary 
proceedings and violated parliamentary rules of conduct. The Court held that the 
imposition of sanctions to regulate parliamentary conduct was within the Hungar

and the use of a megaphone during the sessions had disrupted parliamentary order.

on the members in the present case as ex post facto disciplinary measures. Accord
ex post 

facto 
be heard in a parliamentary procedure before a sanction is imposed”.

changed the procedural rules according to the requirements of the ECtHR. Ac

if there is no unanimity – by the President of the Parliament himself. The MP 
concerned can request at the Committee of Privileges to be heard and to cancel 
the decision. The Committee is composed by equal number of government and 
opposition MPs. At equal number of votes the request should be considered re

the speaker’s decision in all cases – there was not a single case where the decision 
was changed upon request of the PMs concerned.



The European Court of Human Rights and parliamentary procedures

á
 of the parliamentary 

documents by the President of the Parliament: MPs may apply first to a committee 
and then to the Plenary. The external control is completely missing. One could argue 

parliamentary act. In the light of the Kará
of an external court is not a coercive factor (an internal parliamentary forum may 

required by the ECtHR. 
 

in Kará

parliamentary decisions resulting from its application. The Constitutional Court 
has always emphasized parliamentary autonomy: “the Parliament has a high de
gree of freedom in the drafting of the provisions of the Rules of Procedure. Its au

violation of the Constitution”
tional complaints against a parliamentary decision. The petitioner has challenged 
the legislative provision which provided the basis for a parliamentary decision 

 

the Parliament. The petitioner called for the opinion of the committee responsible for the interpre

see Pinté ó. Visszautasított képvisel i 
indítványok az Országgy lésben – sé ággy lés tekintélyé

Parla-
menti Szemle,

 .
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the reason that such a motion can only be made within a certain period of time.

become the strongest control body of the national parliaments. Several complaints 
concerning parliamentary law were admitted by ECtHR so far. The Court will 
probably continue to influence the operation of the national parliaments in the 
future .

interested in assessing parliamentary procedures concerned by the disputes upon 

tive arguments” were developed in the course of the legislation or “considerable 

rights bearers” take place . 
In Animal Defenders v. UK 

tory of the prohibition on political advertising on broadcast television in detail. It 

Hirst v. United 
Kingdom

there was “no substantive debate” in Parliament. 

standards on what a “democratic” or “substantive” debate means. Not only the 

of the ECtHR is missing. A dissenting opinion in Hirst claimed that “it is not 

 
r: Széchenyi Istvá

 see Matthew Saul: The European Court of Human Rights’ 
Margin of Appreciation and the Processes of National Parliaments – In: Human Rights Law Review
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for the Court to prescribe the way in which national legislatures carry out their 
legislative functions”. Evaluating national parliamentary procedures by the ECHR 
undoubtedly collide with parliamentary sovereignty. 

4. Conclusions

tive environment is appropriate for this. The advantage of this would be to provide 
remedy against the decisions of the parliament which are not of legislative nature.

judicial activity may tend to the evolution of a “common parliamentary law” of 


