Hungarian Journal of Legal Studies 61 (2020) 4, 343-355 (@@)
DOI: 10.1556/2052.2021.00312 AKADEMIAI KIADO

Civil law and the role of the State

ATTILA HARMATHY"
Faculty of Law, E6tvos Lorand University, Budapest, Hungary

ORIGINAL RESEARCH PAPER

Received: November 7,2020 e Accepted: May 11, 2021 q
Published online: October 19, 2021 N “
© 2021 The Author(s) updates
ABSTRACT

The profound changes in both everyday life and the legal system over the last hundred years have
transformed civil law as well. While the notion that civil law concerns relationships of private persons
still prevails, the traditional public law-civil law division now seems questionable. This paper points out
some of the key changes in civil law within the framework of the transformation of the legal system as a
whole, and seeks to outline a different approach that may help better to understand the present
situation.
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1. During the last hundred years conditions of life have changed profoundly. The changes
have transformed the legal system, both rules and role of civil law in the framework of the
system too. The basic concept that the civil law concerns relationships of private persons seems
nevertheless to prevail. Under the new conditions the traditional public law—civil law division
seems, however, to be questionable and a somewhat different approach (including mixed re-
lationships) may help to get a better understanding of the present situation. The present paper
hints at some elements of the changes of the civil law in the framework of the changes of the
legal system as a whole.

2. As a starting point Coing’s statement can be referred to. Coing has pointed out that after
the Middle Ages fundamental institutions of civil law were transformed as a result of changes in
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society, economy, politics and functioning of the state." Economies are embedded within social
and political structures and society helps to structure the state.” Industrialisation and urbani-
sation have changed production units, role of family, and there is an important transformation
of social values influencing civil law rules.’

The role of civil law in the legal system is closely connected with the role of the state.
Although the law of commerce developed outside seigniorial courts for a long time it became a
part of state law due to a great extent of the mercantilist policy.* From the point of view of the
present paper the general analysis of the development worked out by Heckscher can serve as a
basis. Heckscher has emphasised the importance of the rise and development of the state in the
economic development. As he put it: the state was both the subject and the object of mercantilist
economic policy. The state was an agent of a unified economic sphere.” Mercantilism achieved
the more in France and the less in Germany among states of Western Europe. Mercantilism did
not mean, however, strong state activity in economic affairs, but private initiative was decisive,
stimulated and directed by government measures.®

A fundamental change started in the 18th century. There was an important transformation in
economic organisation, specialisation of labour, change of technology, growth of population,
overseas trade. Considerable differences evolved in Europe: Holland, England and France were the
leading countries.” The changes meant introduction of new goods, new method of production,
opening of markets, new sources of raw materials, organisation of the economy and need for credit.
The transformation needed proper social environment and legal, political system as well.®
Mercantilist approach was replaced by the so-called classical economic theory concentrating on
individuals shaping their own ends and having a poor opinion of the wisdom of government.” Only
a limited role of the state was admitted by Adam Smith who was a leading theorist of the period.
According to him taxes, privileges, monopolies instituted by law hindered commerce. His main
thesis was that it is by no means certain that an artificial direction by regulation is likely to be more
advantageous to the society than that into which it would have gone of its own accord.'® Never-
theless he admitted that different kinds of state activity (such as maintaining order, enforcing
contractual obligations) were conditions of commerce.'!

3. Continuing changes of technics, demographic trends, structure of labour force, new
conditions of life led to transformation of the social structure and of the ideology prevailing in
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the society. The changes required new solutions in the legal field, too."” In different European
states codification started in the 18th century but the important codes were enacted in the 19th
century. England was an exception as no civil code was enacted.

The legal basis of the civil codes was similar: the Roman law tradition. The political, social and
economic background of the codes was, however, different. In the codes of the 18th century the
political reason was prevailing: unifying, simplifying and rationalising legal rules of the state. This
tendency could be observed in Prussia and the first period of the preparatory work in Austria.'” The
elaboration of the Austrian civil code was long and prevailing political concepts changed during this
period, partly under the influence of the fear of the effects of the French revolution."* At the very
beginning the main purpose of the codification was unification of legal rules in countries belonging
to the Habsburg Empire, simplifying the administration of justice and, in addition, serving interests
of trade."” The Habsburg Empire lost a considerable part of its territory during the 19th century;
nevertheless, the aim of the unification of legal rules in different countries of Europe remained. The
Austrian civil code influenced even rules of countries not belonging to the Austrian ruler.'®

4. The tendency of unification of legal rules was present in France, too since the modern state
started developing and centralisation of power was growing in the 17th and 18th century. Different
privileges of the feudal system were, however, serious obstacles to the general unification of law."”
The diversity of legal rules in different parts of France hindered the development of trade. In
addition, the existing law reflected the feudal system characterised by privileges not only of the king
but those of the aristocracy and of the Church. Political elements of the old system were swept away
by the revolution but the establishment of the new unified legal system could not be established
immediately. Unification of civil law rules was achieved only by the Civil Code of 1804."® Social and
economic relations transformed after the revolution profoundly and developed in accordance with
the Code so that returning to the uncodified system of the pre-revolutionary period would have
caused serious problems in social and economic life. Therefore, the application of the Code was
maintained by the Charter of 1814, even after the restoration of the power of the king, with the
exception of the rules concerning divorce.'”

5. The Prussian code of 1794, the Landrecht was more than a civil code. It embraced general
rules of social life of an old social-economic-political system. It was characterised by Coing as
last will of a system of the past.”” In contrast, the French Civil Code was worked out in the early
19th century in a period close to the revolution when great political, social and economic
changes took place.
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After the downfall of Napoleon a loose cooperation of the different German States, the German
Confederation was established. Conditions of the unification of the German states were not yet
present. By that time there was, however, a need for unifying rules of economic contacts. In 1834
unification of tariffs was accepted in the framework of Zollverein. Efforts were made to work out
common rules of commercial law and by 1861 the draft of a Commercial Code was prepared. The
code was enacted at first in Prussia in 1861 and later on by other German states, too.>"

The decision concerning drafting a unified German Civil Code was made closely connected
with the grounding of the unified German state. The original concept of the constitution of the
German Empire contained the aim of the unification of the rules concerning the law of obli-
gations only. As a result of political battles, however, the competence of drafting work was
enlarged to the whole field of the civil law as it was understood in the civil law theory of the 19th
century. Consequently drafting work covered family law, land law and law of succession, too.
After political struggles the drafting work resulted in a comprehensive code in August 1896
which entered into force on 1 January 1900.**

The German Civil Code was enacted nearly one hundred years after the French Civil Code.
During this period society, economy changed considerably in German states too. The code was
an important achievement from the point of view of politics, of the creation of a unified state. It
was, however, in the words of Wieacker a late born child as it did not reflect social and economic
conditions of the end of the 19th century.”’

6. The German civil code has served the interest of the development of the economy by the
unification of rules. The legal technical achievement of the German Civil Code has also been
generally acknowledged. At the same time it was characterised by neglecting economic factors, in-
terdependencies — a general feature of the whole of civil law of the 19™ century.?* In connection with
100 year anniversary of the birth of the code several articles evaluated the code in German literature
but the critical approach was rather important. It was emphasized that not only aspects of social
policy were neglected but important elements of economic policy of the age were missing, remained
outside the code.”” By the end of the 19th century fast economic and social changes requested new
solutions which were not foreseen in the code and which were reflected by special statutes.*®

7. The Hungarian legal development had a special way. Several attempts were made for codi-
fying the civil law since the middle of the 19th century. After the defeat of the revolution of 1848-
1849 by the Habsburg king with the help of the Russian army the Austrian law was to be applied
in Hungary too. As a result of the compromise between Hungary and the Habsburg king
the Hungarian legal system was re-established (with the exception of Transylvania where
the Austrian Civil Code remained in force). Drafts of a civil code were worked out and presented to
the parliament but none of them were approved prior to World War 2. A Commercial Code
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was worked out and approved by the Parliament and a great number of special acts relating to civil
law questions were adopted but the whole field of civil law remained judge-made law. Decisions of
principle of the Supreme Court were collected and published since early 19th century and had
binding force to all courts. The system changed only after World War 2 when as a result of the
takeover of the power by the Communist Party the political and economic system was built up on a
different basis and a Civil Code (containing a part of the content of the Commercial Code) was
adopted by the Parliament in 1959.%

8. Social and economic factors of the development can help to get a better understanding of
the legal development. An important element of the transformation of economic life was money.
Even in the 18th century the typical form of trade was exchange of goods. Paying money had a
role only when the difference of value of goods exchanged was considerable. Money was usually
not possessed by participants of exchange of goods. In addition, different kinds of money were
accepted in a given country. Paying by check became generally accepted in England only in the
18th century.”®

The role of work force has got great importance in the economy and for understanding legal
solutions. In the often quoted work Polanyi has stressed that studies on money, work force and
land cannot be limited to economics. Social relations are to be taken into consideration as well.
He emphasized that regulation by the state had important role in connection with relationships
concerning labour force, money and land. Self-regulation could not have decisive role.”” In
general, it has also been stated that England was the only great nation to embrace free trade
wholeheartedly. All other nations displayed tendencies toward free trade for some periods and
only to a greater or lesser degree. Free trade was in reality but an element of a comprehensive
system of economic policy. In different countries different policies can be found as a result of
different social conditions. Different economic structures and conditions changed even in the
same country at different times.*

Hicks has pointed out that principles of non-intervention did not cover law and state in the
classical economic theory. During the 19th century more and more exceptions were admitted to
the principle of non-intervention in other fields too and state intervention got importance for
maintaining stability or in the interest of economic growth.*!

9. As a result of the economic, social and political transformation in the 18th and 19th cen-
turies the role of the bourgeoisie has changed and its consequences were reflected by the legal
systems as well. Recognition of liberty of economic activity, abolition of privileges were examples
of the changes. State activity and civil society became more and more separated. Public law
concentrated on maintaining law and order, while the main field of interest of civil law was the
rules of the game of the functioning of economy and society. In several European countries
important political question and aim was unification of different parts of the given country,
creating a unified state. Codification of civil law served the interest of the unified state, too.
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10. At the end of the 18™ century and beginning of the 19th century England, France and
Holland were the richest countries but the Holland economy deteriorated in a short period. In
England the industry developed fast, the number of population living in cities increased; there
was a structural change in the pattern of economic activity, foreign trade had an important role
in the development.*

In England no civil code was worked out. Law developed not in the same way as it can be
observed on the European continent. Property law development was rather complicated. It was
based on elements inherited from previous centuries. For an outside observer it seems that
important development took place in the field of contracts.> It is not easy, however, to un-
derstand the development of the contract law either. It seems that the development was in close
connection with possibilities and forms of litigation. Legal historians consider the case of Slade v.
Morley as a decisive step. It took, however, a long time until the principle of assumpsit applied in
this case became generally accepted. The economic background of the acceptance of the prin-
ciple was credit and payment in money.** Later on the role of credit and of banks increased
considerably.>

An outside observer gets the impression that legal development was directed in England by
practical requirements. Common law seems to be less dependent on theoretical statements than
continental European laws and generalisation is less favoured than in ‘civil law’ countries. So it is
usual to speak of the law of contracts instead of the law of contract indicating the manifold use of
contract and not limiting the role of contracts to the sale of goods™ (e.g. the role of shipping,
charter parties is different from that of the civil law countries). Atiyah has characterised the 18th
and 19th century development saying Courts felt that they were merely working out implica-
tions of what the parties had themselves chosen to do and they were not imposing legal rules on
the parties.”’

11. As far as the content of the civil codes enacted in different European states is concerned
the influence of liberal theories can be observed and legal rules reflecting other tendencies were
enacted in separate acts of parliament.*®

The French Civil Code has been characterised as conserving to some extent elements of the
previous system but introducing revolutionary ideas, too. Different parts of the code reflect
different ideas and the evaluation of the different parts is unequivocal.” Family law rules were
patriarchal and anti-feminist, the ownership seemed to be absolute but state regulation was
important, the principle of freedom of contract prevailed but labour relations were subject to
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police regulation.”® Nevertheless, principles of market economy can be found in the law of
contracts. Therefore, the principle of private autonomy was supposed to prevail in the rules of the
Code. Recent analysis has, however, pointed out that this interpretation of the Code was due to the
theory prevailing in the second part of 19th century and was generally accepted (with limitation)
in the 20th century. The analysis of the history of codification has pointed out that although
liberty of contract was the basis of the rules on contracts it was limited by public order and
principles of good morals. It did not mean, however, principles of individualist morals. This
concept can be found in the first commentary of the code, too.*'

The basis of the law of ownership was the ideology of the French revolution. The Declaration
of the Rights of Man and of the Citizen of 1789 was the basis of the rules of the Civil Code
(property is an inviolable and sacred right).*> Carbonnier has, however, pointed out that the main
interest in regulating property concerned agricultural land. The proper protection of movables
(important for industry and trade) was lacking at the time of codification.*’

According to Portalis (one of the drafters of the Code) ownership was one of the basic
institutions of social institutions. This special position was not an obstacle, however, to the
limitation of its use by the state. The Code contained a unified regulation of ownership con-
cerning all kinds of objects but the original conception of codification was to work out a separate
code for agricultural lands (drafting a special code started already in 1801 but it stopped in 1815
without any success).**

When considering the development of the French civil law the French administrative law is
to be taken into consideration as well. In 1790 courts were forbidden to proceed in cases
concerning state administration (a reaction to abuse of judicial power by the king) and a
separate system of adjudication evolved. At the highest level, the Conseil d’Etat had the task to
work out drafts for legislation and to prepare decisions to be made by the first ‘consul’
(Napoléon) i.e. the head of state.*’ A system of administrative courts was created. As a result of
urbanisation, social and economic development administrative organs concluded contracts more
and more often. Administrative courts got competence to decide in disputes originated from
these ‘administrative contracts’. Public interest was taken into consideration in cases concerning
administrative contracts by the administrative courts applying principles which were different
from civil law contracts.*®

12. Germany was a latecomer in comparison with England and France. The unification of the
German states and civil code was achieved only in late 19th century. The theory of civil law
worked out during the century was the basis of the civil code. The code was the result of a
precise preparatory work. It has been nevertheless severely criticised saying that it was the
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product of a previous period of history and could not serve as a basis for the future.*” Problems
were evident from the very beginning as it was reflected by the act putting the Code into force
which contained nearly 100 articles enumerating topics of special legislation. During and after
World War I several Acts of Parliament were passed partly amending the Code partly as special
legislation independent from the Code.*®

In Germany the role of cartels got a great importance since the end of the 19th century.
The tendency of centralisation and the growing role of monopolies endangered liberty of
commerce. Under these conditions equal position of contracting partners was often illusory.*
As a result of the state intervention into the economy during and after the war the restrictions
on state intervention were abolished, the borderlines between private and public law dis-
appeared.”® The role of the state in the economy got more and more importance and it had
serious consequences after the Nazi political takeover. The transformation of the whole legal
system started.

13. Traditional central questions of the civil law were the individual person, family, property,
contract, inheritance for centuries. Economic activity realised in community was usually
neglected. In the 19th century, however, the role of activity pursued in (non-family) communities
was increasing considerably. Technical changes, industrialisation and urbanisation changed the
role and importance of units of economic activities.”" Until the 19th century usually the ruler (the
state) granted the privilege to pursue some kind of economic activity on some conditions. Later
on general rules specified conditions of economic activity.”> The change did not mean lessening
the impact of the state but the form of the role has changed.

It was in the second part of the 19th century that the economy developed particularly fast.
The greatest development of industry was realised in England, the USA and Germany. In 1870
two third of the industrial production of the world was realised in these countries.>® In France
and Germany an important role was played by banks (a special category of banks: development
banks evolved). State intervention was strong in countries where development of industry was
late in comparison with England and USA.>* Under the new conditions new problems were to
be faced such as strikes, trade unions, cartels, unfair competition, and growing importance of
financial problems. The state could not be neutral particularly in presence of economic crisis
situations and has found ways of intervention by means of banks even in England.”” The theory
of Keynes concerning unemployment, money and the role of the state got a decisive role.>
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The crisis and its consequence, the unemployment led to the increasing role of the state
everywhere. The trend was accompanied with the preparation to World War II.

During World War II rationing of the different materials, labour force, food and direct state
intervention prevailed in all countries. After the end of the war several years were needed for
reconstruction. A wave of nationalising different parts of the economy was present in many
countries changing market structure and several institutions of the civil law. A great part of the
houses were destroyed, consequently living conditions were regulated by the state for many
years even after the end of the war.

Changes of the role of the state, transformation of the economic and social system were
reflected by the legal literature. It seems, however, that mainly some American lawyers started
analysing legal institutions on basis of their social and economic background.”” Since that time a
new direction of research developed in economics analysing interdependency of economic
structure and legal institutions.”® In contrast to the macroeconomic approach the theory of
microeconomic analysis has got influence too.”

14. After World War II important changes took place in France in political life, in the
economy and in the legal field too. The Preamble of the French Constitution declared that all
objects and enterprises having public service character shall be in public ownership. Closely
connected with extension of public ownership state direction of market and planning was in
practice. The changes continued since that time, too, to a great extent in the field of public law.*’
In the field of civil law basic institutions of civil law have also been reconsidered on basis of
social transformations and of changing social values.®!

After World War II Germany had a special situation. The Nazi state was destroyed and for
some years two German states existed. In the Federal Republic of Germany a democratic state
was built with a new social and economic system. Theoretical bases of the system were to be
worked out. Neither the thesis of ‘point null’ starting point, nor the continuity could be
accepted.®® For several years theoretical discussion was going on concerning basic questions of
the legal system. Among other publications a German review of legal history contained a series
of important essays on fundamental questions of the new legal system. Professor Mestmacker
discussed ideas of re-establishing a civil society and its legal system of market economy and
constitutional order on basis of Franz Bohm’s theory.® The discussion was continued by the
public law historian Michael Stolleis on state intervention®® and several years later by the legal
historian Gerhard Dilcher emphasising the importance of long-range social and economic
changes in society and economy as basis of construction of the legal system (in another review of
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legal history).®> The reason of mentioning these publications is to show the broad range of
problems when building a new legal system and at the same time the role of the state in a
modern society and economy.

Research of legal history had other importance as well. After the national socialist period
when a new legal system was created the aim was to return to the European traditions and to
contribute to building a European identity in the process of integration.®® In Germany
research work in the field of legal history had a considerable scientific importance; on the
contrary in countries belonging to the Soviet political bloc a more practical aim prevailed after
the collapse of the communist bloc: returning to bases of the former system as far as it was
possible.

15. As it has been indicated above the role of the state has not only changed during the last
centuries but it increased considerably and the legal system as a whole has been transformed.
Consequently, rules of the civil law and its role in the legal system have changed. Separate topics
of the phenomenon were discussed more or less indirectly in connection with general problems
of crisis situations or in the framework of reconstruction of economy and state. There are signs,
however, that some general questions of the reflection by civil law and its institutions of the
changing role of the state have been observed to a greater extent on international forums too not
only in the legal research work of different countries. An example of the increased interest in the
general topic was a comparative Franco-British dialogue in the framework of colloquia held in
Oxford and Paris in 2000 and 2001.”

Another important example of the research interest of the topic of the relationship be-
tween civil law and state was the conference organised by the American Journal of
Comparative Law and Rabels Zeitschrift fiir auslandisches und internationales Privatrecht in
Hamburg in 2007. In a preparatory article for the conference Nils Jansen and Ralf Michaels
have got to the conclusion that there is no ‘naturally given’ relation between private law and
the state and modern questions of the relationship are resulting from specific historical
developments.®®

The discussion was going on at international level. Basedow has pointed out the importance
of non-state private law rule-making in different fields mainly in international business re-
lations.®® Tt has also been stated that the understanding of the connection between law and
economy has an important role the background of different standpoints concerning economic
theories.”” It is also to be taken into consideration that civil law covers a vast field of social
relations and different parts of civil law are based on different values, social interests.”! As it can
be understood from the few elements of the discussion mentioned above several starting points
and several elements of the topic civil law and the role of the state should be taken into

%Dilcher (1999) 389-407.
%®Jansen (2005) 204.

7 Auby and Friedland (2006) 3-5.
%8Jansen and Michaels (2007) 397.
%Basedow (2008) 718-21.
7%Snyder (2008) 724-25.

"IDagan (2008) 810-11, 832-33.



Hungarian Journal of Legal Studies 61 (2020) 4, 343-355 353

consideration. An additional element of the discussion is to be mentioned too: it is the vast field
to be covered by civil law. Civil law should encompass not only economic (market) relations but
many other social relations as well, such as health, education, art, media, etc.; legal doctrine
should adapt to the great transformation of the twentieth century.””

Questions of civil law and state have got particular importance in countries where a system
of planned economy was created in accordance with the Marxist theory. In these countries
central political direction prevailed and civil law was mixed with public law elements. After the
collapse of the system a new state, a new economic and legal system was to be created.”
Fundamental questions of civil law and the role of the state have theoretical and great practical
importance.
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