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1. Introduction

powers in many parts of the world, which had been largely a theoretical or academic matter 

1 
-

order of state organization and functioning is not well suited to the successful prevention 

to control the overload on healthcare systems while preserving the viability of economy,2 jus-

https://www.reuters.com/article/us-health-coronavirus-macron-restriction/we-are-at-war-
https://

www.whitehouse.gov/briefings-statements/remarks-president-trump-vice-president-pence-members-
http://abouthungary.

that-hungary-continues-to-function

lesser of two evils.
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peacetime.3 In 2020, the idea of emergency powers that had been the subject of theoretical 

interest of the common good.

treatment of the state of emergency is the study and presentation of the general theoretical 
issues surrounding the emergency powers. It must present and discuss the place of emer-

-

-

-

2. 

-
tioning of the state and the customary decision-making order in response to a disruptive 

democracies.

 3 For a comparative study of the special legal regimes introduced in some European countries in response to the 
coronavirus pandemic, see Ungvári and Hojnyák, 2020.
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in the hands of one or a few individuals because oligarchies can make decisions faster than 
democracies.

-

-
pointed during an emergency by the current consul with the consent of the Senate, endowed 

-

 was restored.
dictatorship is the prototype for most modern models of accommodation.7

the limitations of state action by law were relative or based on absolute sovereignty, the need 

meaning through the principle of the separation of powers, the principle of the State subject 
to the rule of law, the recognition of fundamental rights, and the enforcement of the hierarchy 
of legal sources.8

-
-

9

In line with this, modern-day state theories on civic transformation can be divided 
-

 9 Locke, 1999



22

EMERGENCY POWERS IN CENTRAL AND EASTERN EUROPE

10

as the point where the opposition between the norm and its realization reaches its greatest 
intensity.11

12

-
tation, the depositary of sovereignty is a power of political origin, neither bound by law nor 
derived from it.13

 His 

sovereign permission to set aside constitutional rules to act directly to cope with the threat.

post judicial review.
the rule of law.17

are not separate because in the state legal order, hierarchical legal norms necessarily derive 

18

 10 -
-

 11
 12 Koja, 2003, p. 797.
 13 Schmitt, 1992

 Dicey, 1902.
 17
 18 Kelsen, 2001
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the State is based on natural law.19

20 Nevertheless, he could accept the use 
of ordinance-making instead of legislation, subject to the following conditions:

opportunity.21

 amendment of the constitution.22

In practice, beyond the debates on state theory, the constitutions resulting from civic 

than normal to protect the common good and the public interest is linked to the adoption of 
-

-
23

 19 Hoerni, 1917
 20 Duguit, 1923
 21 Saint-Bonnet, 2001
 22 Saint-Bonnet, 2001
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a threat endangering people, the State, and the constitutional order if the traditional order 
-

review, to serve as a kind of constitutional guarantee in governance.27 It is both a broader 
mandate for governance and a constitutional guarantee.28

nevertheless considered part of the legal order in many countries under customary consti-
tutional law.29

3. 

-
 is a 

advance:

also Chowdhury, 1989

 27 Friedrich Koja wrote that a state of emergency is a constitutional state and not a state of unconstitutionality 

 28

 29
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constantly evolving over time. Many phenomena previously considered serious threats are no 
longer or as much of a threat because of advances in science and technology.31 Most constitu-

32

and crisis management.

special situations justify the declaration of a state of emergency and who can make this deter-
mination. Under most constitutional schemes, the authority to invoke an emergency regime 

a given jurisdiction.33

threat of erroneous empowerment of the state and the threat of erroneous disempowerment 
of the state.

-
oretical conceptions. One popular conception takes as its starting point the dichotomy of 
freedom and security, whereby a state of emergency is a situation where state security is 

or internal threat.

 30
 31

 32
 33

 Csink, 2017, pp. 8–9.
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against possible abuses of these weakened obligations.37

point for the view that emergency powers were essentially established as a legal regulatory 
framework to ensure the functioning of the State in emergency situations, the maintenance 
of its sovereignty and constitutional order, and the security of life and property of citizens.38 

39 -

dynamic process of crisis management determined by decisions under public law when the 

-
poral limitations  and its protective character, which seeks to restore the traditional func-

 
-

to protect the state or society and maintain public order.

 37
 38
 39 Pál Kádár wrote that the essence of the special legal order is that, compared to normal peacetime operations, 

some state bodies or persons are given additional powers, and the rights of other persons or bodies are re-

 Keszely, 2017

329–330.

 Farkas, 2020a, pp. 329–330.



27

 for dealing 
with the threat or crisis with special powers and a state of emergency.

4. 

for protecting liberties can be cumbersome, which makes them ill-suited to the rapid de-

the regular operations of the legal system from what takes place in emergency circum-

systems—one that operates in normal circumstances to protect rights and liberties and one 
suited to dealing with rapidly evolving emergency circumstances. -

legislative processes and partially unblocking the strict enforcement of the hierarchy of legal 
sources. On the other hand, it leads to the restriction of the very fundamental rights that the 
State is sworn to uphold.

introducing a state of emergency, the latter can at most be an inevitable corollary. In other 

-

 

 For details on the relationship between the crisis and the special legal regime period, see Keszely, 2017.
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as legitimate protection of the rule of law or constitutionalism, referring to its  
character.

purpose limitation or constitutional review, remain valid during this period.

declaring a state of emergency must not be to restrict fundamental rights but to mobilize a 

protection where the threat precipitating the state of emergency threatens the Constitution 

continued protection and strengthening of the most valuable rights. It gives priority to the 
-

idemic, it imposes restrictions on the right of assembly, freedom of religion, or freedom of 
movement to protect human life and health by slowing or preventing the rapid spread of a 

must be aimed at averting the threat and restoring the traditional constitutional order as 
-

nized therein. In other words, the transitional nature of a state of emergency is intended to 

protective role in constitutional systems. By averting threats to statehood, constitutional 

-

 See Farkas, 2020a, p. 338.
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5. Conclusion

-

it is worth recalling the words of Ferenc Deák, who once said that a state of siege is a sad ne-

siege is when there is no law to regulate it and when, instead of the law of siege, arbitrariness 
appears.
back to the Classical period past and are universal in contemporary constitutional cultures, 
represent a constitutional achievement of guaranteed importance for preserving national 
constitutional values.
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