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1. 

1.1. 

1 does 
not dedicate a separate chapter to the issue of the special legal order, but certain sections of 

solutions will also be presented later, outlining the related constitutional court practice.
In the constitution2 -

tional measures, and it regulates mobilization and the state of war as a response to an armed 

emergency government ordinance,3 and the rules for mobilization and the state of war are 

-
tempts to amend the constitution in 2011 and 2013, the possibility and necessity of adopting a new constitution 

,

-

 

P., 
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laid down by law.  adopted under it therefore 
distinguish between:

 — states of siege and states of emergency as the highest types of emergency for which 

 —
 — a state of alert that presupposes a lower level of emergency.

-
itary, economic, social, or other nature, which, in certain territorial–administrative units 
or throughout the country, address a threat to sovereignty, independence and territorial in-
tegrity of the state, and which may end in mobilization.

7 
economic, and public order, which is taken in certain territorial administrative units, or 
throughout the country, in the following cases:

 — in the event of a serious, current, or imminent threat to national security or consti-

 — in the event of unavoidable or occurring disasters which make it necessary to prevent, 

-
8

alert 
and intensity, which is temporary and proportionate to the current or future severity of the 
situation, and which is necessary for protecting life, health, the environment, and important 
material, and it can also be ordered at the local, county, or national level under the authority of 

9

-
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the country or in certain administrative units.10

11

the measures.12 13 if the parliament does not hold a session, the 
-

duction of the state of siege or state of emergency and will function for the entire duration of the 
announced special legal order. Even in times of a state of siege or state of emergency, parliament 

of the head of state  and its implementation and plays a key role in maintaining proportion-
ality between the measures and the reasons for them. Parliament approves the decree in a joint 
sitting. If the state of siege or state of emergency is not approved by the parliament, the president 

of emergency ceases before the end of it, the special legal order can be revoked by decree and 

-
gations under international law.

the measures taken, and the possibilities of avoiding similar situations in the future.

due to its size and intensity, endangers the life and health of the population, the environment, 
-

sources and integrated management of the assets involved.

 10

 11
the measures to be taken immediately, the designation of fundamental rights and obligations that are re-
stricted, the designation of the military and civilian authorities that implement the decree and their powers 
and other necessary provisions.

 12
 13
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In the event of mobilization  or a state of war , par-
liament shall continue to function for the duration of those special legal orders or, in the 
absence of a session, 17 shall be deemed to have been con-

law in the event of war or disaster.18

-
gency, nor during a period of war.19

Defense, which,20

of Voluntary Military Service in connection with military service also contains special rules 
regarding the special legal order.21

Council,22 -
23 which holds that the moral 

duty of citizens is to contribute to the realization of national security,  i.e., to the mainte-

among many others, by acts against state sovereignty, the provocation of war or civil war, 
an armed act aimed at weakening the state and acts of terrorism.
measures necessary from the point of view of national security is the task  of the Supreme 
Defense Council . In addition, important legislation for 

of a particular ministry.

 17
 18
 19
 20
 21

Service
 22
 23

 It is also important to highlight the national security system in view of the fact, that Péter Tálas rightly states 
-



In preparation for special legal order the role of non-defense ministries can be stated 
in peacetime that according to the constitution the government,27 as the custodian of the 

and general administration.28 Furthermore, as set out in the Law on the Organization and 
Functioning of the Government and Ministries, it ensures the balanced functioning of 
the economy and society, and the promotion of national interests.29 Under the governance 

public order and national security rules.30

deputies, and 18 ministers.31

Mobilization involves the elaboration and preparation in peacetime of measures in various 

application in the event of a serious threat to the sovereignty, integrity, and democratic prin-
ciples of the state.32

33 Mobilization can be partial or complete, depending on 
 During both mobilization 

and state of war, fundamental rights can only be restricted in accordance with the consti-
tution.  Mobilization and the order of a state of war are carried out in accordance with the 

approved or refused by parliament.
which includes the related infrastructure and resources in addition, is the responsibility of 
the parliament, the president, the Supreme Defense Council, the government, and other au-

an autonomous administrative authority, unanimously organizes and coordinates activities 
related to national defense and participation in initiatives related to national security, main-
taining international security, collective defense within military alliances, and maintaining 

 27 https://gov.ro/ro/guvernul/cabinetul-de-ministri

 28
 29
 30
 31
 32
 33
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or restoring peace.37 Pursuant to the Law on the Supreme Defense Council, the Supreme 

-
lization of the armed forces and state of war in connection with its promulgation.38

-
preme Defense Council.39

days of the decision being taken. In the event of an armed attack on the country, the president 

without delay. If parliament does not hold a sitting, it shall be deemed convened by law within 

1.2. 

-
-

agement of the national mobilization system,  which includes the management of resources 
and infrastructure.

to the Ministry of National Defense, the Ministry of the Interior has more serious respon-

as the development of civilian crisis prevention and management training through its spe-
cialized administrative bodies.

 37
 38

 39

https://tinyurl.hu/SsjG/

https://www.mai.gov.ro/despre-noi/atributiile-
ministerului-afacerilor-interne/
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and operation of the Ministry of the Interior states, that it is responsible for ensuring civil 
protection and crisis management, as well as the border protection system,  the literature 
notes that county bodies have also a decisive role in crisis management.  It also develops 

peacetime, emergency situation and war, and ensures inter-ministerial coordination on the 
state border.
responsible for coordinating the measures taken during a state of emergency in the event of a 
threat to the constitutional order.  During a state of emergency, the Minister of the Interior, 

,  depending on whether the state of emergency covers the entire territory 
of the country or only certain administrative units. -
gencies under the authority of the Ministry of 
the Interior is responsible for taking measures to prevent and deal with various emergencies. 
In the course of its operation, it monitors and assesses the causes of emergencies, informs the 
population, provides them with preventive education, and provides evacuation measures in 
the event of danger to persons and certain goods.

 is mainly to prevent special legal orders by con-
tributing to international initiatives to develop peaceful relations and cooperation between 
states and promoting
on the organization and operation of the Ministry of Justice  provides for a Ministerial Com-
mittee for Emergencies  among the permanent working organizations at ministerial level, 
which, as a delegated body at ministerial level, plays a role in supporting crisis prevention 
and crisis management. In the course of its activities, it develops crisis management regu-
lations, assesses crisis situations, envisages appropriate measures, supervises the use of the 

-
agement Committee through the Emergency Directorate-General.
Enterprise, and Tourism, in accordance with the decision on its operation and organization, 

-

 Cf.: Meltzer, Stefanescu and Ozunu, 2018, p. 2.

 Decree on the organization and operation of the Ministry of Justice
 Ministerial Committee for Emergency Situations 
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proposal to the Supreme Defense Council, participates in the work of inter-ministerial com-
mittees on issues related to national security, emergency management, civil protection, and 
critical infrastructure protection. -
sible for emergency management.

level and ensures the functioning of the operational center in the event of an emergency.
minister of health takes the necessary measures to prevent and deal with emergencies caused 
by epidemics and infectious diseases.

Depending on the evolution of the emergency, the president may, with the consent of 

-
cree.
the violation of the provisions of which entails civil or criminal liability.
of those entitled to issue a military ordinance, both in a state of siege and a state of emer-

of the country. In the event of a state of siege imposed on the entire territory of the country, 
-

ritorial units, are entitled to issue a military ordinance. In a state of emergency, the minister 

 However, 

and freedoms may be restricted only as necessary, in proportion to the situation on which the 
special legal order is based, with the consent of the minister of justice.

-
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authorization.
In times of war, decisions are taken by the Supreme Defense Council, with an obligation 

and government bodies, as well as other administrative authorities, and also coordinates 
co-operation.

2. Issues related to restriction of fundamental rights

-

-
 It further provides that this restriction may be im-

freedom.

clause is the following:

-

ordinance will enter into force upon its publication, but must be approved by parliament 

 
which introduced the provision that emergency government ordinances may not be adopted 
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-

-
-

tutional amendment were also recognized as a means of restricting a fundamental right or 
freedom.

 —

 — on the other hand, government ordinances restricting a fundamental right or 
freedom adopted before the constitutional amendment may contain a restriction of a 
fundamental right or freedom in a constitutional manner.

-
lished, because, although they restrict access to information, the restrictions are enforced by 
law for the sake of national security, within the framework of the constitution.  Incidentally, 
according to the interpretation of the Constitutional Court, the concept of national security 

state is a matter of national security.
-

 —

 —
 —
 —
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 fundamental rights and freedoms 

-
mental rights or freedoms.70

that this system of restriction applies only to fundamental rights and freedoms and not to 

71 the activities of the insolvent 
72 someone receives an additional absence fee before his/her leave, because in this case 

it is a subjective right established by a separate law and not a fundamental right,73 whereas the 
right to pay is a fundamental right, suspension or postponement of payments.

-

reference to the possibility of restriction in many fundamental rights. In addition, the con-
-

-
ercise of a fundamental right or freedom, -
tions established by the general restriction clause, as the clause is a general rule over which 
the provisions on individual fundamental rights or freedoms, including the possibility of re-
strictions, take precedence. Obviously, there must be consistency between the constitutional 
rules governing each fundamental right or freedom and the statutory detailed legislation 

governed by common rules, which prohibit:
 —

 —

 70 Ibid
 71
 72 DCC 2001/223.
 73

the right of a person who has been harmed by the authority in his legitimate interest to go to court may be 
-
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 — -

 — restriction of free access to justice.

It is clear from the norm that these fundamental rights cannot be restricted during a 
state of siege or a state of emergency, in these times, it is therefore possible to restrict certain 

conditions laid down in the constitution.  It is important to note here that the original 
wording of the legislation generally allowed for a restriction of a fundamental right, without 
setting any conditions, in complete disregard of the cited article of the constitution.77 -

state of siege government ordinance, the transparency of administrative decision-making 
-

tions, this amendment under the Constitutional Court was found unconstitutional, so the 
state of siege government ordinance was not amended.78 In times of state of siege or state 
of emergency, the rules on transparency of administrative decision-making and social con-

such states.79

During a state of siege80 the following measures, which may also be used to restrict fun-
damental rights, may be taken:

 —

 77
rights and freedoms provided for in the constitution may be restricted with the consent of the Minister of 

 78
 79
 80 -

-

information relating to a state of siege or a state of emergency, other than natural disasters, may be dis-

-
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 — increasing the production activities of companies involved in the production of mil-

 —
 —
 — In a state of emergency the following measures, which may also constitute a re-

striction on fundamental rights, may be taken:
 —
 —
 —

In times of state of emergency, public authorities, public institutions, businesses, and the 
general public are obliged to apply the relevant legislation and to comply with the measures 
ordered.

81 on the emergency situation and the state of alert do not contain provi-
sions restricting fundamental rights and freedoms, but the regulation stipulates that special 
legal situations may be handled only with respect for fundamental rights and freedoms. Con-

-

of the 
system is responsible for preventing epidemics, ordering epidemiological states of alert, and 

82

legal provision that is worth mentioning: public authorities may also approve the use of 
unauthorized drugs during an epidemic. 83

From a constitutional point of view, it is interesting how the above provisions work in 

 81
88 of 2001 on the Establishment, Organization, and Operation of Community Public Services for Disaster 
Management

 82

be determined by law, the forms, procedures, and restriction of fundamental rights cannot be regulated by 
ministerial decree.

 83
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rights may take place in accordance with the constitution,

-
utory decree and includes the possibility of restricting certain fundamental rights.

according to these legal provisions.87

88 lists in detail the 
fundamental rights to be restricted: the right to free movement, the right to private life, the 
inviolability of residence, the right to education, the freedom of assembly, the right to private 
property, the right to strike and economic freedom are restricted by the decree, but these also 

a measure of government.89 -
stitutions to suspend their activities for the duration of the state of emergency.90

no doubt that the parliamentary Decision No. 3 of 2020 approving the presidential decree is 

the restrictions on fundamental rights introduced by the decree under the constitution,91 es-
pecially with regard to fundamental rights and freedoms where the possibility of restriction 

-
sional opinion, according to which the head of state may discretionarily restrict fundamental 

but with anti-regime potential, communist secret services joined the local mining leaders. Mainly because 
of this, they were called to Bucharest to disband the opposition movement. Two mining missions also took 
place in January and February 1999, when miners made social demands and protested the conviction of Miron 

-

 87
Constitution prohibited the restriction of a fundamental right or freedom by a government ordinance, but 
previous restrictions, such as those adopted in 1999, remained in force.

 88 Cf. Ceslea, 2020
 89 Venice Commission, 2020, p. 13.
 90
 91



92 i.e., according to this opinion, 

and the consistent application of the constitutional criteria do not lead to this result of inter-
pretation.93 Moreover, the lowest level of restriction on fundamental rights and freedoms is 

presidential Decree.

and the practical application of the rules based on the rule of law are not without problems, 
mainly because the regulation contained in the Siege Government Ordinance is inaccurate 

-

It is also a matter of concern, as it includes restrictions on fundamental rights and 

been amended by an emergency government ordinance, certain provisions of this decree  

leave infringes the fundamental and constitutional  right to social security at work.97

 92
 93

-

 97
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emergency, its legal basis under the constitution98 should still be provided by law and not by 

practice on the state of siege and the state of emergency, up to the date of closing the manu-

banning religious events under Military Ordinance No. 1.

3. 

In addition to the constitutional issues already discussed above, mention should be 
made of the emergency situation , 

goods and cultural values, and thus urgent measures must be taken to restore normal condi-

up at all three levels to share information, consult in a feedback loop, assist decision-making 
in its preparation, and cooperate with other bodies.

-
tional level,99

committee operates under the direct authority of the minister of the interior.100

101

 98
 99 See the website of the European Commission: https://civil-protection-humanitarian-aid.ec.europa.eu/what/

 100

body.
 101
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provides for emergency planning in the event of a crisis or war. It is worth mentioning that 
-

charge of the Ministry of Health shall take the necessary measures to prevent and deal with 
emergencies caused by epidemics and infectious diseases.102 No general ministerial decree 

out a decree by the minister of health103

testing, and was amended in 2020. Compared to the previous rules, the ministerial decrees 
do not introduce new restrictions on fundamental rights, they only detail the content of the 
restrictions from a medical point of view.

-
 i.e., instead of general rules, the legislator created rules 

-

of gradation for the implementation of restrictions, and declares that the purpose of restric-

temporary and proportionate to the current or future severity of the situation and which is 
necessary for protecting life, health, the environment, important materials, and it can also 
be ordered at the local, county, or national level under the authority of the government for up 

-
tlements or areas, restriction of transport services, temporary closure of border crossings, 

-
ments, suspension of shopping centers, mandatory mask-wearing, mandatory epidemio-

online education can be introduced.

 102
 103

public health emergency caused by a COVID-19 infection and laying down measures to prevent and limit the 
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4. 

COVID-19 has caused a shock in all Member States of the European Union, including 

-

-
pacts caused by the pandemic, in 2020, the government adopted an emergency government 

107

public health sector and, secondly, to remedy the negative impacts caused by the restriction of 

the amended emergency government ordinance108 enabled the government to support en-

-

of mitigations begins on June 1. 
 107
 108 No. 110/2017 Emergency Government Ordinance on the support program of SMEs
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-

to reschedule their budget obligations according to emergency government ordinance,109 
the March 31, 2020, deadline was set out in another emergency government ordinance110 in 

111

deadline until January 31, 2022.

government ordinance112

by another emergency government decree.113 It can be observed that the government did not 

payments.
Under the additional economic support measures of an emergency government decree,  

SMEs that had to suspend all or part of their activities due to the state of emergency could 
-

istry of the economy, energy, and the environment, and the postponement of the deadline 

-
-

the actions of the authorities.
Parliament passed a law

set up child custody during the period of temporary closure of educational institutions. By 

 109
 110 No. 29/2020 Emergency Government Ordinance
 111 No. 19/2021 Emergency Government Ordinance
 112 No. 29/2020 Emergency Government Ordinance
 113 No. 181/2020 Emergency Government Ordinance

 No. 29/2020 Emergency Government Ordinance
 Law no. 19/2020 on the granting of free days to parents to supervise children, in the case of temporary closure 
of educational units
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telework, and if the child is under the age of 12, and the age limit for people with disabilities is 

Under the regulation,  which entered into force on March 31, 2020, the wages of workers 

last amendment to the emergency government ordinance of December 2020, the state will 

government ordinance117

second and third trimesters.118

119

compared to the same month of 2019 during the state of emergency to introduce a reduction 

From January 1, 2017, the legal regulation120

 Emergency Government Ordinance no. 30/2020 for amending and completing normative acts, as well as for 

 117
acts

 118

 119 Emergency Government Ordinance no. 132/2020 on support measures for employees and employers in the 

stimulate the increase in employment
 120



121 -

122 

of 2021.
Measures taken to address the negative economic situation caused by the epidemic had 

-

initiative of the employer for the temporary suspension of an individual employment con-

-

infected with COVID-19.
123 and the 

taken to combat the severe economic downturn, the COVID-19 pandemic and its economic 
-

-

 121
and the pronation of some deadlines

 122
-

 123 -

https://sgg.gov.
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of the COVID-19 pandemic on the health system and the economy, the measures taken by the 

was set for June 30, 2020.

budgets were inevitable. Municipal revenues are supplemented by amounts redistributed 

provisions of the law.

local governments. In 2020, the government amended the sum of the amounts redistributed 

is to ensure and maintain price stability, which is the best contribution of monetary policy to 
sustainable economic growth.127 -

-

-

 127



reason of the further reduction is that it contributes to stimulating the economy.

-
128

5. 

emergency government ordinance.129

-

of emergency in certain territorial–administrative units by presidential decree.
-

troduced—as a special regulation—the concept of  by law.

–

–

–

 128 See the website of the central bank: 

 129
 130 Cf.: Kelemen, 2020, pp. 211–213. 
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.
It has already been mentioned above that the law on healthcare reform does not reg-

-
stitution of the state of emergency to be appropriate for dealing with health emergencies.131 

the ordering of epidemiological alerts and the control of epidemics, but the law refers to 
measures for emergencies caused by epidemics within the scope of a ministerial decree.132 

use of unauthorized drugs during an epidemic.133

From a constitutional point of view, it is interesting how the above provisions work in 
-

hasty measures of the government, which were not integrated into the legal order. -

on fundamental rights and can therefore only be prescribed by law and not by a government 

 131
 132
 133
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