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1. 

1.1. 

pandemic – the focus of attention of the public and politicians at the national and EU levels 
1 

where the EU has no competence at all to make legally binding decisions or to enforce them 

to the balance of national budgets and the economy.2

proposed several action plans and issued recommendations on how to maintain the proper 

 

-
-
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functioning of the Single Market and secure the prevalence of the basic freedoms, including 

maintaining the functioning of the single market, suited to tackling the problems caused 

measures brought by the member states to handle the pandemic, including the special legal 

-
erated some already slow but ongoing processes, such as the adoption of digital technologies 

1.2. 

Based on the Founding Treaties of the European Union,3 the adoption of constitutional and 

 However, the 
 even though EU law is silent 

on the matter. It contains no provisions on whether regulation could be contained by consti-
 Second, while enforcing the legal 

acts of the European Union enacted within the framework on the war on terror, which might 
-

1.3. 

-
7 contained no references to human 

-

beyond interpretation regarding the fact that the country lacks any written constitution.
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or basic rights.8

9 10 was the 

11 Based on the provisions of the Founding Treaties, the funda-
12 

constitute general principles of EU law based on constitutional traditions common to the 
member states.13

-

were against empowering the Charter with legal binding force were not few in number,  
 

Ultimately, it was the Treaty of Lisbon17

 18

agencies of the Union with due regard for the principle of subsidiarity and to the 
Member States only when they are implementing Union law.

-

than human rights.
 9 For details, see Kiss, 2010
 10 Maastricht Treaty 
 11
 12
 13

 Defeis, 2012, p. 1211. 

 case.
 17
 18 Marinkás, 2013, p. 103.
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of the Union or establish any new power or task for the Union, or modify powers and 

-
anteed by the Charter may only be invoked during a period of SLO, if the member state prom-

In relation to the COVID-19 pandemic, curtailing two basics rights—namely the right to 
-

cited heated social, political, and legal debates. In case of the preceding, the proportionality 

assemblies was at stake.

aspect that must be considered in situations involving curtailing basic rights.19

-
sideration since it clearly related to the principle of proportionality. Only three member states 

states.
-
-

, in accordance with its permanent case law,20

202021 stating that considerations based on public health could not outweigh the right to as-
22 rendered a similar 

decision. It held that the statutory ban on any assembly held by more than ten people was 
unconstitutional.23

 19 Civil Liberties Union for Europe and Greenpeace European Unit: Locking Down Critical Voices: How Govern-

 20 Kommers, 2007.
 21 
 22 .
 23 

 



that reasons that serve as a basis for special measures had to be reviewed weekly for necessity 
and proportionality
of the restrictions on the right to assembly in July 2020 was clearly an issue. Shops had been 
allowed to reopen in May and bars and restaurants in June, as soon as the number of con-

-

-
islation were the Irish and the Dutch regulations, which seemed to give discretionary power 
to the police, allowing them to ban any assembly they thought might violate the pandemic 

Black Lives Matter movement, even though the assemblies technically violated the then-valid 
rules on assembly. However, the police forces usually broke up such crowds by force, which 

police27 were also accused of disproportionate use of force.28

includes the duty to respect the diversity of mass media and the freedom that makes this 

-

29 -
-

30

predilection for rumormongering, the rapid spread of misinformation was promoted by two 

 

 27 
 28
 29

https://ec.europa.eu/commission/presscorner/detail/en/

 30 https://www.euro.

infodemic
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factors.31

-
lation. Two, even scientists familiar with similar health threats could not predict with much 

from misinformation in the early months of the pandemic. Governments had to accept that 

However, the restrictions imposed by some member states proved unnecessary or dis-

a joint communication based on the 2018 32 entitled 
33

-

-
formation on health, which are not necessarily unlawful.
is mostly rooted in ignorance and confusion caused by the sheer volume of information 

-

spread of misinformation.
Conspiracy theories and hate speech are another problem.  Both can jeopardize human 

health, shatter the coherence of societies, and lead to violence and social turmoil. Similarly, 

as bait are also harmful and need state intervention. Finally, misinformation campaigns, 

 31

 32
 33

could be indicted. 
 From its beginning, the pandemic incited as rise in hostility and violence toward persons perceived to be 
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also cause serious harm. Such campaigns aim to further disrupt and polarize the societies of 
EU member states and aggrandize the government driving the misinformation campaign.

To summarize, the European Commission emphasized the need to distinguish between 
legal, but harmful and unlawful content. It is also necessary to determine intent—that is, 
whether the content was meant to deceive and cause damage to the public or gain economic 

potentially harmful, had no malicious intentions, but shared misinformation with family, 
friends, or online contacts, that disinformation sharing probably falls outside the scope of 
criminal behaviour. In contrast, when someone knowingly shares false or potentially harmful 
misinformation that might constitute a criminal act.

In some member states, such acts were already labelled criminal acts before the 
37

-

38 

39

report revealed that other member states had also failed to strike a fair balance between 
-

rights, as the most egregiously disproportionate. Based on the report, several govern-

-
gines to tackle misinformation.

 37
2020. 

 38
 39
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1.4. 

the member states with respect to the rule of law.
From the early spring of 2020, all the EU member states introduced some kind of stat-

utory measures to handle the threat caused by the COVID-19 pandemic, from moderate 
SLOs to states of emergency to large-scale lockdowns.

necessity of introducing an SLO became the subject of political debates in several member 
states.
about the rule of law situation, which the author intentionally strives to avoid. In March, 
the European Commission stated its desire to scrutinize the Hungarian SLO rules. One 

Transparency, declared that the Hungarian SLO rules introduced in spring 2020 did not 
infringe on EU law.  In the country-related working documents  attached to the 2020 

 took 
the view -

of the citizens or fundamental institutions of the State, they had to be adopted through 
a law as a formal act of Parliament and not through government emergency ordinances 

-

 

 
 -

Union.
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of GEOs and other legal instruments against the rule of law: it repealed several instru-
ments.

framework of general rules.
Most member states revised their assessment of the need for SLOs in June 2020, and 

most repealed theirs in the same month. However, several member states maintained an ele-
-

duced a state of epidemiological preparedness  on the 18 June 2020.

highest judicial level because of the provisions related to the mandatory hospitalization of 
people displaying COVID-19 symptoms.

did not trigger as much criticism as in the springtime.

 In essence, the domestic court asked whether the 

of fair trial, considering that the legislative decrees resulted in the shutdown of the judicial 
-

tioned whether the legislative decrees constituted an infringement of the right to human 

non-discrimination, the right to fair and just working conditions, and the right to freedom of 

Situation in the European Union.
 

 C-220/20, 
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movement and residence as guaranteed by the Charter. In its decision of 10 December 2020,  
 

-

2. 

member states in the lurch  
support. -

Setting aside the intense emotions, we can see that the provisions of the Founding 
-

competence to the EU to carry out actions to support, coordinate, or supplement the member 

 C-220/20,  case, the Order of the CJ of 10 December 2020
 Somssich, 2018

-
-

 Scazzieri, 2020
 Tidey, 2020
 Decision No 1082/2013/EU of the European Parliament and of the Council of 22 October 2013 on serious cross-
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clearly states that “Union action shall respect the responsibilities of the member states for the 

the member states and elaborated on the compatibility of national strategies for preventing 
threats to human health.

states, and the EU lacks both the competence and the resources to organize health services 

COVID-19 pandemic.  However, these competences are found outside the provision on pro-
moting human health.

-

or administrative action in member states which have as their object the establishment and 

spread on food packaging, it would be obliged to revise its rules on food packaging. Fur-

 and 

https://ec.europa.eu/health/

 Purnhagen, 2020
 Purnhagen, 2020, p. 303.
 Purnhagen, 2020, p. 303.
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,  argued that the EU owned competences to coor-

proved right.
Since Decision 2019/98/EC  was adopted, the EU has coordinated pandemic surveil-

70

-

properly trained personnel based on demand and supply.71 -
72 provided detailed rules on the cross-border reallocation of medical 

of certain legal acts of the EU73

rules

 adopted based on the two TFEU articles.

, Judgment of 11 July 2002.

network for the epidemiological surveillance and control of communicable diseases in the Community

 70

 71 See the webpage of the German Foreign Ministry for information on how the German hospitals provided 

https://www.auswaertiges-amt.de/en/aussenpolitik/

 72

 73 -
-
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through the structural funds, even though the EU budget is small compared to the GDP of 
the EU 27.77

-
tober 2020.

-
posal from the Commission, may decide, in a spirit of solidarity between member states, 

prohibition of state aids, and it has not been afraid to use it during the COVID-19 pandemic.

2.1. 

78 it is worth starting 
res

-
cordance with the preceding points, the EU lacks the competence to bring any legally binding 
measure to pandemic prevention. However, as the European Commission reiterated in its 

79

free movement of goods—apply. Furthermore, the European Commission took the view that 

nature of the supply chains and the possibility that the goods might not reach the destinations 

 77
 78

https://www.portfolio.hu/

 79 European Commission, Coordinated economic response to the COVID-19 Outbreak
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Commission would treat them accordingly.80

81

82

shut down, the demand for road freight transport was drastically reduced. Second, there 
were supply shortages since some drivers simply went home, fearing that border closures 
would strand them in a foreign country without any income. However, the demand and 

of the economy where there was demand. However, only entrepreneurs with a greater 

83

serious: based on estimations published in June 2020,
restore this sector.

border management measures to protect health and ensure the availability of goods and es-
 the European Commission adopted its communication on green lanes.

 80
 81
 82

states virus was enough to verify the basic concept. 
 83 -

https://www.ti-insight.com/briefs/the-state-of-europes-road-

 European Commission, Covid-19 Guidelines for border management measures to protect health and ensure 



of the type of goods they carried.87

On the 28 October 2020 the European Commission issued another communication to 
further develop the green lanes during the second wave of the coronavirus.88

the previously set objectives were still valid and urged the Member States to introduce and 

89 the Commission reit-

2.2. 

90 91

-

travel and border closures.

 87
at the borders, this goal may be interpreted as ambitious. 

 88 European Commission, Upgrading the Transport Green Lanes to Keep the Economy Going During the 

 89

 90
 91



EMERGENCY POWERS IN CENTRAL AND EASTERN EUROPE

92 allowed Member States to “re-
93

border controls might result in unnecessary congestion on the borders that would cause 
the virus to spread more rapidly.  It might also increase the economic harm.  Should the 
Member States choose to reinstall border control, cross-border commuters working in the 
essential sectors should be able to cross the borders.  Furthermore, the member states 
should pay attention to the rules stated in -

97—namely, that national measures that 

necessary to attain the goal.98

On 13 May 2020, when the pandemic situation seemed to be improving, the European 
Commission issued its guidelines99

contained detailed instructions on preventive health measures that had to be implemented 

100 

uncoordinated border closures101

that had to be solved at the EU level.

 92

 93
both the other Member States and the European Commission.

 97 , Judgment of 30 No-

 98 For more information on the Gebhard, see European Commission, “Guide to the Case Law of the European 

attachments/1/translations/en/renditions/native
 99

 100 https://reopen.europa.eu/hu
 101 Nicolás, 2020
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102

103  was adopted 

-
cordance with the provisions of the Founding Treaties – retained the right to reinstall border 
controls or to completely close the borders, the recommendation – in its paras 8-12 – set the 
criteria that Member States have to take into consideration, when they decide to impose re-
strictions on the free movement of persons, namely the number of new cases, the proportion 

-
ommendation also obligated the Member States to provide the necessary data for the ECDC 

inform the other Member States and the European Commission of any planned restrictions 
or measures to simplify the preliminary coordination.

2.3. 

-

-

monitor the policy pursued by the Member States.

sector. Tourism, transport, accommodation, catering, free time activities, and culture—all of 

 102

 103

-
-
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-
lines of 13 May 2020, the European Commission paid attention to passenger transport as an 
inevitable component of tourism. Based on EU law, in the case of service or travel package 
cancellations, travellers could choose between reimbursement, or a voucher. Since the eco-

-

Commission also set consumer protection rules for the vouchers.

agenda of Germany, the then-president of the Council of the European Union, considered the 
-

covery as a top priority. In accordance with it, the then-trio issued a common statement  on 
12 October 2020 which foresaw the revision and reform of the current consumer protection 
rules.

guidelines and advice to economic operators and the population. Various EU agencies did 

 provided advice to con-
sumers and merchants on protecting themselves from the ever-spreading online frauds re-
lated to the coronavirus,107 -
vourite scams and methods.108 In March109 110 2020, the European Commissioner for 

media providers, and search engine and web-shop operators asking their help in removing 
false and fraudulent COVID-19-related content from their platforms in accordance with the 

111 Procedural 

 Joint Paper of the Trio Partners Germany, Portugal and Slovenia. Consumer protection in Europe Lessons 
https://www.bmjv.de/SharedDocs/

 107
 108

https://ec.europa.eu/info/departments/justice-and-
consumers/justice-and-consumers-funding-tenders/funding-areas/consumer-programme-cp/enforcement-

 109
 110
 111
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3. 
Conditions

Most EU institutions faced a serious challenge during the spring of 2020.112 -

had already enabled online meetings and written decision-making well before COVID-19. 
-

-

113 which infringed the principles of democracy and 

substitute for raising hands during the voting.

 enabled then to use the so-called “written pro-

restrictions hindered the permanent representatives and their deputies from meeting in 
Brussels, so the Commission decided to suspend in-person meetings for a month starting 
from 23 March 2020 117

since some saw the processes as another instance when community-level decision-making 
prevails over classic intergovernmental decision-making. In other words, the decision on 
whether the centrum of pandemic control should be in Brussels or in the 27 capitals was placed 

 112
 113

 117
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competent ministers had to reconcile their views through an informal, preliminary video call. 
Furthermore, the Hungarian, Polish, and Slovenian governments attached a statement118 to 
the decision emphasizing its transitional nature.119

120 which allow only 

-
cedure, holding negotiations and issuing concluding observations were only possible in the 

or governments held video calls and instead of issuing the concluding observations of the 
European Council, the president of the European Council issued the concluding observa-

121 which was 
-

wording and message that usually preceded the concluding observations of the European 
Council.122

123 providing 

possibilities provided by the development of technology and telecommunications into the 
rules of procedure of the European Commission had emerged as early as 2010. However, this 
was only realized ten years later during the COVID-19 pandemic. -
cision-making procedure had been allowed earlier, the provisions for joining through tele-
communication devices were novel.

 118
 119

without a reason should the government think its ambassador has failed to fully represent its interests. For 
-

 120
 121
 122
 123
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 was introduced 
in 2018.

127

128 state that the abovementioned acts must be 
129 provide the 

same. Since the rules of procedure of the CJ and GC are silent on the matter of trials held via 
electronic communications system, they had no choice, but to postpone the abovementioned 
acts. Similarly, newly appointed judges and advocate generals have to be sworn in publicly, 
so the swearing in of the new CJ advocate general on 23 March 2020, via electronic commu-
nication raised some concerns130

131

4. 

period of hesitancy, EU institutions and organs realised if they approached the issues caused 
by the pandemic from the perspective of the Single Market and viewed the competencies of 

this by coordinating the four basic freedoms at the EU level and, if necessary, by curtailing 

-

-
uments by means of e-Curia.

 127

 128
 129
 130

 131
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states also helped achieve this goal.

curtailing these rights must fairly balance the right of the population to the best attainable 

the golden mean among the abovementioned rights. Typically, they declared the proportional 
-
-

Finally, the chapter discussed how EU institutions and organs adapted to the situation 
created by the pandemic by revising their procedural rules to enable negotiations and de-

COE, whose procedural rules enabled the use of electronic telecommunication devices well 

comport with their legal guidelines and the principle of democracy. For the Council, the legal 
dispute over electronic meetings induced a political debate. For the EP, the issue of demo-

pending.
In summary, although they were initially slow to react, the EU institutions found ways to 

-
preting or reconceptualising the provisions of the founding treaties. Similarly, they realized 



93

5. Bibliography

-
https://www.europarl.europa.

https://www.egmontinstitute.be/content/

-

 

https://

 

the-ec-to-recover-from-pandemic/

https://
www.politico.eu/article/coronavirus-europe-failed-the-test/

2019/1, pp. 1–12



EMERGENCY POWERS IN CENTRAL AND EASTERN EUROPE

 
-

 
 Budapest: Gondolat

health-crisis-became-an-aggravation-of-the-rule-of-law-crisis-in-the-european-union/ 

Inter-
https://doi.

https://doi.

-
lakozása az Emberi Jogok Európai Egyezményéhez, valamint a joggyakorlat fejlesztése a 

. Bratislava: Univerzita Komenského
 

close-its-borders

https://



 

https://www.cer.eu/in-the-press/eu-needs-counter-italys-coronavirus-
induced-euroscepticism

 

the-case-for-the-eu-say-germans-french-and-italians
-

http://ijoten.hu/szocikk/kulonleges-jogrend

adott válasza, különös tekintettel a vizsgált államok által bevezetett különleges jogrendi 

 
https://www.politico.eu/article/jourova-brussels-concerned-by-

polish-hungarian-coronavirus-measures/

https://warsawinstitute.
 


