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of the state of emergency under the 1997 

pandemic

1. Regulation of constitutional emergency regimes

1.1. 

1 -
-

of the Constitution, in situations of particular danger, if ordinary constitutional measures are 

2 Beyond the scope of 

-

interchangeably.
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-
gression against Poland or when an obligation of common defense against aggression arises 
by virtue of international agreements.3

Polish state.
the beginning of the communist era in Poland.  During the communist regime, the intro-

 Emergency regimes were also regulated in the Small Constitution 
7

-

depart from the regular constitutional order as an emergency and threat response.

years during which it has been implemented several times. Nonetheless, in public discussion 
-

period between December 13, 1981 to July 22, 1983, when the communist government declared 
public emergency to counter political opposition, constitute one of the most infamous periods 

dormant, and the discussions about the possibilities of introducing public emergency have 
been inherently cautious and abstract in nature. However, the COVID-19 outbreak, and the 
unprecedented circumstances it engendered, prompted a heated discussion regarding the 

regime that allows for the most far-reaching and long-lasting restrictions on fundamental rights 

-
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 —
stemming from the principle of the separation of powers, and the enforcement of the 

 — the curtailment of individual freedoms and rights
 — 8

In addition, the Constitution sets out several rules that need to be observed while in-

measures, the principle of legality, the principle of proportionality, the purpose of limitation, 
the inalterability of the Constitution and the election laws, and the continuity of the terms of 

appropriate measures.9 -
traordinary measures, given their 
regular constitutional mechanisms.

-
dinary measures be introduced by means of a regulation anchored in a statute, and properly 
promulgated.10

 10 Such regulation, introducing public emergency regime, might cover issues that are subject to statutory reg-
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public emergency, and within 90 days following the termination of this period, the term of 
 may not be shortened, and the elections to the parliament, organs of local 

elections.11

-

12

13

 

curtailment of the fundamental rights, therefore, can claim compensation from the State 
Treasury.  
since the Constitution does not create a separate category of legislation or lawmaking pro-
cedure for even important systemic problems, such as public emergency regimes.

 11
 12
 13
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1.2. 

a) Martial law ( )

to the state, acts of armed aggression against the territory of Poland, or when an obligation 
of common defense against aggression arises by virtue of international agreement. Each of 
these preconditions may constitute a separate ground for the introduction of the martial law, 
provided that it represents a grave and real threat to the territorial integrity of Poland or its 
sovereignty, or endangers the life of its inhabitants.17 Such situation can, most commonly, 

to the state, including those caused by terrorist or cyberspace activities, shall be considered 
deliberate actions to undermine the independence of Poland, the integrity of its territory, or 
its economic interests, or prevent or seriously disrupt the normal functioning of the state.18 

-
scribed for the declaration of a state of war,19 therefore, it is not easy to draw a clear demar-
cation between these two regimes.20

Council of Ministers.21

the constitutional principle according to which the president shall safeguard the sovereignty 
and security of the state, and the inviolability and integrity of its territory.22

23 -

the area on which it is to be declared, and the scope of restrictions on human rights.

 17
 18
 19
 20

 21
-

 22
 23
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to the , by an absolute majority of votes taken in 
the presence of, at least, half the statutory number of deputies, may revoke the presidential 
regulation.

-
 

functioning of the state can be restored. Both the introduction and the termination of the 

General of the Council of Europe.27

)
-

peared in Polish law in the 1921 Constitution. Unlike the martial law, which refers to 

including a threat to the constitutional order of Poland, to the security of its citizens, 
or to the public order. Each condition, on its own or in conjunction with others, may 

-
tutional order needs to threaten the entire democratic statehood ruled by law and im-
plementing the principles of social justice, such as a  or a secession of a part 
of the territory.28

large-scale protests caused by deepening economic and financial crisis.29

or cyberspace activities.30

or on specific parts of it.

to those prescribed for martial law. This regime may be declared by the president of 

 27
 28

the Constitution.
 29
 30



31 The presidential regulation on the in-

the martial law with regard to which the Constitution does not set a time-limit, the state 
32

33 Such 
. The presidential 

the  The , by an absolute majority of votes taken 
in the presence of, at least, half the statutory number of deputies, may revoke the pres-
idential regulation.

Council of Ministers, may lift the emergency regime before the lapse of the specified 
time.
to the United Nations Secretary-General and to the Secretary General of the Council of 
Europe.

)

the martial law and the state of emergency. Contrary to martial law and the state of emer-
gency, the state of natural disaster is not political in nature. It implies a random event, not 
caused intentionally by human activity.37 -

 31
 32
 33

 37
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bear characteristics of a natural disaster.38

take place.39

-

.
of Ministers shall specify the reasons for the introduction of the state of natural disaster, the 
area to which it shall apply, its duration, and the necessary limitations to the fundamental 
rights and freedoms being placed.

apply.

1.3. 

-
-

disaster.

 38

-

natural forces, in particular, atmospheric discharges, seismic tremors, strong winds, intense precipitation, 

and sea, lakes and water reservoirs, mass occurrence of pests, animals, or plant diseases, human infectious 

or destruction of a building, technical device, or system of technical devices causing a break in their use or a 

acts of a terrorist nature.
 39
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 Nevertheless, the Polish law provides for 
some institutions that may be activated in response to crises, however, do not call for public 

epidemic threat.

element of national security management, which consists of preventing crisis situations, 
preparing to take control over them through planned activities, reacting in the event of crisis 

normal functioning of the state and, as such, shall not be confused with the constitutional 

to ensure national security and should be considered complementary to the regulation on 
public emergency.

central level. -

-
, , and 

-
-
-

Management
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If an epidemic threat or an epidemic occurs in , then the state of epidemic 
threat or the state of epidemic is declared by the  on the entire  or a part 

 If   more than one  is im-
pacted, the state of epidemic threat or epidemic state is announced by the Minister of Health 

Sanitary Inspector.  Both the state of epidemic threat and the state of epidemic must be 

 is 
obliged to inform the citizens about the obligations arising from such regulation in a cus-
tomary manner. -
porary limitations on individual rights and freedoms, such the freedom of movement and 
assembly, put restrictions on the marketing and use of certain items or food products, or on 

also be curtailed. However, neither the state of epidemic threat nor the state of epidemic is 
provided for in the Polish Constitution as the legal ground for limiting human rights beyond 

 Unless one of 
the constitutional public emergency regimes has also been declared, any restrictions on fun-
damental rights and freedoms shall be evaluated in accordance with the principles applicable 
during the normal functioning of the state.

2. 

In the 1997 Polish Constitution, fundamental rights and freedoms are enumerated in 

is concerned with the source of the fundamental rights, declares that “the natural and in-
alienable dignity of the human being constitutes the source of the freedoms and rights of 
man and citizen. It is inviolable, and its respect and protection are the obligation of public 
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 Nonetheless, the constitutional rights and freedoms are not absolute in nature 
and may be subject to certain limitations, both in time of public emergency and during the 
normal functioning of the state.

rights may be imposed only by statute and only when it is necessary in a democratic state 
to protect security, public order, the natural environment, health, public morality, or the 

the scope of interference with the constitutional rights shall be proportionate to the public 

the criteria of suitability, necessity, and proportionality sensu stricto be met.
the proportionality test, any restrictions on constitutional guarantees must be suitable to 
achieve the objective pursued and necessary to achieve that objective, provided no less re-

balanced.

-
traordinary measures are in force.

-

-

 For the relevant case-law of the Polish Constitutional Court see e.g.: ruling of December 19, 2002, Case No. 
-

-
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the curtailment of individual guarantees must be proportionate to the degree of threat 

-
tions imposed.

general limitation clause, which include 
with the essence of the rights. -
gable rights.

citizenship, the protection of life, the prohibition of torture and inhumane treatment, the 
ascription of criminal responsibility, the access to a court, the protection of private life, 

rights are non-derogable. -

In case of a state of natural disaster, the Constitution provides a list of derogable rights, 

respect to the following guarantees: the freedom of economic activity, personal freedom, 
the inviolability of the home, freedom of movement and residence within Poland, the right 
to strike, ownership rights, freedom to choose an occupation, the right to safe and hygienic 
conditions of work, and the right to rest.

with the essence of the rights in accordance with the general anti-discrimination clause 
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3. 

assassination of a president in 1922 and 

-
-

-
 was headed by the First Secretary of the 

by the Polish Constitutional Court in 2011, the lawfulness and necessity of the 1981 martial 

of the martial law have raised intense public discussions for years and remain unclear to this 
day.

or security of the state.

martial law,  the resolution on the introduction of martial law for state security, the decree 
70 and the decree 

on the transfer of certain crimes to the jurisdiction of military courts and the change in the 

71

 Decree of December 12, 1981 on the martial law.
 70
 71 Decree on the transfer of certain crimes to the jurisdiction of military courts and on the change in the system 

of Poland during martial law



202

EMERGENCY POWERS IN CENTRAL AND EASTERN EUROPE

-
tions During the Period of Martial Law.72

nation and referred to the need “to counteract the further collapse of social discipline and to 

the protection of domestic sovereignty and the socialist regime was the reason for the intro-
duction of the 1981 public emergency.73 However, whether the protection of domestic sovereignty 

-
liamentary sessions, outside which the decision was to be taken by the .  However, at 

 was not in 
session.

lex retro 

77 Some authors disagree with the Constitu-
tional Tribunal scrutinizing the constitutionality of the acts that had lost their binding force. 
It has been pointed out that such conduct, too, amounts to a breach of non-retroactivity.78

 72
 73

unconstitutional: the Decree of December 12, 1981 on martial law and the Decree on special proceedings in 

 77
 78 Zdziennicki, 2013, p. 178.
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During the Period of Martial Law.79 However, this suspension was tantamount to continuing 
the emergency regime with less severe restrictions on the fundamental rights.80 -

20, 1983, on the abolition of martial law.81

Under the democratic rule since 1989, Poland has not witnessed any public emergency 
regimes.82 Nevertheless, the possibility was considered multiple times, mainly in the face of 

and massive material damage.83

Polish authorities with the dilemma of introducing a state of natural disaster. Eventually, no 
constitutional emergency regime was triggered, which indicated that the Polish regulation on 

-

-

4. 

-

Counteracting, and Combating COVID-19, Other Infectious Diseases, and Crisis Situations 

 79
law

 80 Eckhardt, 2012, p. 88.
 81
 82
 83
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87

On March 13, 2020, the state of epidemic threat was declared in Poland through a regu-
lation issued by the Minister of Health.88 It was cancelled on March 20, 2020, and a state of 
epidemic was announced through another ministry regulation.89

-

-
istry of Health imposed severe restrictions on the fundamental rights and freedoms with 

activity were implemented by the Council of Ministers.90 -

which enabled the Cabinet to adopt secondary legislation, restricting human rights and fun-
damental freedoms with the view to counter the epidemic threat or the epidemic.91

-

 87
 88

 89

 90 -

orders, and bans in connection with the state of epidemic
 91



about the scope of restrictions on the constitutional freedoms and rights, in terms of their 
consistency with the general limitation clause prescribed by the Constitution for any limita-

were adopted by means of a secondary legislation also gave rise to doubts about the consti-

of the state for losses resulting from the restrictions on business activity during the COVID-19 

authorities. It must be mentioned that during the COVID-19 pandemic, presidential elections 

of constitutional debate.

4.1. 

 leads to the conclusion that the 
92 

of discretion in determining whether there are indications to declare public emergency, do 
93

to safeguard the constitutional order of the state, and the rights and freedoms of its citizens. 
It is argued that the unprecedented situation caused by COVID-19 called for the introduction 

of natural disaster should have been declared by the Council of Ministers on March 12, 2020, 

 92 -

-

 93
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along with the announcement of the state of epidemic threat.  Since nothing prevents the 
simultaneous introduction of public emergency and the state of epidemic threat or epidemic, 
such a conduct would have provided for better protection of individual rights and freedoms. 

 

needed to resort to restrictions beyond those allowed under the general limitation clause in 

emergency.

-
idential elections, the Supreme Court ruled that it remains entirely within the discretion of 

97

to the court, the Council of Ministers had no obligation to introduce a state of natural dis-
aster, as long as there was a possibility to counter the pandemic with regular measures, pro-

public authorities were under no obligation to declare public emergency, even if there were 
98

response, public authorities are obliged to refrain from adopting such measures if possible.
-

-

the debate on the legality of restrictions imposed by the government to combat the COVID-19 
pandemic.

 Tuleja, 2020, p. 8.
 97
 98 Szmulik and Szymanek, 2020, p. 31.
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4.2. 

both in regular times and in times of public emergency. During the normal functioning of 
the state, restrictions on human rights are permissible if they comply with the general and 

-

conduct of the state organs needs to be assessed under the general rules applicable in regular 
times , from the point of view of human rights limitations.

of Health on March 13 and March 20, 2020, announcing the state of epidemic threat and the 
state of epidemic, imposed several restrictions on the freedom of movement, assembly, and 

Diseases, which makes it possible for the Ministry of Health and the Cabinet to limit fun-
damental rights in a regulation,99

-
lations through which restrictions were imposed.100

 99
 100

shall be assumed that the authority of the courts, including administrative courts, covers the review of the 
constitutionality and legality of such a regulation that constitutes a basic act in an individual case.
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legislation in regular times is a breach of the Constitution, in particular, the principle of le-

non-compliance with the COVID restrictions were cancelled by the administrative courts.

and compatible with the Constitution.101 -

against “the behavior of highly irresponsible entities who do not comply with the regulations 

-

and lawful, the appeal was overruled.
-

ments – suitability, necessity, and proportionality sensu stricto. It is argued that the restric-
tions during the COVID-19 pandemic, such as the total ban on free assembly, do not pass 

102 Furthermore, 
since no emergency regime was put into operation, the public authorities were bound by the 
prohibition of infringing upon the essence of the rights stemming from the general limitation 
clause. Nevertheless, several measures introduced by the Minister of Health and the Council 

-
-

cluding assemblies organized by churches,103 while the regulation of the Council of Ministers 

essential needs, and entirely prohibited entrepreneurs from several branches from pursing 

 101 -

 102
 103
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economic activities.
coronavirus, several authors concurred that imposing such far-reaching measures could have 
been lawfully done within the framework of one of the constitutional emergency regimes.

4.3. 

the public emergency can be compensated by the State Treasury.
claimed even if the conduct of the state was lawful and necessary. However, during the COVID-19 

-
-

It should be noted that every court is entitled to declare the restrictions imposed in response to 
1 para. 1 of the Civil Code.107 Since 

-

governmental regulations by virtue of which the restrictions were imposed.108

1 para. 1 of the 
Civil Code.109

of the  on the grounds that it is contrary to the Constitution that the Civil Code does 

1 para. 1 
of the Civil Code. However, regardless of what the judicial body declares as the unlawfulness 
of a normative act, in compensation cases against the state, the burden of proof will rest with 

and bans in connection with the state of epidemic

2020, p. 190.

 107 1 para. 1 of the Civil Code states that “If the damage has been 
-

 108
 109 Cases No. K 18/20 and 21/20. 
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link between the damage and the adoption of unlawful restrictive measures.110

4.4. 

-

the continuity of the state authority.111 In 2020, the presidential election was scheduled for May 

were not held on that day, and a new election date was scheduled for June 28, 2020, with a second 
round on July 12, 2020.112

2020 presidential elections, which provided for the possibility of postal voting, in addition to 
in-person voting.113

Electoral Code
 

together with several pandemic-related measures, amended the Electoral Code and broadened 

It has been widely commented that the amendments adopted by the Polish legislator in 
response to the COVID-19 pandemic altered the key aspects of the electoral legal framework 
shortly before the scheduled elections. -

-
stances of an objective nature.117 Nevertheless, the Supreme Court of Poland, in its resolution 

118 In its argument, 

 110
 111
 112

 113
ordered in 2020 the possibility of postal voting

Control of COVID-19, Other Infectious Diseases, and Crisis Situations

 117

 118
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the Supreme Court acknowledged that the state of epidemic, together with the fact that the 
elections could not be held within the constitutionally appointed time, can be considered 

possibility of participating in elections during the pandemic, in particular, by postal voting, 

-

some Polish authors who argue that amendments to the electoral law were necessary to make 
the presidential elections possible during the COVID-19 pandemic.119

presidential election, despite such legislative measures, might have been considered a threat 
to the constitutional order of the state, which would have called for the introduction of the 

-
traordinary measures. Since no emergency regime was in force, there were no legal obstacles 

measures should have been imposed and the elections should have been postponed to focus 
120 

Some authors argue that there were political reasons for the Polish government not declaring 

electoral support due to postponement.121

5. 
crisis management

 119
 120
 121
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122

 — employee safety
 —
 — strengthening health care
 —
 — public investment program

123 Program 1.0, 
which aimed to protect jobs, support private enterprise, and provide for public investment. 

 122 https://www.gov.pl/web/family/we-got-it-president-
signs-an-anti-crisis-shield

 123
 Information and service website for entrepreneurs: 
chce-przestrzegac-przepisow-szczegolnych/tarcze-antykryzysowe-aktualne-wsparcie-dla-przedsiebiorcow 
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-
navirus pandemic.

, to limit the 

operating in Poland. -

 —
127

 —

 IMF – Policy responses to COVID-19 
COVID-19#P

 Mezykowski, Korzeniewski and Koryzma, 2020
 127 -
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 — 128

-

main measures are:
 —
 — -

cerned. Businesses, regardless of size, could apply for three months of support in the 

-
pending on the turnover decline in 2020.

 —
and large companies

 —
 — Deadline for payment of social security contributions postponed or the obligation 

to pay cancelled. For micro-enterprises, with up to nine employees, social security 

 —
income

 — Support was provided to parents of young children facing school closures
 —
 —

unemployment
 — -

 —
however, the resources are transferred to various ministers and institutions involved 

 128
 



issuing bonds guaranteed by the State Treasury
 — Investment tasks managed by local governments up to PLN 12 billion will be provided 

by the COVID fund until the end of 2022
 —

 —

billion
 —

129

 —
 —

-

 —
companies

 — Continuation of job support in the form of breaks and reduced working hours
 —
 —

 —
 —

learning

of the GDP in 2020.130 In addition to the government shield measures, the National Bank of 

 129 -

-

 130 IMF – Policy responses to COVID-19 https://www
COVID-19#P
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10 basis points.131

-

132 -
-

-
-

-
ments for up to three months for the borrowers.

6. 

common characteristics of all three types of public emergency include the enforcement of the 

-

that can be activated in response to crisis situations, but does not call for the introduction of 

 131 Interest rate: 
 132
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public emergency, such as the state of epidemic or epidemic threat, or the institution of crisis 
management.

In Poland, the discussion on public emergency is inherently associated with the tragic 
-

demic, the Polish government opted for a crisis management framework that did not entail 

part of the regular functioning of the state, which does not allow the derogation of the funda-

indicate that the scope of pandemic-related restrictions, and the manner of their imposition, 
did not comply with the constitutional standards applicable to the limitations implemented 
in regular circumstances.

of the economic crisis caused by the coronavirus pandemic with detailed and comprehensive 
packages. Interventions have been made in several areas to restart the economy as smoothly 

-
ually building up, supported both economic operators and individuals in recovering from the 

new measures may be needed.
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