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1. Introduction

1

2

impact on the development of European and universal human rights laws and their importance 
3 and 

  1. In time of war or other public emergency threatening the life of the nation any Contracting Party may take 

situation, provided that such measures are not inconsistent with its other obligations under international law.

of time, keep the Secretary-General of the Council of Europe fully informed of the measures taken and the 
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reasons therefore. It shall likewise inform the Secretary-General when such measures have ceased to operate 

-

  1. In time of war, public danger, or other emergency that threatens the independence or security of a State Party, 

-
sistent with its other obligations under international law and do not involve discrimination on the ground of 

-

it has suspended, the reasons that gave rise to the suspension, and the date set for the termination of such 
suspension.



severe health crisis of the last hundred years

2. 

2.1. 

However, the COVID-19 pandemic is certainly the most challenging health crisis in recent 

https://www.who.int/health-topics/
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 Since then, as a 
-

-

7 8

9

10 -
11

diagnostics, therapeutics, and vaccines.12

th

13

-
dress COVID-19.

https://www.who.int/director-general/speeches/detail/who-director-general-s-

at: https://www.who.int/news-room/feature-stories/detail/a-live-digital-platform-behind-the-scenes-for-

https://www.who.int/emergencies/diseases/novel-coronavirus-2019/covid-19-
operations

https://www.who.int/news-room/
spotlight/a-year-without-precedent-who-s-covid-19-response

https://
www.who.int/publications/i/item/strategic-preparedness-and-response-plan-for-the-new-coronavirus -

 10 https://www.
unocha.org/story/un-issues-103b-coronavirus-appeal-and-warns-price-inaction

 11 https://www.who.int/teams/blueprint/covid-19 -
https://www.who.

int/publications/m/item/a-coordinated-global-research-roadmap
 12 https://www.who.int/initiatives/act-

accelerator
 13 -

comprehensive-response-covid-19-2021.pdf
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2.2. 

-
dented economic crisis, causing the biggest stock price collapse since 2008. However, by the 

to and even surpassed pre-crisis levels.

Secretary-General to help support low- and middle-income member countries to respond to 
the pandemic and its impacts, including an unprecedented socioeconomic shock.

-
eration is based on shared responsibility, global solidarity, and urgent action for people in 

17

a robust multilateral response guided by global solidarity, with the longer-term view of en-

the SDGs have been the most viable roadmap for recovery and building resilience.18

durable end to the economic crisis without an end to the health crisis, the International Mon-

https://unsdg.

 17 https://www.un.org/ecosoc/sites/www.un.org.

 18 https://sdgs.un.org/goals
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in places with low vaccine coverage.19

-

counties during the crisis. Second, it focused on grants for debt relief. Its Catastrophe Con-

its poorest and most vulnerable member countries, covering the debts falling due between 
-

Monetary and Finance Committee called on the IMF to make a comprehensive proposal on a 
-

crisis, protect the most vulnerable, and set the stage for economic recovery. Finally, it focused 
on capacity development. In response to the pandemic, the IMF has provided real-time policy 

20

COVID-19. It mounted the largest crisis response in its history to help developing countries 

 19 https://www.

 20
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-
21

and social shocks, helping over 100 developing countries save lives and detect, prevent, and 

22

2.3. 

COVID-19 has also caused a human rights crisis as more states have declared states of 
emergency than ever before. Domestic laws cover the regulation of states of emergency.23

matter of which conditions constitute a state of emergency is also a matter of the national 
 However, the limitation of fundamental 

 therefore, it has 

from human rights. Generally speaking, human rights treaties apply double terminology. On 

 21
at: 
surge-is-largest-crisis-response-in-its-history

 22 https://
www.worldbank.org/en/who-we-are/news/coronavirus-covid19

 23 -

-
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nature of human rights and the sensitive balance between the interests of the individual and 
the public.27

-
-

sistent with this, limitations can be permanent.28

than derogating from them.29 On the other hand, these human rights treaties also provide the 
possibility of derogating.30 -

-

an international obligation,31

derogating state may not be held responsible for violating the relevant provisions of such a 

situations is legally distinct from limitations allowed even in normal times under several 

should limit rights rather than derogate from them if possible.32

-

 27
 28
 29
 30
 31
 32



of some fundamental rights that cannot be suspended under any circumstances.

-

-

33 
 In March 2020, ten state parties 

the prohibition of torture and inhuman or degrading treatment or punishment, the right to 
liberty and security, the right to a fair trial, the right to respect for private and family life, 

-
mentioned statement seems to be true: no cases were related to derogations, but many related 
to the limitation of Convention rights.

 33
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Human rights treaties usually have a derogation clause that enables state parties to uni-
laterally derogate from some of their substantive obligations under the respective treaty. 

protection of human rights in times when individuals might be especially vulnerable to author-
itarian actions by the state.37 Not every human rights treaty provides a derogation clause.

 37



 38
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3. Article 15 of the ECHR

treaties can be challenging. It might be even more challenging at the international level than 

among the states that is not easy to achieve.

 39
2008.



such as wars, terrorism, natural disasters, industrial accidents, mass demonstrations, or 

achieve a delicate balance between the rule of law and the lack of foreseeability.  Consider 

type or types of events will automatically constitute a public emergency within the 
-

count the overriding concern for the continuance of a democratic society.

-

human rights treaties of providing a minimum level of protection is also at the core of the 

-
-

1. In time of war or other public emergency threatening the life of the nation any 
High Contracting Party may take measures derogating from its obligations under 

provided that such measures are not inconsistent with its other obligations under 
international law.

Secretary-General of the Council of Europe fully informed of the measures which it 
has taken and the reasons therefor. It shall also inform the Secretary-General of the 

-

 https://www.echr.coe.
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Council of Europe when such measures have ceased to operate and the provisions of 

-
sibility of derogating from their obligation to secure certain rights and freedoms under the 

provide for limited noncompliance to obviate the need for more far-reaching limitations of 
human rights. In the absence of such a legal safety valve, states might hesitate to join the 

-

-

Convention availing itself of this right of derogation must keep the Secretary-General of the 

in :

emergency threatening the life of the nation, to take measures derogating from its obliga-

-

relevant period. For the facts of the case, see 



3.1. 

-
-

3.2. 

violence or unrest short of war would likely to fall within the scope of a “public emergency 

,  the British 
government invoked a state of emergency on the territory of Cyprus, then part of its empire, 

that “the government concerned retains, within certain limits, its discretion in appreciating the 
-
:

and constitutes a threat to the organised life of the community of which the State is 
composed.

 

 
 , the majority agreed that there were no grounds for 
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and imminent. It was established in  and in  that 
even a crisis or an emergency that concerns only a particular region of a state could amount to 

-

a limitation in time, that is to say, the legitimacy of a derogation undertaken at a 
certain date depends upon there being a public emergency, actual or imminent at 
that date.

-

 To combat what the respondent government described as “the longest and most violent terrorist campaign 

 

-
pended certain rights under the Greek Constitution. In their application, the Danish, Norwegian, Swedish 

maintained itself power. See the facts of the case: , Com-



 In , when a 

was covered by a valid derogation on the grounds that the parties to the proceedings before 

In connection with the duration of the crisis or of the emergency, the Court has never 

-
serted -

States.

the assessment of national authorities in :

-
ciple, better placed than an international judge to assess both the presence of such an emer-

 However, the domestic margin of appreciation might be accompanied 
-

 It is noteworthy 

 

 
 

international terrorists “had the intention and capacity to mount attacks against civilian targets on an un-

prevent such attacks. See the facts of the case: , 2009.
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military government in Greece.

,  terrorism in Northern Ireland met the 

Particularly far-reaching and acute danger for territorial integrity of the United 
-

 and the imminent threat of serious terrorist attacks in 
 and the attempted military 

3.3. 

limitation.  Under the international and especially the European approaches, national states 
have considerable discretion in interpreting and applying the rights and doctrines incorpo-

,70

 
 
 

91–91.

 70 



the values of a democratic society.71

-

of the emergency situation72

the dangers posed by the public emergency,73 whether the measures taken were a genuine 
response to an emergency situation,  whether the measures were used for the purpose for 
which they were granted,  whether judicial control over the measures was practicable,

-
-

77 Notwithstanding, in 78

that regardless of whether there was a public emergency, the Court was not precluded from 
79

In ,80

of time. In another judgment delivered in December 2020, ,81 the Court pointed 
out that even in the framework of a state of emergency, the fundamental principle of the rule 
of law had to prevail.

 71 
 72  
 73 

 
 
 

 77 
 78 
 79

 80
 81 
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3.4. 

-
82

its own motion, if necessary,83 even if only to observe that it has not found any inconsistency. 
-

In -

was not consistent with its obligations under international law. In that case, the Court found 

 In ,  the applicant 

nothing in the references to suggest that the government of the United Kingdom must be con-

through the Secretary-General, the other state parties to the Convention are also become 

 82
human rights and fundamental freedoms which may be ensured under the laws of any High Contracting 

 83 

 
 



communicated by the Secretary-General to other state parties as soon as possible.87

In ,88 -

89

, even if it has not been contested by any of the other 
parties.90

In 
91 In-

terestingly, the latter case regarded the same emergency measures as 

-

-

92

4. Article 4 of the ICCPR

93  

 87 
 88 -

ration of the Mediterranean island. 
 89 

 90 
 91 
 92 
 93
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-
 resulting in the similar wording of 

both clauses.

and international practice, that is a realistic view.

-

may take measures derogating from their obligations under the present Covenant 

measures are not inconsistent with their other obligations under international law 

religion or social origin.

made under this provision.

shall immediately inform the other State Parties to the present Covenant, through 
the intermediary of the Secretary-General of the United Nations, of the provisions 

communication shall be made, through the same intermediary, on the date on which 
it terminates such derogation.

97

 97



the principle of legality and of rule of law.98

-
99

100

4.1. 

-

 98
Commission of Jurists, Siracusa Principles on the Limitation and Derogation Provisions in the International 

 99
 100

-

implementation of the present Covenant.

competence.

Committee may also transmit to the Economic and Social Council these comments along with the copies of 
the reports it has received from States Parties to the present Covenant.
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101

United Nations was established with the object of preventing war.102

-

103

-
 its 

 101
  Nothing in the present Covenant may be interpreted as implying for any State, group, or person any right to 

engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms recog-

 102
 103

-



territorial integrity,  or the state organs function. -

security of the country.107 In 2002, Peru derogated on the basis of a state of emergency in the 
108

109 -
dition protects the principles of legality and the rule of law when they are most needed.110 

-
gations, and reducing de facto emergencies.111

-
-
-

titled to make the proclamation, on what grounds, and by what procedures.112

proclamation of a state of emergency a precondition to the constitutionality or legality of the 
113 Particular attention has been directed to the circumstances 

factors, or natural disasters.

Optional Protocol of the Covenant.  Many of those views concerned the situation in Uruguay 

 In 1999, Namibia derogated on the basis of a state of emergency in the Caprivi region, which it submitted 

 107
 108
 109
 110
 111
 112
 113
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in :

which are prima facie not in conformity with the Covenant, could for any reason be 

provisions of Uruguayan law, including the Prompt Security Measures. However, 
-

any submissions of fact or law to justify such derogation. Moreover, some of the facts 
referred to above raise issues under provisions from which the Covenant does not 
allow derogation under any circumstances.

117

-
graphical coverage, and material scope of these emergency measures. In practice, this will 
ensure that no provision of the Covenant, however validly derogated from, will be entirely 
in applicable to the behavior of a state party.118

the principle of proportionality also appears at the derogation clause through the obligation 

based on such a proclamation.

 117 , UN Doc. 
-

 118



119

If States purport to invoke the right to derogate from the Covenant during, for in-

or a major industrial accident, they must be able to justify not only that such a sit-
uation constitutes a threat to the life of the nation, but also that all their measures 

-
ation. In the opinion of the Committee, the possibility of restricting certain Cov-

the situation.120

, where 

peace and order, it was necessary to deprive all citizens, who as members of certain 

distinction as to whether he sought to promote his political opinions by peaceful 

of Uruguay has failed to show the interdiction of any kind of political dissent is re-

to political freedom.121

 119
 120
 121
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-

122

therefore, the state party was under an obligation to take steps to enable the citizens to par-

provides that one of the conditions necessary to justify any derogation from the Covenant is 

123 -

of nondiscrimination that cannot be derogated from under a public emergency.
-

distinctions to be made in terms of a public emergency on some prohibited grounds.  Only 

direct discrimination is covered, but not measures that indirectly impact particular groups.  

-

 122
  Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in article 2 

and without unreasonable restrictions:

 123

other opinion, national or social origin, property, birth or other status.



humanitarian law.127

but also other sources of international law such as customary law or general principles of 
civilized nations.128

In terms of humanitarian law and nonderogable rights, safeguards related to dero-

-
-

damental elements of the right to a fair trial must be respected, even during a state of emer-
gency.129

Committee drew a parallel between human rights standards applicable in times of emergency 

-
130 131

-

-
-

 127

at: https://www.icrc.org/en/doc/war-and-law/treaties-customary-law/geneva-conventions/overview-geneva-
conventions.htm

 128
 129
 130 On 
 131
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132 that en-
shrines the abolition of death penalty.

-
-

133 such as 
the prohibition of torture or cruel, inhuman, or degrading treatment or the prohibition of 

-

of the Committee because it can become under no circumstances necessary to derogate from 
these rights even during a crisis or emergency.

4.2. 

In addition to substantial criteria, there is also a procedural precondition for the dero-

-

notify other state parties through the UN Secretary-General of a proclamation of a state of 
emergency and the resulting measures of derogation from one or more provisions of the Cov-

 132

 133
means that states may not derogate by treaty arrangement from these norms. See the Vienna Convention on 



-

5. 

-

rights issues.
-

-
toires

rights treaties are closely linked, and these strong ties show up in the interpretation of these 
provisions.

-

prepositions.
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rather limit than derogate—especially in cases of internal disorder, where there is a risk 
-

-

time of public emergency.
-

 means that the 

be clear and accessible to the public.  means that the limitation must be imperative 

to a pressing social need.  means that the restriction must be proportionate to 

the least-intrusive option among those that might achieve the desired result. Finally, the prin-
ciple of nondiscrimination under the Covenant means that no restriction can discriminate or 
be contrary to international human rights law provisions.

-

-

gives necessarily green light to criticisms that it re-evaluates crisis decisions by governments 
with the comfort of a hindsight.

-
-



last criterion is connected with the  nature of state of emergency: normal measures 

-

-
-

sibility of judicial control over the measures taken. Of course, these factors do not make up 
 in 2020, where the Court 

as intensity of the emergency declines.

state parties need to be aware of the derogations made by other state parties. In 
, 

-

-

the notice of revocation of the emergency measures must take place “on the date on which 
-
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-

-

applicable for the sake of protection of human rights when individuals get into especially vul-
nerable situations and become subjects of state-of-emergency regulations in their country. 
Case law on the international supervisory bodies demonstrates that, in accordance with 

the same time, case law also warns these states to comply with international human rights 
standards at the same place as domestic law when declaring a state of emergency.
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