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Hungary: Contracts in Labor Law

No6ra JAKAB

ABSTRACT
The employment contract and collective agreement have force if parties disclose this. Behind them is the
freedom of individual and collective will. In fact, the new employment relationships reflect this autonomy
and the desire for it. For me, examining the dogmatics of the employment contract is not a matter of adapting
Anglo-Saxon solutions, but of looking for the key to a solution in our rich private law literature. Indeed, in
the field of civil law, this individual self-government is widespread, whereby legal entities themselves create
the law for life relationships not compellingly regulated by law, or for unregulated parts of them. In labor law,
therefore, I believe that it is in the employment contract that the law-making power of individuals must be
rediscovered, for which the principle of partnership is essential. And the collective agreement is the key to the
fulfillment of this partnership.
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1. Introduction

The aim of this chapter is to provide an insight into the basics of Hungarian labor law
by illuminating three areas. The main question of the first part is how the codifica-
tion of labor law finally developed, has the regulation emphasizing the autonomy of
the parties been strengthened? I considered it important to elaborate on this because
the Hungarian labor law codification took place at the same time as the civil law
codification, and in Hungarian discourse experts dealt in depth with the nature of the
employment contract and the collective agreement and the connection of labor law
with civil law. Examining the relationship between labor law and civil law raises the
question of the contractual and legatory sources of labor law, as labor law regulation
is approaching civil law rules in times of employment crisis. An employment con-
tract can become a zealous source of breach of duty if the parties are able to flexibly
shape the content of the legal relationship. The last three years have been defined by
COVID, which also has an impact on the world of work. Here I consider it important
to mention the granting of leave, breaks between work, wages, unpaid leave, absence
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at the initiative of the employee, unilateral imposition of a working time limit of up
to twenty-four months, support for reduced working hours, vaccination obligations
during emergencies. However, I am going to talk more about the differentiation of
telework. There is a lot to read in the literature about the birth of atypical working
relationships, and now with the proliferation of the home office, we are facing a regu-
latory dilemma. It is true that the regulation of atypical forms of work seems to be a
never-ending activity, because if the legislature succeeds in setting the boundaries of
the employment relationship, it is certain that an atypical new employment relation-
ship will appear immediately, frustrating the newly created regulations.! Finally, I
collected data to make collective bargaining coverage visible in Hungary.

2. Dogmatic Issues

As aresult of the economic changes, a radical transformation of labor law was needed
in Hungary, which, according to Gyorgy Kiss, had to take place with a conceptual revi-
sion of civil law. Professor Vékds also believed that the comprehensive reform of the
Mt. (ActI of 2012 on the Labor Code, furthermore, referred to as ‘Labor Code’ or ‘Mt.”)
(including the continuous fulfillment of the requirements of European Community
law) and the new Civil Code. (Act V of 2013 on the Civil Code, furthermore, referred to
as ‘Civil Code’ or ‘Ptk.’) should be a mutually coordinated process.?

The question then is how did the codification of labor law finally develop? Has the
regulation giving priority to the parties’ autonomy become stronger?®

In the dogmatic placement of the labor law regulation, the solution prevailed was
that the Civil Code does not refer in any way to an employment contract, a collective
agreement, an employment agreement either in the general part of the obligation or in
the special part of the obligation. The two codifications took place side by side. The Civil
Code regulates the property and personal relationships between persons based on equal-
ity (Section 1:1), which is why a separate law regulates the employment relationships
based on subordination and the individual and collective rules applicable to them.

At the same time, the sharp separation of the two regulations was resolved by the
Labor Code, as the Labor Code changed the silence of the previous regulations and
explicitly states the possibility of applying certain rules of the Civil Code. According
to Section 31 of the Labor Code, for example, legal declarations, unless otherwise
provided by law, are subject to the provisions of Ptk. listed in Mt. The rules that can be

1 Countouris, 2007, pp. 43-44.

2 Vékas, 2006, p. 393. On the 1992 Labor Code, Gyorgy Kenderes wrote: ‘Due to the starting point
of the corporate model, the labor law regulation is too... employee-centric and in many places
leaves little room for free agreement between the parties involved in the employment relation-
ship; that is to say, itis in any event in breach of the principle of civil law, which emphasizes the
autonomy of the parties’ (Kenderes, 2001, p. 280).

3 Forachangeinthe regulatory concept of the employment contract appearing during the Civil
Code codification, see Prugberger and Kenderes, 2011, pp. 188-191; Prugberger, 2008, pp. 20-22.
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utilized from the point of view of Mt. has been incorporated into the Mt. and the Civil
Code is selectively considered as an underlying or additional legal act. Many labor
law institutions have been given a strong civil law character (liability for damages:
scope of control,* predictability®), and several civil law rules have been incorporated
into the Introductory Provisions of the Labor Code. Thus, due to the nature of the
main service that is the subject of the employment relationship, labor law is indeed
a separate branch of law, a relatively independent law, part of private law within the
legal system, with stronger civil law connections in Act I of 2012.

With all this, the codification of labor law took place in the way indicated by
Gyorgy Kenderes that the rules of Civil Code which can be utilized from the point of

4 Asthe employer’s liability for damages has essentially been taken over by the Civil Code, it is
worth examining what is meant by the scope of control in civil law matters. The concept of the
scope of control is defined in the Civil Code. However, as the concept appears within the scope
of responsibility, the approach to responsibility must emerge when exploring its meaning. The
objective liability approach requires that the subjective assessment of the conduct should not be
the basis for legal liability for the damage caused, but that the damaging facts cannot be sepa-
rated from the ‘person’ of the offender. Thus, in the context of the conduct of the party in breach
of contract, the scope of review draws attention to a relatively objective judgment, not closely to
the conduct, but to a circumstance which may be linked to the breach of contract. It therefore
requires an examination of whether the circumstance causing the damage falls outside the
control of the person held liable. The scope of control roughly covers the group of circumstances
over which the contractor may have influence, or at least can influence it. They are therefore
outside the scope of control like natural disasters: earthquake, fire, epidemic, drought, frost
damage, flood, windstorm, lightning, etc., as well as certain socio-political events: uprising,
sabotage, war, revolution, traffic closure. In addition, certain state measures can be listed:
import-export bans, embargo, boycott. However, organizational, or other disturbances in the
breaches of the contract by the party in breach of contract, the conduct of the party’s employees,
difficulties in obtaining a market, etc., shall not be considered to be outside the scope of the
control (Leszkoven, 2016, pp. 150-152). EBH2016. M.10. says: Ensuring the adequacy of the work-
ing method, work equipment, materials, number of employees and skills is the responsibility of
the employer, so it has an influence on it. Exploring all this may be necessary to determine the
scope of the audit [Labor Code, Section 166 (1), (2)] the Curia stated that the scope of the audit
limits the employer’s liability for damages to the extent in which it has the opportunity and
obligation to take the necessary measures to prevent the damage. The scope of control should be
understood as all objective facts and circumstances that the employer has had any opportunity
to shape. There may be an overlap between the scope of control and the scope of operations, but
the scope of operations may also include circumstances over which the employer has no indirect
influence.

5 The Civil Code requires that a circumstance outside its control be unforeseeable at the time of
the conclusion of the contract. Grosschmid calls this a branch of factual foresight. As a conjunc-
tive condition, it is related to being outside the scope of control. It follows that proof of being out-
side the scope of the control does not result in a successful rescue if the harmful circumstance
had to be foreseen and foreseen by the offending circumstance. Here, the yardstick is like the
objectified form of expected conduct, since foreseeability is judged by the expected conduct of
areasonably prudent third party in place of the party in breach of contract. The same is true of
the Curonian interpretation of the scope of control. (Vékds and Gardos, 2014, p. 1536; Leszkoven,
2016, p. 152). Its obligation to reimburse is limited to that, which means a practical benefit of
predictability (Farkas, 2009, pp. 189-203). If he could not have foreseen the occurrence of the
damage event and the damage in any way, and of course outside the scope of control, he could
be released from liability.
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view of Mt. have been incorporated into the Mt. and the Civil Code was considered as
an additional legal act.®

The above has the following consequences: due to the nature of the main service,
which is the subject of the employment relationship, labor law is indeed a separate
area of law within the legal system. However, the employment contract is governed
by the principles of civil law contracts. Due to the special subject of the employment
relationship, these principles appear more differentiated in the Labor Code. Because
of the above, we can repeatedly feel that there is a duplication of regulation in the two
codes, for example in the case of validity theory, which is a matter of legal theory and
not law specific. In my opinion, however, the legal separation of labor law may justify
the adoption of the full text of the civil legislation instead of the rule referring in the
Labor Code. This is because there are always service-specific differences. At the same
time, there has been no consistent separation of contractual institutions and public
law provisions in labor law.

Further, I examine what changes can be seen as bringing labor and civil law
regulations closer together:

adl. From 1 July 2012, with the entry into force of the Mt. the general rules of
conduct laid down in Ptk. have been applied in full, apart from the prohibition
of abuse of rights. Thus, the Mt. does not contain a referring rule, but repeats
the text of Civil Code with specific differences in labor law.

ad2. The legal declarations and the method of making legal declarations.
contains several general rules of obligation of the Ptk., in Section 31 of the
Mt. the provisions of the Civil Code apply to legal declarations. Gyorgy Kiss’s
demand in 2000 for the incorporation of unilateral declarations into law and
for the regulation of condition, representation and formality was fulfilled.
However, the regulation of the institution of the offer and the binding nature
of the offer, the preliminary contract and the general terms and conditions
was not followed.’

ad3. In terms of validity, civil and labor law regulations are almost doubled.?
Instead of the unconditional and conditional invalidity proposed in 2000,
the category of nullity and voidability remains unchanged. The objective
time limit for an appeal is six months instead of one year in civil law. The
difference is thought-provoking. If we start from the specialty of the employ-
ment relationship and the situation of the parties, it would be that a one-year
deadline would be justified. However, we can look at the issue differently:
legal certainty requires the invalidity to be settled as soon as possible, yet the

6 See Prugberger and Jakab, 2014, pp. 477-485.

7 Problems arising from the lack of a pre-contract, see Kenderes, 2007, pp. 115-117; Racz, 2008,
pp. 681-692.

8 Tamads Prugberger considers the duplication unnecessary (Prugberger, 2001, pp. 172, 176).
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shorter deadline can be seen as a risk to the employee, which is in line with
the Western European regulatory process.

ad4. The employee is in a vulnerable position compared to the employer. This
vulnerability means personal and economic dependence. In my opinion, this
dependence is different in nature from that which binds the consumer to the
economic entity, but by analogy iuris, both the employee and the consumer
should enjoy similar protection.” Dependence can be explained not only by
vulnerability but also by subordination. At the same time, the principle of
subordination is constantly changing because of economic and social changes,
and it would be appropriate to extend some or all of the labor law legislation to
protect economically dependent workers in general. Economically dependent
workers are those employed in the grey zone who are not personally depen-
dent but are economically dependent. They are persons with alegal status like
that of employees, for which provision was made in the draft Labor Code but
was no longer included in the existing text. In my opinion, the change in the
concept of subordination, the extension of the scope of atypical employment
relationships, and the new provisions of the Labor Code is one of the signs that
labor law is moving toward civil law.

ad5. The Mt. encourages the parties, including the employee, employer, union
and works council, to negotiate with each other. This aims to freely determine
the contractual terms and conditions and increases the contractual autonomy
of the parties.

Act CCLII of 2013 brought to the fore one of the long-standing issues of Hungarian
labor law. By amending the Mt., this law, among other things, designates the rules
of the Civil Code that are also applicable in labor law. As a result of the amendment,
such reference rules are contained in Sections 9, 31, 160, 177, 228-229, 286 of the
Labor Code. Reviewing these rules, it can be concluded that they are provisions
(mainly contract law) that can be applied without concern in labor law. A related
problem is the scope of the General Provisions of Mt. These are the general rules of
conduct—in part applying the rules of the Civil Code with the same content—mainly
applicable to the individual employment relationship. The undoubted shortcom-
ing of the Mt. is therefore that it does not clearly (specifically) apply the rules of
civil law in collective labor law, particularly in the law of collective agreements.
This necessarily raises the question of whether the rules of civil law apply (in par-
ticular) to collective agreements. In the absence of the relevant provisions of the
Mt. according to Gyula Berke and Gydrgy Kiss, this principle of labor law should
be applied to collective agreements even after the entry into force of the Mt. The
reason for this is that the Mt. does not contain any reference rules on this subject,
in other words: the legislature, unlike the employment relationship, did not want

9 On the protection of the vulnerable party see Prugberger, 2006, pp. 72-83; Nddas, 2019, pp.
105-120.
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to create a provision on this subject. On the other hand, a collective agreement,
although it has a normative content, has (also) the characteristics of a contractual
obligation. There is no doubt that the situation created by the entry into force of
the Labor Code may pose several difficulties for the judiciary, since—similarly to
the situation in the employment relationship under the 1992 Labor Code—the court
will be forced to decide on a case-by-case basis whether the applicable civil law
principle or rule is contrary to the principles of labor law in matters not regulated
by the Labor Code.*

The special system of labor law norms in Hungarian law perfectly shows the way
in which the legislature tries to strengthen the individual self-government of the
parties in the labor law regulation, despite the existence of public law elements.!

The Mt. seems to be pursuing a policy of social policy based on the prominent
role of the social partners and social dialogue, and employment policy objectives
aimed at strengthening competitiveness and raising employment levels, or at least
their dominance can be observed. Thus, Hungarian labor law has a market correc-
tive and market stimulating function, going beyond the market restricting function
defined by Deakin, i.e., the protection of dependent subject.’? This is essentially in
line with the changes also taking place in Europe. The subjects of labor law regula-
tion are increasingly excluded from labor law protection,® they take mutual risks,*
and thus the civil law regulatory nature of the labor law regulation is strengthened,
the freedom of contract and decision of the parties comes to the fore, the parties

10 Berke and Kiss, 2015; Kiss, 2020.

11 I must refer to Gyorgy Kiss’s statement that labor law is a ‘political barch of law,’ a right of
‘advances and retreats.’ It can be seen from the above that the labor law literature of the last
decade has determined the relative independence of labor law and its connection to civil law
based on a double model.

12 See Deakin and Morris, 2012, pp. 30-37, 131-190.

13 A good example of this is that an employee redeems employment protection by purchasing a
certain number of shares, as he or she is not entitled to severance pay and protection in the event
of unlawful termination from the time of purchase. In fact, this regulation provides a minimum
level of protection for an employee against other non-shareholder employees. Jobs are repeat-
edly offered to a job seeker in such a way that they can fill the position, but only as shareholder
employees. Jeremias Prassl pointed out that no other category of workers was born with this
regulation. Rather, the parties, by exercising their freedom of contract, contract themselves out
of traditional employment and social protection. A high level of protection is directly propor-
tional to subordination. Outsourcing also reduces subordination. Based on a presentation by
Jeremias Prassl (Corpus Christi College, Oxford) at the November 2013 conference ‘The Labor
Code in the Light of International Labor Law’.

14 On mutual risks see Freedland and Countouris, 2011, pp. 439-440. The work of Freedland
and Countouris is separate from the dichotomy previously used, notably from the binary model
of those working in the subordination we also mentioned and the self-employed. It exceeds the
summary works we have read so far in Hungarian, English and German. They begin to think
completely differently about labor law, treat personal employment relationships as a unit and
look at the employee himself for a lifetime, rather than at a particular point in time and in a
particularlegal system. They do not see the employment relationship as the starting point of any
employment relationship, not as if a force were all drifting in and out of here.

| 210 |



HUNGARY: CONTRACTS IN LABOR LAW

move from a subordinate position to a more side-by-side (but not side-by-side) posi-
tion.!® The reduction in protection is in the spirit of mutual risk-taking, if we accept
that the employer now has the means to determine working conditions. However, the
limits to contractual freedom are imposed by the provisions of the cogens, the indi-
vidual relative dispositive labor law rules, where deviations to the detriment of the
employee are limited or unlimited, and the employment contract may deviate from
the collective agreement only based on the welfare principle. Freedom of contract
is therefore also provided in labor law. As defined in the Fundamental Law, everyone
is free to choose their job and occupation freely. The parties have an effect on the
shaping of the legal relationship, as pursuant to Section 43 (1) of the Labor Code, the
employment contract may deviate from the individual employment law rules and the
employment relationship rule in favor of the employee, unless otherwise provided by
law. According to (2), the derogation must be assessed by comparing the interrelated
provisions. The different agreement stipulated in the Mt. contains when the agreement
of the parties may not deviate from the provisions of the Labor Code.’* According
to the commentary, interdependent provisions are to be understood as rules or
elements of an agreement having the same purpose (the raisin principle—Rosienen-
theorie—does not apply, as is the case in judicial practice). However, the limits of the
freedom of contract are the mandatory provisions, the individual relative dispositive
labor law rules, when it is possible to deviate to the detriment of the employee with
limited or no restrictions, or to deviate from the collective agreement only based on
the welfare principle.” According to Section 13 of the Labor Code, the basic sources
of labor law are the rules on employment: the law (law, exceptionally and addition-
ally a government decree, possibly a ministerial decree), the collective agreement
and the works agreement, as well as the binding decision of the conciliation com-
mittee as provided for in Section 293. The three normative parts of the latter are
employment relationship rules:

15 Tamads Prugberger described the escape from long-term business and agency contracts as
circumvention of social security rules and labor law social rule. Prugberger, 2014, pp. 65, 70-71.
Tamas Gyulavari is of the same opinion: ‘There are two reasons for the spread of sham civil
law contracts: on the one hand, the circumvention of labor law rules and thus the reduction
of indirect costs, on the other hand, the exploitation of lower tax and contribution burdens.
minimizing expenses. As the former is the essence of labor law, the costs of labor law inevitably
arise from the application of even the lowest level of labor law’ (Gyulavari, 2014, p. 59).

16 Itisimportantto emphasize that Section 43 (1) of the Labor Code only stipulates the relation-
ship of the employment contract to the employment rule. However, a higher source of labor
law may change the rights and obligations related to the employment relationship not explicitly
stipulated in the employment contract to the detriment of the employee. The employment rela-
tionship, at least the non-contractual parts thereof, may be modified by a higher-ranking source
of collective labor law to the detriment of the employee. In practice, this legal principle is also
expressed in such a way that the principle of ‘acquired rights’ does not apply in the employment
relationship, ie the employment rule may change the employment relationship to the detriment
of the employee (collective agreement and employment agreement—by definition—only within
legal limit (Berke and Kiss, 2015; Nadas, 2019, pp. 105-120).

17 Gyulavari, 2014, pp. 59-60.
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* Quasilegal norms for employment relationships: a collective agreement, which
is created on a consensual basis like a private contract, but has the force of law,
i.e., it has a dual legal nature.

Works agreement: an agreement between a works council and an employer
which may contain a rule on the employment relationship if the employer is
not covered by a collective agreement concluded by the works council or if the
employer does not have a trade union entitled to conclude a collective agreement.
A binding decision of a conciliation committee, regulated by Section 293 of the
Labor Code: the employer and the works council or the trade union may agree in
writing in advance to submit to the decision of the committee. In this case, the
decision of the committee is binding. In the event of a tied vote, the chairperson
shall have a casting vote.

Gyorgy Kiss emphasizes that the content of the employment contract depends solely
on the agreement of the parties to the contract (legal fact), while its legal effect and
the employment relationship are influenced by several factors. These are the most
legal sources of law. That is, we see that there are differences in the content of the
employment contract and the employment relationship: the employment contract
changes according to the economic environment, while the content of the employ-
ment relationship is generally constant. It would be important to treat the legal fact
and the legal effect in unity. According to Tamds Prugberger, a contract is a legal
norm in a narrow context, while a regulation within an organization is a legal norm
in a broader context, while a public legal norm emanating from a public authority is
a statutory norm. However, the distinction between legal norms cannot be treated
rigidly. In his view, an employment contract is a source of law within a limited scope,
i.e., between the parties, in the substantive sense.’

It can be seen, therefore, that the employment contract has the potential to
expand individual self-government, making it flexible in line with economic changes.
However, the prevailing view of labor law is that the employment contract is not a
source of law. The employment contract, although it feeds the employment relation-
ship itself, is not a rule on employment relationship because it contains rights and
obligations for two parties.!” The employer’s regulations are also not a rule of employ-
ment, although various unilateral legal acts of the employer are playing an increas-
ingly important role in the employment law literature. After all, these are becoming
increasingly important in practice: within this, there are regulatory (normative) legal
declarations and individual legal declarations.?

However, Gyorgy Kiss approaches the issue differently: the legal source system of
labor law is characteristically different from that of other branches of law due to the
distinct legal nature of certain legal source elements. Perhaps the most characteristic

18 Kiss, 2017, p. 270; Prugberger, 2006, pp. 158-163.
19 Gyulavari, 2014, p. 53.
20 Kiss, 2017, p. 269.
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feature of the labor law source system is the duality of sources. He distinguishes
between the most general and contractual sources of law (collective agreements: col-
lective agreement and works agreement). Due to the normative content of the collec-
tive agreement, it could be part of the legal system of legal sources, but on a dogmatic
basis it is not, and its relation to the legal norm is derived from the general validity of
the agreements. At the top of the contractual hierarchy in European labor law is the
individual employment contract. The employment contract may not contain any less
favorable terms for the employee than those contained in the collective agreement.
This is welfare principle (Giinstigkeitsprinzip).?! That is, the employment contract is
also a source of law: a contractual source of law.

What does it mean for us that an employment contract is a contractual legal
source? Here I quote Laszlé Kelemen’s reflection on obligation and contract:

In its nature, the obligation is a dynamic and organic phenomenon, directed
to the attainment of a definite end, to the production of some future change,
and once it has fulfilled this function, it ceases to exist as if it had never
existed. In contrast to rights in rem, which are reborn immediately after their
termination and therefore appear to have a continuous existence, it appears
to be a short-lived, transient phenomenon with a beginning, an end and a life
span comprising various moments, just like living beings. It gives rise to a
whole new set of subject rights which never existed before and which cannot
exist without it, and to persons who previously had no legal relationship of
any kind, who enter into a close relationship with each other, usually not
only one with the other, but both of them, in a relationship which is mutually
exclusive, and from which—in certain respects, notably in contrast to disposi-
tive legislation—rights and obligations stronger than the law are created. This
phenomenon is called the formation of obligations, of which the contract is
the most abundantly fervent source.?

According to Laszlé Kelemen, the contract is thus lex contractus, a real source of law,
when the substantive law enables the human private apparatus to legislate.” In

21 Kiss, 2017, pp. 268-269.

22 Kelemen, 1941, pp. 7-8.

23 Kelemen, 1941, p. 8. ‘Among the sources shaping the employment relationship, the right of indi-
vidual instruction (Weisungsrecht) deriving from the employer’s right to manage (Direktionsrecht)
and the collectively addressed norms (Verhaltensnormen) developed unilaterally by the employer
ranklow in the legal facts shaping the content of the employment relationship. In this ranking, the
employment contract comes first, ahead of the collective agreement. at the same time, this means
thatin the system of sources of law of labor law and in the structure of the legal facts that shape the
content of the employment relationship, the employment contract is the most important limita-
tion of the non-contractual means of formation. consequently, the richness of the content of the
employment contract and the way in which the contractual conditions are defined in the contract
fundamentally determine the framework for the external shaping of the employment relation-
ship, which is a long-term legal relationship involving several uncertainties.’ See Kiss, 2014. p. 50.
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the field of civil law, this individual self-government is indeed widespread,? in the
framework of which legal entities themselves create the right to life relationships
not regulated by law or to unorganized parts thereof. In the field of labor law, the
law-making power of individuals must be rediscovered in the employment contract,
for which the principle of partnership is essential. Section 13 of the Labor Code also
establishes a hierarchy of rules governing the employment relationship, which hier-
archy is broken by the principle of a rule more favorable to the employee, which in
civil law means clausually cogent and clausibly dispositive rules. At the same time,
the regulatory technique of the Labor Code clearly demonstrates respect for the prin-
ciple of freedom of contract and the promotion of individual self-government. Proof
of this is that the Labor Code has made absolute dispositivity the main rule compared
to the relative dispositive rule of the old Mt. Part II of Mt. (individual labor law) is
relatively dispositive regarding the employment contract. The parties may otherwise
agree on any matter which is not a mandatory provision. According to the commen-
tary, this solution considers the traditional feature of the world of work, where there
is no equilibrium between the parties at the level of individual agreements, which is
the legal policy reason for the rule of disposition in the traditional system of private
law. Regarding the employment contract, therefore, the Mt. and the collective agree-
ment set minimum standards from which the agreement of the parties may deviate
in a positive direction in favor of the employee. Part II (individual labor law) and III
(collective labor law) of the Labor Code is dispositive about the collective agreement.
Deviation to the detriment of the employee is possible if permitted by the Mt. The aim
is to increase the role of the collective agreement as a source of contractual law.?* The
same is the case for a normative agreement of the work council. An exception to this
is wage bargaining, i.e., the remuneration of work. Deviations can only be made if the
derogation is expressly permitted by law. One-sided deviation, relative dispositivity
(claudication cogency) is also common when it is only possible to deviate in favor of
the employee. The rules for liability for damages are typically such. Limited bilateral
dispositivity, to the detriment of the employee, allows only a certain degree of devia-
tion. Extraordinary working hours are limited to 250 hours per year, from which a
collective agreement may deviate, but may not exceed 300 hours per year. Exceptions
to the general rule of absolute dispositivity can be found under the heading Deroga-
tion agreement at the end of each chapter.*

It can be seen, therefore, that the regulatory technique of the Labor Code provides
an opportunity for the principle of freedom of contract to prevail in labor law, even

24 Kelemen, 1941, p. 8.

25 ‘The idea of coalition freedom at the level of fundamental rights has meant the emergence
of a new quality of contractual entity in a private law approach, and with the development of
technology, in some areas even without it, due to the nature of the work itself, collective perfor-
mance has come to the fore or has become exclusive, and collective rights have emerged’ (Kiss,
2014, p. 45).

26 Gyulavari, 2014, p. 57.
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if the protection of the weaker party forces the legislature to enact mandatory and
public law rules.

An examination of the relationship between labor law and civil law raises the
distinction between the contractual and the most latent sources of labor law, as labor
law regulation is moving closer to civil law rules in times of employment crisis. And
the employment contract can become a fervent source of commitment if the parties
have the flexibility to shape the content of the legal relationship. Accordingly, the aim
is to change the content of the employment contract and the employment relationship
according to the economic environment. This is how the legal fact and the legal effect
are treated in unity.

According to Section 34 (1) of the Labor Code: An employee is a natural person who
performs work based on an employment contract. Section 42 (1) sets out the concept of
employment and (2) the actual content of the employment contract: The employment
relationship is established by an employment contract. (2) Pursuant to the employ-
ment contract, a) the employee is obliged to perform work under the direction of the
employer, b) the employer is obliged to employ the employee and pay wages.

Based on the above, Hungarian legal policy is based on the dual model, i.e., work
performed based on an employment contract, including personal and economic
dependence, is what remains within the framework of labor law. It is important in the
drafting of the concept of a person having a status like that of an employee, the demar-
cation would have been the absence of personal dependence.” The lack of personal
and economic dependence belongs to the field of self-employment, which, as Tamas
Gyulavari®® and Bernadett Szekeres? point out, has no definition in Hungarian law.
The Labor Code has also included under the concept of employee legal relationships
with a low level of personal dependence, such as teleworking and subcontracting. It
follows that a minimum level of personal dependence already justifies extending the
personal scope of labor law.

In addition, the Hungarian legislation brought incapacitated employees within
the definition of an employee. This was in fact an attempt to normalize the economic
dependency of workers and sham contracts. The legal policy intention is the right
one, but the legislature has lost its way, because, in my opinion, the employment of
incapacitated workers can be achieved within the framework of a much more thought-
ful regulation.*®

27 See Szekeres, 2018c, pp. 128-144; Szekeres, 2018a, pp. 439-450; Szekeres, 2017, pp. 561-569.
28 Gyulavari, 2014, pp. 9-10.

29 See Szekeres, 2018d; Szekeres, 2018b, pp. 24-31.

30 The Constitutional Court ruled in Resolution of 39/2011. (V. 31) that the Parliament had
implemented unconstitutionality by failing to create the legal conditions and guarantees for
the employment of incapacitated adults based on employment or other legal relationships. The
Constitutional Court therefore called on the National Assembly to fulfill its legislative task by 31
December 2011. ‘The National Assembly can fulfill its legislative task in several ways....But it can
also choose—as it has not entered into force Act CXX of 2009 on the Civil Code. It was stated in
the law—that the regulation provides the courts with the possibility to decide during the custody
to determine on a case-by-case basis: whether the given person may establish an employment
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The concept of a person with a status like that of an employee in the Draft has
moved strategically toward the tertium genus. I agree with Gyorgy Kiss that in the
future it will be the task of labor law to define the legal basis of employee dependency
and, separately, to define the criteria of dependency of a person with a similar legal
status as an employee.®

The regulatory technique and strategy of the Labor Code was clearly to try to
include as many previously unnamed personal employment relationships as possible,
so that fixed-term, part-time or temporary workers could enjoy employment and social
protection in connection with the employment contract.® Thus, a rather common
regulatory technique for dealing with emerging employment relationships was
chosen by the Hungarian legislature, ie. it sought to classify new phenomena under
the category of employment contract or service contract based on the dual model. It is
here that the transformation of working conditions from precarious to secure employ-
ment is most noticeable. This was accompanied by the fight against undeclared work,
which led to the creation of Regulation 7001/2005. (MK 170.) FMM-PM joint directive
on the aspects to be considered when classifying the contracts on which the work
is based®*, however, it was repealed by the Act of CXXX of 2010 before the entry into
force of the Mt. in Section 47 with effect from 1 January 2011.%* In addition, the way in

relationship or other legal relationship for work and under what conditions....The employment
and occupational safety aspects of persons who are incapacitated shall be considered when
enabling incapacitated persons to take up employment, which shall require special rules for
persons with a total and permanent lack of foresight [guarantee that] employers will not abuse
employment provided under an employment relationship or a special employment contract
specified by law....[Guarantees] the conditions for the establishment (and other performance) of
the employment relationship as regards the mandatory elements of the contract.’

An incapacitated employee, as a type of employment relationship, is listed as a foreign body in
Chapter XV of the Labor Code. The employment of an incapacitated employee is conceivable
in a regulatory system, the creation of which is not the task of labor law regulation. There is
no question of rehabilitating an incapacitated employee, training them, assisting them in the
workplace, and supporting them in making legal statements.

31 See Kiss, 2013, p. 13.

32 Gyorgy Kiss sees this as a source of danger that labor law is increasingly drifting toward civil
law, and in the quality of legal relationships others. Kiss, 2006, p. 273; Kiss, 2005, p. 95.

33 Qualification marks, in my opinion, indicate the elements of personal and economic depen-
dence, whereas the elements of dependence under labor law either do not appear or appear
more nuanced in the case of employment relationships covered by civil law. There is no personal
dependency and the recipient’s right to instruct and control the subject matter of the service is
limited. However, economic dependence is also conceivable in civil cases.

34 Tamas Gyulavari proposes the following weighting of the primary and secondary rating
marks in terms of rating: ‘We recommend the use of the following primary criteria, partly
changing the previous case-based system of rating marks: a) subordination, a wide range of
employer management, instruction and control rights; (b) an obligation to work in person; (c)
payment of wages; (d) regular performance of the tasks assigned to the job; e) the employer’s
obligation to employ and the employee’s availability. In comparison, the secondary marks
are: (a) determination of working time; (b) place of work; (c) the use of the employer’s work
equipment and raw materials; (d) to ensure safe and healthy working conditions....The central
question is whether the primary and secondary tickets, in their entirety, support the existence
of the degree of subordination and personal dependence necessary for the establishment of the

| 216 |



HUNGARY: CONTRACTS IN LABOR LAW

which the Labor Code leaves working conditions precarious and unregulated can be
observed. Full employment and social protection apply to those in the labor market
who work under conditions based on personal and economic dependence. Judicial
practice, similar to German and British practice, can interpret the content elements
of an employment relationship through legal cases and open up to the gray zone in it.
This may be one way of moving forward with Hungarian labor law. After all, economi-
cally dependent workers are currently excluded from the scope of employment law
institutions by these criteria.

This was also the case with the concept of a person with a similar status to a grey
zone worker. The technique used in Italian and German law to recognize the third
type of workers, those belonging to the grey zone (arbeitnehmerdhnliche Person, parasu-
bordinati, co.co.co., co.co.pro.) was included in the drafting of the new Labor Code. The
codifiers were, of course, aware of the importance of the regulation, trying to extend
labor and social protection, but this was not acknowledged in the final text. In fact,
it was a political decision, as was the fact that the Labor Code included quite several
personal employment relationships in chapter XV of the Labor Code. In addition to
fixed-term and various forms of part-time employment, teleworking, employment,
simplified employment, employment with a public employer, a managerial employee,
temporary agency work and incapacitated employees are also included in the protec-
tion scheme. Each of these employment relationships defines itself in relation to the
general rules of the employment contract, highlighting the differences from typical
employment under a normal employment contract in the content of the employment
contract, instructions, supervision, cost bearing, remuneration, etc.

What can we say about the protective nature of Hungarian labor law?

The regulation is a risk transfer to the worker. Let us assume for a moment that
the employee in this individualized world is prepared to make use of the contrac-
tual freedom conferred on him. He has the right to help shape the content of the
employment relationship. I find the special system of norms and the hierarchy of
norms of the Labor Code appropriate for this. In my opinion, the labor law regulation
has responded to the changes in economic and social life, in the labor market, by
emphasizing the principle of partnerships. Quoting Gyorgy Kenderes: ‘The reduction
of cogency has positive effects,” although he did not write this in the context of risk

employment relationship’ (Gyulavari, 2014, p. 5). Original order of rating marks: primary rating
marks: nature of activity, job definition as job; the obligation to work in person; employment
obligation on the part of the employer, availability of the employee; subordination. Second-
ary rating marks: the right to direct, instruct and control; determining the duration of work,
the schedule of working hours; place of work; remuneration for work performed; use of the
employer’s work equipment, resources, and raw materials; ensuring safe working conditions
that do not endanger health; literacy. See Bankd, 2010, p. 185. Wage payment and the obligation
of employment and availability can be considered as real, essential elements of the employment
relationship. The right of command, command and control was the unspecific specificity of the
difference resulting from sub-order, which was originally considered unreasonable. In fact,
Tamas Prugberger and Gy6rgy Kenderes suggested the inclusion of the above content criteria
in the general part of the obligation of the Civil Code. Kenderes and Prugberger, 2001, pp. 113.
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placement. However, he did not see the rigid labor law rules as a way forward, and
proposed a reasonable relaxation of them.*

At the same time, the fairness of risk-taking is determined by the extent to which
human rights are upheld in a state governed by the rule of law, and the extent to
which basic protection based on human dignity, equality and autonomy permeates
the regulation of a social and labor market program. I believe that the new legisla-
tion in the Labor Code has placed employees at risk. All this was sharply criticized
by Tamds Prugberger.* And indeed, labor law protection institutions should not be
abandoned; this is what provides stability for employees in times of changes. At the
same time, it is not possible to make labor law regulations rigid with overly protective
rules, because then employers will choose other forms of employment. That is why
I consider the rules undermining workers’ rights to be fundamentally risk-averse,
which can only be achieved with human rights guarantees.

On the question of how the relationship between individual and collective labor
law develops, my position can be summarized as follows.

Indeed, the collective labor law rules, due to the superiority of the employer and
theimbalance between the parties, serve to make the obligation between the employer
and the employee more syntagmatic and to set limits on the employer’s power, even
though the rules on industrial relationships institutions are mandatory. In the case
of individual labor law rules, the collective agreement may establish a stricter rule
than that laid down in the Mt., unless bilateral disposition is achieved. For example,
a collective agreement provides that up to three hundred hours of extraordinary
working time per year may be ordered.®” The works council has been given a primary
role in the Labor Relationships section of the Labor Code, which clearly means the
strengthening of partnerships, as the works council is about cooperation between
the employer and the employees and participation in the employer’s decisions. The
foundations of partnerships, as well as working relationships, are defined by general
behavioral requirements. I see the principles set out here as an umbrella whose
shadow casts on all working relationships. Information and good faith play a key role
in contractual relationships.

3. Current Issues

The last three years have been defined by COVID, which also has an impact on the
world of work. * Here I consider it important to mention some areas which have been
affected: the granting of leave, breaks between work, wages, unpaid leave, absence
at the initiative of the employee, unilateral imposition of a working time limit of up

35 See Kenderes, 2001, p. 299; Kenderes, 2007, pp. 210-216.

36 Prugberger, 2001, p. 174.

37 See Section 277 (2) of the Labor Code: ‘Unless otherwise provided, a collective agreement
may deviate from the provisions of Parts Two and Three of the Labor Code.’

38 Board of the Hungarian Labor Law Society, Editorial Board of the Labor Law Journal, 2020.
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to twenty-four months, support for reduced working hours, vaccination obligations
during emergencies. However, I rather highlight the differentiation of telework in
more detail. It was necessary to regulate the home office at the legal level, as most
Hungarian experts also had the opposite opinion about its essential elements. * This
debate was concluded by the legislature in Case T / 17671. Since the bill on certain
regulatory issues related to the emergency situation, the new regulation on telework-
ing, i.e., Act CXXX of 2021 on Certain Regulatory Issues Related to the Emergency
(hereinafter: the Act), amends the rules of the Mt. on telework with effect from the
end of the emergency. The new regulations are as follows:

Section 196 (1) In the case of telework, the employee shall perform the work
for a part or all of the working time in a place separate from the employer’s
premises.
(2) The employment contract shall stipulate the employment of the employee in
the framework of teleworking.
(3) Unless otherwise agreed during teleworking
(a) the employer’s right of instruction extends to the definition of the tasks to
be performed by the employee,

b) the employer exercises his right of control remotely using a com-
puter device,

(c) the employee works at the employer’s premises for a maximum of one third
of the working days in the year in question, and

(d) the employer ensures that the worker can enter his territory and maintain
contact with another worker.

(4) If the employer exercises the right of inspection at the place of telework, the
inspection shall not impose a disproportionate burden on the employee or on
another person using the property serving as the place of telework.

(5) The employer shall provide the teleworker with all information provided to
another employee.

In Szekeres Bernadett’s* analysis, we read that the legislature has broadened
the category of teleworking: in addition to the previous mainly regular work done
remotely, teleworking also includes the case where the employee spends only part of
the working time away from the employer’s premises. Accordingly, it is very impor-
tant for an employee to work part-time at the employer’s part of his or her working
time. In our opinion, this has transformed the essence of teleworking, as so far tele-
working has served as an independent atypical category of legal relationships, but
because of this modification, belongs to its construction. It should be emphasized

39 Pdl, 2018, pp. 56-59; Czirdk and Nyerges, 2018, pp. 40-46; Bank et al., 2021, paras. 196-197;
Molnar, 2020, pp. 38-46; Kartyas et al., 2020; Venczel-Szaké et al., 2021, pp. 73-86; Herdon and
Rab, 2021, pp. 59-82.

40 See Szekeres, 2022, in press.
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that the legislation does not specify a mandatory ratio between on-site and remote
work for a given legal relationship to qualify as telework, the law contains only one
background rule that can be circumvented by consensus of the parties. According
to this, if the parties stipulate in the employment contract that the employment
relationship in question has been established for teleworking in accordance with
para. 2, they may freely adjust the proportion of time spent working away and at
the site in the absence of a provision. If this is not the case, para. 3 (c) applies only,
according to which the employee may spend no more than one-third of his or her
working time on-site. Accordingly, the employer may only instruct the employee to
work in an office for a maximum of one-third of the working time, but if the parties
wish otherwise, the law allows this. This freedom would allow either overwhelming
office work or even the rare occurrence of teleworking in the context of an atypical
telework relationship. However, in our opinion, this freedom destroys the stability of
the hitherto independent atypical legal institution, as it also puts hybrid work within
its framework, even though the legal consequences of telework are specifically in a
situation where there is no place for regular office work. The previously regulated
legal consequences of telework will generate more controversy when applying to
hybrid work than limiting the scope of employer instruction, as it has been specifi-
cally developed for the distance between the two parties. In practice, for example, it
can also lead to tension between employees if the employer can exercise close control,
supervision, and instruction about employees working in the same position in the
office. Among the many other issues, it can also be pointed out that the background
norm that the work schedule of a teleworker is not binding, unless otherwise agreed
by the parties, disappears from the regulation. The casual work schedule for telework
is fully appropriate and follows the essential features of telework. According to the
amending act, however, if the parties fail to rule on this issue, the non-binding rules
of procedure shall prevail. This can have particularly serious consequences for the
remuneration of extraordinary work that may be incurred while working remotely,
even from home. It should also be mentioned that the new regulation still does not
explicitly provide for the home office, as it approaches it from a distance, from the
perspective of hybrid work, and places it under the umbrella of telework. Related to
this is the fact that, due to several practical difficulties, employers often enter into
agreements with employees to employ them remotely, but the legal consequences and
rules of telework are applied only when the employee works remotely, and traditional
rules apply to time spent in the office. Thus, among other things, the traditional rights
of command and control of the employer apply. Based on the above lines, the practice
with this hybrid system of legal consequences tries to circumvent what is caused by
the current regulations, i.e., the integration of hybrid work into telework. It is not
clear whether the subjects of an employment relationship can establish a telework
relationship whose rules depend on where the employee is doing his or her work.
This issue may give rise to more controversy, but at the same time this practical need
is understandable, as highlighted above, the application of telework rules to clerical
work can lead to several contradictions. We must not forget, however, that this kind
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of (practical and legislative) approach runs counter to the separate entity of telework-
ing, being a separate, sui generis atypical employment relationship. With this broad
aspect, teleworking can still not be maintained as a separate, separable atypical legal
relationship. Continuous changes, new practical problems, and unforeseen techno-
logical advances all point to the need to re-examine telework from both a domestic
and an international, EU perspective to be able to apply it to hybrid conditions without
internal contradiction.”

In the case of occupational safety for teleworking, Section 86 of Act XCIII of 1993 on
occupational safety** shall apply. These rules do not allow an exception to the general
rules for an employer-run job. Due to the introduction of home office during the first
wave of the pandemic, the question arose as to the extent to which these requirements
should apply. Two different opinions emerged.* According to the first, they apply only
to workplaces set up and operated by the employer to provide workplaces for several
workers. According to them, occupational safety and health should be specifically
implemented in situations that exist in the longer term, such as teleworking. Thus, it
is not justified to apply all regulations to temporary work such as working from home.
These obligations are limited to a limited number. Such can be the use of a laptop,
which is a necessary tool for work. In this respect, the employer must act in such a way
that he carries out the necessary risk analyses as if he were carrying out his workplace.
In addition, the employer is obliged to provide information. These include calling for,
preventing, or eliminating hazards at work, and working to create a safe and healthy
work environment. The employee must be aware of the contents of the information.
This view also reflects the sudden situation, as it considers that due to the shortness
of time, the employer does not have the opportunity to establish the conditions for
working from home or the system of control. According to the other view, since there
is no substantive difference in terms of content between working from home and
working remotely, the same rules on health and safety apply to both works.

4. Data

According to the electronic register of collective agreements, 5,176 collective agree-
ments are registered in Hungary, of which 396 are fixed-term collective agreements.*

At present (based on pre-2012 data still available), a total of around 880,000-
900,000 workers are covered by collective agreements in Hungary. This coverage
is less than a third of the total number of employees concerned. Of these, 650,000
workers are covered by single-employer collective agreements (20-22%), 78,000

41 Seethe work of Bernadett Szekeres on this.

42 Act XCIII. of 1993 Chapter VII/A on occupational safety and health. Section 86/A shall apply
to different occupational safety rules for teleworking.

43 Board of the Hungarian Labor Law Society and Editorial Board of the Labor Law Journal, 2020.
44 See the data in the Industrial Relationships Information System at the following website:
http://www.mkir.gov.hu/ (Accessed: 5 May 2022).
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by multi-employer collective agreements (2-3%), 135,000 by collective agreements
concluded by an employer representative body (4-5%), while 230,000 are covered
by extended collective agreements (8-9%). In the latter, the average increase in
coverage from extension is only 5-7%. In terms of coverage of single-employer
collective agreements, the energy, water supply, transportation, postal mail, and
telecommunications sectors are outstanding. Almost 90% of workers in these
sectors are covered by collective agreements. The sectors with the lowest coverage
are construction (around 5%), trade (15%), repair of transport equipment (15%),
accommodation services (10%), wood, paper, and printing (19-20%). Almost half
of the workers (35-55%) are covered by collective agreements in textiles, clothing,
leather, oil, rubber, financial activities, mining, education, and health. The same
proportions are also found for other types of collective agreements (multi-employer,
employers’ representative body, etc.), albeit to a much lesser extent, in the follow-
ing sectors of the economy.* In practice, the implementation of extended collective
agreements is negligible, ‘[the] institution of extension has been recognized in the
Labor Code since 1992, and post-2002 labor policy has also expressed its receptive-
ness to extension proposals, but only a few sectors have so far reached the stage of
an extension decision.’ These are the electricity industry, the baking industry, the
catering industry and, more recently, the construction industry. ‘With the extension
in the construction sector, the impact of the extensions on collective bargaining
coverage has increased significantly: from 2.4% in the past, the number of workers
whose wages and working conditions are covered by collective agreements has now
increased by 6%.*

What is thought-provoking is the high number of collective agreements of
indefinite duration. If the parties conclude a collective agreement with each other
for an indefinite period, the legal relationship between them will be emptied
and they will not be motivated to conclude another collective agreement. Single-
employer collective agreements typically occur in the field of public services. There
is an increasing number of multi-employer employment relationships, in which it
is usually difficult to find the party (either on the employer or employee side) who
is entitled to negotiate, in accordance with the principle of the bargaining unit.
We have little information about these in Hungary. The willingness to expand also
shows the strength of the collective consciousness in our country. The question is
whether, and to what extent, the parties intend to raise it to a higher level in terms
of the outcome of lower-level agreements. However, this requires organization. This
is not strong in Hungary.

45 Szabé, 2015, pp, 21-22.
46 Szabd, 2015, pp. 32-33.
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5. Closing Remarks

In the evolutionary development of labor law, the private law character of labor law
has disappeared, then revived and strengthened. After all, in the changed economic
and social environment, it was impossible to keep the employment relationship
within the framework of private law, it was necessary to infiltrate elements of public
law. However, this does not mean the separation of labor law from private law. In
the relationship between labor law and private law, we can observe first self-identity,
then a kind of distancing, and finally a rapprochement. Globalization, the change in
the nature of work, and the increased role of the individual can be said to simultane-
ously, reinforcing each other, pushing the boundaries of national and thus Hungarian
labor law regulations.

The fundamental value of labor law is that it provides security in the economic
sense and thus creates predictability: on the one hand, with rules to protect the
employee from the inside, and by building a social network on the outside if the
employee is unable to work in a disturbed situation. In 1998, the ILO set out the fun-
damental rights that all states must respect: (a) the freedom of association and the
effective recognition of the right to collective bargaining; (b) the elimination of all
forms of forced and compulsory labor; (c) the effective abolition of child labor; and
(d) the elimination of discrimination in respect of employment and occupation. These
rights should apply as fundamental rules of the game, regardless of the playing field.
Security is therefore also about upholding core values within labor law.

Examining the basics of Hungarian labor law, I presented the system of the Labor
Code and its connection to civil law rules. In the differentiation of telework, the need
for protection and flexibility arises at the same time, the regulation of which is a chal-
lenge for the legislature. The power inherent in an employment contract to shape the
employment relationship of the parties is typically not found in a traditional employ-
ment relationship. And the statistics on collective bargaining show that the parties
have only limited use of the possibility of partnerships in the Labor Code.
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