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Réka Friedery

SERVING CITIZENS IN THE FIGHT AGAINST
CORRUPTION AT SUPRANATIONAL LEVEL
WITH THE EU OMBUDSMAN

Content: 1. Introduction. — 2. Hard Law, Soft Law and in-between: The EU Ombudsman Of-
fice. — 3. Serving European Citizens: Ombudsman Office at Supranational Level. — 4. Pro-
moting Transparency: Hard Law and Soft Law, the Code and the Charter. — 5. Corruption
and the Procedure of the EU Ombudsman in practice. — 6. Conclusion.

1. Introduction

The former Secretary-General of the United Nations, Kofi Annan approach-
ed broadly the issue of good governance, when he pointed out that good gov-
ernance comprises the rule of law, effective state institutions, transparency and
accountability in the management of public affairs, respect for human rights
where human rights also come to be seen as an integral element of good gov-
ernance. ' The Treaty on European Union, which came into force in 1993, was
seen a new stage in the process of creating an ever closer union among the
peoples of Europe, in which decisions are taken as openly as possible and as
closely as possible to the citizen. Article 2 of TEU lists EU values as democra-
cy, equality, the rule of law and respect for human rights, with further emphasis
on values as transparency and openness of Union decision-making procedures
stated as well in Articles 10(3) and 11(2) TEU and later on in Articles 15, 297
and 298 TFEU.

According to the European Commission, corruption is the abuse of power for
private gain which can be seen in many forms, such as bribery, trading in influ-
ence, abuse of functions. Moreover, it can also hide behind nepotism, conflicts of
interest, or revolving doors, the latter being between the public and the private

! Annual Report of the Secretary-General on the Work of the Organization (1997). UN Doc.
A/52/1 parr. 22 and 27.
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sectors. Its effects are serious and widespread.* But most importantly, corruption
can seriously harm the economy and society as a whole and, in extreme cases, can
undermine the trust of citizens in democratic institutions and processes. >

The European Union’s determination to tackle corruption in any forms achieved
several important developments either in hard law or soft law forms. But there is an-
other actor whose role and work adds to this fight, namely, the European Ombuds-
man, as this office is monitoring, supervising the European institutional life and we
put emphasise on to this widespread role from different aspects in the following.

2. Hard Law, Soft Law and in-between: The EU Ombudsman Office

Where is the place of the Office of the European Ombudsman in the map of
fight-against corruption? We shall look into the legislation of the EU. Regarding
primary EU legislation, first the Treaty on European Union listed among the pro-
visions on police and judicial cooperation in criminal matters the prevention and
combating of corruption, organised or otherwise, as one objective enabling the
creation and safeguarding of a European area of freedom, security and justice.*
This was strengthened by the Lisbon Treaty, where the Treaty on the Functioning
of the European Union categorized it as a “euro-crime”, a particularly serious
crime with a cross-border dimension. >

As for secondary EU legislation, the EU has adopted two important instruments
against corruption. The Convention on Protection of the European Communities’
Financial Interests  entered into force in 2002. According to Art. 1, fraud also co-
vers the corrupt act of embezzling EU funds. We shall emphasize that EU funds
are managed by the European Investment Bank, that belongs among others under
the supervision of the EU Ombudsman. The convention also calls on Member
States to take the necessary and appropriate measures to transpose this definition
into their national criminal law and render it a criminal offence. The 1996 Protocol
to the Convention’ deals specifically with corruption, involving national and EU
officials, that damages, or is likely to damage, the EU’s financial interests. ®

2 https://ec.europa.eu/home-affairs/what-we-do/policies/organized-crime-and-human-trafficking/
corruption_en.

3See Report from the Commission to the Council and the European Parliament — EU Anti-
Corruption Report, Brussels, 3.2.2014, COM(2014) 38 final.

4 Art. 29, Treaty on European Union, OJ C 325/5, 24 December 2002.
5 Art. 83.1.

¢ Council of the EU, 1995a.

7 Council of the EU, 1996a.

8In May 1997, a Second Protocol to the Convention on the Protection of the European Commu-
nities’ Financial Interests was introduced, entered into force in 2009.
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A very important step regarding the anti-corruption measures was the Conven-
tion on the Fight against Corruption involving Officials of the European Commu-
nities or Officials of Member States of the European Union.’ Indeed, very im-
portant because it differentiates between active and passive corruption. The first
variant requires parties to criminalise the request from or receipt by a public offi-
cial of any advantage or benefit in exchange for the official’s action or omission
in the exercise of his/her functions, '’ and the second variant the promise or giving
of any such advantage or benefit to a public official. !' In serious cases, criminal
charges could include penalties involving deprivation of liberty, which can give
rise to extradition. '? In addition, according to the Explanatory Report adopted by
the Council that serves as a detailed commentary on the Convention, Member
States must take the necessary measures to allow heads of businesses, or any per-
sons having power to take decisions or exercise control within a business, to be
declared criminally liable in cases of active corruption by a person under their au-
thority, or by a person acting on behalf of the business. '*

In 2003, the EU institutions defined principles for improving the fight against
corruption in acceding, candidate and other third countries. They also called on
Member States to render active and passive corruption in the private sector crimi-
nal offences, for which legal persons could be held liable. In its Resolution on Aid
Effectiveness and Corruption in Developing Countries, the European Parliament
called on the European Commission, when designing its development pro-
grammes, to focus more specifically on issues of accountability and transparency,
since weak accountability mechanisms tend to facilitate corruption. It also called
for more transparency in programmes for budget aid granted by the EU, including
the requirement to publish relevant information about the aid spent in the recipi-
ent country and involve parliaments and inform civil players in this process.

In 2011, in its Communication on Fighting Corruption in the EU the European
Commission set up a new mechanism, the so-called Anti-Corruption Report.'* As

9 Council of the EU, 1997c¢, entered into force in 2005.
10Art, 2.
T Art. 3.
12 Art. 5.
3 Art. 6.

14 Establishing an EU Anti-corruption reporting mechanism for periodic assessment (“EU Anti-
corruption Report”) Commission Decision, Brussels, 6 June 2011 C(2011) 3673 final https://ec.
europa.eu/home-aftairs/sites’homeaffairs/files/e library/docs/pdf/com_decision_c%282011%29 3673 _
final en_en.pdf.

The first Anti-Corruption Report payed particular attention to lingering problems in public pro-
curement, and highlighted incidences of corruption in the healthcare system, in party financing, and
at the level of local government. See Report from the commission to the council and the europen
parliament EU anti-corruption report, Brussels, 3 February 2014, COM(2014) 38 final, 2014, p. 14.

https://ec.europa.eu/home-affairs/sites/homeaftairs/files/e-library/documents/policies/organized-
crime-and-human-trafficking/corruption/docs/acr 2014 _en.pdf.
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the paper highlights, the European public backed more steps in the fight against
corruption: the public consultation conducted by the Commission in preparation
for this Decision revealed extensive support for action to be taken at EU level, in-
cluding setting up an EU anti-corruption evaluation mechanism. In the 2008 Com-
mission’s public consultation in preparation for the Stockholm Programme, 88%
of respondents considered that the EU should do more about corruption. > The
Anti-Corruption Report aims to monitor and assess Member States’ efforts against
corruption, and consequently encourage more political engagement. Published
every two years the report seeks to: provide a fair reflection of the achievements,
vulnerabilities and commitments of all Member States; identify trends and weak-
nesses that need to be addressed; and stimulate peer learning and exchange of best
practices. '°

In the same year when the first Report has been published, an Eurobarometer
survey indicated that three quarters (76%) of Europeans think that corruption is
widespread and more than half (56%) think that the level of corruption in their
country has increased over the past three years. And going back to our subject,
after the first Anti-Corruption Report had been published, the European Om-
budsman called on the Commission to include performance of EU administration
in the next Anti-Corruption Report, and to add a chapter on the performance of
the EU administration to the next report.'’ To understand why the EU Ombuds-
man got involved in this issue, we shall explain the work of the European Om-
budsman, starting with its mandate.

3. Serving European Citizens: Ombudsman Office at Supranational
Level

The Office of the EU Ombudsman was established to investigate and report on
complaints about maladministration within the EU institutions, bodies, agencies
and offices. The main goal was to create a more effective, accountable, transpar-
ent and ethical administration. Nevertheless, this office has no mandate to deal
with complaints against the national authorities of Member States. The provisions
concerning the European Ombudsman cover only generally maladministration. It
had been only referred to in the Maastricht Treaty and the Office’s Statute to the
extent that the Ombudsman examines instances of maladministration. Yet, it is
established that maladministration occurs, when an EU institution does not act in
accordance with the Community law, or neglects or fails to take account the prin-
ciples and rules created by the Court of Justice of the European Union. The lack

15 Ibid. 2.
16 https://ec.europa.eu/commission/presscorner/detail/en/MEMO_14_68.

17 https://www.ombudsman.europa.eu/hu/press-release/en/53452.
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of exact definition inspired the European Ombudsman to interpret the term, stat-
ing that administrative irregularities, administrative omissions, abuse of power,
negligence, unlawful procedures, unfairness, malfunction or incompetence, dis-
crimination, avoidable delay and the lack or refusal of information may also be-
long under the frame of maladministration. '® In 1997, there was another attempt
to clarify it, stating that ‘maladministration occurs when a public body fails to act
in accordance with a rule or principle which is binding upon it’ and this definition
was strengthened by the adoption of a European Parliament decision in 1998.
Here we shall point out that the opinion of the Court of First Instance offered an-
other clarification, namely, that the principle of sound administration, does not, in
itself, confer rights upon individuals except where it constitutes the expression of
specific rights such as the right to have affairs handled impartially, fairly and
within a reasonable time, the right to be heard, the right to have access to files, or
the obligation to give reasons for decisions, for the purposes of Article 41 of the
Charter of Fundamental Rights of the European Union. "

4. Promoting Transparency: Hard Law and Soft Law, the Code and
the Charter

In the Maastricht Treaty, the establishment of the European Ombudsman was
an element of European citizenship. European citizenship was needed to introduce
because the early period of European integration gave no role to citizens and for
the deepening of integration a sort of identification and means of demonstrating a
European ’added value’ were required. *° Also citizenship offered a direct connec-
tion between the Union and the citizen because any European citizen or any natu-
ral or legal person residing or having registered office in a Member State of the
Union may, directly or through a Member of the European Parliament, refer a
complaint to the Ombudsman in respect of an instance of maladministration in the
activities of EU institutions or bodies, with the exception of the Court of Justice
and the Court of First Instance acting in their judicial role.?' The EU Ombuds-
man’s work is based on maladministration which can be regarded as a complex of
procedural obligations emerging from the interaction between the administration
and the public, and these procedural obligations can gradually increase. The defi-

18 First in the annual reports of 1995 and 1997.
19 Case T-193/04 Hans-Martin Tillack v. Council, Judgement of 4 October 2006, para. 127.

20 A. WARLEIGH, Purposeful Opportunists? EU Institutions and the Struggle over European Cit-
izenship, in R. BELLAMY-A. WARLEIGH (eds.), Citizenship and Governance in the European Union,
Continuum, London, 2001, p. 22.

2V Art. 2 section (2) of the Statute of the European ombudsman. https://www.ombudsman.
europa.eu/hu/legal-basis/statute/hu.
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nition of good administrative practices (good administrative behaviour) as an op-
posite to maladministration has been used by the European law since the 1960s,
and is unwrapped through the activities of the European Court of Justice. %

According to the European ombudsman in order to prevent an instance of mal-
administration the practice of good administration shall be followed. After he
conducted an own initiative inquiry in November 1998, whose subject was the
correct procedure determining the relation between the public officials of Com-
munity bodies and institutions and to clarify the good administrative procedure,
the European ombudsman prepared the European Code of Good Administrative
Behaviour. The ombudsman has initiated the investigation because of complaints
made where the offences could have been avoided with a clear and public record
of obligations of the Community officials. Also, the ombudsman took into ac-
count that the office was set up at the supranational level in connection with the
Union’s commitment to a democratic, transparent and accountable administration.

Thus, in order to clarify the right to good administration the European Om-
budsman draw up the European Code of Good Administrative Behaviour contain-
ing guiding principles for the relationship between citizens and civil servants. In
addition, the principle of good administration requires from the Community insti-
tutions and bodies the compliance with their obligations, the service-minded atti-
tude and it ensures citizens the appropriate treatment, and good administration can
be found under Article 41 and Article 43 of the Charter of Fundamental Rights as
well. The code gives the opportunity to the official, who follows the principles
laid down to avoid an instance of maladministration. > And citizen who is famil-
iar with the principles can require the basic principles of good administrative be-
haviour. The Code represents a preliminary attempt to codify general rules on
Community administrative procedure, albeit in a soft law form. Therefore, one
can claim that, gradually, the Ombudsman has taken on both the role of controller
of “maladministration” and of codifier of good administration. **

The fundamental right to good administration includes the right to an open and
accessible EU administration. The right to good administrative procedure embod-
ied in the above-mentioned code has been formulated into the Charter of Funda-

22 The principle of good administration has been already enshrined in Court of Justice judgement
of 31 March 1992 in Case-255/90 P, Burban [1992] ECR 1-2253 and Court of First Instance judge-
ments of 18 September 1995 in Case T-167/94 Nolle [1995] ECR 11-2589, and 9 July 1999 in Case
T-231/97 New Europe Consulting and others [1999] ECR 11-2403.

See Council of the EU, Charter of Fundamental Rights of the EU. Explanations relating to
the complete text of the Charter, Office for Official Publications of the European Communities,
2001, p. 58.

23 THE EUROPEAN OMBUDSMAN, What can the European Ombudsman do for you? A guide for
citizen, Office for Official Publications of the European Communities, Luxembourg, 2002, p. 13.

24S. CADEDDU, The Proceedings of the European Ombudsman, Law and Contemporary Prob-
lems, Vol. 68, no. 1, The Administrative Law of the European Union, 2004, pp. 161-180.
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mental Rights of the European Union as a right enjoyed by the European citizens:
the right to good administration in Article 41 % and the right to refer to the Euro-
pean Ombudsman in Article 43.% It confirms the importance of the Charter of
Fundamental Rights that it has been incorporated into the draft European Consti-
tution with the active involvement of the ombudsman the Charter and the now it
is part of the Lisbon treaty. In the preliminary draft constitutional treaty an article
on citizenship of the Union was included. Among the new rights was the right to
complain to the ombudsman as a new forum for legal redress. It followed the idea
that this new forum would contribute to the achievement of an open, reliable and
service oriented government.

With the creation of the Charter of Fundamental Rights, the Union sought to
strengthen its commitment to fundamental (human) rights. The Charter outlined
the general human rights policy in 50 articles, among which the two mentioned
articles in connection with the ombudsman.

The ombudsman is involved in strengthening citizens’ rights within the Com-
munity and participates to make the institutions take seriously the Charter of Fun-
damental Rights.

The ombudsman promotes the Charter through his procedure: takes into ac-
count its principles and rules when investigates instances of maladministration.
The institutions and their officials are obliged to respect the principles of good
administrational conduct in their public relations laid down in the code.?’ The
ombudsman conducted many own-initiative inquiries regarding the rights of the
Charter and his office uses the Charter regarding the complaints. The own-ini-

2 «[...] Article 41:

1. Every person has the right to have his or her affairs handled impartially, fairly and within a
reasonable time by the institutions and bodies of the Union.

2. This right includes:

— the right of every person to be heard, before any individual measure which would affect him
or her adversely is taken;

— the right of every person to have access to his or her file, while respecting the legitimate inter-
ests of confidentiality and of professional and business secrecy;

— the obligation of the administration to give reasons for its decisions.

3. Every person has the right to have the Community make good any damage caused by its insti-
tutions or by its servants in the performance of their duties, in accordance with the general principles
common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages of the Treaties
and must have an answer in the same language».

26 «[...] Article 43:

Any citizen of the Union and any natural or legal person residing or having its registered office
in a Member State has the right to refer to the Ombudsman of the Union cases of maladministration
in the activities of the Community institutions or bodies, with the exception of the Court of Justice
and the Court of First Instance acting in their judicial role».

27 Article 1, in THE EUROPEAN OMBUDSMAN, Code of Good Adminitrative Behaviour, Office for
Official Publications of the European Communities, Luxembourg, 2005.
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tiative inquiries prove that he is not only reactive but also proactive, thus contrib-
utes to more general issues involving the rights of citizens.

5. Corruption and the Procedure of the EU Ombudsman in practice

Promoting greater openness and transparency, accountability in the EU admin-
istration are main targets set for the EU Ombudsman. The office receives many
complaints about the EU institutions themselves, for example about lack of trans-
parency, alleged conflicts of interest, “revolving doors”, and other ethical con-
cerns. In 2018, the main issue of inquires concerned transparency/accountability,
with 24,6% of all inquires. **

Procedural norms regarding EU administrative law are found in the Treaty, the
Charter, EU legislation, the case law of EU courts and the decisions of the EU Om-
budsman. * One of the main activity to promote transparency concerns the investi-
gation of the Ombudsman regarding access of documents. TFEU clearly states that
the objective to promote good governance and ensure the participation of civil soci-
ety thus citizens have right of access to documents of the Union institutions, bodies,
offices and agencies, and the latter have the obligation to offer access to their doc-
umenst with listed exceptions.*® Also, the Charter of Fundamental Rights declares
fundamental individual right of access to documents, that is to say, any citizen of
the Union, and any natural or legal person residing or having its registered office in
a Member State, has a right of access to documents of the institutions, bodies, offic-
es and agencies of the Union, whatever their medium. ' Institutions and bodies of
the EU have an obligation to guarantee the ‘widest possible’ access to documents.
While legislative documents, as the general rule, should always be available, this
does not in any way imply that administrative or executive matters, in contrast, are
to be conducted in secrecy.** The European Ombudsman also takes part in the so-
called whistleblow-process, where complainant will be the whistleblower, an offi-
cial or other servant of the EU accordingly to the Staff Regulation. This person who
is aware of a possible illegal activity, including fraud or corruption, detrimental to
the Union’s interests, can make a complaint to the Ombudsman throughout, or in
connection with the person’s performance. Moreover, the official can be aware of
another conduct relating to the discharge of professional duties which may consti-

28 Annual Report 2018, https://www.ombudsman.europa.euw/hu/multimedia/infographics/en/79.

29 See more P. CRAIG, UK, EU and Global Administrative Law: Foundations and Challenges,
Cambridge University Press, 2015.

30 Art. 15 TFEU.
31 Art. 42 of the Charter.

32 H. HOFFMANN-P. LEINO-SANDBERG, An agenda for transparency in the EU, 23 October 2019
https://europeanlawblog.eu/2019/10/23/an-agenda-for-transparency-in-the-eu/#_ftnl.



Serving Citizens in the Fight against Corruption 57

tute a serious failure to comply with the obligations of EU officials. A prerequisite
of the complaint procedure, the person concerned must have informed either the
immediate superior or Director-General or, if it considered useful, the Secretary-
General, or persons in equivalent positions, or the European Anti-Fraud Office di-
rectly. ** According to the Staff Regulations, individuals who turn to the Ombuds-
man, shall not suffer any prejudicial effects on the part of the institution concerned.
As the complaint procedure is confidential, this type of complaints were treated
confidentially, too.

The role that so-called whistleblowers play in exposing corruption is empha-
sised in the fact, that one of the first strategic inquiries ** launched by the EU Om-
budsamn concerned EU institutions obliged to introduce internal whistleblowing
rules covering the protection of whistleblowers, the provision of information to
them, and the procedure for handling complaints made by whistleblowers. As part
of the inquiry, nine EU institutions** were asked about their steps taken but only
two of the nine institutions and bodies contacted have adopted internal rules as
required by the Staff Regulation, namely, the Commission and the Court of Audi-
tors. The Ombudsman closed the inquiry with guidelines for further improvement,
thus to finalise their discussions about implementing the necessary amend-
ments. *® It is worth to mention that the EU Ombudsman led the way and prepared
the office’s own internal whistleblowing rules with interested parties invited to
comment it. ¥’

The rules and procedures of the Commission are clearly detailed to prevent
conflicts of interest regarding current Commissioners and ex-Commissioners. In
case a Commissioner leaves the EU institutions for the private sector or vice
versa, it can lead to conflict of interest. This so-called revolving doors issue has
the possibility with potential future jobs or with the use of inside information
and networks to benefit the private interests of a new employer. The ombuds-
man conducted an inquiry about a paid position held by an ex-Commissioner
with the conclusion that the Commission had failed adequately to deal with the
ex-Commissioner’s breach of the Code of Conduct despite concerns by the Ad

33 Art. 22a of the Staff Regulations.

34 These own-initiative inquires aim to draw attention to matters of public interest and look into
wider systemic issues affecting the EU institutions and the democratic decision-making process See
more https://www.ombudsman.europa.eu/en/strategic-issues/strategic-inquiries.

35 The European Parliament, the European Commission, the Council of the European Union, the
Court of Justice of the European Union, the European Court of Auditors, the European External Ac-
tion Service, the European Economic and Social Committee, the Committee of the Regions, and the
European Data Protection Supervisor.

36 Decision of the European Ombudsman closing her own-initiative inquiry 01/1/2014/PMC
concerning whistleblowing, https://www.ombudsman.europa.eu/en/decision/en/59114.

37 Draft decision of the European Ombudsman on internal rules concerning whistleblowing,
https://www.ombudsman.europa.eu/en/correspondence/en/54612.
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Hoc Ethical Committee. The EU Ombudsman proposed that the Commission
revise the Commissioners’ Code of Conduct to include sanctions for any breach
of obligations by a serving or former Commissioner. We shall mention a well-
known example for revolving doors concerning the appointment of the Com-
mission President Barroso’s to Goldman Sachs. Because of the citizens’ inter-
est, the ombudsman made inquiries about the measures the Commission had
taken to check whether Barroso’s actions met the ethics obligations. As a result
of the inquiry, the Commission announced plans for a much more detailed Code
of Conduct for Commissioners even with some suggestions accepted from the
EU Ombudsman. *® Recently, in case 2168/ 2019/KR, the ombudsman opened
an inquiry based on a complaint from the organisation Change Finance, into the
decision by the European Banking Authority (EBA) to approve its Executive
Director’s request to become CEO of an association representing the finance in-
dustry, where the compolainant, the organization Change Finance argued that
the move will create conflicts of interest. **

The EU Ombudsman investigates and reports on complaints about maladmin-
istration within the EU institutions, bodies, agencies and offices and citizens
mainly complain about transparency and corruption issues concerning the activi-
ties of the EU Commission, the European Anti-Fraud Office and the Europan In-
vestment Bank.

According to the statistics, nearly 60% of the ombudsman’s inquires con-
cerned the European Commission, *° which can be explained by the fact that the
Commission is the main European institution which has mostly direct links with
European citizens. The Commission’s alleged maladministration in corruption cases
lead to several inquiries. Case 1262/2016/PL concerned a complaint about the Euro-
pean Commission’s failure to reply to correspondence and investigate the com-
plainant’s allegations of an instance of corruption in Romania. The Ombudsman
found that the Commission’s reasons not to investigate the matter, namely that it
was not competent to do so, were reasonable and correct. It was therefore con-
cluded that there was no maladministration by the Commission as regards this as-
pect of the complaint and the case was closed.*! Failure to reply is a very com-
mon ground to turn to the Ombudsman Office for example in connection with in-
fringement complaint concerning alleged corruption and discrimination** or con-

38 Annunal Report 2018, https://www.ombudsman.europa.eu/en/annual/en/113728.
3 Case 2168/2019/KR., https://www.ombudsman.europa.eu/hu/case/en/56050.
40 Annual Report 2018.

41 Decision in case 1262/2016/PL on the European Commission’s failure to reply to correspond-
ence and undertake investigations concerning an instance of corruption in Romania, https:/www.
7ombudsman.europa.eu/en/decision/en/76522.

42 Case 1921/2019JN, https://www.ombudsman.europa.eu/en/opening-summary/en/121148.
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cerning alleged corruption practices and lack of independence of the judiciary in
Bulgaria. ¥

Many complaints concern the issue of transparency with complaints from compa-
nies and other legal entities concerning anti-trust investigations and other cases relat-
ed to the Commission’s competition policy. That was in a case when the Commission
had an electronic copy of an internal e-mail of a competitor that it claimed was crucial
evidence but did not release the e-mail until just over a month before fining the cartel,
and yet it had had the e-mail for six months. The Commission’s explanation about the
delay did not convince the Ombudsman, and the Commission’s conduct had been
criticized. ** However, the Commission does acknowledge in many cases that a pro-
cedure has not been totally transparent and negotiates with the complainant with a
view to resolve the issue amicably. *°

Hence, the area of institutional or policy matters with alleged procedural er-
rors made by the Commission during an anti-trust investigation are grounds for
many complaints e.g. when the Commission failed to take minutes of a meeting
despite the fact that the meeting directly concerned the subject-matter of the
Commission’s investigation. In another case the complaint was made in connec-
tion the European Commission’s refusal to grant access to documents concern-
ing the envisaged second EU Anti-Corruption report and the study regarding
corruption within the EU institutions. * The Commission refused to disclose
these documents on the ground that their disclosure could undermine the inter-
nal decision- making process. Here, the ombudsman concluded that the Com-
mission was fully justified in withholding their content there was no maladmin-
istration. ¥/

Another institution being in the focus of the European Ombudsman, the Euro-
pean Investment Bank belongs under the supervision of the ombudsman office.
Regarding the Bank’s activity, 3,3% of the inquires concerned issues such as

43 Case 641/2019/TM, https://www.ombudsman.europa.eu/en/opening-summary/en/113435.

# The German company Infineon made one such complaint. The Commission was investigating
it in the ‘smart card chips’ cartel inquiry, along with Philips, Samsung, and Renesas, and eventually
fined them for belonging to the cartel, Annual report, 2014, 15.

4 A case about tender procedure for a supply contract, the Commission acknowledged that the
procedure was not totally transparent. It indicated that, at the time of drafting its opinion on this
case, it was negotiating with the complainant with a view to resolving the issue amicably. The Om-
budsman appreciated the fact that the Commission had taken responsibility for the mistake and that
it was negotiating a solution with the complainant, Annual report 2006, 46.

4 The complainant requested access to the documents under Regulation 1049/2001. The Com-
mission identified six draft country analyses, drawn up by its staff as part of the follow-up to the
2014 EU Anti-Corruption Report. These contained internal, preliminary opinions on corruption is-
sues in some Member States.

4T Decision in case 1099/2017/JAP concerning the European Commission’s refusal to disclose six

draft country analyses prepared in the context of the envisaged second EU Anti-Corruption Report,
https://www.ombudsman.europa.eu/en/decision/en/89252.
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transparency or failure to respond.*® The transparency policy of the EIB was a
ground of an ombudsman investigation, with international and EU standards ap-
plicable to access to information. Although the EU Ombudsman did not find mal-
administration, the ombudsman highlighted two key areas where the EIB should
make further improvements in transparency, namely, to start disclosing more in-
formation about its internal inspections, investigations and audits on fraud and
corruption cases so that to strengthen transparency. Furthermore, the Ombudsman
made several recommendations to improve the policy, for example to remove
from its transparency policy the presumption of non-disclosure related to infor-
mation and documents collected and generated during inspections, investigations
and audits on fraud and corruption, including once these have been closed. This is
in connection with corruption cases about enormous amount of funds lent to com-
panies, States and national. Case 146/2017/DR was an example how a project fi-
nanced by the EIB raised environmental, health and independency questions re-
garding its monitoring. The complaint concerned a project financed in Madagas-
car for nickel-cobalt mining and processing and the time taken to deal with the
complaint and the concerns about monitoring in terms of respect for environmen-
tal, health and safety requirements in an independent manner were questioned.
There was a clear maladministration as the bank’s investigation took six years re-
garding the complainant’ concerns. As a result of the ombudman’s inquiry, the
EIB’s Complaints Mechanism was upgraded. The Ombudsman made correspond-
ing recommendation how the EIB monitors projects and made recommendation
about avoidable problematic issues. *°

Another example concerned the EIB’s failure to reply to a complainant about a
case of alleged fraud and corruption related to an EIB investment project. After
the Ombudsman Office contacted the Bank about the complaint, the relevant
Bank division sent the reply to the complainant, and ensured that it had taken all
appropriate measures to ensure that EIB loans are used for the purposes intended
and that all activities are free from prohibited conducts. *

In 2018, 2, 8% of all ombudsman inquires concerned the activity of the Eu-
ropean Anti-Fraud Office®' that was established to investigate fraud against the
EU budget, corruption and serious misconduct within the European institutions
and the discharge of professional duties by members and staff of the EU institu-
tions and bodies that could result in disciplinary or criminal proceedings.

48 Annual Report 2018.

4 Recommendation of the European Ombudsman in case 146/2017/DR on how the European
Investment Bank handled a complaint about breaches of environmental, health and safety require-
ments in a project it financed., https://www.ombudsman.europa.eu/en/recommendation/en/107214.

30 Decision in case 1174/2017/CEC on the European Investment Bank (EIB)’s failure to answer
correspondence concerning a case of alleged fraud and corruption related to an EIB investment project.
Case 1174/2017/CEC, https://www.ombudsman.europa.eu/en/opening-summary/en/82215.

3! Annual Report 2018.
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The complainants, two citizens living in Germany, turned to the European
Anti-Fraud Office (OLAF) about alleged misuse by Bulgarian public authorities
of EU funds for reinforcing a water ditch. OLAF explained that it would not in-
vestigate the matter mainly because the alleged construction defects did not
raise sufficient suspicion of fraud or corruption. Not being satisfied with OLAF’s
reply, the complainants turned to the Ombudsman. The Ombudsman inquired
into the issue from the perspective that, as part of the challenge to build citi-
zens’ trust in the EU, it is important that those citizens reporting concerns to
OLAF also feel that these concerns are taken seriously. In this regard, the Om-
budsman found OLAF’s position, as communicated to the complainants, to be
entirely coherent and reasonable. OLAF had thus not committed maladministra-
tion in its handling of the complainants’ concerns. >

OLAF investigates corruption allegations and makes decisions based on
facts, and can not go beyond what is proportional to the purpose pursued by its
action. Thus, when OLAF made allegations of bribery without a factual basis
that is both sufficient and available for public scrutiny constituted an instance
of maladministration according to the EU Ombudsman. 53 However, the case
did not stop here. OLAF refused a draft recommendation from the Ombuds-
man that it should acknowledge that it made incorrect and misleading state-
ments in its submissions to the Ombudsman. The Ombudsman therefore con-
sidered that the matter should be put before the European Parliament. The
ground for this was that the Ombudsman considered that the present case rais-
es an important issue of principle, affecting the trust of citizens in the EU in-
stitutions and bodies. Citizens should be able to have confidence in the accu-
racy and completeness of the Ombudsman’s inquiries. If an institution or body
has provided inaccurate and misleading information to the Ombudsman, there-
fore, it should be prepared publicly to acknowledge the fact in order to set the
record straight. **

6. Conclusion

The role played by the ombudsman in the EU’s fight against corruption in
multidimensional.
First of all, the ombudsman helped to form hard law (the Charter) and soft law

32 Decision in case 1068/2017/PMC on the European Anti-Fraud Office’s handling of concerns
about the use of EU funds in Bulgaria., https://www.ombudsman.europa.eu/en/decision/en/83335.

33 Decision of the European Ombudsman on complaint 1840/2002/GG against the European An-
ti-Fraud Office, https://www.ombudsman.europa.cu/en/press-release/en/122.

4 Special Report from the European Ombudsman to the European Parliament following the
draft recommendation to the European Anti-Fraud Office in complaint 2485/2004/GG. https://www.
ombudsman.europa.eu/en/special-report/en/406.
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(the Code) documents which improve the transparency direction of the EU —
transparency is an important mean against corruption. Secondly, the ombuds-
man’s mandate concern complaints whose subject are transparency, accountabil-
ity and access to documents. Thirdly, the mandate covers the investigation of
those institutions which are in the middle of corruption cases: the EIB, the Com-
mission and OLAF itself. Quite interesting that OLAF is the main EU body in the
fight against corruption but because the EU Ombudsman is the supervisor of
OLAF’s activity regarding maladministration, the Ombudsman’s procedure
strengthen the fight against corruption.

The activities of the European Ombudsman are largely determined by the ex-
pressed critique regarding the lack of transparency in the EU institutional system,
cases involving the lack of transparency make up the largest group since the fo-
rum’s establishment, and a number of resolutions have been issued in connection
with this. It is important to mention the Ombudsman himself is to ensure trans-
parency during the complaint procedure so that people could follow their cases
and understand the proceedings that propagates good example.





