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Introduction

The Charter of Fundamental Rights of the Buropean
Union (hereinafter: Charter) has become part of the
primary sources of Union law based on Article 6 (1)
of the Treaty on the European Union (hereinafter:
TEU) as modified by the Lisbon Treaty that came
into force in December 2009. This reform has been
of key importance from the aspect of the (consti-
tutional) development of the Union. Ensuring the
legal binding force of the Charter did not mean a
change in the division of competences between the
Union and the member states. This follows, on the
one hand, from the guarantees relating to the field of
application defined in Article 51 of the Charter and,
on the other hand, from the statement made by the
Courtl of Justice of the European Union (hereinafter:
CIEU) that fundamental rights protection guaranteed
by the Union cannot have the effect of extending
the competences of the Community defined by the
founding treaties,! which was also reinforced by
the second subparagraph of Article 6(1) of the TEU.
Thus to date the Charter does not replace the national
systems for fundamental rights protection, instead it
just complements them. The Charter addresses first
and foremost the EU institutions. Member states
are subject to their own constitutional bill of rights,
and they have to respect the Charter only insofar
as they apply Union law. This logic system is chal-
lenged however by the CJEU on the one hand, by
the ambiguous interpretation of the “acting within
the scope of” criterion, and on the other hand by
national courts whose questions in the preliminary
ruling procedures seem to indicate an existing need
for enhancing the scope of the Charter beyond the
application of Union law.

In Nevember 2013 the European Commission
started to collect impulses and ideas which may
contribute to shaping of the European Union'’s justice
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policy over the coming years. The forum of the debate
on EU justice policies is the Assises de la Justice, and
the discourse encompasses the potential develop-
ment of civil, criminal and administrative law, the
rule of law and fundamental rights in the EU2 To
stimulate the debate five discussion papers were
made available. Discussion paper on Fundamental
Rights posed the question whether the rights guar-
anteed in the Charter should be directly applicable
in the member states in all cases, by abolishing the
limitations of Article 51 of the Charter.?

This contribution aims to collect arguments for
direct applicability by assessing the significance and
so fareffect of the Charter, as well as underpinning its
strong relations to the general values of the European
Union. In points (I)-(f) 1 try to evaluate the actual
situation with its deficiencies and controversies in
respect of the EU values, the effect of the Charter
and the recent case law of the CJEU, and in point
(IV) argue for the removal of the legal limitations
from the way of direct applicalion, taking also its
difficulties into account.

I. EU values and the Charter

The member states” common constitutional traditions
are recognised by Article 2 of the TEU as amended
by the Lisbon Troaty,’* which establishes the comnmon
values as legitimating source of the polities forming
a union. Although Article 2 formulates values, these
can be considered as basic principles’ of the Union,
because they producelegal consequences.® Thus, they
influence the objectives of the Unjon, their infringe-
ment may be sanctioned,” and their respect is one of
the conditions for EU membership. As Bogdandy
stated, the values of Article 2 are to be understood
as legal norms, and since they are overarching and
constitutive, they are founding principles.® The CJEU
for the first time referred to these values - enshrined
at that time in Article 6(1) of the TEU pre-Lisbon - in
its famous decision in Kadi, as principles that can-
not be derogated by any acts of the Union even by
those based on international law.? Besselink pointed
out, that this judgment was the full recognition of
the values shared by the Union and the member
states.’ In Pernice’s opinion, the Charter in parlicular
explains and specifies what the common values re-
ferred toin Article 2 of the TEU as the foundation of
the Union may really mean. The Charter rights may
be invoked both in political processes (i.e. against
adopted legislation) and as individual actions for
judicial review."! The respect of the Charter as legally
binding instrument creates a direct legal relation-
ship between the citizens and those who exercise
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the power for and on behalf of them in the EU. Thus
the Charter makes it clear that the Union is different
from any other international organisation, since it
is the Union of citizens, not simply that of member
states.’ The Charter f ully respects the implementa-
tion of subsidiarity, as it contains many references to
national law and practice, and as primarily the EU
institutions are bound by it.

At the same time, it has to bear in mind that mem-
ber states are permanently bound by Article 2 of the
TEU, ie. ils scope is not limited to the application
Union law. For the EU member states it is an inter-
national (or more precisely, supranational) obli gation
which is supreme over the domestic law. 1f we ac-
cept that the Charter explains and specifies the exact
meaning of the shared values, its direct applicability
could be deduced by teleological interpretation. At
present this kind of interpretation is circumvented
by the text of the treaty (Article 6(1) second sentence)
and the Charter itself (Article 51).

II. Limits of the effect of the Charter

Despite its clear significance acknowledged by the
jurisprudence, the Charter is not able to fulfilits task
completely, unless it fully contributes to and serves as
a basis for the harmonisation of common European
standards of fundamental rights protection.

1. Limited legislative effect

Considering the limitations of the Article 6(1) sec-
ond sentence of the TEU,” and Article 51(2) of the
Charter™ - which are in compliance with the liberal
constitutional concept that fundamental rights norms
do not attribute power, but merely limit the exercise
of powers - the Union cannot directly influence the
formation of the common standards, i.e. it has no
legislative competences except of the treaty-based
rights. In other words, the Commission can propose
EU legislation that gives concrete effect to the rights
and principles of the Charter only where the EU has
competence to act under the TEU or the Treaty on
the Functioning of the European Union (hereinafter:
TFEU). This results that the Union content, effect and
protection level of Treaty rights and Charter rights
has been developed differently - in the former case
by secondary legislation and by judicial way, in the
latter only by case law.

The restrictive provisions contained in Article
6(1) of the TEU and Article 51(2) of the Charter give
expression to the requirement that the Charter shall
not extend the competences of the Union; in other
words, Union legislation relating to fundamental
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rights shall continue to be based on specific legal
grounds provided in the TEU or TFEU, the funda-
mental rights character of which is merely reinforced
by the provisions of the Charter.

The second sentence of Article 6(1) confirms the
conviction (or phobia in the case of some member
states) that the restrictive interpretation of EU com-
petences shall continue to be ensured. Regulation of
such content may be found, for instance, in Article
4(1), Article 5(2), Article 6(2) second sentence of the
TEU as well as in Protocol Ne 8% and the - legally
non-binding - Declarations 1 and 2. At the same
time, the requirement of restrictive interpretation
relating to Union competences and the exercise of
these competences is unambiguously expressed
and reinforced in the principle of transferred com-
petences or subsidiarity (in particular Articles 4-5),
therefore, it would not require further repetition.
According to Pernice, the emphasis on restriction is
surprising in the context of Article 6 also for the rea-
son that fundamental rights, by their nature, are not
of power-transferring bul rather restrictive character,
inother words, as regards their content, they appear
as limiting the exercise of transferred competences
(the power-restricting role of fundamental rights).
This may also be formulated in the way that in so far
as fundamental rights norms exclude the interference
of public authorities with particular individual rights
and freedoms, they constitute negative competences
for the institutions concerned.”

2. Uncertain and limited horizontal effect

The limited effect of the Charter as a legal instrument
has also led to differences in respect of vertical and
horizontal effect of the Charter rights. The vertical
effect of the fundamental rights stems from the his-
torical function of the rights, which is to protect the
individuals against the state organs and limit the
public power. The horizontal effect of fundamental
rights means that they prevail also between individu-
als; and influence or determine the legal relations of
private actors. This horizontal or third party effect
can be direct or indirect. According to the theory of
indirect horizontal effect, the fundamental rights
norm of the constitution is not applicable directly
in private law relations; it is only used as an inter-
pretative guide to determine private law relations
among individuals inter se. The theory of direct
horizontal effect represents that the fundamental
rights enshrined in the constitution are applicable in
the private relations of the individuals. This results
that private or labour law contracts infringing funda-
mental rights are invalid. This idea would however
transform the private law claims into human rights
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disputes, and the private law regulation would lose
its function.'®

Naturally it is true, that even in the member states’
constitutional practice only the vertical effect of ri ghts
is inevitable and in the field of the horizontal effect
the indirect version is accepted by most jurisdictions.
Only the Portuguese and Greek constitutions allow
direct horizontal effect. The European constitutional
case law seems to differentiate between rights in
respect of their direct or indirect horizontal effect.®
Itis worth to mention that the courts, even the CJEU
are very careful with the recognition of indirect
horizontal effect. See e.g. Viking, Laval (on right to
collective action, allowing indirect horizontal effect)
and Dominguez (on right to paid annual leave, not
granting clearly the horizontal effect) cases.? Why
would it be so important to give the chance to EU
courts to clarify the horizontal effect of the Charter
rights? The EU has strongly committed? itself to
promote the United Nations Framework Programme
and Guiding Principles on Business and Human
Rights,* but in the absence of a generally applicable
bill of rights, the EU courts remain without means to
contribute to the effective remedy system against the
human rights violations of powerful private actors.

II1. "Within the scope of” practice

The EU institutions are clearly bound by the
Charter,? thus the CJEU has inevitable role in con-
trolling the EU legislature’s compliance with funda-
mental rights.?!

The idea that member states are bound by the
rights, freedoms and principles laid down by the Ar-
ticle 51(1) of the Charter® is implemented principally
in the ‘agency—siluation’ elaborated by the CJEU,
at two levels: in a normative and administrative
dimension. The normative level means the dimen-
sion when, during the transposition - or omilting
the transposition - of Union law (Directives) into
the national law, the member state is bound by the
fundamental rights during the adoption of normative

decisions. The administrative level appears in the
case of directly applicable Union law (Regulations):
in such a case the law of Union content is regarded
formally as domestic law ri ght away.” Furthermore,
the respect of Charter rights has also been held by
the CJEU to apply when a Member State derogates
from a fundamental economic freedom guaranteed
under EU law.”

Considering the CJEU case law related to Article
51(1) of the Charter, it is not clear, however, whether
the phrase ‘implementing Union law” has gota differ-
ent meaning from ’acting within the scope of Union

law’ thus the margins of member states’ obligation
to apply the Charter rights remained ambiguous. In
other words, the Charter binds the member states
as well ‘when implementing Union law’, however,
the CJEU understands this in a wider sense: member
states have to respect the fundamental rights ‘acting
within the scope of Union law.?® Thus on the basis
of the preliminary ruling of the CJEU (Aziz Melki /
Sélim Abdeli), seemingly national courts of law may
apply the Charler directly,” but only in those cases
where any Union legal act is concerned. In purely
domestic cases the national courts apply the bill of
rights enshrined in the national constitution, and / or
international human rights obligations of the given
state. The extent and intensity of the latter activity is
dependent on the monist or dualist approach of the
national legal system. To date, the condition of the
directapplication of the Charter is the application of
another Union legal norm.*

In some recent cases (Akerberg Fransson, Mel-
loni™) the Court has even equated ‘implementation’
and “acting within the scope of’ Union law, and has
gone far beyond the textual meaning of ‘implemen-
tation’, but still remained in the framework of the
wide literal interpretation. However, according to
Lavranos, in these ju dgments “the ECJ interprets the
scope of application of the Charter of Fundamental
Rights, in particular Articles 51 and 53 of the Charter
inavery extensive way. The judgments establish the
supremacy of the Charter of Fundamental Rights
over national (constitutional) law and the ECHR,
thereby positioning the ECJ as the «Supreme Court
of Fundamental Rights» in Europe.” » Anyway, ac-
cording to the commentaries, these were “ pround-
braking” decisions, ™ triggering the academic debate
on the scope of the Charter and the role of the EU in
the framework of the Buropean fundamental rights
protection. As to the limitations set up in Article
51(1)-(2) of the Charter, the CJEU ruled,

the fundamental rights guaranteed by the Charter must

therefore be complied with where national legislation

falls within the scope of European Union law, situa-
tions cannot exist which are covered in that way by

European Union law without those fundamental rights

being applicable. The applicability of European Union

law entails applicability of the fundamental rights
guaranteed by the Charter

Where, on the other hand, a legal situalion does not

come within the scope of European Union law, the

Court does not have jurisdiction to rule on it and any

provisions of the Charter relied upon cannot, of them-

selves, form the basis for such jurisdiction (...).%

Where a court of a Member State is called upon to

review whether fundamental rights are complied with

by a national provision or measure which, in a situa-
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tion where action of the Member States is not entirely
determined by European Union law, implements the
latter for the purposes of Article 51(1) of the Charter,
national authorities and courts remain free to apply
national standards of protection of fundamental rj ghts,
provided that the level of protection provided for by the
Charter, as interpreted by the Court, and the primacy,
unity and effectiveness of Furopean Union law are not
thereby compromised.®
In these judgments the Court declared the ef-
fet utile of the Charter, and limited the choices of
national courts, because they shall compare the
national fundamental rights standards with the
Charter standard even in those situations where
the links to the Union law are indirect and partial.
After all, this judge-made basis created by the CIEU
is still fragile and uncertain, furthermore, it triggers
the debate on the borderlines of the application of
EU fundamental rights and their relations with the
national fundamental rights protection systems.
The case by case elaborated scope of the Charter
vis-a-vis member states creates even tensions be-
tween the CJEU and national constitutional courts,
tor whom the interpretation of fundamental ri ghts
is a cherished area and some of them clearly indi-
cated the willingness for scru linizing EU law in the
protection of domestic standards and constitutional
identity ®
The possibilities of the national courts are also
limited under the present formulation of Article
51(1), although - considering, the increasing number
of references to the Charter in preliminary rulings®
- they would be willing to apply the Charler rights
inabroader scope.® It is worthwhile to add that not
all of the constitutional courls are reticent with the
application of the Charter.” As to the way ahead,
it is worthwhile to consider Advocate General
Sharpston’s suggestion, which was formulated in
his opinion to Zambrano case,

Transparency and clarity require that one be able to
identify with certainty what ‘the scope of Union law’
means for the purposes of EU fundamental rights
protection. It seems to me that, in the long run, the
clearest rule would be one that made the availabil-
ity of EU fundamental rights protection dependent
neither on whether a Treaty provision was directly
applicable nor on whether secondary legislation had
been enacted, but rather on fthe existence and scope of
a mnaterial EU competence. To put the point another
way: the rule would be that, provided that the EU
had competence (whether exclusive or shared) in a
particular area of law, EU fundamental rights should
protect the citizen of the EU even if sucii competence has
not yet been exercised 2
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IV. Difficulties and advantages

Finally, the difficulties and advantages of the direct
applicability of the Charter shall be measured. Elimi-
nating the limitations on the Union’s competences
and amending the scope of the Charter, the British
and Polish ‘opl-outs’ from and other member states
concerns about the Charter - especially the fears
for the constitutional identity and the level of na-
tional protection - must be considered. The respect
of constitutional identity of the member states was
implicitly confirmed by the CJEU,* but the member
states may expect more explicit guaranties. How-
ever, clear advantages of these steps would be that
(i) the Union could assume a more definite role in
developing the common standards on fundamental
rights, (if) renitent member states endangering these
standards might be controlled more eff ectively even
directly by their national courts," and (iii) they could
evolve the effect of Article 2 TEU, or moreover, it
can contribute to the reform of Article 7 TEU, which
remained a kind of political - and practically inap-
plicable - sanction of violating the Union values. The
Charter with direct applicability beyond the scope
of EU law - being the part of the primary sources of
EU law - will have much stronger position than the
Ewropean Convention on Human Rights (hereinaf-
ter: ECHR) whose applicability is dependent on the
monist or dualist approach of the member states to
inlernational law. It could contribute to the creation
of a European Fundamental Rights Area and guar-
anlee the Union citizens an equal and calculable level
of protection.*®

1. Difficulties - are they really significant?

a) To make the Charter generally binding on member
slates and directly applicable by national courts, defi-
nitely an explicit amendment is necessary.* Viviane
Reding, Vice-President of the European Commission,
EU Justice Commissioner also admitted,
A very ambitious Treaty amendment - which I would
personally favour for the next round of Treaty change
- would be abolishing Article 51 of our Charter of
Fundamental Rights, so as to make all fundamental
rights directly applicable in the Member States, includ-
ing the right to effective judicial review (Article 47 of
the Charter). (...)This would open up the possibility
for the Comumission to bring infringement actions for
violations of fundamental rights by Member States even
if they are not acting in the implementation of EU law.,
Ladmit that this would be a very big federalising step.
It took the United States more than 100 years until the
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first ten amendments started to be applied to the states

by the Supreme Court.¥

At this point it cannot be suppressed that serious
concerns were raised on the scope of the Charter dur-
ing the debate of the Lisbon Treaty. Member states
offering the most active resistance were the Czech
Republic, Poland and the United Kingdom. Finally,
in a Protocol annexed to the Lisbon Treaty (to sim-
plify: the Opt-Out Protocol),* the UK and Poland
were granted exemption from respect for certain
rights and principles. The real opl-out nature of this
exemption is, however, questionable both from the
aspects of form and content. From a formal aspect its
authenticity is doubtful because the Opt-Out Proto-
col, itself, declares: the Charter reaffirms the rights,
freedoms and principles recognised in the Union
and makes those rights more visible, but does not
create new rights or principles. Therefore, there is
no regulative content from which exemption could
be granted, since in a legal sense the Charter does
not add new rights to the range of earlier rights and
obligations.®” On this basis, the opt-out doesnot have
a genuine legal effect; it rather has the character of a
clarification.¥ From the aspect of content the most im-
portant question is in whal situations national courts
or the CJEU may establish that the national law is in
contlict with the fundamental rights of the Union.
For instance, shall the CJEU be entitled to question
the validity of a piece of legislation of a member
state with reference to conflict with the Charter and
the violation of fundamental rights guaranteed by
it? It is clear that the Court cannot annul laws of the
member stales; only national courts (constitutional
courts) are competent to do so. At the same time, the
CJEU may find - in proceedings for failure to fulfil
an obligation or in the preliminary ruling procedure
(TFEU, Articles 258 and 267) - that the national law
is in conflict with Union law. The Czech Republic
annexed a Declaration to the Treaties,’ in which it
emphasizes the limited binding force of the Charter
on member states, the prohibition of extending the
Union's competences and the importance of consti-
tutional traditions common to the member states
and that of international agreements. The similar
declarations by Poland concern legislation relating
to the sphere of family, public morality, family law,
as well as the protection of human dignity and hu-
man integrity * These declarations have no binding
force, e, they do not grant exemption from the effect
of the Charter in the way that the Opt-Out Protocol
does. Finally, the Irish Protocol® must be mentioned
that has been coming into force after the accession of
Croatia and intends to guarantee the Irish constitu-
tional standards of right to life, protection of family
and rights related to education. These are really the

core values of Irish constitutional identity, however,
the Charter with its non-reversal clause (see below)
also ensures the respect of higher level of protection
provided for by national constitutions. Altogether -
evenif the above reflected protocol and declarations
are not completely convincing, they clearly indicate
that - an amendment for enhancing the scope of the
Charter is expected to be a vigorously debated step
by certain member states, thus cautious political
preparation is necessary.

b) The constitutional identity of the member states
is also a strong argument in the dispute on federal
development of the EU. It might be a point of refer-
ence during the discussions that the extension of the
scope of the Charter undermines the constitutional
identity of the member states. However, besides af-
firming the shared values, the TEU also declares that
the Union shall respect the national identities of its
member states, as inherent part of their political and
constitutional structures.™ The definition emphasises
the constitutional, political and state aspects, thus in
this context the national identity can be understood
(much more) as constitutional (than as a cultural)
idenlity. One of the legally relevant questions in
this respect is who will decide on the content of the
constitutional identity of a member state and on the
acts or measures of Union affecting or infringing that
constitulional idenlity. It is clear that a relationship
of cooperation between the national (constitutional)
courts and the CJEU is necessary in case of such con-
flicts, the first to determine the constitutional identity
case by case, and the latter to decide on the meaning
of the relevant EU law in dispute.™ As it is based on
the case law, the margin of appreciation is given on
both sides, but the CJEU has confirmed in the Omega
judgment the respect of the constitutional identity,
when it gave preforence to the German concept of
human dignity against the freedom of services.
The obligation to respect the constitutional identity
of the member states may even mean the restriction
of a cerlain fundamental right, as it happened in
the Sayn-Wittgenstein case, in which the republican
identity of Austria was considered stronger value
than the free movement of citizens in respect of car-
rying the noble title.

As a result of the multilevel European constitu-
tional development, the constitutional traditions of
the member states converged in their respective con-
tent and interpretation, while the single States man-
aged to preserve their own constitutional identity. An
EU member state is henceforth to a great extent free
to decide on its own constitutional structure, which
is the basis of its constitutional identity.

¢) The introduction of the direct application of
the Charter may reopen the debate on the relation
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of the Charter and the ECHR, the Strasbourg and
Luxembourg courts. Analysing the existing text of
the Charter, it can be stated that it provides for a
satisfactory solution to this problem. The Charter
takes the Convention as setting out the minimum
level of protection, while making it clear that the
Charter itself may provide for amore extensive level
of protection. That solution is compatible with the
Convention and reflects the principle of subsidiarity
governing the relationship between the Convention
and the national legal systems. It is furthermore
intended to promote harmony between the two in-
struments and to avoid competition between them.
The Charter expressly states that the meaning and
scope of the Charter rights corresponding to the
rights guaranteed by the Convention should be inter-
preted consistently with Convention rights.® Article
53 of the Charter contains a ‘horizontal’ clause on
non-reversal,” which involves the recognition of
the other legal mechanisms, in particular national
constitutions and the international texts on the pro-
tection of human rights and fundamental freedoms,
{rom the time that they are ratified by the member
states. On the basis of this recognition, the principle
used is that of the most favourable provision: the
level of protection guaranteed by the Charter may
not be lower than the level offered by the provisions
of the texts cited, within their respective fields of
application.

These provisions of the Charter and the ap-
proximated case law of the two European Courls
trigger the integration of the European human rights
standard. As Lech Garlicki, judge of the Strasbourg
Court has commented, “judges are, in principle,
reasonable crealures and the very nature of their
training should encourage them to avoid unneces-
sary confrontations”.* The common standards of
human rights protection result a European network
of human rights producing network-effects (the
more users the more utility, and the more utility is
attempting to other potential users). The mutual dia-
logue of judges leads to the constitutional borrowing
and migration in the field of the fundamental rights
cases. The multilevel protection and interpretation of
generic rights may lead to a race to the top and the
beneficiaries of the system are the individuals.

2. Clear advantages

My proposal is composed of two parts. First it sup-
ports the idea to authorise the EU with full Jegislative
power in respect of all Charter rights. It does not
result in a forced harmonisation of European fun-
damental rights law, it just helps the EU legislation
to contribule to the shaping of the European fun-
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damental rights standards like in the case of Treaty
rights (such as right to vote on the European par-
liamentary elections, data protection, media rights,
non-discrimination, etc.) The suffice limits of the
Union legislation are the principles of subsidiarity
and proportionality, the obligation to respect the
constitutional identity of the member states, and the
level of protection guarantees in the Charter.

Second, the discussion paper suggests the direct
applicability of the Charter by the national courls
‘outside the scope’ of the Union law. Thus the na-
tional courts canapply - and parties can refer to - the
Charter even in purely domestic cases independent
from the application of another EU norm. There
are two potential versions for the extension of the
scope of the Charter. The modest version is - in ac-
cordance with Advocate General Sharpston’s cited
proposal - to prescribe that member states have to
apply the Charter in all fields where the Union has
competence to acl, irrespectively to the fact whether
the competence was exercised by the Union or not.
Of course, this version might re-open the debate on
the exact division of competences between the EU
and the member states. A bolder step would be the
removal of any limitation and creating the full direct
applicability of the Charter in any situations where
Union citizens are concerned.

By the extension of its scope, the Charter norms
will acquire inevitable and full primary law charac-
ter, as it reads from Article 6(1) of the TEU. It does not
mean that the individuals would get direct access to
the CJEU in fundamental rights cases, i.e. the direct
applicability of the Charler would neither create a
rival human rights jurisdiction parallel to the Euro-
pean Court of Human Rights (hereinafter: ECtHR),
nor enable this way a potential forum shopping. The
amendment of the competences and procedure of the
CJEU is not necessary. The elimination of the “only
when they are implementing Union law” criterion
simply means that the national courts have to apply
beyond their domestic bill of rights the Charter as
well, seek a harmonised interpretation and can ask
for a preliminary ruling under the Article 267 of the
TFEU. As it was mentioned above, the level of pro-
tection is provided for by the guarantees of Article
53 of the Charter, which refers - amongst other legal
sources - in particular to the constitutions of the
member states. As Sarmiento demonstrates, it is more
than a simple minimum standard clause, because the
CJEU has construed it as a kind of conflict of laws
rule for those cases in which both EU and domestic
fundamental rights can be applicable.t

The preliminary rulings on Charter rights may
be useful on the one hand even to the ECtHR
when it interprets the ECHR in comparison with
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the Charter. On the other hand these kind of judg-
ments of the CJEU may serve as a legal evidence
to the European Commission when it enters into
a treaty infringement procedure or considers the
application of Article 7 of the TEU. To date Article
7 is a harshly criticized and practically inapplicable
norm, as it demands the clear and present danger
of the violence of the EU values for the initiation
of the Council’s procedure and decision. It can be
presumed that in practice it would mean multitu-
dinous or at least numerous proceedings and/or
omissions leading to foreseeable and certain viola-
tion of Article 2 of TEU in a given member state.
As Article 7 has never been applied, it also allows
the presumption that the actors are very cautious
and circumspect with initiating such promduro,
because it cannot be legally supported sufficiently
when exactly the violation happens, i.e. there is no
due evidence procedure prescribed by the primary
law. The number of preliminary ruling procedures,
content of the questions put by the national courts
and the decisions of the CJEU related to the Charter
rights and the domeslic law may clearly indicate if
the respect of common EU values become fragile in
a certain member state.

* %k

This short proposal can of course be criticized for
being utopian or fairly illusory, and can even be
labelled as completely unrealistic to date. One must
however bear in mind that the EU sometimes did not
spare the efforts to enter into projects surrounded by
scepticism. In the early 1990’s no one thought that
a decade laler a convention would be called with
the mandate of creating a constitution for Europe.
The Treaty on the European Constitution failed, but
several of its achievements has survived and has
been introduced by the Lisbon Treaty in a more or
less modest way. The Charter is definitely the part
of the last fifteen years of the evolution of EU law as
it conceived in June 1999 by the decision of Cologne
European Council,” lived its foetal life during the
work of Fundamental Rights Convention® and was
born on 7 December 2000, when the Presidents of
the Council, the Parliament and the Commission
proclaimed it as an inter-institutional document.
The European courts started to bring up the child,
but it still lives its childhood. I do not think that by
acquiring the legally binding force under the pres-
ent formulation the Charter’s evolution came to an
end. It is more like a beginning, and it is never in
vain thinking ahead for Europe and on rendering
the existing fundamental rights more effective for
the benefit of individuals.

Notes

! Judgment of the Court of 17 February 1998 in Lisa
Jacqueline Grant v South-West Trains Ltd., C-249/96 [ECR
1998, 1-621]

2 http:/ /ec.europa.eu/justice/ events/assises-justice-
2013/ discussion_papers_en.htm

* http:/ /ec.europa.eu/justice/ events/assises-justice-
2013/ files/ fundamental_rights_en.pdf

4 Article 2 of the TEU: “The Union is founded on the val-
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