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Introduction

Hungary celebrates this year the 300t anniversary of the Diet of Pozsony (1722/23), in which
fundamental reforms were passed by the Diet; among them the legal status of the monarch, the
structure of government, and the judicial system. These reforms required both by the king and the
estates (prelates, barons and nobility, the free royal cities) established a new constitutional order
which was fit to the reality, and opened the door to the stability and development of the country
after its liberation from the Ottoman occupation (1526/41-1699/1718) and wars.! First of all we
should make it clear that the Kingdom of Hungary was never part of the Austrian Hereditary Lands
or the Holy Roman Empire, the country remained a sovereign state under the rule of the
Habsburgs too. The so badly called ‘Habsburg Monarchy’ (1526-1848) never existed as an entity,
although various emperors (mainly Joseph Il or Francis Joseph I) and influent politicians in Vienna
wanted to create a unified (Austrian) empire. In reality there was no common state, common
legislative, executive or judicial power, not even the person of the monarch was common, it was
just the same - the Act II of 1723 was the first act in Hungary which declared that the person of
the monarch in Hungary and Austria should be the same (!) -, no common law system, neither
common borders, common currency, or common ‘citizenship’. Although the term ‘Habsburg
Monarchy’ is so popular in the (inter)national historiography,? but if we read the laws of Hungary,
the legal reality (the sovereignty of the country) is evident for us. We can speak about the
Habsburg ‘power’ in Central Europe, but absolutely not about an ‘empire’. We can see a certain
kind of cooperation in defence and finance between the various sovereign states (Hungary and
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the Hereditary Lands of Austria) under the rule of the same dynasty; the House of Habsburg. The
Diet of Pozsony (1722/23) proved to be a cornerstone to ensure that the sovereignty could be
maintained despite of the absolutistic aspirations of the monarchs. How?

Charles III (1711-1740)

During the War of the Spanish Succession3 (1701-1714) Archduke Charles* was the Habsburg
candidate for the Spanish throne against the Duke of Anjous (Philip V of Bourbon). Under the
international pressure (England, the Dutch Republic) the Habsburgs (Emperor Leopold I and his
sons; Joseph I King of the Romans, and Archduke Charles) signed a succession treaty (Pactum
Mutuae Successionis, 1703) in which they established that Joseph [ should inherit the thrones of
Hungary and the Hereditary Lands of Austria from his father - as king of the Romans he had a
good chance to be elected Holy Roman Emperor after the death of his father -, meanwhile both
Leopold I (11705) and Joseph I (11711) disclaimed their rights in the Spanish Crown in the favour
of Charles.¢ London and Amsterdam wanted to avoid the unification of the Spanish and the French
Empires under the rule of the Bourbons, just as to keep off the reincarnation of the union between
the Spanish Crown and the Holy Roman Empire (as it was in the time of Emperor Charles V), so
due to their request, the treaty agreed by the Habsburgs, established that in the case of the lack of
male successors any of the brothers, the daughters shall inherit to evade the personal union
between Madrid and Vienna. Of course, the Habsburgs wanted to maintain the mutual succession
to secure the continuity of the dynasty in the entire Habsburg heritage. To achieve that elementary
goal, the treaty had a secret article in which they declared that in the case of the lack of the male
successor, the other brother (Joseph or Charles or their sons etc.) should inherit instead of the
daughter or any other female successor.” Despite of the efforts of the pro-Habsburg international
coalition - England (Great-Britain from 1707), the Dutch Republic, Portugal, Savoy etc. -, Charles
was unable to stabilize and perpetuate his reign in Spain, and after his brother, Joseph I died
without male heirs in 1711 unexpectedly, due to the secret article of the former succession treaty,
left Spain and returned to Vienna. This episode provoked a significant fracture within the pro-
Habsburg coalition - the possibility of the reincarnation of the ‘empire’ of Charles V seemed to
become reality -, the allies (mainly Great-Britain) tried to ensure their political, economical and
geostrategic interests with the Bourbons, which finally led to the negotiations and later peace of
Utrecht-Rastatt (1713/14).8 Although Charles could not enforce his rights in Spain, he denied to
recognize Philip V of Bourbon as legitimate king , the peace treaty and mutual recognition between
King Philip V and Emperor Charles VI was signed just a decade later (1725) in Vienna.? The war

3 Let see the legal aspects of the conflict; Alvaro Silva Soto: Entre Austrias y Borbones Derecho y razén de
estado en la sucesion de Carlos 11, Editorial Dykinson, Madrid, 2021, Joaquim Albareda Salvadé: La guerra de
Sucesién de Espaifia (1700-1714), Barcelona, Critica, 2010.

4 Roberto Quirds Rosado: “«Hault et puissant Prince, mon trés cher et trés aymé bon cousin et nepveu». El
archiduque Carlos y la Monarquia de Espafia (1685-1700)", Mediterranea, Ricerche storiche, 33,2015, 47-
78.

5 Between 1701 and 1702 the Duke of Anjou occupied the thrones of the various Spanish kingdoms, let see
the oaths taken by Philip V; Santos Coronas Gonzalez: Los juramentos forales y constitucionales de Felipe V
en los reinos de Espafia (1700-1702), Madrid, Boletin Oficial del Estado, 2017.

8 Istvan Csekey: A magyar trénéréklési jog, Budapest, Athenaeum, 1917, 166.

7 Csekey op. cit. 167.

8 Let see the English version of the complete text; A Complete Collection of Treaties from 1688 to 1771, Treaty
of Utrecht.

° Let see the complete text; Coleccion de los Tratados... (1800) Reynado de Felipe V Parte Il Tratado de Paz
de Viena.
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itself was not just a struggle between the Habsburgs and the Bourbons for the Spanish Crown, it
was an ‘election’ between two concepts too; the absolutism represented by the Bourbons, and the
former constitutional system of the Spanish Habsburgs represented by Archduke Charles.1? It is
important from the aspect of our topic; when Charles returned to Vienna in 1711, he was obligated
to remedy the harms of the Hungarian estates (Rakdczy’s War of Independence 1703-1711)11
agreed in the Treaty of Szatmar (1711).12 It seems to be possible that the intensive cooperation
between the Hungarian estates and the new monarch - after the inflexible absolutistic attitude of
Leopold I'3 and of Joseph I14 - was based on not just the political reality, but on Charles’ personality
also.

The legal status of the monarch, the female succession in Hungary

Charles III was crowned king of Hungary during the Diet of Pozsony?5 (1712/15) and he confirmed
the former male succession order of the country (Act Il of 1687), which secured the return of the
free election of the monarch by the Diet (as it was before 1687) in the case of the extinction of the
male line of the dynasty. The Habsburgs inherited the throne of the Hereditary Lands of Austria
in their own right, but in Hungary (before 1687) they were elected by the Diet, as Werbdczy
mentions it clearly in his famous lawbook, the Tripartitum; ‘the Prince is elected by the nobility’.16

The monarch was not sovereign in Hungary, the sovereignty belonged to the Holy Crown,!7 this
constitutional theory insured that the monarch was unable to appropriate the public power

10 Anne Dubet: Un estadista francés en la Espafia de los Borbones: Juan Orry y las primeras reformas de Felipe
V (1701-1706), Madrid, Biblioteca Nueva, 2008, Catherine Desos: Les Frangais de Philippe V. Un modéle
nouveau pour gouverner I'Espagne (1700-1724), Strasbourg, Presses Universitaires de Strasbourg, 2009.

10 José Manuel de Bernardo Ares: Luis XIV rey de Espafia. De los imperios plurinacionales a los estados
unitarios (1665-1714), Madrid, lustel, 2008, Agustin Gonzalez Enciso: Felipe V: la renovacion de Esparia,
sociedad y economia en el reinado del primer Borbdn, Navarra, Universidad de Navarra, 2003, Enrique San
Miguel Pérez: La instauracién de la monarquia borbénica en Espafia, Madrid, Comunidad de Madrid, 2001,
Agustin Guimerd Ravina: EI reformismo borbdnico: una visién interdisciplinary, Madrid, Alianza, 1996,
Joaquim Albareda Salvadd: Los origenes del Partido Espafiol frente a Francia (1700-1714), Magelldnica,
Revista de Historia Moderna, 2018, 111-149.

11 The dethronement of the dynasty was declared at the Onod Assembly in 1707, let see; Sandor Gebei: Az
1707. évi lengyel és magyar detronizacié politikai hattere, Hadtorténeti Kézlemények 120, 2007 /4, 1268-
1296, Géza Palffy: Egy elbukott, mégis sikeres fiiggetlenségi mozgalom - A Rakdczi-szabadsagharcrol
hosszabb térténelmi tavlatban, In: Rdkdczi Emlékkényv, Budapest, Bethlen Gabor Alapkezeld Zrt., 2021, 14-
29.

12 Janos Kalmar: Szatmar, 1711: Vég, folytonossag, kezdet, Szdzadok 146, 2012 /4, 875-886, Janos Kalmar:
Magyarorszaggal kapcsolatos kormanyzati elképzelések Szatmar utan, In: Gyorgy Csatary (ed.): Rdkdczinak
dicsé kora: tanulmdnykdtet, Ungvar, PoliPrint Kiad6, 2012, 133-141.

13 Arpad Karolyi: A magyar alkotmdny felfiiggesztése 1673-ban, Budapest, MTA, 1883, Janos Kalmar: L.
Lip6t magyarorszagi vallaspolitikaja és a Kollonich-féle Einrichtungswerk, In: Gabriella Erdélyi - Péter
Tusor (szerk.): Mindennapi vdlasztdsok: Tanulmdnyok Péter Katalin 70. sziiletésnapjdra, Budapest, MTA
Torténettudomanyi Intézet, 2007, 507-518.

14 Janos Kalmar: Az 1708/09. évi Gn. "labanc" orszaggyfilés, In: Daniel Ballabas (ed.) Orszdggyitilések —
orszdgos gyiilések, Eger, Liceum Kiadd, 2011, 55-68, Janos Kalmar: Adalékok az 1708. évi pozsonyi
orszaggylilés megnyitasanak koriilményeihez, In: Tamas Dobszay et alii (ed.): Rendiség és parlamentarizmus
Magyarorszdgon: A kezdetektél 1918-ig, Budapest, Argumentum Kiad6, 2013, 210-217.

5 Dezs6 Markus (ed.): Corpus Juris Hungarici (1657-1740), Budapest, Franklin, 1900, Act I of 1715, Sandor
Gebei: Az 1708-1715. évi orszaggylilés 6sszehivasanak koriilményei, In: Péter Konya (ed.): Az orszdggytilés
1715-ben és a magyar tdrsadalom a 18. szdzadban, Eperjes, 2016, 24-38.

16 Istvdn Werbdczy: Hairmaskonyv, In: Dezs6 Markus (ed.): Corpus Juris Hungarici, Budapest, Franklin, 1897.
I, 3, 7§ 'Neque enim princeps, nisi per nobilis elegitur’.

17 Akos Timon: A Szent Korona elmélete és a korondzds, Budapest, Stephaneum, 1920, Ferenc Eckhart: A
szentkorona-eszme térténete, Budapest, MTA, 1941.
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(legislative, executive and judicial etc.), despite of the centralistic (16-17t centuries) and later
absolutistic (17-18t centuries) policy of the Habsburgs, or to exclude the estates from these
branches.18 The right to elect the monarch was a strong expedient in the hands of the Hungarian
estates against the centralistic and later absolutistic policy of the monarchs during the 16-17th
centuries.19 It was an uncomfortable situation for the dynasty undoubtedly, as they were obligated
to negotiate with the Diet (to remedy their constitutional complains, harms etc.) to ensure the
election of the next monarch in every single case.2 Although the Habsburgs had tried to convince
the Diet to accept the succession and the primogeniture?! in accordance with their own familiar
rules?? (Hausgesetz) many times before, but they could achieve their goal just in 1687.23 How?

After the liberation of Buda (1686) from the 145 years-long Ottoman occupation, the Diet of
Pozsony (1687/88) under the terroristic pressure of the imperial army?* and on the urge of
monarch?s accepted the succession of the male line of Leopold I (1657-1705),26 and for the case
of its extinction, the succession of Charles II of Spain?7 (1665-1700), and his male line in Hungary
with the respect of the order of the primogeniture.28 With the extinction of the male line of the
Spanish branch of the House of Habsburg in 1700, the force of the Act III of 1687 lapsed. Do not
forget, that the clause of the Act Il of 1687 ensured the return of the free election of the monarch
in the case of the total extinction of the male line of the dynasty, which was confirmed during the
Diet of Pozsony (1712/15) by King Charles III too.29

The Holy Crown was also brought back to Pozsony, as the laws had required it many times
before,3? the Holy Crown belonged not to the monarch, but to the country, its permanent guard
place was in Visegrad and later in Pozsony under the custody of the crown’s guards elected by the
Diet - and not in the imperial treasury in Vienna -, as the various laws required it.3! During the
Diet, Charles - as archduke of Austria - and the last male member of the dynasty, fearing from the
probable extinction of the male line of the House in his person, published the former treaty of

18 Gejza Ferdinandy: A kirdlyi hatalom és méltésdg Magyarorszdgon, Budapest, 1895, 75.

¥ Vilmos Fraknéi: A magyar kirdlyvdlasztdsok térténete, Budapest, Athenaeum, 1921.

20 During the 16t century the Habsburgs tried to avoid the expression 'election’ and use the ‘recognition’ in
the laws, but during the 17t century the Diets emphasized consequently the election of the monarch in the
legal terms.

21 Csekey op. cit. 112.

22 Ferenc Eckhart: A Habsburg-Lotharingiai Hdz csalddi térvénye, Budapest, MTA, 1929.

2 Frakndi op. cit. 189-203.

24 péter Konya: Az eperjesi vésztorvényszék, 1687, Eperjes-Budapest, 1994.

% Vilmos Frakndi: A Habsburg-hdz trénéroklési jogdnak megdllapitdsa az 1687/8-ik évi orszdggyiilésen,
Budapest, Athenaeum, 1922, Béla Baranyai: Hogyan tortént az 1687/88 évi 1-4. torvénycikk szerinti
torvényszoveg becikkelyezése, A Grdf Klebelsberg Kuno Magyar Térténetkutatd Intézet évkényve 3, 1933,
65-104.

%6 Corpus Juris Hungarici Act 11 of 1687, Kalman Goldschmiedt: A trénéréklés kérdése az 1687/88-i
orszdggytilésen, Budapest, 1914.

27 The Spanish monarch sent aid to Vienna during the siege, a part of the troops came to Hungary, took part
of the liberation of Buda too, let see; Rubén Gonzalez Cuerva: La dltima cruzada: Espafa en la guerra de la
Liga Santa (1683-1699), In: Porfirio Sanz Camafies (ed.): Tiempo de cambios guerra, diplomacia y politica
internacional de la Monarquia Hispdnica (1648-1700), Madrid, Actas, 2012, 221-248.

28 Corpus Juris Hungarici Act 111 of 1687.

2 Corpus Juris Hungarici Act 111 of 1715.

30 Géza Palffy: A Szent Korona a Rakdczi-szabadsagharc idején (1703-1712), In: Géza Palffy (ed.): A Szent
Korona hazatér. A magyar korona tizenegy kiilféldi ttja (1205-1978), Budapest, MTA BTK TTI, 2018, 365-
391.

31 Let see for example; Act Il of 1464, Act XXV of 1498, Act XVI of 1608, Act IV of 1622, Act XXXV of 1681 etc.
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succession, and issued it as an order (Pragmatica Sanctio, 1713) in Austria.32 The 'new' order,
mostly based on the former testaments of the monarchs33 (mainly Ferdinand I and Ferdinand II)
and succession treaties, required the same succession both in Austria and in Hungary
(indivisibiliter ac inseparabiliter), but it was irrelevant in Hungary due to the fact that those
documents were never accepted by the Hungarian Diet and thus the female succession was not
regulated by the Hungarian law. The female succession was insured in Austria by the Pragmatica
Sanctio (and by the former rules), but not in Hungary, so if the Hungarian Diet would not have
accepted the possibility of the female succession in 1723, on the urging of Charles IlI, the collision
between the various (Austrian and Hungarian) rules would have led to the situation in which the
female members of the dynasty (for example Maria Theresa) would have inherited in the
Hereditary Lands of Austria, but not in Hungary after the death of Charles, where the Diet would
have had the right of the free election of the monarch. Of course, Maria Theresa could have been
elected by the Diet freely, but without any guarantee, so that situation would have meant an
uncalculatable uncertainty in politics, in public security both in Hungary and Austria. It is true that
the succession was to the detriment of the liberties of the Hungarian estates, because it diminished
their position at the negotiation table in the face of the monarch. On the other hand, the powerful
Ottoman Empire was still in the neighbour, during the 18t century the Habsburgs lost two wars34
- despite of the alliance with Russia (!) - against the Sublime Porte. So the natural ‘common
defence’, which came from the ‘union’ between Austria and Hungary under the rule of the same
dynasty, was needed as the danger or threat was reality at that time still. To inherit the throne of
Hungary as the law - the Acts I-1I of 1723 - required; (1) the successor shall be the legitimate
descendent of an Austrian Archduke or Archduchess, (2) to be born to parents who are legally
married to each other, (3) shall be Roman Catholic, and (4) can ascent to the throne with the
respect of the order of the primogeniture established by the law.35> The Hungarian law limited the
right of the succession to the female lines of Charles III, Joseph I and Leopold I, which meant that
the Hungarian law was much more strait than the Pragmatica Sanctio, which allowed the
succession back to the female lines of Ferdinand I. Thanks to the Acts I-1I of 1723, Maria Theresa
could inherit all the thrones of his father in 1740.

32 Gustav Turba: Die Grundlagen der Pragmatischen Sanktion, Leipzig, 1911, Janos Podr: A Pragmatica
Sanctio torténetéhez, In: Andras Gerd - Beatrix Nagy (ed.): Mdria Terézia - a magyarok kirdlynéje, Budapest,
Habsburg Torténeti Intézet, 2018, 151-177.

3 Gustav Turba: Die Pragmatische Sanktion, Wien, 1913, 1-17, 6, ,Das von Nuhn hinfiiran, zu Ewigen Zeitten,
alle unsere Erbkiinigreich, Erzherzogthumber, Fiirstenthumber, lande, und leiithe, sambt aller Ein- und
Zugehorung, keines wegs, noch auf Einige weis, Es seye durch verrer Testament, Vermacht, Heiiraths oder
Einige andere benannte, noch unbenannte contréct zerthailt, oder zertrennt, sondern allezeit Inns gesambt
auf denn Eltisten descendenten nach art und aufweisung des Juris Primogeniturae und Maioratus fallen und
verstammet werden solle”.

34 Selim Gilingoriirler: The Repercussions of the Austro-Russian-Turkish War (1736-1739) on the Diplomacy
and the International Status of the Ottoman Empire, Istanbul, Libra Kitapg¢ilik ve Yayincilik, 2014, Matthew
Z. Mayer: The Price for Austria's Security: Part I - Joseph II, the Russian Alliance, and the Ottoman War,
1787-1789, The International History Review 26,2004 /2, 257-299.

35 Corpus Juris Hungarici Act 11 of 1723, Let see; Balint Okrdss: A sanctio pragmatica, Jogtudomdnyi Kézlény
1866, 11-13, 23-28, 61-62, 90-95, 120-128, 137-140, Ferenc Salamon: A magyar kirdlyi szék betéltése és
a Pragmatica Sanctio térténete, Pest, 1866, Ferenc Vigyazd: A Pragmatica Sanctio, Budapest, 1894, Odon
Polner: A pragmatica sanctio és a hdzi torvények, Budapest, Franklin, 1902, Gejza Ferdinandy - Bédog
Schiller: A Pragmatika Sanctio és a hazi torvények, Budapest, Magyar Jogdszegyleti Ertekezések XXVI,
1903/5, 193-258, Viktor Jaszi: Valasz a Pragmatica Sanctio és a hazi torvények targyaban, Budapest,
Magyar Jogdszegyleti Ertekezések XXVIII, 1903/3, 67-143, Mihaly Réz: Kézjogi Tanulmdnyok. A kirdlyi hdz
térvényei. Az osztrdk és a magyar Pragmatica Sanctio, Budapest, Pallas, 1914.
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With the acceptance of the succession in 1687, the Diet established constitutional guarantees too;
(1) the monarch is obligated to issue the inauguration letter3¢ (diploma inaugurale) before the
coronation, in which the monarch promised that he would respect the sovereignty of the country,
defend and restore its the territorial integrity,37 the constitution, the Golden Bull of 122238 (except
the right of resist),3° the rights and privileges of everybody, (2) the obligation of the coronation
with the Holy Crown#® within a Diet,*! do not forget, despite of the succession, the monarch could
become king only by the coronation,*2 and finally (3) to take a coronation oath#43 in which the new
monarch had to swear to comply his constitutional duties. These guarantees were confirmed in
1723 by Charles III too.#* The example of the usurper Joseph II (1780-1790) shows perfectly the
fundamental importance of these constitutional guarantees, the emperor wanted to eliminate the
sovereignty of Hungary, to transform the countries in a unified empire, but after his failure, under
his younger brother, King Leopold II (1790-1792) the Diet of Pozsony (1791/91) restored the
former constitutional order.

The system of government and the noble counties

The central executive power - within the ‘royal’ council (consilium regni)* -, which had been
practiced both by the king and the estates in Hungary before Mohéacs, was reorganised by
Archduke Ferdinand I of Habsburg (1521/26-1564) radically after his election to the throne of
Hungary. Ferdinand I (also archduke of Austria and king of Bohemia) created new councils both
in Austria (Cancellaria Aulica Austriaca, Camera Aulica, Consilium Bellicum) and in Bohemia
(Cancellaria Aulica Bohemica etc.).4¢ The biggest challenge for the Habsburgs and these countries
was to organize the defense against the attacks of the Ottomans during these centuries (the sieges
of Vienna in 1529 and 1683 show perfectly the real and permanent danger), so the Habsburgs
brought fundamental financial and administrative reforms to achieve that goal.#” Of course these
reforms on one hand, the Ottoman occupation and permanent wars on the other made the position

36 Dezs6 Markus (ed.): Corpus Juris Hungarici (1608-1657), Budapest, Franklin, 1900, Corpus Juris Hungarici
ActIl of 1622, Act10f 1638, ActI of 1659, Act 11 of 1715.

37 The Habsburgs denied to restore the territorial integrity of the Kingdom, and after the liberation of the
country, they maintained the Principality of Transylvania as a separated entity from Hungary, which
unconstitutional situation survived until 1848/1867. The female succession was accepted in Transylvania
in 1722, let see; Istvan Csekey: A Pragmatica Sanctio Erdélyben, Erdélyi Miizeum XXXII, 1915, 145-159.

38 Attila Zsoldos: The Golden Bull of Hungary, Research Centre for the Humanities, Budapest, 2022.

39 Corpus Juris Hungarici Act IV of 1687.

40Janos M. Bak - Géza Palffy: Crown and Coronation in Hungary 1000-1916 A.D., Budapest, Research Centre
for the Humanities, Hungarian National Museum, 2020.

1 Emma Bartoniek: A magyar kirdlykorondzdsok torténete, Budapest, Magyar Torténelmi Tarsulat, 1987,
112-167, Géza Palffy: Nadasdy Tamds nddor a magyar kirdlyok korondzasi szertartasardl, In: Tiinde
Csasztvay - Judit Nyerges (ed.): A 60 éves Jankovics Jézsefnek, Budapest, Balassi Kiad6 - MTA
Irodalomtudomanyi Intézet, 2009, 305-310.

42 Gejza Ferdinandy: A korondzds és kizjogi jelentdsége, Budapest, Athenaeum, 1893/2, 212-234.

4 Corpus Juris Hungarici Act 1 of 1687.

4 Corpus Juris Hungarici Act 111 of 1723.

4 Andras Kubinyi: A kiralyi tanacs az 1490. évi interregnum idején, Levéltdri Kzlemények 48-49, 1978, 61—
80, Andras Kubinyi: A Jagell6-kori magyar allam, Torténelmi Szemle XLVIII, 2006/3-4, 287-307, Andras
Kubinyi: A magyar orszaggy(ilések targyalasi rendje (1445-1526), Jogtérténeti Szemle, 2006/2, 3-11.

% Michael Hochedlinger - Petr Mat'a - Thomas Winkelbauer (ed.): Verwaltungsgeschichte der
Habsburgermonarchie in der Frithen Neuzeit. Band 1: Hof und Dynastie, Kaiser und Reich,
Zentralverwaltungen, Kriegswesen und landesfiirstliches Finanzwesen, Wien, Bohlau Verlag, 2019.

47 Istvdn Kenyeres - Géza PAalffy: A Habsburg Monarchia és a Magyar Kirdlysag had- és
pénziigyigazgatiasanak fejlédése a 16-17. szazadban, Szdzadok, 152,2018/5, 1033-1076.
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of the country and the Hungarian nobility worse and worse in front of the Hereditary Lands of
Austria.*8

Before Mohdcs, the presence and participation of the Hungarian estates in the ‘royal’ council
(consilium regni) was insured by the (customary) law.49 But now, in these new offices, the estates
could participate on the invitation of the monarch only, not in their own right, which was a
significant difference to the detriment of the estates, although later they tried to improve their
positions without significant results.>® In consequence of the permanent Ottoman threats and
wars, Buda - the former capital - lost its function, in 1541 the city was occupied by the Ottoman
armies, the headquarters of these new councils were appointed in Pozsony, which city became the
new capital of Hungary, at the same time the traditional place for the Diet until 1848, and the place
for the supreme courts in the 16-17t centuries.5!

The new Hungarian councils5? (Cancellaria Aulica Hungarica, Camerae Ungaricae, Consilium
Hungaricum) legally were not subordinated to the Austrian councils, but in reality, many times
the monarch decided in Hungarian internal affairs with the help of the Austrian councils, without
ask or listen the opinion of the Hungarian councils, in the practice their task was limited to execute
the orders coming from Vienna. Of course, that situation led to permanent political conflict
between the Hungarian Diet and the Habsburg monarchs during the 16-17t centuries,*3 the most
sensitive topics were the financial questionss* and the military administration.>> The estates
required from the monarch to respect the sovereignty of Hungary, the constitutional order and
the competences of the Hungarian authorities many times without any long-term success. The old
Hungarian laws ensured important competences to the Palatine®¢ (palatinus regni), who was a
mediator between the king and the estates - the Palatine was elected by the Diet among the four
candidates of the monarchs7 -, and to the Ban of Croatia® (nominated by the king) in the system

8 Géza Palffy: A bécsi udvar és a magyar rendek a 16. szazadban, Térténelmi Szemle XLI, 1999/3-4, 331~
367, 339.

4 Dezs6 Markus (ed.): Corpus Juris Hungarici (1000-1526), Budapest, Franklin, 1899, Corpus Juris Hungarici
Act 'V of 1507.
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of 1613, Act VIII of 1618, Act XVII of 1622, Act IV of 1681.

51 Géza Palffy: A Magyar Kiralysag 0j févarosa: Pozsony a XVI. szazadban, Fons XX, 2013/1, 3-76.
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Levéltar kiadvanyai, I1I. Hat6sag- és hivataltorténet 1, Budapest, 1946, Istvan Fazekas: A magyar udvari
kancelldria és hivatalnokai 1527-1690 kézétt, Budapest, BTK TTI, 2021.

53 Kalman Benda: Habsburg-politika és rendi ellenallas a XVII. szazad elején, Térténelmi Szemle 13, 1970/3,
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XLV, 2003/1-2, 61-92, Istvan Kenyeres: A Habsburg Monarchia és a Magyar Kiralysag pénziigyei és hadi
koltségei a 16. szazad kozepétdl a 17. szazad els6é harmadaig, Torténelmi Szemle LV, 2013/4, 541-568,
Istvan Szijart6 M.: A magyar rendek adémegajanlasi joga és a 18. szdzadi adémegajanlasi rend kialakulasa,
Torténelmi Szemle XLVI, 2004 /3-4, 241-295.
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% Corpus Juris Hungarici Acts of 1485.

57 Corpus Juris Hungarici Act I11 of 1608.

8 Tamas Palosfalvi: A banok helye a kiralysdg kormanyzati struktdrajdban. Kiralyi hatalom és tertileti
kiilonkormanyzat 1435-1526, In: Pal Fodor - Dénes Soksevits (ed.): A horvat-magyar egyiitt élés
fordulépontjai, Budapest, MTA BTK TTI, 2015, 146-153, Szabolcs Varga: Bdn vagy alkirdly? A horvdt-szlavén
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of the central government. The Habsburgs tried to eliminate these authorities and their
importance many times; to avoid the election of the Palatine (the chair was vacant between 1530
and 1554, from 1562 to 1608, and again between 1667 and 1681), and replace the dignity by a
person nominated only by the king, but the Diet protested against that unconstitutional policy.
The Diet of 1715 and later the Diet of 1723 found a remedy to the century-old problems, the
authority of the Palatine was restored mostly at that time.>® Although the laws required the
convocation of a new Diet within a year after the death of the Palatine,5° the monarchs failed to
comply their duties many times in the 18th century, the chair was vacant between 1732 and 1741,
and again between 1765 and 1790, so interesting that the last three Palatines were the members
of the Habsburg dynasty; Archduke Alexander Leopold (1790-1795), Archduke Joseph (1796-
1847) and Archduke Stephen (1847-1848).61

Charles III agreed to respect the independence of the Hungarian councils (Camara, Cancellaria)
from other countries’ governments2 - as it had been required and repeated by the estates many
times in the past — and that the affairs of Hungary should be discussed with Hungarians.t3 As a
resultin 1723 a new council was created®* (consilium regium locumtenentiale Hungaricum) under
the presidency of the Palatine, with 22 councilmen (3 barons, 3 prelates and 16 nobles), the affairs
of Hungary could be negotiated only by Hungarians, just as the royal orders of the Habsburg
monarch - as king of Hungary - in Hungarian affairs could be executed only through the Hungarian
councils.65 The independence of the Hungarian councils (Camara, Cancellaria) from other
countries’ government was declared again.é¢

The Habsburg monarchs could not interfere the organization of noble counties, due to the entire
county was under the control of the nobility.6” Although the leader of the county, the féispan
(supremus comes) was nominated by the king, they had to take an oath before the county’s
assembly®® (congregatio generalis) during the inauguration®® - so interesting the
conditions/articles of Pal Rakoczy’'s oath as f6ispan in Torna County (1626)7° -, the other

%9 Corpus Juris Hungarici Act IV of 1723.

8 Corpus Juris Hungarici Act 111 of 1608.

51 Elemér Malyusz: Sdndor Lipét f6herceg nddor iratai (1790-1795), Budapest, Magyar Torténelmi Tarsulat,
1926, Sandor Domanovszky: Jézsef nddor élete I-11, Budapest, Magyar Torténelmi Tarsulat, 1944.

82 Corpus Juris Hungarici Act XVII and XVIII of 1715.

8 Corpus Juris Hungarici Act XLI of 1715.

5 Gy6z6 Ember: A M. Kir. Helytartétandcs ligyintézésének térténete 1724-1848, Budapest, M. Kir. Orszagos
Levéltar, 1940.

8 Corpus Juris Hungarici Act XCVII, CI, CII of 1723.

8 Corpus Juris Hungarici Act XVI of 1723.

57 Istvan Ereky: Tanulmdnyok a vdarmegyei énkormdnyzat kérébél, Budapest, Grill, 1908, 72.

88 Istvanyi Géza: A generalis congregatio: elsé kézlemény, Levéltari kozlemények 17, 1939, 50-83, Istvanyi
Géza: A generalis congregatio (Masodik és befejez6 kozlemény), Levéltari Kézlemények 18-19, 1940-1941,
179-207.

5 Before Mohacs had to take an oath to the royal council, let see: Corpus Juris Hungarici Act LX of 1486, Act
XVIII of 1518 (Bacs),

7 Sandor Kolosvari - Kelemen Ovari (ed.): A magyar térvényhatésdgok jogszabdlyainak gyiijteménye,
Budapest, 1890, 119-120, (1) he will defend the rights and privileges of the nobility in the county, (2)
protects everybody’s right to practice religion as they please, (3) to maintain the old practice of the election
of the alispan, (4) he shall participate in the congregatio generalis/sedria’s work, (5) he won’t procedes without
the authorization of the congregatio generalis, (6) he will pursue the evildoers, (7) he will mediate between the
king and the county if it is needed, (8) he will respect the elected members of the county.
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members of the government of the county, the alispan’! (vice comes) the szolgabir672 (judex
nobilium) etc. were elected by the noble community of the county in the county’s assembly, the
participation of the nobility was obligatory from the Middle Ages.”3 The judicial power (sedria,
sedes judiciaria) was also practiced by them in the county.

The first serious attempt to eliminate the sovereignty of Hungary came from the usurper Joseph
[1, being true to his famous motto - ‘everything for the people but nothing by the people’ -, he tried
to eliminate the Kingdom of Hungary and sought to create a unified (Austrian) empire during his
illegal decade (1780-1790). He refused the coronation itself, opposed to convoke the Diet, which
would have been his first duty. The emperor eliminated the Latin and Hungarian language in the
public administration and judicial process and ordered the use of the German, eliminated the
century-old local constitutional structure of local administration, the noble counties, the self-
governments, and the century-old constitutional system of justice.”* After his hostile and anti-
Hungarian decade, the Diet of Pozsony?5 (1790/91) could achieve that his younger brother and
successor, Emperor and King Leopold Il (1790-1792) finally agreed to restore the sovereignty
and the constitutional order in the country. So it was declared and clarified that Hungary was
totally independent from the imperial authorities - as it was always -, and could be governed only
by the legitimate King of Hungary within the marks of the law and the customary law of the
country, and absolutely not by the style of government of other countries.”¢ The end of the 18t
and the beginning of the 19th century - after the dictatorial and chaotic years of Emperor Joseph
II - was the time to restore the harmony between the Habsburgs and the Hungarian estates. The
obligation of the coronation was limited to six months after the death of the predecessor,”” before
the coronation of Leopold II, the Holy Crown was brought back from Vienna to Hungary’8 and its
permanent guarding place was designated in Buda,”? earlier, Joseph Il had ordered unlawfully that
the Holy Crown (the irreplaceable sign of power and sovereignty of the Kingdom of Hungary) be
taken from Pozsony to Vienna. The convening of the Diet once in three years was required again8®
- the last Diet was held in 1765 (!) -, and the authority of the monarch was clarified in the
executive and legislative power, just as the old independence of the judicial power (Royal Curia of
Hungary) was restored.8! Although the Diet declared (and reclaimed) the restoration of the
territorial integrity of the Kingdoms2 - the military defense zone at the Southern border of the
country was created (1718) by the Habsburg administration after the liberation of the country
from the Ottoman usurpation, and it was under the direct jurisdiction of the Aulic War Council -,
like as the former authority and jurisdiction of the ancient institutes of the Hungarian

7! From the end of the 15" century the alispan was elected by the congregatio generalis, let see; Jozsef Holub: 4
fOispan és alispan viszonyanak jogi természete, In: Imre Szentpétery (ed.): Emlékkonyv Fejérpataky Laszlo
¢életének hatvanadik évfordulodja innepére, Budapest, 1917, 186-211.

2 Gabor Béli: A nemesek négy biréja — A szolgabirék miikodésének elsé korszaka (1268—1351), Pécs, Dialog
Campus, 2008.

3 Corpus Juris Hungarici Act VII of 1435 (1I).

4 Lajos Hajdu: II. Jozsef igazgatdsi reformjai Magyarorszdagon, Budapest, Akadémiai Kiado, 1982.

5 Tamés Dobszay: 4 rendi orszdggyiilés utolsé évtizedei (1790-1848), Budapest, Orszaghdz Konyvkiado, 2019,
30.

76 Dezs6 Markus (ed.): Corpus Juris Hungarici (1740—-1835), Budapest, Franklin, 1901, Act X of 1790.

" Corpus Juris Hungarici Act 111 of 1790.

8 Istvan Soos: Koronank a bécsi kincstarban (1784-1790), In: Géza Palffy (ed.): 4 Szent Korona hazatér. A
magyar korona tizenegy kiilfoldi utja (1205-1978), Budapest, MTA BTK TTI, 2018, 395-480.

7 Corpus Juris Hungarici Act VI of 1790.

80 Corpus Juris Hungarici Act XIII of 1790.

81 Corpus Juris Hungarici Act XII of 1790.

82 Corpus Juris Hungarici Act XI of 1790.
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government,83 such as the Hungarian Royal Council, the Palatine,84 the Primate8> or the Ban of
Croatia.8¢ The ancient liberties and privileges of the free Royal Cities,?” the autonomy of the Jasz-
Kun Community,88 etc. were also in the focus.8? Although the use of the Hungarian language in the
public administration was reclaimed by many, finally they decided to restore the use of the Latin
instead of the German which Emperor Joseph II had imposed illegally.?® These articles were the
answers of the Hungarian estates to the absolutistic and illegal aspirations of the Habsburgs.

The judicial system, the Curia of Hungary

Although the origins of the curia goes back to the reign of King St Stephen, the laws of King St
Ladislaus®! and the famous Golden Bull2 (1222) itself mention it as the place where the king and
his locum-tenens, as chief judges (from the beginning the comes palatinus®3 later palatinus regni,
from the 12t century the comes curiae%* later iudex curiae, from the 14t century the cancellarius
and from the 15t century the personalis) practiced the judicial power with their vice-judges
(protonotarius).°> The judicial power - as part of the public power - was practiced both by the
monarch and the estates; the barons, the prelates and the nobility had their seats in the royal
courts in their own right,%6 and we can see the appearance and development of the communities’
courts from the 13t century to0.97 By the end of the 15t century, except the f6ispan,?8 all judges
of the sedria were elected by the noble communities (congregatio generalis).*° Although the sedria
and the congregatio generalis were separated formally just at the beginning of the 17t century,100
the medieval system (the election of the judges) survived the Ottoman period and the absolutistic

8 Corpus Juris Hungarici Act XIV, XXXIX and LVIII of 1790.

8 Norbert C. Téth, A Magyar Kirdlysdg nddora. A nddori és helytartdi intézmény torténete (1342-1562), MTA
BTK TTI (Budapest, 2020).
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1896.

8 Jvana Horbec: A felvilgosult abszolutizmus és a bani méltésag. Bevezetés a horvat-szlavon rendek
politikajaba (1756-1790), In: Pal Fodor - Dénes Sokcsevits (ed.): A horvdt-magyar egyiittélés fordulépontjai
Intézmények, tdrsadalom, gazdasdg, kultira, Budapest, MTA BTK TTI, 2015, 168-174.
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Levéltar kiadvanyai, 11l Hatésag- és hivataltorténet 9, 1989.

8 Erzsébet Bankiné Molnar: A Jdszkun Keriilet igazgatdsa, 1745-1876, Szolnok, A Jasz-Nagykun-Szolnok
Megyei Mtzeumok kézleményei 51, 1995.

8 Corpus Juris Hungarici Act XXV of 1790.

% Corpus Juris Hungarici Act XVI of 1790, Henrik Hénich: Latin vagy magyar? A nyelvkérdés a diéta el6tt
1790-91-ben, In: Tamas Dobszay - Istvan H. Németh - Jozsef Pap - Istvan Szijarté M. (ed.): Rendi
orszdgqyiilés - polgdri parlament. Erdekképviselet és térvényhozds Magyarorszdgon a 15. szdzadtél 1918-ig,
Budapest-Eger, 2020, 273-293.

91 Péter Vaczy: A magyar igazsdgszolgdltatds szervezete a XI-XII. szdzadban, Miskolc, Ludvig-Janovits
Nyomda, 1930.

92 Corpus Juris Hungarici Article IX of 1222.

% Tibor Szcs: A nddori intézmény korai térténete 1000-1342, Budapest, 2014.

% Tibor Sz8cs: Mibél lett az orszagbird? Az udvarispani tisztségek kialakulasa, Szdzadok 151,2017/5,1063-
1088.

% Imre Hajnik: A magyar birésdgi szervezet és perjog az Arpdd- és a vegyes hdzbeli kirdlyok alatt, Budapest,
MTA, 1899.

% Corpus Juris Hungarici Act Il and IV of 1498.

7 Corpus Juris Hungarici Act V of 1291.

%8 Corpus Juris Hungarici Act LX of 1486.

% Corpus Juris Hungarici Act Il of 1435 (II), Act IX of 1486, Act II of 1504, Act LXX of 1548.
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policy of the Habsburgs.101 At the Diet of 1723 the late medieval organization was confirmed02 in
accordance with the century-old practice; the alispan was elected by the congregatio generalis, the
community could choose among the four candidates of the f6ispan, the other judges (iudex
nobilium, judiciariae assessor) were elected freely, the féispan even had no right to nominate
candidates. So interesting that in Heves county, where the féispan was the bishop of Eger, baron
Tamas Palffy tried to nominate candidates for the vacant chairs without success in 1661.103

The monarch had taken part in the most important cases personally before Mohacs, but this
medieval practice changed radically with the Habsburgs.104 After 1526, the monarchs spent the
most of their time in the Holy Roman Empire and came to Hungary only for the sessions of the
Diet, sometimes the estates could not meet the king for decades as it happened under Ferdinand
[ between 1528 and 1542 or Rudolph between 1583 and 1608. The Ottoman occupation, the wars
on one hand, the centralistic and later absolutistic policy of Habsburgs in the 16-17t centuries on
the other, provoked the collapse of the medieval system of the high courts of the country. These
courts moved to Pozsony also, the former high forums ‘transformed’ into two courts; the Court of
the Seven was composed of seven judges under the presidency of the Palatine (tabula
septemvirale),1°5 and the Royal Court, which remained under the presidency of the Personalis
(tabula regia judiciaria).1%¢ During the Ottoman period, mainly in the 17t century, these courts
were not functioning ordinary, and could not comply their constitutional duties. Although the
monarch had to swear to respect the laws and customs of the country;197 the jurisdiction of the
Hungarian courts!%8 (a Hungarian noble could be judged only by the Hungarian courts), or the
personal and institutional guarantees of the independence of justice,19° the Habsburgs tried to
bring new, but unlawful forms in the judicial system (delegated judges recruited from foreign
lands, or the illegal processes of the Camara against the Hungarian nobility). Despite of the efforts
of Imre Thokoély’s uprising,110 during and after the liberation of Hungary, the Neoacquistica
Commissio’s goal was to confiscate the lands of the ‘rebel’ and mainly protestant nobility -
opponent groups of the absolutistic policy of Leopold I - to break down the dualism which was
uncomfortable for the Habsburgs in Hungary. These abuses provoked the independence war led
by Prince Ferenc II Rakdczy, although the Hungarians could not achieve their main goal, the
independence from the Habsburgs, with the treaty of Szatmar, they were able to ensure the
restoration of the constitutional order and the constitutional reform of the judicial system; the
first steps during the Diet of 1715, the structural reforms and the (re)foundation of the Curia of
Hungary at the Diet of 1723.111
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195 Janos Vinkler: A magyar igazsdgszolgdltatdsi szervezet és polgdri peres eljdrds a mohdcsi vésztdl 1848-ig.
L. kotet, Pécs, Dunantul Egyetemi Nyomdaja, 1927, 159-210.
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The monarch, Charles III played fundamental role in the reform of the Curia,!!2 the president was
the Palatine, the vice-president was the ludex curiae, it was divided into two courts: the Tabula
Septemviralis (Court of the Seven) and the Tabula Regia Iudiciaria (Royal Court). The palatine, five
prelates, eight magnates and eight nobleman, one Reporter of the mine courts and a recorder
composed the Tabula Septemviralis, after 1723.113 The Tabula Regia was composed of
two prelates, two barons of the Court, two deputy judge advocates of the Kingdom: the
vice Palatine, the deputy judge advocate of the Curia Regia, four protonotaries, four assessors of
the Kingdom, four assessors of the archdiocese, four adjunctive assessors.114 Although the Central
Archive was founded in 1723,115 the special archive for the Curiallé6 was established at the
beginning of the 19th century. As  mentioned above, Joseph Il eliminated almost the entire judicial
system of Hungary, after his death the estates declared at the Diet of 1790/91 that the
modification of the judicial system (create or eliminate courts in Hungary) requires the consent
of the Diet.117 After the Revolution and War of Independence of 1848/1849 Prime Minister of
Hungary Count Lajos Batthydny was condemned to death and executed illegally by foreign
court.118

Conclusions

The results of the negotiations of the Diet of 1722/23 agreed by King Charles III proved to be
grounded decisions for long term. The legal status of the monarch remained in force until the
beginning of the 20th century, the central structure of the government remained until 1848, the
noble counties until the second half of the 19th century. The Curia of Hungary is the oldest supreme
court in the continent, and we celebrate this year it's 300th anniversary.
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Y15 Corpus Juris Hungarici Act XLV of 1723.

116 Corpus Juris Hungarici Act XV of 1807.

Y17 Corpus Juris Hungarici Act XII of 1790.
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