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COURT MEDIATION IN HUNGARY WITH SPECIAL
EMPHASIS IN TRAINING AND ADMINISTRATIVE
LAW CASES

1. Mediation in Hungary
1.1. Historical background

In Hungary the rise of alternative dispute resolution
(hereafter: ADR) methods has been observed since the
early 2000s: the adoption of the 2002 Mediation Act and
its increasingly widespread application, first in the field of
criminal and then in civil and family cases, is a forerun-
ner. In the field of consumer redress, the growing number
of cases handled by conciliation bodies and the granting of
substantial rights to the Financial Conciliation Board are
both contributing to the growing awareness of ADR.

In addition, ADR for legal entities is also becoming
more common. Although the focus of the legislation is on
human conflicts, out-of-court solutions are also available
for disputes between companies since 2002 through mar-
ket-based mediation services.

1 Dr. habil. Judit Glavanits, associate professor, head of department, Széchenyi Istvan Univer-
sity Faculty of Law and Political Sciences, Department of Public and European Law. Email: gju-
dit@sze.hu, ORCID: 0000-0003-1357-8314
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However, in business-to-business transactions and
disputes the most popular form of ADR is arbitration. Un-
til 2017, the framework for arbitration in Hungary was de-
fined by Act LXXI of 1994 on Arbitration, which follows the
model law adopted by the United Nations Commission on
International Trade Law (UNCITRAL) in 1985. Our first Ar-
bitration Act provided an adequate framework for the de-
velopment of domestic arbitration, but in order to enable
Hungarian businesses to achieve a higher percentage.of
permanent arbitration in Hungary in their contracts with
foreign counterparties, a new Arbitration Act was neces-
sary in 2017.2

The selection of impartial, independent arbitrators
with appropriate expertise, and the speedy conduct of ar-
bitration proceedings, which is also in line with the 2006
amendment of the UNCITRAL Model Law, can be ensured
more effectively by the new Arbitration Act, which con-
tains mostly dispositive rules similar to the former Act,
by putting the organisational framework of permanent ar-
bitration in Hungary on a new footing and by filling the
regulatory gaps that have arisen in the application of the
current Act. One of the most important provisions of the
new law, Act LX of 2017 on Arbitration, is that it trans-
fers to the Arbitration Court attached to the Hungarian
Chamber of Commerce all commercial cases to be settled
by a permanent arbitral tribunal in Hungary.? In addition,
there are permanent arbitration courts in specific sectors

such as: agriculture (since 1997)*, sport (since 2001)° and
concessions (since 2021).

2 See in details: L. Kecskés, A vélasztottbiraskodas jogi szabalyozasa Magyarorszagon (in:)
L. Kecskés, P. Tilk Péter (eds.), A vélasztottbirg’skodés és mas alternativ vitarendezési el-
jarasok jogi szabalyozasanak alapjai Pécs, PTE AJK 2005, pp. 50-94.

3 On the structure of Hungarian ADR system see in details: J. Glavanits, B.B. Wellmann, Az al-
ternativ vitarendezés helye a jogrendszerben, Budapest 2020.

4 See more: |. Varga, Hungary (Chapter 4.) (in:), C. Liebscher, A. Fremuth-Wolf (eds.), Arbi-
tration Law and Practice in Central and Eastern Europe. Second Edition Huntington 2020,
pp. 281-398. s :

5 See in details: D. Szekes, A Sport Allandé Valasztottbirosag Uj eljarasi szabalyzatarol, ,Gaz-
dasag és Jog" 2019, No. 9, pp.15-21
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The wider uptake of ADR could also be an important
step towards reducing the workload of the courts. Despite
a steady decrease in the number of cases pending beyond

2 years in Hungary since 2010, the number is still quite
high.

1.2. Evaluation of the current regulation on mediation

There were some criticism concerning the Hungarian
Mediation Act right after its enactment. One of its early
opponents stated that it could be criticised for the rela-
tively low training and graduation criteria. Although the
political aim behind the 2002 Mediation Act was to ease
the already overwhelmed court system and make it more
effective in general, the regulator did not consider serious
training a necessity or appear to have any real interest in
that field.® It was only in 2009 that a regulation was first
issued regarding the requirements on mediation training
programs. According to Regulation No. 63/2009 (XII.17.)
of the Ministry of Justice, a 60 hours long, registered
training program is mandatory to become a mediator offi-
cially. The training must contain the following knowledge
spheres:

- basic knowledge and skills on theory of conflicts,
- basic knowledge and skills on negotiation,

- technical and methodological knowledge and skills
on mediation,

- knowledge and skills on process management and
dynamics,
- knowledge and skills on questioning techniques,

- mediation knowledge and skills attached to different
levels on conflicts,

6 J. Révész, Mediation without Trust: Critique of the Hungarian Mediation Law. Mediate.com,
16th May 2005.
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mediation knowledge and skills regarding problem-
atic participants,

~ knowledge and skills on psychology, and

- knowledge on the regulation of mediation.

It is questionable however that all the necessary skills
can be learnt in 60 hours. That is possibly the reason why
registered mediators are required to participate regularly
in post-graduate training, or at least on conferences and
special events on mediation. If the registered mediator does
not earn sufficient credit points from this mandatory fur-
ther education, he/she must be deleted from the register.

Since the first introduction of mediation, institutions
of higher education have developed an adequate response
for those who feel the 60 hours training is not enough time
to study to become a mediator. In the next table I show the
LLM or other postgraduate programs, that are specialised
for mediation training — all much longer than 60 hours, as
they last at least 2 university semesters.

Table 1. Hungarian post-graduate training programs on mediaton
(Source: Glavanits, 20227)

[
Institution | Postgraduate program

University of Debrecen ‘

Faculty of Education for Children and Spe- general and family mediation
cial Education , BEh
Eotvos Lorand University, Faculty of Educa-
tion and Psychology

general and family mediation

Pézrﬁén_\ Péter Catholic University, Faculty =

: . = di
of Social Sciences general mediaton

Semmelweis University, Facuh_\" of Public ’ = ot
¥ community and family mediation

Health A5t el E =

John Wesley Theological College |mediation in helping professions

Ebtvos Lorand University, Faculty of Law

7 J. Glavanits, Kozvetités és békéltetés — képzési, tovabbképzeési lehetéségek és fejlodési
iranyok, (in:) J. Glavanits, N. Papp (eds.) A fogyasztovédelem egyes akutalis kérdései: a bekés
vitarendezés lehetosége a 21. szazad technologia-intenziv kozegében, Budapest 2022,
pp. 35-44.
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Eétvos Lorand University, Faculty of Law Imed.ldtm : SCOUNBIVE® J(elies T
;i 2 |lawyers)

University of Miskolc, Faculy of Law general and juditial mediator

mediation and ADR

Metropolitan University - Faculty of Busi-|
ness, Communication and Tourism

[
University of Pécs ~ Faculty of Law |mediator
- : : |

Széchenyi Istvan University - Faculty of Law | conflict resolutor - mediator ’
|
\

[
Széchenyi Istvan University — Faculty of Law ADR and mediator (LLM- only for lawvers)

University Szeged - Faculty of Law 'gencra] and juditial mediator
|

In comparison with other Member States of the EU,
we can conclude that for the moment Hungary has an
active and (perhaps) proactive mediation practice.” The
awareness of citizens concerning mediation is growing’,
partially thanks to court mediation from 2013 onwards,
and mandatory mediation in family law from 2014 on
wards. As we will see in the following chapters, the num
ber of registered mediators is growing, and the judicial
system is making huge efforts to raise the number and
type of cases in which they recommend the parties to pai
ticipate in mediation.

2. Mediators and court mediators

A distinction should be made between natural persons
who are on the register of mediators kept by the Ministei
responsible for justice, and mediators who are profession
ally qualified mediators, and between mediators employed
by a legal person and court mediators. While the former

8 See in details: M. R. Grosu, Chapter 14: Hungary, (in:) N. Alexander, S. Walsh, M. Svatos
(eds.) EU Mediation Law Handbook : Regulatory Robustness Ratings for Mediation Regimes
Alphen aan den Rijn 2017, pp. 403-433.

9 An empirical survey published in 2016 showed that 1/3 of the participants were familiar with the
term “mediation”. See in details: D.A. Asztrajan, K.A. Toth, Kutatas a mediacio ismertségeérdl
és a mediacion valé részvétel aranyarol Magyarorszagon. Kozép-Eurépai Mediacios Intézet,
Budapest 2016.

101




Judit Glavanits

carry out their activities in return for a mediation fee freely
agreed with the parties, court mediators are court secre-
taries, judges or magistrates on secondment appointed by
the President of the National Office for the Judiciary, who
are appointed to carry out the duties of court mediators af-
ter having completed professional training and who carry
out their activities free of charge.

According to the data of the registry maintained by the
Ministry of Justice, there is almost constantly an increas-
ing number of mediators in Hungary.

Table 2. Number or registered and deleted mediators
(Source: Hungarian Ministry of Justice'?)

Year ‘ New natural person [ New legal person Deleted members

21)15 2 772197 V T hSé = 188 T
S 2016” Lok 17437 } : 713 ; - '39’“ -

2;)717 —F 771187 g ;7 : ‘17" : i = 7119 =2

e w | e

2019 - 126 : i 5 715 s 1777 :
: 72020 == 122 1 > 15 B 34 E

— - - - S S— - — - - —_— e =

2021 127 | 8 | 70 -
: -T();:;l = : ;55 % I ¥ 1:5 : I : 523~

Certified court mediators have no official dataset, but
according to the latest publications of Turcsanné Molnar,
more than 400 court officials (judges and magistrates) have
completed the obligatory course to become a mediator.

10 The official register is available here: https:/finyr.im.gov.hu (accessed 15.11.2022)
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Table 3. Court mediation trainings and participants
(Source: Turcsanné Molnar 2020")

Official training programs ending with certificate to bccome; # court medlator i
= Ve B ——-lgaﬁbcr 61’ training Parlleiguiin ‘
= s = = - RIOET .
2013 i 4 o :
= o ! — Lo ‘
= = : |
~ e = 5 - .
: 26—{7 = 2 iz \’ | P
: 2018 e .
i 2019 i 4 I 60
Total ! =g o 7 457

The numbers show that there is no shortage ol med
ators in Hungary, however we should note that the facl
that someone is a registered mediator means automati
cally that he/she is an active mediator. This is especially
true in a court mediator’s case, where we can observe thal
even those who will never be mediators in practice neve:
theless take part in the training programs, to raise theu
knowledge on the subject, and therefore to be able to make
better decisions on cases that are to be sent to mediation.
However, this judicial awareness crucial: the more suc-
cessful cases are closed, the more the participants will fa-
vour mediation in their next conflict.

Also in the case of advocates: it is not necessary that
someone who has registered themselves as mediators will
conduct the procedures on a daily basis, but will be able to
use the toolkit of mediation (and peaceful conflict resolu-
tion) in the general legal work.

1 K. Turcsanné Molnar, Birosagi kozvetités Magyarorszagon a kezdetektdl 2019. év végéig, (in:)
J. Glanits (ed.) Biré és mediator. Valogatott tanulmanyok a kozvetitéi eljaras elmeleti és gyako-
rlati kérdéseirdl, Gyor 2020, pp. 11-39
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3. Mediation process in courts

There is no official database or published statistics on
court mediation in Hungary, but fortunately there are re-
searchers among the judicial board. The latest official data
was published in 2020 by Katalin Turcsanné Molnar, who
is a leading representative of court mediation in Hungary.

She collected data on the overall cases as follows.

Table 4. Hungarian court mediation in numbers (Source: Turcsanné, 2020'?)

eue | tases | ishot | At | edinton| Seillh | STI | matoar
i ~total | cases | p 5 - ggr?emem‘:agrcgmeptr gieen_wnjb
2012 5 = = Ee g 100%
2013 295 295 94 \ 201 03 108 | 53.70%
2014| 1281 " 1068 412 656 7@ 263 303 | 59:?30?4, ¢
2015k 116 | 1713 ‘,7 & o e ows a5%
2016| 1748 | 1664 . 745 019 419 | 500 J, 54,40%
2017, 1787 | 1758 783 [ o715 | 435 | s40 i 55,40%
2(5187 1200 | 1497 | 678 l 819 | 409 410 1 0100,,'
2019 1193 1141 395 | 746 | 304 | 352 | 47,20%
Totan 9324 | o141 gl | 5420 | 2617 7‘} 2803 } 51,70%

The table shows a more-or-less stable number of cases,
but we should highlight that the years 2019 and 2020
were highly affected by the consequences of COVID-19
pandemics, therefore the number of cases declined -
hopefully temporarily. This is not a unique situation: an
extensive empirical survey showed that the courts faced
the same problem worldwide,'® though the pandemic also

12 K. Turcsanné Molnar, Birésagi..., op. cit., pp. 21-23.

13 G. Matteucci, D. Shimoni (eds.), ODR in 30 Countries, 2020. Mediation in the COVID-19 Era,
available at: https://aidrn.org/wp-content/uploads/2020/05/0DR-in-30-Countries-2020-Media-
tion-in-the-COVID-19-era.pdf (accessed 14.11.2022)
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raised the possibility of online court mediation procesnes
as well.'*

4. Mediation in administrative law cases

4.1. Conciliation for a settlement vs. mediation?

As for the practice, it is often subject of debate whethei
the judge is a de facto mediator during the process ol
court-assisted conciliation towards a settlement. The £u
ropean Code of Conduct for Mediators exacerbates the
confusion by defining mediation as “any process wherc
two or more parties agree to the appointment of a third
party — hereinafter “the mediator” — to help the parties to
solve a dispute by reaching an agreement without adjudi
cation and regardless of how that process may be called or
commonly referred to in each Member State” >

The next table shows closed cases in first instance ad
ministrative courts that have resulted in settlements.

Table 5. Closed cases at first instance of administrative courts
(Source: National Office for Judiciary, 2022)

T T T T
Type of | | 2018 2019 ! 2020 \l 2021 2022
Ll()'ﬁlng/ P e T N i S AR | . OO ; g T g - e T SR 1
July- Jan- | July- | | Je ! July: -
time | Jan- | Jul Total | HA0= [OF3 | Total | i b ! Total | Jan- | July Total | Y20
June | Dec June] Dec | L.lunc Dec | | June | Dec [ June
| e ==y s e = 1 s f
satie- | o T g [ ulo] 2 ’ 14 | 10 .I 24 | 13 ' 7 | 20 | 16
L ment | 1 | = | Ji e __i P ’ 25 “7
|
Other | 7900 7054 ‘ 14954 | 8673 l()ﬁZl I 15294 ' 14‘)17 ' 8896 | [ 23813 |1 1373L8801 120174 9559
e e J ¥eh ik e e -
closing | 7902 7038 14960 | 8684 6630 ' 15314 1 14931 | 8906 ! 23837 | 1 138() 8808 ' 20194 | ‘)57 5

The role of conciliation for a settlement can play an im-
portant role in the context of widening the judicial route
and the limits of the possibilities for ex officio review, es-

14 See in details: J. Glavanits, Mediacié és pandémia, (in:) J. Glavanits (ed.) Biré és mediator
~ Valogatott tanulmanyok a kozvetitdi eljarés elméleti és gyakorlati kérdéseirél, Gyér 2020,
pp. 345-360.

15 European Code of Conduct for mediators, Brussels 2 July 2004, available at: https://rm.coe.int/
cepej-2018-24-en-mediation-development-toolkit-european-code-of-conduc/1680901dc6 (ac-
cessed 14.11.2022).
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pecially if substantive law gives discretion to the admin-
istrative body. It is therefore necessary to provide the
appropriate procedural framework to enable parties to
reach an agreement. Of course, the parties are not nego-
tiating whether the activity was unlawful, but how the al-
leged infringements can be remedied within the margin of
appreciation provided by the law, without the need for fur-
ther administrative proceedings.

According to Section 65. of Act I of 2017 (administra-
tive procedure code) to ensure reaching a settlement, the
court:

a) shall inform the parties of the advantages and con-

ditions of the settlement,

b) shall inform the parties as to the essence of the me-
diation proceedings, on the availability and condi-
tions of such proceedings,

c) may present the settlement proposed by it to the par-
ties — set in writing during preparation for the hear-
ing or set on record during the hearing, and

d) may cite the parties to settlement proceedings.

When settling, the parties to the administrative law dis-
pute may agree on the manner of resolving the administra-
tive legal dispute or any disputed issue that is acceptable
for them, if it is not in conflict with law, and may also agree
on the manner of remedying the legal injury caused by the
administrative activity as well. If the settlement complies
with legal regulations, the court shall give its approval set
in a ruling. In the approval ruling for the settlement, the
court shall annul and abrogate the disputed administra-
tive act or shall alter it in accordance with the terms as set
out in the settlement. This settlement — approved by the
court — has the the same effect as a judgment.'®

16 Sections 65-67. of Act | of 2017
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4.2. Regulation of mediation in the field
of administrative law cases

In Hungary it has been possible to choose mediation
in administrative law cases since 2018. The significance of
this is, among other things, that the official decision and
procedure aimed at making it allow for the views of the
client or other interested parties to be set out in a more
emphatic and direct way. It thus can have a significant
impact on the rate of client acceptance and voluntary
implementation.!”

The current regulation provides the possibility for the
court to order mediation, if the parties and interested par-
ties consent, whereby the parties and interested parties
may attempt to settle the dispute amicably with the assis-
tance of a court mediator - just like in family law cases. In
the administrative law cases there is no mandatory media-
tion. For the duration of the mediation, which may not ex-
ceed two months, the proceedings shall be suspended. An
appeal against this order may be lodged by a party or in-
terested party who has not agreed to mediation.

The rules of the law on mediation (practically the
Act LV of 2022) is applicable to court mediation mutatis
mutandis. To ensure the success of the mediation, the
court mediator shall not be a member of the panel hearing
the case and the statements made there shall not be used
in any further proceedings in the event of the mediation
being unsuccessful. The court mediator shall inform the
trial court of the outcome of the mediation, which shall,
in the light of the outcome, either continue the proceed-
ings if no settlement has been reached or if the settlement
settles only part of the dispute, or examine the settlement
and, if it is acceptable, issue a decision to that effect. The
partles may make provision for the payment of the costs of

17 Cs. Kohlhoffer-Mizser, Benefits with mediation? Conflict management in Hungarian public ad-
ministration. Technology Engineering Management Entrepreneurship and Learning, ‘Interna-
tional Journal" 2020, Vol. 26, No.1, p. 21.
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mediation in the settlement agreement, failing which the
parties will bear their own costs, and the court need not
make provision for this in the order for payment of costs.
If the settlement is approved, the court shall terminate the
proceedings.

4.3. Promising areas of administrative law mediation

In almost all cases, the presiding judge will find that
emotion lies behind the legally describable dispute, and
that emotion is based on need. However, in a property dis-
pute, both emotions and needs are irrelevant to the deci-
sion. This leads to the general phenomenon that property
disputes often drag on because the parties to the dispute
mutually initiate new proceedings against each other.
A fundamental feature of both possession proceedings and
notarial proceedings is that the dispute has deeper roots,
often involving grievances accumulated over a long period
of time — up to 10-20 years — which are incorporated in
a claim or application for possession.'®

Another promising area is community mediation,
mainly between local governments and local civil groups
on development or policy planning. According to Németh
and Szabo, the sustainability of this participative and con-
sensus forming community mediation is derived from the
fact that the parties can correct their former agreement on
the same matter repeatedly in the event of any changes in
the environment or other conditions. This way, these com-
munity mediated agreements are more flexible than public
contracts and local regulation in general. The mediation
procedure in local decision-making processes is based on
the wide exchange of information, sharing of knowledge
and representation of civil society. As a consequence, more
exact and more effective solutions may appear which are

18 L. Bisztriczki, A. Hegedis, Birtokvédelem és birdsagi mediacié. Jegyzo és Kozigazgatas,
XIX:4,2017, pp. 30-32.
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better suited to the specific concerns parties.'” Community
mediation can be divided - according to Németh and Szabo
- between two main groups: (1) the aim is the solution for
a given and by each participant in the same way regarded
problem; so, for example the change in traffic regulation in
a city, (2) restoration in a concretely damaging event, i.e.,
in the course of a victim-offender mediation, support and
hearing of the partners, or participation of others (not di-
rectly meeting in this case) as listeners.?

5. Suggestions for further regulation

In the context of child protection mediation, Eva Ma-
lik has highlighted a concern regarding anyone who has
spent “only” 60 hours in a training course: “Mediation is
practice-oriented, practice-intensive. While maintaining the
relatively low ‘entry requirement’ of 60 hours of training, it is
appropriate to consider the introduction of a trainee scheme
and the use of the title ‘trainee’ up to a certain number of
cases. The introduction of a possible trainee scheme should
in any case be accompanied by an incentive system for those
who are involved in mediation to be interested in receiving
trainees, possibly co-mediation, supervision, even at institu-
tional level. In particular, the introduction of supervision in
procedures involving children (child protection cross-border)
could be justified.”*!

We are convinced that 60 hours for a human relations
facilitator, which by law must include considerable theo-
retical knowledge, is far from sufficient to enable him or
her to conduct a fully-fledged mediation session to com-

19 V. Németh, Cs. Szabo, The effect of community mediations in practice through an analysis of
two municipal case studies, “Beligyi Szemle" 2021a, No. 6, pp. 73-74.

20 V. Németh, Cs. Szabd, The characteristics of mediation according to fields of application,
“Beltgyi Szemle” 2021, No. 6, p. 95.

21 E. Malik, Gondolatoka polgari jogi kozvetité szakmai képzésrdl és tovabbkeépzésrdl, “AKV Eu-
ropai Szemle™ 2018, No. 1, p. 47.
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pletion. Regulation 63/2009 (XII.17.) provides for the fol-
lowing options for the practical part of training:
1) simulated case practice (aiming at reconstructing
a mediation case that has taken place, evaluating
the role of the mediator and the parties with the par-
ticipation of the trainer and the members of the team
organised during the training),

2) mentored case practice (which involves the actual
conduct of a real mediation process, with the con-
duct of the mediation process and the evaluation of
the role of the mediator and the parties under the
continuous guidance of the trainer),

3) participation in a case discussion group,
4) preparation of a case study,

5) method-specific supervision (an instructor-led
method of practice acquisition to analyse a mediation
case that has taken place, to identify mistakes and
best practices in the course of the case, in a group or
consultative format. Method-specific supervision is
based solely on the correctness of the methods used
and not on the content or outcome of the mediation).

Based on practical experience, the training group
members practice the techniques “on each other” with
the help of the trainer, and in the case of more success-
ful training sessions, they may be able to rehearse real-life
situations with external actors or other professionals. The
effectiveness and suitability of the above methods can-
not be questioned - but the time allocated to them can be.
Considering the time needed to discuss the lessons learnt
and the theoretical knowledge to be acquired, it is difficult
to assume that, for example, a group of 25 people (with 2
trainers) could all be able to carry out a mediation process
in the time available for a practical session. Mathemati-
cally, there is no time for this in a 60-hour training course,
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and the 60 hours do not even include the time needed for
the exam.

A drastic increase in training time is not necessar-
ily the answer, but the acquisition of practical knowledge
cannot be abandoned, precisely because of the need to
take account of the interests of consumers. The author
of the present study envisages two solutions: cither by

raising mediation training to university level or by sup-
plementing traditional training with practical training.
Raising mediation training to university level could be
an ideal solution because it is the best way to develop

self-awareness, understanding of psychological phenom

ena and communication skills (especially questioning
techniques). There is a degree of interconnection between
the different professions in mediation that justilics the
need to learn to make distinctions, to be actively pre

pared to recognise more easily, for example, an abusive
situation or when the parties need a therapeutic process
rather than mediation.
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