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Abstract
The trade negotiations between the EU and the Uherransatlantic Trade and Investment Partnergfiip
TIP) are obviously showing that the regulationmirnational economic and trade relations is temdio go off
the track of multilateralism and switch to the Ibdéial regulation of international trade between ttveo major
economic blocs of the world. Moreover, the T-TIRmhioverstep the borders of the multilateral frarodwof
the trade liberalization, doing far more than meréb eliminate the already low average tariffs aadyets the
non-tariff barriers as well that are typical tradéstacles for the relations between the well-dgpedandustrial
nations. The main aim of the present paper is taly@® the characteristics of this bilateral segmehtvorld
trade, provide a general examination of the traddations between the EU and US, and analyze the EU
negotiation mandate.
Keywords: Transatlantic Trade and Investment Partnership, atital trade agreements, Trade and
Environment, Foreign direct investments
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1.INTRODUCTION

The trade negotiations between the EU and the UShenTransatlantic Trade and Investment
Partnership (T-TIP) has been launched last yeanjngi the most ambitious — ‘comprehensive’
(Barroso§ and ‘high-standard’ (Obama)- trade agreement ever attempted, due to bottite and

its significance for the transatlantic relationsbigtween the European Union and the United States.
Moreover, this time the chances of success of aseagent seem more feasible than ever. From
economic point of view, the growth is weak equatlyhe EU and the US, however, the monetary and
fiscal policy instruments are largely exhaustéthe trade growth has been slow-moving because of
the effects of the financial crisis of 2008—200% aompeting subsidy and regulatory policies that
impede commercial activity.Structural reforms are demanded in both regiormn fwhich the
prospect of economic growth is expected. Moreoweth EU and US have widely lost market shares
in the last two decades. Therefore, the liberabmaof bilateral trade relations could increaserthe
ability to compete with the emerging economies.

On the other hand, from the perspective of thematonal economic law, the negotiations on the T-
TIP are showing, that the regulation of internadloeconomic and trade relations is tending to do of

L “A future deal will give a strong boost to our ecmies on both sides of the Atlantic. It will be a
comprehensive agreement going beyond tariffs, bgghating markets and removing barriers. It isnested
that, when this agreement is up and running, thef&an economy will get a stimulus of half a pertag our
GDP — which translates into tens of billions of @uevery year and tens of thousands of new johzeeéh of
José Manuel Durdo Barroso, former President ofEheopean Commission. SeeA®RR0SQ JOSE MANUEL
DURAO: Statement on the Transatlantic Trade and InvestrRarthership Joint press conference, Brussels (13
February 2013), available dittp://europa.eu/rapid/press-release_ SPEECH-13elRhtm[cit. 2014-12-19].

2 “Promoting growth, creating jobs, strengthening thiddle class-these are the principles that aifRegsident
Obama's economic policies, including this Admimigton's trade policy. As President Obama said [T-T,IP
can be a success if »we can achieve the kind bf$tandard, comprehensive agreement that the glicdztihg
system is looking to us to develop.«” Michael Frointhe U. S. Trade Representative cited presidéaint in
his speech, seerRBMAN, MICHAEL: Remarks at the Transatlantic Trade and Investiarthership First Round
Opening Plenary (July 8, 2013),liaw and Business Review of the Ameri@4d.3, Vol. 19. (2013) 135-136.

3 See ELBERMAYR, GABRIEL J.— LARCH, MARIO: The Transatlantic Trade and Investment Partner€hrIP):
Potentials, Problems and Perspective§HSifo ForumVol. 14 (2013) No. 2. 49-60.

4 ScHoTT, JEFFREY J. — CIMINO, CATHLEEN: Keys to negotiating the transatlantic trade andestment
partnership, inntereconomicsyol. 48. (2013) No. 4. 263—-264.
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the track of multilateralism and switch obviousty the bilateral regulation of international trade
between the two major economic blocs of the wadvldreover, the T-TIP could overstep the borders
of the multilateral framework of the trade liberaliion, doing far more than merely to eliminate the
already low average tariffs and targets the noifi-taarriers as well, which are typical trade olotts

for the relations between the well-developed indaistations?

The main aim of the present paper is to analyzechizeacteristics of this bilateral segment of world
trade from the perspective of the internationalnecaic law. The paper starts with a general
examination of the bilateral trade relations betwd¢lee EU and US, then, it goes over the EU
negotiation mandate, highlighting two specific atisbuted fields, the trade and environment, and the
investment provisions.

2. THE RISE OF BILATERALISM AND THE EU-US TRADE NEGOTIATIONS

“We are living in a trading environment of bilatiksen” — Abbott has admitted already in 2007, and
made attempts to examine the possible consequehdbe rising bilateral trends in the EU trade
policy.® The current EU-US negotiations can be regardeml alsart of this tendency, which is now
suggesting that, the significant trading countdedrade blocs, like the European Union are seeking
more frequently the opportunities in the bilatetraide negotiations, instead of bringing the even
extending trade agenda to multilateral level. Irrenoncrete terms, it means that the postponenfient o
the Doha Round has somewhat weakened the desiraultitateral trade agreemeriteind bilateral
agreements, or regional integrations seem to b& badavor® The advantages of the revival of
bilateralism are quite palpable: while multilatengigotiations are more comprehensive and beneficial
at global level, bilateral agreements are fasted, the countries involved can focus purely on their
requirements without having to build common neditip objectives among blocs of countrfes.
Moreover, achievements from bilateral negotiaticasi be accomplished gradually, and bilateral
negotiations also enable countries to give mordectbns on the regional and socio-political
conditions of the negotiating parties, which camepthe way to reach compromises on ‘tailor-made’
agreements. This feature is hardly feasible inifatdral negotiations.

In terms of the trade statistics, the EU and thehd®e already the largest bilateral trade relahigms

in the world. Each is the other’s largest exportkag and the investment relations between the two
trade blocs are also significant. The US—EU bikdteade in goods and services totals approximately
1000 billion annually, and the US and the EU ase &leavily investing in each other’'s market (almost
3000-4000 billion $ a yeaty.In other terms, the US invests considerably mothé EU than in all of
Asia — three times more according to the Europeamr@ission — while the EU invests considerably
more in the US than in China and India combinetyhtdimes moré!

The T-TIP is not the first attempt to conclude anB8S bilateral trade agreement. Between 1994 and
1996, a Transatlantic Free Trade Area (TAFTA) wadeaun discussion, but formal negotiations were
never started? This was because the priority at that time wagrsure the stability of the newly
formed World Trade Organization (WTO. The curreagatiations are rooted in a summit meeting

5 According to the EU Commission’s document, it étually an average of 4 %, see: Recommendatiora for
Council Decision authorizing the opening of nedgitias on a comprehensive trade and investment agnet
called the Transatlantic Trade and Investment Bestip, between the European Union and the Unitaté$Sof
America. COM(12.3.2013) 136 final. There are soar#fs peaks for sensitive products on both sidethe
Atlantic, e.g. tobacco, textiles and clothing, sud@aotwear, dairy products and some vegetables.

6 ABBOTT, FREDERICK M.: A new dominant trade species emerges: Is bdfigm a threat? iournal of
International Economic Laywol. 10. (2007) No. 3. 571-583.

7 BARUA, AKRUR — BANDYOPADHYAY, SUNANDAN: Revival in international trade and the resurgenée
bilateralism, inGlobal Economic Outlogk(2014) No. 2. 60. Available ahttp://dupress.com/articles/global-
economic-outlook-g2-2014-revival-in-internationedde-and-the-resurgence-of-bilateraligoit. 2014-12-19].

8 Cf. PARDAVI LASzLO: A globdlis gazdasag vamjoganak alapkérdései (kidomiintettel a preferencidlis
szerddésekre)Main questions of the global economy’s customs (&ith specific regard to the preferential
agreements)], Dissertation (manuscript), 2014, I$a@g Istvan University, Gir. 55.

9 BARUA — BANDYOPADHYAY : 0p. cit.60—61.

10 ScHOTT—CIMINO: Op. cit.263.

11 See trade policy website of the European Commissivailable ahttp://ec.europa.eu/trade/policy/countries-
and-regions/countries/united-statpst. 2014-12-19].

2 \WROBEL, ANNA: Multilateralism or bilateralism: The EU trade glin an age of the WTO crisiEkonomika,
Vol. 92.(2013) No. 3. 20.




held on 28 November 2011, when Commission Presidtesé Manuel Barroso, EU President Herman
Van Rompuy and US President Barack Obama estadlligtee High Level Working Group on Jobs
and Growth (HLWG). The task of the Group was tontifg policy measures, which are capable to
increase trade and investment between the two nsgonomic areas, the United States and the
European Uniof® The HLWG has issued an interim report in 2012,cvhrieferred to the conclusion
of a bilateral trade agreement as the best polmtjown. The final report has been adopted on 13
February 2013 The Free Trade Agreement was cordially announgdd$President Obama and EU
Commission President Barroso. Following the firgdart of the HLWG, it was recommended to open
negotiations for a Free Trade Agreement of the HEl the United States. According to the report, the
subject of the negotiations shall be the liberdilira of agricultural products, industrial goods,
services, of public procurement and investmentsedsas a regulation of intellectual property right
3.THE EU’S MANDATE AND THE 'RED-HOT’ ISSUES OF THE NEGOTIATIONS

3.1. Obscurity over the EU negotiation mandate aheé main objectives of the T-TIP

The European Commission has elaborated the frankeofomandate for the negotiation in March
2013, however only its short summary has been s> According to the frequently criticized EU
practice, in the field of external trade, the whiglet of the negotiating mandate is never publisiasd

it is always submitted to the Council and the Ramknt as restricted — i.e. confidential — documésit.

a result, officially we shouldn’t know further infoation than the above mentioned summary and
some other clarifications made public by the Euamp€ommission. Not surprisingly however, the
negotiation mandate classified as ‘restricted damthrhas been leaked quickly, and it was accessible
on the internet even today. In late November 2@1& Commission has changed its policy regarding
the ‘secrecy’ of international trade negotiationgd anade commitments to conduct a more transparent
trade policy and provide more space for publicipigtion.®

However, some ‘hints’ can help to cover up the cioyjes of the negotiations. As the name of
preparatory body of the negotiations suggestedgtiHievel Working Group odobs and Growt),

the overriding policy objectives of the T-TIP is ¢oeate more jobs and boosting economic growth.
The expected impacts were analyzed in a commissiabedy published in 2013, which have
estimated the overall economic impaétas well as the sectorial impaétef an eventual conclusion
of an ambitious T-TIP between EU and US. Howevenmflegal and regulatory point of view the
most important question is that how these econagaios arise? According to the 2013 study of
CEPR, the key part of the liberalization within thespective T-TIP will be the reduction of non-

13 The bilateral trade relationship is extremely imtgot for both partners. The EU is first tradingtpar of the
US (17.6% in trade in goods), and the US is thesEd'cond largest trading partner with 13.9% indrad
goods. Together the EU and the US account for ap@@% of global GDP, 1/3 of total world trade. &éral
trade volume of goods and services amounted to6Bf2euro (2011), bilateral investment stock wa®942.3
trillion euro (2011). See Commission Staff WorkidDgcument — Executive Summary of the Impact Asseasme
on the Future of the EU-US Trade Relations, SWEPR13) 69 final, p. 2.

¥ Final Report High Level Working Group on Jobs a@dowth (February 11, 2013), available at:
http://trade.ec.europa.eu/doclib/docs/2013/febrftimyoc_150519.pdtit. 2014-12-19].

5 Member States endorse EU-US trade and investnegtiations, DG Trade News Archive (14 June 2013),
available athttp://trade.ec.europa.eu/doclib/press/index.cfr@i@[cit. 2014-12-19].

6 To be more precise, the Commission was pressubygéde Ombudsman and the CJEU in order to invtiee
public into the decisions on international tradeues. See especially, C-350/12 P. Council versus \iield,
ECLI:EU:C:2014:2039.0

17 Centre for Economic Policy Research (CEPR) foroBaan Commission — Reducing Transatlantic Bartiers
Trade and Investment: An Economic Assessment (M20di8; hereinafter: CEPR assessment paper), alailab
at http://trade.ec.europa.eu/doclib/docs/2013/maratidtc 150737.pdfcit. 2014-12-19]. The study suggested,
that an ambitious agreement could bring signifieadnomic gains as a whole for the EU (€119 bilkoyear)
and US (€95 billion a year).This translates to &imae€545 in disposable income each year for alfaafi4 in
the EU, on average, and €655 per family in the US.

18t is also interesting the benefits for the EU &gl would not be at the expense of the rest oibiid. On the
contrary, liberalizing trade between the EU and W& would have a positive impact on worldwide traahel
incomes, increasing global income by almost €10ibi

19 Income gains are a result of increased trade. Fiorés to the US would go up by 28%, equivalenaito
additional €187 billion worth of exports of EU gaoednd services. Overall, total exports would insee@% in
the EU and 8% in the US.




tariff barriers, it will be a key part of transaiti liberalization. The study has concluded threg t
majority — as much as 80% — of the total poterga&hs might come from cutting costs imposed by
trade bureaucracy and regulations, as well as ffilmralizing trade in services and public
procurement®

In addition to that, according to the short textsd other summarizing documents brought out by the
Commission, at least the directions of the negotiat can be already seen. In terms of that, the
objectives of the negotiations cover two big am@as other miscellaneous issues.

Firstly, the EU is trying to put the questions bétmarket access on the agenda. The market access
encompasses the following main topics:

- removing tariffs on transatlantic trade in indiadtand agricultural products;

- reconciling the EU and the US approaches to rolewmigin, which are used to determine the origin
of a product for the purpose of trade rules;

- discussing the question of the Trade Defence Meas namely, the EU wants to establish a regular
dialogue with the US on anti-dumping and anti-sdypsneasures;

- opening up more access for transatlantic tradseimices, at both federal and sub-federal leval, a
to ensure that European professional qualificat@@rsbe recognized in the US;

- securing investment liberalization at both fetlarad sub-federal level and potentially, to est&dbli
investment protection provisions;

- providing access to government procurement msukieall levels of US government.

The second big issue is the elimination of the laguy trade barriers. This term refers to a varadt
trade obstacles, which can take different formsgeneral, two main categories are covered by the
term ‘non-tariff-barriers.” Firstly, it includes ¢hwhole range of quantitative restrictions thaeclily
restrict market access (e.g. import quotas), andredy, it covers regulations, which add to thet @bs
exporting into that market, e.g. domestic regutaioequiring expensive reconfiguration of products,
such as changing voltage or adapting the techmiashmeters (environmental standards of cars,
standards and product requirements of foods, adtrative measures, e.g. price controls etc.).
Therefore the terms refers typically to the soemhlbehind-the-border’ barriers to trattezrom the
perspective of their effects, this category migbtver, e.g. the need to have to allow products
separately for both markets, often on the basidiftérent procedures and conditions for admission;
different environmental, health or consumer pradecpolicy standards: different industrial standard
packaging requirements and information or labellmigigations; regulation of access to public
procurement procedures or economic developmentamgy such as the state export credit insurance,
etc:2?

These differences in domestic regulations, tecligiozan be addressed by three major approathes.
The first method is the unification, which providesool for establishing the same requirementdlin a
contracting countries. However, the unification litasown limitations; namely, if strong industrial
actors are competing in the market at stake, gettommon standards is much more than difficult.
However, it is not impossible, even today unifigdnslards are working in several areas, like
telecommunication, IT technologies, automotive Btdy or international aviation and maritime
transport. Secondly, the harmonization impliesahgnment of regulations to a single best practice.
Usually a voluntary agreement, harmonization camdsed on a reference to international standards
from a standard-setting body, or simply involve reation among nations. Countries basically agree
to converge on a single standard or regulations Thiusually the most difficult way to achieve

20 See Independent study outlines benefits of EU-d8et agreement, European Commission, MEMO/13/211
(12 March 2013), available dittp://europa.eu/rapid/press-release MEMO-13-21htericit. 2014-12-19].

21 See 8pikov, Azim: Border and Behind-the-Border Trade Barriers andr@ry Exports]MF Working Paper
(WP/07/292), December 2007. Available https://www.imf.org/external/pubs/ft/wp/2007/wp022@df [cit.
2014-12-19].

22 Expressive examples are examined by Lester anHeBaillustrating how fruit and vegetable produah c
sizes, or car headlights standards can operategatatory trade barriers, seee4TER SIMON — BARBEE. INU:
The Challenge of Cooperation: Regulatory Trade iBegiin the Transatlantic Trade and Investmentrieaship,
Journal of International Economic Law, Vol. 16. {30 No. 4. 848.

23 LESTER SIMON: Tackling Regulatory Trade Barriers in the Tralesgtc Trade and Investment Partnership, in
Cardoso, Daniel et. a. (eds.): Transatlantic Cole®ss Global Contributions to Broaden the DebatehenEU-
US Free Trade Agreement, 2013, Berlin Forum on @l&wlitics, Berlin, 84.
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regulatory cooperation, in part because countriesraluctant to adjust their standards, and also
because the harmonization of standards requirepletenconsensus. Thirdly, the principle of mutual
recognition can also help to eliminate the regujatade barriers; it is especially useful in elaiing
duplicative testing and certification proces¥es.

All of these approaches would facilitate trade égucing the regulatory hurdles faced by prospective
exporters both sides, in that they would save ttletrouble of complying and/or demonstrating that
they have complied with, a different regulatoryineg. The question arises, however, how the EU and
US can find compromise on these issues. Probdtaysdlution should simply be to remove regulatory
divergences that are accidental or serve no puypuseever, it is inevitable that some inefficiency
and higher costs must be accepted by both negaiptirties®

In addition to the market access, and the reguldtade barriers, the objectives of the EU encompas
other particular and colorful issues, such as ftitellectual property right§ customs and trade
facilitation, trade in energy and raw materialgdg-related aspects of small and medium-sized
enterprises, state-owned enterprises, or trade emvitonment, and the inclusion of investment
arbitration clauses.

It would not be feasible to extend the analysithewhole range of the covered topics, however, we
refer to specific examples, which shed light on pleticularity of the European perspective and can
give illustration of issues — ‘red-jot issues’ veo which the negotiating parties have considerably
divergent visions. The first example focus on thedé and environment issues, the second will
examine the debate on the investment arbitration.

3.2. Example 1: Trade and environment on the agerafdhe transatlantic negotiations

The role and stance of the European Union to thadd@ and Environment’ debategomparing with

the US position, represents a very strong commitiieethe real inclusion of environmental concerns
into the legal framework of the world trade. Frone tperspective of the ongoing negotiation on a
transatlantic free trade and investment partnemfipement, it means that successful compromise can
be reached only if the striking divergence betwé#en positions of the parties can be reconciled.
However it is hard to pave the way to a mutuallgegtable agreement not only because of the big
differences in the positions of the parties, bsbdbecause of their specific interest. At the aurre
stage of the negotiations it is hardly possibléotesee, which compromise could be found regarding
the disputed issues, in which the EU has expressedal interest in the last two decades (from the
past e.g. GMOs, hormone treated beef and pork,rinklsterilized chicken, or quite recent
disagreements on the so called ‘fracking’ shalergasrves).

However, is the reconciliation of these positioeally required? On the one hand, technicallysit i
not, in other terms an agreement could be concludttut real inclusion of ‘bridges’ between the

24 Both the EU and the US have already concluded MRecognition Agreements (MRAs), and even the EU
and the US has common agreement on specific isShesMRAs have the objective of promoting tradgaods
between the contracting parties by facilitating kettaccess. They are, in general, bilateral agretsnand aim
to benefit industry by providing easier accessaonfarmity assessment. The EU has currently MRA WIBA,
and Australia, Canada, Japan, New Zealand, Svatzerl

25 See Lester’'s example: if a car producer wantelovehicles in the United Kingdom, it must accotmt the
UK'’s use of left-hand drive traffic. ESTER— BARBEE: op. Cit.856.

26 The main objective here is to reconcile differed® and EU approaches to specific issues, suchasction
for Geographical Indications, which is vital in seal EU made products, e.g. Tokaji vine, or pariua.h

27 See for ‘Trade and Environment’ debat&RA&A, MONICA — FIGUERES JOSEMARIA — SALAZAR -XIRINACHS,
JoseM.: Trade and Environment in the World Trade Orgation: The Need for a Constructive Dialogue, in
SAMPSON, GARY (ed.):The Role of the WTO in Global Governan2z@01, United Nations University Press, New
York, 156.; SNTARIUS, TILMAN ET AL.: Balancing Trade and Environment: An Ecological Ref@f the WTO
as a Challenge in Sustainable Global Governar@04, Wuppertal Institute for Climate, Environrhemd
Energy, Wuppertal, 18.; #6ERJ BARNA ARNOLD: A fenntarthaté fefidés a GATT-WTO normarendszer
tikrében [The sustainable development in the lafithe GATT-WTO law],Diskurzus 2013. 34-41.; KSER)
BARNA ARNOLD: Review on the Role of Green Technologies in HuragaRolicies Concerning Sustainability, in
KALMAN JANOS (ed.): Legal Studies on the Contemporary Hungarian LegaiteSn 2014, Universitas-Gy
Nonprofit Kft., Gy6r, 190-223.; &6 ZOLTAN: Szabadkereskedelem és kornyezetvédelem: a WTaDevidlezési
Testlletének gyakorlata [Free trade and environntbetcase law of the WTO Dispute Settlement Body],
CSEHI ZOLTAN — RAFFAI KATALIN (eds.):Allam és maganjogState and private law], 2014, Pazmany Press,
Budapest, 427-438.



trade and environmental concerns. On the other,h@edchance of the ratification of such a treaty
would be precious little. The specificity of the Blposition to the ‘Trade and Environment’ issues
has its roots not only in the EU law which was exad above, but also in a kind of European
sensitivity to environmental concerns. Thereforeagreement without the real inclusions would be
politically unacceptable in Europe. Over this, theestion can be raised finally, what kind of
compromise would mean a real solution, which caimgothe concerns of trade as well as of
environment together. Essentially, four basic comgecould be highlighted, which are pivotal
elements of an ‘environmentally conscious’ tradecament.

An ‘environmentally conscious’ trade agreement siigvn the most important, environmentally
relevant principles and objectives and makes diearelationship between these principles and the
principles of the free trade. It is important tosere that these principles and objectives have lega
effects as well (e.g. as tools of the interpretatiothe dispute settlements etc.), and that theiptes

of the free trade should not overrule the enviromae principles and objectives. The principle
structure of the EU funding treaties furnishes adgmstance of that solution, when introducing a
clear hierarchy between the environmental conceaasthe general principle of the EU’s external
activities, and the free trade and liberalizatias principles of the Common Commercial Policy. The
negation mandate of the European Union is a goed tmavards this compromise, but at this time, the
details in this regard are not clear. Accordingh®e public summary of the mandate, this part of the
agreement (e.g. its preamble) should express thenitnent to sustainable development and the
contribution of international trade to sustainallevelopment “[...] in its economic, social and
environmental dimensions, including economic depelent, full and productive employment and
decent work for all as well as the protection aresprvation of the environment and natural res@urce
[...].” % Questionable is, however, the notion of ‘sustdmatevelopment’. If we interpret this
reference in context with the EU law, the propositof the EU is that the agreement should recognize
the sustainable development as an overarchingtolgeas well as the aim of the parties at prongptin
high levels of protection for the environment. st regard, the mandate emphasizes a specific
objective as well. In terms of that the Agreemembudd also recognize that the Parties will not
encourage trade or foreign direct investment byeling domestic environmental standards. In other
words, the agreement should prevent the ‘raceddtitom’ effect, which could lead to sinking the
level of protection in the contracting parties.

Second, the agreement should cover also substarbovesions, which enables the parties to introduce
measures with the intention to realize environnlestigectives. However, the real question is whether
also the guaranties should be established, whichpravent the parties from introducing illicit
discriminatory measures in this way. In this regdre mandate is not clear enough, it refers only
general statements which are in line with the psegoprinciples and objectives, but the material
content of this chapter is questionable. The mandaesses only that the separate chapter of ‘Trade
and sustainable development’ will include commitiseby both parties in terms of the trade and
sustainable development. Consideration will be mitee measures to facilitate and promote trade in
environmentally friendly and resource-efficient gepservices and technologies, including through
green public procurement and to support informecthmsing choices by consumers. Besides the
Agreement will also include provisions to promo@harence to and effective implementation of
internationally agreed standards and agreemenkgilabor and environmental domain as a necessary
condition for sustainable developméhend the importance of implementation and enforcenoé
domestic legislation on labor and environment sthdud stressed as well. It should also include
provisions in support of internationally recogniztdndards of corporate social responsibility, e w
as of the conservation, sustainable managementpemotion of trade in legally obtained and
sustainable natural resources, such as timberlifeilor fisheries’ resources. The future Agreement
will foresee the monitoring of the implementatidntlvese provisions through a mechanism including
civil society participation, as well as one to afkir any disputes.

28 see Recommendation for a Council Decision authmyizhe opening of negotiations on a comprehensive
trade and investment agreement, called the Trammtl Trade and Investment Partnership, between the
European Union and the United States of AmericaVG@2.3.2013) 136, paragraph 6.

29 Recommendation for a Council Decision... COM (1203.3) 136, paragraph 25.
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It should be also noted that the mandate refergngnihe market access rules, to the general
exceptions under the WTO law, noting that the agient should have a general exception clause
based on Articles XX and XXI GATT and Articles Xlahd XIVbis GATS. In context with the non-
tariff barriers, the agreement should reflect atspthe specificity of Sanitary and phytosanitary
measures (SPS). According to the mandate, on SRSumes, the negotiations shall follow the former
negotiating directives of the EQ.In terms of that, the parties shall establish jgions that build
upon the WTO SPS Agreement and on the provisioritkeokxisting veterinary agreement, introduce
disciplines as regards plant health and set upatekal forum for improved dialogue and cooperation
on SPS issues. Moreover the chapter on the SPSimeashould be based on “[...] the key principles
of the WTO SPS Agreement, including the requirentbat each side's SPS measures be based on
science and on international standards or scientifik assessments, applied only to the extent
necessary to protect human, animal, or plant lifénemlth, and developed in a transparent manner,
without undue delay [...]** In addition to that the proposed agreement shalsio touches upon the
technical regulations, which is also an importagulatory area from environmental perspective. In
line with the WTO Agreement on Technical BarriazsTrade (TBT), the EU’s mandate foresees also
provision. The objectives of these provisions wdukdto generate greater openness, transparency and
convergence in regulatory approaches and requiresnaend related standards-development processes,
as well as, inter alia, to reduce burdensome gstivd certification requirements, promote configenc
in our respective conformity assessment bodies,esutdince cooperation on conformity assessment
and standardization issues globally.

Third, essential element of such an agreementsis aldispute resolution system, which is able to
effectively reconcile the disagreements of the i@mting parties. In this regard the main pointiatt

the proposed the dispute resolution procedure dhbel applied to the ‘Trade and Sustainable
Development’ chapter. In other terms the agreemums to express clearly that the same
implementation requirements are to be applieditodhapter as for all other content of the agreemen
The EU mandate touches upon the question of thmudisresolution but it is silent on its possible
extent, therefore it is still unknown, how theseuieements will be applied to the trade and
environmental matters.

Finally, the fourth requirement is that a trade eegnent which takes into consideration the
environmental interest should make clear its refestnip to the multilateral environmental agreements
One option could be that the most important releagneements previously concluded by the&de

to be listed explicitly in the text agreement. Tlisncern is totally in compliance with the EU
commitments to these issues, as it was mention&meheghe EU has intended to make provision
regarding the multilateral environmental agreemexitsady in the course of the Uruguay round.
However, the current and publicly accessible infation on the EU mandate is silent on this issue.

3.2. Example 2: Investor-State Dispute Resolutiontihe T-TIP

As the title of the T-TIP suggests, it will contgirovisions regarding the investment activitiesvadl.

The typical feature of the investment treatieshis set of rules providing mutual protection for
investors, including specialized mechanism of dispasolution (Investor-State Dispute Resolution —
ISDS). The ISDS can be regarded as a general ‘giesr'aof the agreement that entitles the investors
to initiate procedures directly against the hoatestif it is deemed to breach the obligationsiragis
from the agreement. The main reason of the ISD&sekin the investment treaties is to provide an
investor-friendly environment and encourage thesifpr investments in the participating countries.
However, the ISDS is recently in center of debagpsecifically in the European Union. Problematic is
not only the ongoing negotiation on T-TIP, but vem currently observe also a competence struggle
between the European Union and its Member Stdtesbecause the Treaty of Lisbon established the
framework of the exclusive competence in the fieldhe foreign direct investments, however, the

30 Adopted by the Council on 20 February 1995, seenCib Doc. 4976/95.

31 See Recommendation for a Council Decision... COM32®13) 136, paragraph 18.

32 The most significant agreements are as followsntv@l Protocol on Ozone Depleting Substances, IBase
Convention on the Control of Transboundary MovemeaftHazardous Wastes and their Disposal, Stockholm
Convention on Persistent Organic Pollutants, Cotiweron International Trade in Endangered Speciad/itd
Fauna and Flora, Convention on Biological DiversiBotterdam Convention on Prior Informed Consent
Procedure for Certain Hazardous Chemicals anddresti
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more than 1000 bilateral treaties previously cometliby the Member States could not yet replaced by
new Treaties negotiated by the European Unionetber the Member States are allowed to maintain
their old investment treaties and relationshipsadransitory perio& The European Commission is
wholly concerned over the application of the newddncompetence and it clearly wants to uphold
this issue on the agenda of the T-TIP negotiatiionsspite of the weighty public opposition.
Consequently, the T-TIP seems to be a ‘pilot ptojeicthe Commission, which might indicate the
particularity of the competence division betweea thnion and the Members States and have a long-
term effect on the EU investment policy, hopingttthe T-TIP would serve as a model agreement for
the future negotiations, thus the T-TIP would hprecedent value in this respect.

However, neither all Member States, nor the acaalemné convinced about the necessity of the
investment provisions. Among the EU Member StaBeymany has expressed the harshest criticisms
on the necessity of the investment chapter an&DfSI provisions within the T-TIP, highlighting a
several concerns about the inclusion of investnpeatection provisions. It was argued, that these
provisions might lead to litigious activity againBU member states by US investors, which
observation was based on the empiric experiendaishvare showing, that that US had launched by
far the largest number of ISDS claims and were supgd by “equally litigious” US law firms, who
“dominate the global arbitration businéés.

In addition, the academia has publicly criticizéw fproposed ISDS clause in T-TIP as well. The
worldwide known international law professor, MarkKbskenniemi has highlighted a number of
concerns that are to be considered, if the EU waoldidde to put the question on the negotiation
agenda® Firstly, he remarked, that the ISDS clause isat#quate in the USA-EU relationship. It is
because corporations investing in unstable, tylyican-democratic economies demand investment
protection regulations, however the EU and the Eé&miver states are based on the principle of
democracy and rule of law. Secondly, he criticizted method of investment arbitration as well,
underlining the weaknesses of the current modedbspiute settlements, specifically the World Bank’s
International Centre for Settlement of InvestmelgpDtes (ICSID). Koskenniemi highlighted, that
over a half of the disputes brought to the ICSIvehéeen resolved by 15 lawyers, who has the
possibility to represent also parties in the proced, and since the body has no permanent
composition, its rulings lack cohesion and coheyemskenniemi referred also to an assumption,
which governs this judicial body, namely that aleéstors act in good faittb@dna fidg, therefore
investors acting imala fideare not accounted for. If the T-TIP will establstsimilar body similar,
law firms will wrangle on every possible clauseimternational legislation. Thirdly, he noted, that
such disputes generally arise in the fields, wiaidhstrictly regulated by the state. In Finlanduskes

of social, employment or environmental laws wouddgarticularly susceptible to disputes. A foreign
mining company could, for example, initiate legeli@n against Finland for restricting its operaton
He refers to the case of Tobacco company Philiprigloin turn, initiated legal action against
Australia after it decreed that cancerous lungsripginted on cigarette packs.

Besides it is notable, that also a formal ‘acadeagiposition’ has been launched in July 28AA
group of 120 academic expéftin trade and investment law, EU law, internatiolaal and human

3 See 1219/2012/EU European Parliament and CouneduRtion (12 December 2012) establishing
transitional arrangements for bilateral investmagiteements between Member States and third cosintries
worth noting, that eight member states have owatdridl investment treaty also with the United $tatieerefore
the T-TIP would replace all these existing indivatlBilateral Investment Treaties (BITs) between itH& and
the Member States concerned.

34 According to the United Nations Conference on €radd Development, of the 247 concluded cases known
by the end of 2013, around 43% were decided insthte’s favor and 31% in favor of the investor. Thst
(26%) were settled. TTIP and the Arbitration ClguseEuractiv Special Repor8—12 December 2014), 1.
Available at: http://www.euractiv.com/files/euractiv_special_reipe ttip and_the_arbitration_clause.pftit.
2014-12-19].

35 See Professor: Finland's legislative power mainkjeopardy, inHelsinki Timeg15 Dec 2013), available at:
http://www.helsinkitimes.fi/finland/finland-news/dwestic/8717-professor-finland-s-leqgislative-poweayrbe-
in-jeopardy.htmlcit. 2014-12-19].

36 Statement of Concern about Planned Provisions restment Protection and Investor-State Dispute
Settlement (ISDS) in the Transatlantic Trade andve$tment Partnership (TTIP), available at:
https://www.kent.ac.uk/law/isds_treaty consultatidm| [cit. 2014-12-19]. The submission was written by
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rights, constitutional law, private law, politicelconomy and other fields has spoken out against
planned provisions on ISDS in T-TIP. The actionrdimated by the University of Kent, has been a
contribution to the public consultation announcegdtte European CommissiéhThe expert group
criticized the Commission for failing to make ayséle case for the need for investment protection
provisions in T-TIP in the first place, and for &ding views on their desirability from the
consultation exercise. Based on the consultatiaument published by the Commission, the expert
group found that the proposed text, amongst ott@itcomings, specifically
- Allows for unwarranted discretion for arbitratioribunals in the application of various
‘necessity’ tests;
— Fails to exclude acquisitions of sovereign dehrimsents from the scope of the Treaty;
— Allows anyone with a substantial business actiirityhe home state who holds any ‘interest’
in an enterprise in the host state to bring a ¢laim
— Fails to spell out legal duties of investors intrsiates;
— Fails to control the expansion of investment aaliin to purely contractual claims;
— Fails to protect the ‘right to regulate’ as a geheight and as a component of the Fair and
Equitable Treatment (FET) and Expropriation stadslaf protection of investors;
— Fails to further the stated principle of favoringntestic court proceedings, and
— Fails to regulate conflicts of interest in the &dtion process.
Although the scholars emphasized that the proptesdchas been rather better than many investment
treaties, they added that “the nature of the problassociated with investor-state arbitration is no
quite as straightforward as the Commission presénttn a strange cat-and-mouse game, the
Commission’s objective seems to be to ‘outwit’ &ididrs by closing down ‘loopholes’, eradicating
discretion, and putting in place firm ‘rules’ onamisparency of proceedings and impartiality of
arbitrators.® Proponents of ISDS have suggested that the prdgmseisions in T-TIP may serve as
a ‘Gold standard’ for the European Union’s use tefiew competences regarding FDI under the
Common Commercial Policy. The scholars show thigtho be misleading at best, and expressed the
hope that the current controversy over ISDS in P-Will prompt broad and serious debate about a
sensible EU policy on existing and new investmeamalies in accordance with the values of Articles
2 and 3 of the Treaty on European Union that theotJis to promote in its relations with the wider
world.
The Commission completed the public consultdfi@md is preparing an imminent report on the use
of ISDS in T-TIP, which will supposedly re-igniteet debate between the EU negotiators who favor
pushing ahead with an arbitration clause in thereuagreement, and the broad coalition of opponents
The whole report is expected to be published inebdmer 2014 or January 2015, therefore the
explosive debate is still not over.
4. CONCLUDING REMARKS
As the above analysis has shown, the negotiationthenT-TIP is based on strong economic
arguments, namely, since both the EU and the USaaiag decreasing world market shares and
ability to compete with the emerging economies,liggest motivation and perspective for the future
agreement is the enhancement of the bilateral trald¢éions. Consequently, the T-TIP as free trade
agreement will be form an exemption pursuant to GAFticle XXIV, in other terms, the agreement

PETER MUCHLINSKI (SOAS School of Law), BRATIA MUIR WATT (Sciences Po Law School) ARM SCHEPEL
(Kent Law School), and & VAN HARTEN (Osgoode Hall Law School).

87 Public consultation on investor-state arbitratiom TTIP - Comment, available at:
https://www.kent.ac.uk/law/downloads/ttip_isds_pebtonsultation_final.pdfcit. 2014-12-19].

38 See Online public consultation on investment mtite and investor-to-state dispute settlement @D the
Transatlantic Trade and Investment Partnership émgent (TTIP), European Commission, available at:
http://trade.ec.europa.eu/consultations/index.cm8al_id=179cit. 2014-12-19].

3% Statement of Concern about Planned Provisions r@stment Protection and Investor-State Dispute
Settlement (ISDS) in the Transatlantic Trade andve$tment Partnership (TTIP), available at:
https://www.kent.ac.uk/law/isds_treaty consultaftitml [cit. 2014-12-19].

40 The Commission, surprisingly, has received appi®%.000 contributions. See Preliminary reporttistiaal
overview) — Online public consultation on investmprotection and investor-to-state dispute settl@niksSDS)

in the Transatlantic Trade and Investment Partigr8greement (TTIP), European Commission, availatite
http://trade.ec.europa.eu/doclib/docs/2014/julgb@ 152693.pdfcit. 2014-12-19].
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will apply ‘legal discrimination’ against the outisi world. From this point of view, it seems to lod n
an exaggeration, that some analyses regard th® BJ h potential ‘economic NATC}’

Therefore, the first concluding question is whettier T-TIP would mean really a threat for the third
countries, specifically for the emerging marketsislimportant that the customs duties towards the
majority of the third countries, first of all, 2alWTO members, are low as the same way, as it is
insignificant in the EU-US relation. The second poment is the likely effects of standards and
regulatory barriers, if the T-TIP will pay the way harmonization and mutual recognition. However,
if also the third countries will introduce and appthese standards, they will not face discriminator
effects.

The second question is how the T-TIP would affeetrultilateral negotiations within the WTO. It is
interesting not only from the perspective of th@IP; because both the EU and the US have recently
opened and concluded negotiations on a number lafeldl trade agreements. Presumably, the
bilateral trade negotiations and the ‘revival dataralism’, as the title of this paper suggestsyat
itself the hindrance of the future multilateralk&lwithin the WTO. It is rather a consequence of
several changes which occurred in the internati@eahomic law and world trade in the last few
decades. It means that the GATT-WTO system liffégtavely international trade barriers of various
kinds in eight successful negotiation rounds, whadvered predominantly the traditional trade
measures, like customs tariff. Due to the succe$bfralization agenda, the custom tariffs ardefal

to a current historically low level. Though, itrslatively easy to lower the tariff barriers, whiate
generating low welfare gains, in comparison to tigh level non-tariff barriers, which are very
difficult to address among the 160 members of thieO/Mnd find a mutually acceptable agreement on
these issues. Probably, it is because the DohadRiewstill not closed. However, it is expected The
TIP should not weaken neither the EU’s nor the W8mmitment to the WTO and a strong
multilateral global agreement, and the T-TIP maglerd offer considerable template for future
multilateral trade negotiatiort.As a consequence, the regulatory models and methiothe T-TIP
would important not only for their impact on the Bldd US alone, but also for the multilateral trade
negotiations.

Thirdly, it is also obvious that the major benefitsm T-TIP will come from the regulatory field and
elimination of non-tariff barriers. Even if the ¢t of removal of regulatory trade barriers is gy
often underestimated, mostly because of the stiswifyconfidence’ of the EU and US legislatorssit
worth noting, that even today converging tendenarespalpable in the relation of the US and EU
legal order. The literature is analyzing the sdecaBrussels effect and demonstrates how the EU
regulations are occupying e.g. the US environmdatal® The EU seems to be a powerful actor in
regulating the global markets, therefore it islijkiinat the negotiation on regulatory trade basrieill

not hinder both parties to find a compromise.

Finally, as the two case-studies from the negeotiatigenda — the environment and the investment —
have illustrated, some topics can raise signifigautilic concern on both sides of the Atlantic.slt i
essential that the negotiating parties, especibflyEuropean Commission from the EU side, address

41 It is not known who introduced this term first #mbut even the policy papers of the Atlantic Cdlunc
characterized the future agreement with using liiguage, see: gy, C. BOYDEN: An Economic NATO: A
New Alliance for a New Global Ordeftlantic Council Issue BrigfFebruary 2013) 1.

42 Not mention here the potential for the future teital agreements in terms oABWIN's domino effect theory.
See B\LDWIN, RICHARD: A domino theory of regionalism, in: HAGWATI, JAGDISH — KRISHNA, PRAVIN —
PANAGARIYA,, ARVIND: Trading blocs: Alternative approaches to analyzimgferential trade agreement$999,
MIT Press, Cambridge, 479-502.

4 For comprehensive analysis, seeHEY, ELAINE: On the Use of Law in Transatlantic Relations: dleg
Dialogues between the EU and USEuropean Law Journalol. 20. (2014) No. 3. 368-384. Bradford focuses
on the Brussels effect as a more complex issuevaryasuggestive way, see for instance, the somindduction
of the paper: “Few Americans are aware that EU legguns determine the makeup they apply in the mnggn
the cereal they eat for breakfast, the softwaeg thse on their computer, and the privacy settingg adjust on
their Facebook page. And that's just before 8:30./ABRADFORD, ANU: The Brussels Effect, iNorthwestern
University Law ReviewVol. 107. (2012) No. 1. Recommendation for a QGulubecision authorizing the
opening of negotiations on a comprehensive tradeirarestment agreement, called the Transatlanacldand
Investment Partnership, between the European Uamainthe United States of America. COM (12.3.201%) 1
3.
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the public interest and conduct a transparent glisgaon these issues. Public participation and more
transparency could play an important role in féatiling these debated issues. It is the only wdgyto
the foundation of democratic legitimacy of the fetagreement.
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