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Preface

The present monograph has set the aim of provithegpresentation and analysis of the
development of Hungarian copyright law from the ibamgs in the 19th c. to currently
effective inland and Union regulations. In viewtlé growing importance of this field of law,
its analysis in an independent monograph is jestifby the fact that—although several
commentaries and text books as well as studiessiioglon certain specific fields have been
published recently—a work giving a full-scope anegmll presentation and analysis of the
history of the development of Hungarian copyrigtw lhas not been issued up to now.

In terms of its structure the work can be dividetbitwo larger parts. The first part focuses on
the history of the evolution and regulation of Harign copyright law from the age of the
Enlightenment to the 20th century, against the ek of European development and
regulation, and compares domestic and foreign ldkimga In this part, special attention has
been paid to Ferenc Toldy's and Bertalan Szemearefs/right law bills, and a separate
chapter discusses the debate of the Hungarian Laivgeciety held in 1906, which affected
the fundaments of the regulation of copyright land Elemér Balas P.’s reform proposals.
The analysis of this scientific rather than codifion history background is meant to present
the reform proposals pointing forward in Hungar@pyright law and getting this field of
law close to European standards and their relati@ffective regulations of relevant periods.
The second much lengthier part explores the histwirythe development of specific
institutions of copyright law in the mirror of olaws, that is, Act XVI of 1884, Act LIV of
1921, Act Ill of 1969 and Act LXXVI of 1999. As plaof that, we shall discuss the basic
dogmatical pillars of copyright law, delimitatiorf enoral and economic rights and their
increasingly clear separation in specific laws,ititions of copyright law and use contracts.
After that, relevant genres regulated separatelpegcific laws will be addressed one by one,
setting out from genres that traditionally fall Wit the scope of copyright law such as
literary, dramatic and musical works, arriving atgulation of issues arising from
technological development, such as software reledpgright law issues. This part will cover
the definition of infringement of copyright as sett in specific laws, regulation of their legal
consequences and description of prevailing ordemproicedure related thereto. Finally,
tendencies in the development of effective copyrighv will be addressed, with special
regard to recent and expected effects of Commienity
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l. Introduction

Copyright is the author's or his legal successaxglusive right over some intellectual
product that falls within the scope of literatuneast. The long process of the evolution of
copyright protection has been influenced by thetjonpact of three factors. One of them was
the invention of the technology of printing of b@pkvhich can be called the physical side, or
technical or material circumstance, because theappce of the possibility of reproduction
emphasised—through saleability of intellectual prmies—the necessity of protecting
personal and intellectual intereétShe other factor is a circumstance in the histufrideas:
the appearance of individualism. Works of art of tiddle Ages were characterised by
anonymity, however, from the Renaissance the stibgeelement revived, man became an
intellectual individual and recognised himself aschs Artists strove for survival and
recognition of their name—this change resultedhea subjective side. The third factor, a
characteristic of the past two centuries, is theataeed for men to become the owner of
their intellectual products. This can be considetbd consumer side. As demand for
intellectual works grew, the necessity of propepiptection, in addition to intellectual
appreciation, came to the front. It was no londethee same if the profit arising from the
work of art landed in the hands of the party esditio it or an unauthorised person.

One of the primary aims of the regulation of coghtiis to encourage creation of intellectual
works; it is in this spirit that it acknowledges raband economic rights for the author’s
benefit, and thereby advances appreciation, piotecf values of national, European and
universal culture. At the same time, regulatiorcgpyright law shall create and maintain the
critical balance of private and public interestefiédnis a need for balance between the interests
of authors and other right owners as well as userd the general public. Copyright
legislation must satisfy lawful needs of educatigeneral education, scientific research and
free access to information. Legal regulation mesigkup with technological development and
must arrange for institutional and procedural cbads of extensive, efficient enforcement of
entitlements too.

Copyright is a partial field of private law; it cstitutes security for the legal protection of
intellectual products. It provides protection fortigtic activity—which creates literary,
musical, fine arts, applied arts, applied graphiphbto art, dance art and so-called secondary
works (adaptations, translations)—performing axsvdies and activities akin to author’s
creative work. Creators are entitled, on the onedh& moral rights, which are related to
making works public, integrity of the work, exchusy of use of name and title, and, on the
other hand, to economic rights, which apply prityario author's fee, distribution,
reproduction, any form of use of the work. Authagonomic rights can be transferred; after
the author's death heirs will be entitled to morights related to the work for a defined
period. Prejudicing any of the rights the authorerditled to constitutes infringement of
copyright (usurpation) and involves civil and cnmai law sanctions.

Consequently, acknowledgement of intellectual ariste performance was manifested in
the initial obscure legal awareness of this devaleqt. The State included the exposition of
this legal awareness in its tasks only in the Madébes, after printing of books had spread
since the new form of disseminating thoughts wagesferal significance and brought along
certain risks. The first protection and limitatiai author's rights began with princes’
privilege right, which, however, did not extend bag granting the printing of author’s works
and prohibition of reprints, and protected and rieteld printing of books only.
Acknowledgement of the author’s independent rigletgeloped only after the fall of the legal
system of privileges in England and the French Rewm terminated old feudal rights,

2 Nizsalovszky 1984. 15.



which was a great breakthrough in the field of adthrights too. So, it is not by chance that
acknowledgement of the author’s rights on the Qmmii took place in 1793 in France. In
Sweden, the first ordinance on freedom of printingas adopted in 1766
(Tryckfrihetsférordning) which, however, did not apply to works on religgosubjects and
writings endangering the security of the State, Voitlh respect to other works it terminated
censorship and made free political dialogue possibblcan be demonstrated that also in the
rest of the States the author’s independent powared through disintegration of the feudal
structure and freedom to communicate thoughts dfmeeof the press) was acknowledged
too. Copyright itself was part of various licencgst out in the right of communicating
thoughts.

The first form of independent copyright evolved tbe analogy of the right of ownership at
the end of the I8 c.; this state in Europe lasted for almost onedhenh years. Analogies
drawn from right of ownership were certainly suitabor providing protection for author’'s
works in corporeal form for the benefit of the aarthProsecution of reprints of printed
literary and musical works, compensation for damagesed by prejudicing rights, exclusion
of others from use as well as legal successiorutfirgpurchase and sale or inheritance could
be implemented under this approach to law. Furtbezmt was possible to achieve, which is
important in terms of freedom of the press, thatabthor's power could at last get rid of old
privilege and administrative burdens and as an @eladged private right should be subject
to the competence of courts. Yet, it was not sietdbr enforcing the author’'s personal
licences or for securing the acknowledged rightresgjammaterial infringements.

In the right of ownership approach, however, caghyricould not be protected against
distortions at all or only insufficiently by violdg bending application of law. Public
speeches, theatre plays and musical works werdymefitwithout protection too. Works of
the fine arts (statues, pictures, architecturalwvargs, applied arts decorations) were also
heavily in need of protection, whereas invention n&w technological procedures and
photography made it easier to infringe (usurp)atthor’s right.

Both in jurisprudence and practical life it becamere and more obvious that the approach to
writer's and artistic property rights was untenaldkong the general development of
education, and that the objects of the licencesttieauthor was entitled to in the new state
of development included incorporeal goods that @cubt be protected on the analogy of
ownership, whereas their protection was a univessaial interest and not just the author’s
personal legal interest. Rapidly increasing cirtataof literary and artisitic works, invention
of new forms of reproduction and publication—esplgiin picture-writing and music—
demanded safer regulation of universal social @seagainst the author.

In time, the right of ownership approach in coplgtitaw failed in jurisprudence and partly in
legislation, allowing a new uniform law interpretat to appear, which defined the author’s
various rights as separate units and (putting assgdeld name) used the name copyright.
France and England kept to the old approach.

The first resolute step to this effect was madéhieyPrussian act of 1870, later by the German
imperial Urheberrechtand the two other acts of 1876 attached to it. Alhagarian act of
1884 on copyright and the Austriltheberrechtof 1895 were based on them too.
Undoubtedly, by the beginning of the™@. the development of copyright had not been
completed and the nature and scope of severakhksehnad not been clarified yet through the
general acknowledgement and exposition of this ljigimportant legal principle in
legislation. New licenses were formulated; likewitiee need for new types of protection
arose, especially against usurpation committeddstrenic and optical procedures.

It can be also established that both jurisprudemzklegislation strove to extend the author’s
rights, to provide more effective protection foramd to create a closer international legal
organisation. The new, independent and uniform ggpylaw was under the impact of vivid



movement of development in the early"k9 too; what is more, the reform movement in Italy
tried to include all intellectual works in the seopf copyright protection.

In the legal regulation of the given social coralis—as it was acknowledged in the general
approach of the period too—the lawmaker has th®opb engage certain arbitrariness. The
lawmaker’s decision is based primarily on the asialyevaluation of interests related to the
given social conditions and efforts to ensure harynof these interests. Various interests
arise concerning intellectual works. The intereilsth@ creators of works is fundamentally
important: the need to create the conditions necgstor developing talent, to ensure
personal/moral and proper financial/economic ackadgement related to creation. The user
has interests to be appreciated; in case of e#testic or technical works it is an essential
interest that use should be unrestricted and seaunckprotection should be provided for the
disposal over a significant rate of benefit/prafiitained or obtainable through use. It is a
lawful interest of society that intellectual worgisould be created at as high standards and in
as great numbers as possible and should be usextassively as possible. Easy access to
works helps education, scientific research. Disposeer intellectual works provides
competitive edge; therefore, in using works attemshould be paid to competitors’ interests
too. All these interests cannot be ignored by #we-maker in the regulation of intellectual
works. In practice, however, conflicting interestsely appear in a clear, polarised form; the
webs of interests meant to be regulated are commeboured by overlapping interests.
Theoretically, it is possible to construct a kinél loerarchy of interests; however, the
lawmaker’s decisions are necessarily some kindbofpromise. What is needed is conscious
deliberation, comparison of interests; efforts teate harmony between interests must be
based on economic and legal policy consideratiaowiging that this requires ceaseless
maintenance by the legislator.

The Hungarian regulation of the law of intellectpabducts, fundamental codes go back to
the 19" century. This was justified by the re-regulatiohtioe relevant fields of law. The
consequences of the Second World War, the evolufotine centrally controlled socialist
economic/social system emphasised this requireénihe more. Obviously, however, the
socialist legal system could be built only gradga#ind clearly, the law-maker first focused
on codification of overall, fundamental codes thfiected complete branches of law. In civil
law, this was carried out in 1959. Only after theds recodification of other important
specific fields of civil law put on the agenda, liling norms to regulate intellectual works.
In recodification of intellectual works the firstegt steps were taken in 19609.

Copyright protection is a legal relation of exclesicharacter, absolute structure. It follows
from this that only the obligee of this legal redat—the author, co-author, author’'s legal
successor (right owner)—is a determined personpauhy apart from the author whose
obligation has a negative content can be in thgo position; he must respect the author’s
legally protected interests, the relation to higkvand must refrain from disturbing it. There
is no need for any authority’s proceedings, regigin for creating copyright protection. This
is justified by the role of the subjective aspeaitshe work, the individual/original character
as fundamental criterion, contrary, for examplethi® objective character of technical works.
Compared to it, copyright protection arises siimdtusly with the creation of the work; in
case of disputes the court can, as matter of fedlare that the author of the given work is
not the person who was thought to be or who detlaiaself as such but somebody else.
The content of the author’s legal relation is mageby the rights the obligee (copyright
owner) is entitled to and the obligations he israbby. The author is entitled to moral rights
and economic rights. It is disputed in theory wieetthese should be considered independent
civic rights or partial rights of a uniform authsrivic right. In Hungarian jurisprudence the
concept of uniform author’s civic right prevaildiid is supported also by the inseparable



relation of moral rights and economic interests, dbpearance of the given titles as different
aspects of the same title.

The essence of copyright is that the user doegeiothe right of exclusive use of the work
directly from the State; instead, he needs to abifaunder private law contract from the
author, who is solely entitled to sell his worktbe strength of the law. Because of that it was
obvious to include the absolute rights on the wiarkhe concept of property, which, on the
one hand, made it possible to market them, andherother hand, ensured exclusivity of
disposal over the work by virtue of traditionallgcapted title. The concept of literary and
artistic property, however, did not pay regardhie author’s personal interests in his work or
his right to take action against distortions of therk or to claim authorship or plagiarism.
And competing users were against the possibilitgrefting hereditary market monopoly on
the work based on property, as earlier at the bingivileges. However, temporal restriction
of intellectual property was in conflict with thesence of the private law property concept.
This way, from the outset, ownership qualificatmfrcopyright was disputed in terms of both
its content and form of exercise.

Copyright is the author’s licence to his thoughprssed externally, usually by punctuation
marks, picture representation, words or music, Wwiti&n be considered a work. The essence
of this licence is that solely the author has thghtr to make public, publish,
duplicate/reproduce, present, perform or causesttopn his work and to enjoy the benefits
arising therefrom, and the author has the rightraasfer his such exclusive right to other
persons either in whole or in part. Exclusivity ehxes the right to translate the work into
other languages and to adapt it to other genressél'icences are partly of personal property
right nature and are to be protected alike. Funtioee, the author has the right to withdraw
his published work, forbid other persons to publisheven to exclude the State from the
above.

It follows from the author’'s moral rights that hancdetermine the form of publishing his
work, and whether he publishes his work under kaim aame, pseudonym or anonymously,
and under what title. Anybody who does not taks tight of the author into consideration
and publishes his anonymous work, for example, utideauthor’s name or uses other names
(publisher) prejudices the author’s moral righthit® work. Also, the author has moral rights
to publish his work in the form determined by hiwithout any changes. The publisher or
other legal successor who changes anything in atsamnything from the work without the
author’s consent infringes the author’'s moral sgithe law must efficiently protect not only
the work but also the intellectual and artistienests laid down in it and the author’s personal
authority, conviction and reputation related towwk against other persons’ intrusion.

The author’'s economic rights cover the exclusiv@ynent of the benefits and advantages
expected to arise from his work. Solely the autisoentitled to benefit financially from his
work. Therefore, the author disposes over econdmanefits that can be obtained from it and
can determine the form and scope of benefiting. fidmimns of economic benefits can be
various: for written works the most frequent fromreproduction and distribution through
printing, however, reproduction by handwriting atssurs; exhibition (projection) by optical
means or publication through reproduction by phamerecords, for speeches publication in
printing or other ways. For theatre plays and malsieorks, publication of the text of the
play/work through printing or in other way, pubperformance of the work. Distribution, that
is, selling or disseminating the published worltte public as independent act also belongs to
the author’s economic rights. Quite expressivelynghrian language sums up violation of all
these rights set out in copyright in the word uatign; furthermore, in all European laws it
involves private law and criminal law consequences.

In jurisprudence the subject of copyright was tlpid of theoretical disputes in the
beginnings. The approach, however, which setting foom ownership considered the



external, physical body of the manifestation of theught (manuscript or printed paper,
painted canvas, carved object, sculptured matehalsubject of law failed together with this
theory. This approach, for that matter, did notexgquublic speeches and lectures.

The approach that the subject of copyright is lesdi] i.e., immaterial can be considered
general in the theory. According to Josef Kohler&tion, which has not completely broken
away from the physical approach to the subjectao¥, Ithe subject of copyright is the
imaginary picture, that is, its artificial creatig@ebilde)that the author has given to its work
first in thought, then in external expression. Tisatvhat the law protects and not the content
of the expressed thought. The content is often nmp®rtant; yet, it is not this but the form
of expression that copyright proteétaccording to another approach, the thought, thathie
content of the work is the subject of law. Thisliearly seen especially in plagiarism when
the infringer makes other persons’ expressed thopghlic in other treatment—where the
distinctive feature of usurpation is the conteselit, i.e., misappropriation of the thought. It
was a recent approach that the subject of copyrgghttually the shape, form in which the
author’s thought became embodied, that is, turnéal a protectable work. New legislations
set out from that and judicial practice moved witthis scope of idea.

The further approach that the author's work is atyua right that belongs to the author’s
person and so the protection provided for it isueed also to the author—i.e., it is a personal
right in the strict sense—takes the personal aspgdhe subject of law into account only and
should be considered outdated. In accordance tghHungarian Act LIV of 1921, the basis
of copyright is constituted by the exclusive knodge of the thought, the artistic shape in
which the author recorded the thought or the texdimrocedure the author has invented to
realise the thought. In general it can be estaddighat the law protects thoughts appeared in
a certain form only. However, the method its@ifanier) form of writing (style), literary,
picture-writing, sculptural, architectural, decavatand photographing taste itself cannot be
the subject of protection unless owing to the thugplied by or the structure of the work.
Yet, expression of the thought by a new methoda inew style or taste can be deemed
usurpation all the less because there is perhamsicio thing at all in literature and art as a
totally new thought. Our every new thought is rdote the past and is the result of slow
development, growth, although it certainly carrles mark of individuality; so, accordingly,
neither form, nor thought itself can be the subgatopyright. The two together, however, as
an original composition, i.e., work can be.

Accordingly, the real subject of copyright is thlearqmed composition in which the finished
intellectual product, the work appears externalljus, basically, the subject of law is the
intellectual fabric, i.e., plan of the work. Thisintelligent” fabric, plan, that is,
structure/organisation is the real subject of cmbyr To the question what should be
considered a work in terms of copyright no certmswer is given by various legislations and
theories. In general, an irregularly, unsystemdyiexpressed thought cannot be considered a
work in terms of copyright yet.

Copyright is an exclusive but not unlimited rigi€opyright can be exercised within
restrictions set out in rule of law only, which trégions mark the borders of the social
function of copyright. All this is based on the sbconditioning of author’s works. To create
a valuable intellectual product, author’s worksfiof all a creative person’s individual skills,
artistic, literary, scientific vein, outstanding hé&vement over the average are required,;
however, the impact of social environment cannotif@erestimated in conceiving the work.
It is enough to think of education, efforts to attg@roper cultural level, setting up and
operation of institution network that advances, uees use of the works, creation of
legal/organisational/financial conditions that seauthors’ interests, development of a social

3 Kohler 1907. 128.



climate to encourage creative work, appreciatiorcwatural heritage. Consequently, legal
regulation needs to make efforts to guarantee nbt the author's moral and economic
interests but also to create opportunities forpihesibly most extensive undisturbed social use
of interesting works.

In social life the author’'s copyright powers arepogped to general cultural interests of
significant weight. It is the author’s interesthave legal dominion over his work excluding
everybody, and that he alone should determine ¢cbeamnic conditions of publication too. It
is, however, the interest of the individual andisgcitself that intellectual goods should
spread as fast and as easily as possible. Betvnese two opposing interests the statutory
protection of the author’s rights arises from tlv@sideration that a vivid intellectual product
that meets the need of the public will be propadgured only in the event that the authors are
also assured with respect to the expected econbemefits and personal advantages of their
work. Accordingly, the practical question to be ided in science and lawmaking was as
follows: in what aspects and to what extent canabthor's exclusive legal dominion be
restricted.

Legislative restrictions of copyright apply basigadnd primarily to economic rights the
author is entitled to, which, of course, does neamthat moral rights are unrestricted. They
are also governed by general legal principles aonga that set forth the obligation of
exercise of rights according to rules and the fmtibn of abuse of rights. Certain restraints
of moral rights can be observed regarding servioeksy in the restriction of right of notice
linked to revoking consent given to use; as a mattdact, the author himself can use the
means of self-limitation, for example under a cactmal agreement. In the widest, at the
same time simplifying sense, the term of protecttam mean restriction of the author’'s
economic rights although it is more proper to cdesthem the limits of protection.

In the state of development of the period, restms apply partly to the limits of copyright,
partly to its duration. The former include espdgitiberation of works serving the benefits of
education and general education, exclusion of thpdarformances in certain cases from the
scope of the concept of usurpation and authorisaifauotations from alien authors’ works,
inclusion of short extracts from poems in music.determine all these is a secondary task,
which sometimes involved quite a lot of practic#ficulties—for example in adapting a
work to another genre or using a work for decompurposes (applied arts).

Restrictions in time include term of limitation aght of action and even more the general
limitation of copyright itself for the benefit ofosiety, which could be perhaps called the
extinction, amortisation of copyright. It is intliat the legal demand that society lays claim to
the authors’ works is manifested the most defipjtathich was not clearly expressed in the
period of the theory of intellectual property. Lelgtions usually set the term of amortisation
in thirty/fifty years from the author’s death, atigh the Berne Convention of 1886 tried to
make it uniform. Certain statutes set shorter tefniimitation, i.e., extinction on certain
works (replicas of the fine arts, photos, playspliggol arts objects, etc.) as well as on
translation of literary works—they made the latseibject to registration and terminated
protection of translation of unregistered works ane or two years in order to boost
circulation of thoughts and ensure greater legalsgy, which meant termination of the
author’s exclusive translation rights.

All these and restrictions similar to them belonged the open questions of further
development of copyright, just as eminent domairthef State regarding works considered
prominently important in terms of general educatidegislations preceding Act XVI of 1884
dispensed with eminent domain in terms of the atghmooral rights.



The oldest form of infringement of copyright ptagiarism (plagium)which was known by
the Romans already, yet in a completely other sé@sdginally, plagiarism meant the act of
making alien ideas appear one’s own, so it felhimitthe scope of forgery and not theft.
However, even new development in law has not méatggrism a prosecutable infringement
of rights, and as declaration of plagiarism coudtilme a task of copyright law, plagiarism in a
stricter sense was not determined in the casesfdhgement of copyright anywhere.
According to the standpoint of the jurisprudencd bagislation of the period infringement of
all moral and economic rights provided for the autbf the work was called usurpation, so
the work itself, or its plan, i.e., structure, te bonsidered in this sense, was the subject of
legal protection, and the author or his legal sssoewas the protected person (the latter only
with respect to the rights devolved to them).

The cases of usurpation in author’s, musical, teedine arts and photographic works—
presuming lack of the author’s consent—could beahewing infringements of rights:

- unauthorised publication of any copyrighted work made public yet

- unauthorised reproduction of works made public aalye but not reproduced yet
(public recitation, piece of music, exhibited pretustatue, photo)

- unauthorised publication of a work lawfully repreeéd already but not made public
yet, in spite of the author’s will

- all cases of unauthorised distribution

- unauthorised public performance of plays and musmapositions

- unauthorised public exhibition or remaking of wodtdine arts and photography

- unauthorised translation of author’s work into &otlanguage

- unauthorised adaptation of a work in the same antither genre

- unauthorised use of works of fine arts or photolgyaior the purposes of applied arts
or industrial manufacturing

- unauthorised use of author’s works as words of musi

- unauthorised changes, omissions, additions or cawres in/from/to the title or text of
the work

- unauthorised use of the author's name on an alienk,vor distortion of the author’s
name on the author’s work, use of his real name@usof pseudonym or use of pseudonym
instead of his real name, or use of another nastead of his name.

All these infringements of rights are partly of ergonal nature, and sometimes of a mixed,
moral and economic nature according to the authaglst. It is beyond dispute that the
author’s moral rights will devolve on his legal sassor (publisher) only in the event that he
has expressly transferred them; however, neithgunisprudence nor in legislation has a
uniform view evolved as to what extent moral rigfuse of name, correction of the work,
right to make changes, etc.) devolve due to thbaaist death on his heirs, or to what extent
on the person to whom the author transferred tbheaic utilisation of his work in his life
(publisher).

According to the position held in the period, thegdl consequence of usurpation was
compensation for damage payable to the author; llysuhe infringer's bad faith or
negligence brought along complete compensatioddarage gamnum emergerandlucrum
cessang in case of the infringer's excusable error ooddaith refunding of unlawfully
acquired benefit, i.e., enrichment was stipulatid.general, fine was acknowledged as
penalty of usurpation, however, in copyright lawsuhe issue of penalty was more and more
separated from the issue of compensation for damthge latter was referred from the

4 Cf. Martialis 1, 52.
° Kohler 1907. 65; 463.



jurisdiction of private law courts to the jurisdart of criminal courts, as it was set forth by
Austrian statutes in 1895 and German statutesGd 2&d 1907.

Publishing right is actually a partial transferraghts, which the publisher obtains from the
author for reproduction, publication, distributiasf the work for certain consideration
(honorarium), and as such it belongs in the sBatse to the scope of private law, and it
contained all the rules of law that regulated #wmgal relation in the absence of any contract
between the author and the publisher or in case soictract was incomplete. As a matter of
fact, within the scope of the rights transferredttdahe publisher was entitled to take action
against third parties, so if for example the putdisacquired the right to publish the work for
a single edition, the publisher was entitled toycmit against not only a third party offender
but against the author himself, except for the @tghuntransferred or untransferable rights.
On the contrary, if the publisher acquired all loé¢ tauthor’s rights on his work, then as the
author’s legal successor the publisher would egereail of the author’s rights, again except
for those which can constitute solely the subjéctegotia inter vivos

Copyright regulation regulates economic and peirseiations; today it still belongs to civil
law in the broad sense. Nevertheless, as a consegugf its peculiarities and special
function, in time it has turned into an independseparated field of law both internationally
and in our national legal system. Copyright protecis a legal relation that stipulates an
obligation with absolute structure, negative cottewhich is in its character similar to
ownership relations. Its subject, however, is theellectual product that requires
acknowledgement and protection of the author’'s hraghts too.

Author’s economic rights are also granted the dtuiginal protection that in accordance
with the Constitutional Court ruling No. 17/19921.(30.) arises from the provisions of the
Constitution on protection of ownership. This wascldred already by Part Il of the
Constitutional Court ruling No. 1338/B/1992 withgeed to inventor’s rights; there is no
reason at all to exclude author's economic rightsnfthe constitutional protection already
acknowledged for inventor’s rights, where protetctad such economic rights is the duty of
the State.

On the other hand, the presumption seems to be feefided that on the grounds of
paragraph (1) of Article 54 of the Constitution feion of the author's moral rights
constitutes part of general personal rights anceargpas a peculiar aspect of protection of
human dignity. To support the above, it is possibleefer to the structural solution used in
the Civil Code: the regulation of personal and llatgual property rights jointly in one
chapter.

It also points towards fundamental rights clasatfan of author’s rights, or at least of the
claim for copyright protection, that Article 15 die International Covenant on Economic,
Social and Cultural Rights (ICESCR) adopted by Wmited Nations (promulgated by Law-
decree 9 of 1976) demands signatory countriesknadedge the right everybody is entitled
to that his/her moral and financial interest shmdl protected with respect to any and all
scientific, literary or artistic works s/he is thathor of.



I. Turning points in the international history of the legal protection of
intellectual property

Il. 1. Copyright law in the national codification of the modern age

Although as early as in Roman law there were cotgrthat were entered into between the
author and booksellers on multiplication of litgravorks and under which publisher’s rights
were protected by trader’s business habits, thesesdctions were not provided with legal
protection because legal sources do not mentiomighé of multiplying author’'s works and
there were no action-at-law by which a possibléntl@ould have been enforc&dThe
privileges provided by rulers or other superiorhavities for merely certain individuals
appeared as the first legal sources, whiehkre granted to the author or the publisher, and i
earlier times exclusively and usually to the puigisonly”.” As we can see action could be
taken against reprints, impressions through pgetegranted solely in individual cases: the
point of these privileges was that the publisher—eiwample, subject to the prince’s right of
supervision—aobtained right to printing and publghiof books under "monopoly”. For lack
of rule of law, it was determined in charters whatrks the privilege applied to, what the
content of the legal relation between the publigtref the author was, and what its limitations
in time were. Two great types of patents can bengigsished. One of them ensured printing
of books in general for the person obtaining cliaded simultaneously barred everybody
else from this activity; whereas the other type endighossible to print particular books, while
excluding everybody else. In this respect, Hungeag not lagging behind considerably since,
for example, in 1584 the College of Nagyszombatioled the exclusive right of publishing
Corpus luris Hungarici being aware of the clause set out in the chanigrimpression and
unauthorised sale by other persons shall be puhiblgeten golden marksin the Middle
Ages, guild rules provided some collective protatiwvith respect to product markings on the
grounds of charters; from the 1%. more and more privileges were issued, primarily
England, Switzerland and city-states of North ltalihis regulation aimed at the legal
protection of the user, i.e., printer-publisheheatthan that of the author, although privileges
granted to the author can be also found in records.

Privileges were replaced by regulation at the lesfelaw effective for the entire country
rather slowly in Western Europe too. First, sudtaute was adopted in England in 1709; the
real wave of enacting laws started from the enthef18" century only. Laws were usually
determined by aspects of prevailing state and eugnpolicy and definitely showed the
traces of the system of privileges. After severab#ian decrees and Hungarian attempts at
making laws in the late ¥8c., the Hungarian national assembly passed a tathis subject

in 1884 only.

The 1709 statute of Ann Stuart (1702—-1714) andutiieial practice that evolved from it can
be considered a scheme that broke through the lfenddel and arrived at the concept of
copyright law in the modern sen$ét can be established that codification with relgss
intellectual properties reached consistent solstitrat suited the capitalist economic system
in countries where social/political transformatiaas also radical; so, in France and the
United States of America, which can be considetssl hodel of consistent bourgeois
revolution.

During the 18 c. in Europe, codification of copyright and patéaw in the modern sense
evolved, consistently enforcing civil law approaahd development of exclusive rights to

® Cf. Visky 1977. passim; Lendvai 2008. 57—79.
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intellectual property. The capitalist legal syst@onsistently acknowledged the authors’
rights, protection of works; this protection, howevas a result of the principle of formal
equality before the law, continued to leave autle@m@nomically exposed to users in stronger
economic position. In copyright law, guarantee sypeotecting the weaker contracting party,
i.e., the author, had developed only by the 60t Z0is in the 20 c.

The ancestor of every copyright law is thepyright Actof 1709 of the Protestant Ann Stuart
(Statute of Anp which ended the monopoly of ti®&ationers Compangnd provided for
exercise of censorship. It set forth that on thpie® of a work published for the first time
subject to entering it into proper register exatasright would be created in favour of the
author or the person to whom he transferred thist.riAfter fourteen years had elapsed, the
transferred right reverted to the author, who cdudahsfer it to another person for fourteen
years again. After a total of twenty-eight yearsl Ipassed, theopyrightterminated. When
Bertalan Szemere started to prepare his bill, ashvad see, a regulation adopted in England
in 1842 extended this protection merely to expirg@ven years following the author’s death
and to forty-two years (i.e., three times fourtgears) from the date the book was published.
The twice fourteen-year term of protection includethe pan-federal copyright law passed in
1790 in the United States of America following ABtuart’s lead was raised in 1831 to twice
twenty-eight years from the first edition, makingnewal for the second period subject to
compliance with determined scope of persons andregigtration™ In the United States, as
early as in the beginning of the™®. under pain of forfeiture of right, it was rempd that
each reproduced copy should contairicapyright” mark showing the year of the first
edition; this made it possible to calculate theation of the term of protection everybody was
expected to meet and substituted publication irothieial Gazetteread by only a few people.

It was not long ago that this generally known regmient terminated, more specifically after
the accession of the US to the Berne Union in 1989.

In France, revolutionary decrees on theatre peidoces adopted in 1791 and on ownership
rights of authors, composers, painters and draogdrtsn 1793 provided for the exclusive and
transferablémost sacred author’'s ownershipfor five and ten years following the author’s
death respectively, and it was the users and moatithors of relevant works who benefited
from it. In 1810 the term of protection was exteshtle twenty years from the author’s death.
On German territories, in the shadow of recipid&®ednan law, authors’ and publishers’ rights
were interpreted theoretically. In 1734, Bohmeredss! that by purchasing the manuscript its
ownership would devolve to the publishecum omni iure™—including the right of
publishing. In 1785, Kant stated that the authos wmtitled to inalienable and most personal
right (ius personalissimumn his work, and he could be addressed even irfaim of
publishing only with his permitt In 1793, Fichte distinguished between the thoughts
communicated in the work, casting these thoughtis am expounded work and the book
embodying the work: the thoughts constitute puldmmain, the work is the author’s
inalienable property, and the publisher is entittedrights on reproduced copies. The
ownership concept was reinforced at the beginnfrtge 19" c. by Schopenhauer and Hegel.
In his lectures published in 1820 Schopenhauer wxged that actual property is that can be
taken away from a person only unlawfully, and theperty that he can protect ultimately can
be what he had worked on. Hegel made it clearttteaperson who obtains a copy of a work
will be its unrestricted owner, however, the autbbthe writing will remain the owner of the
right to reproduce the intellectual property.

Against the backdrop of such theoretical argumantson the basis of increasingly prevailing
natural law, the makers of the Prussidiygemeines Landrecluf 1794 deemed it unnecessary
to establish copyright; instead; they set out miai’'s right in section 996 of the code,
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stipulating that as a general rule a booksellell sbiatain publishing rights only on the
grounds of written contract entered into with théhar. Given this concept, the issue of
protection did not even emerge. In Prussia, copyl@w was created only on 11 June 1837:
it was at that time when with the assistance ofiggvthey made law on the protection of
rights on scientific works and works of art agairegtrints and remaking. This law provided
for protection of author’s property for thirty yeadrom the author’s death.

In the same year, thBeutscher Bundjuite modestly resolved that member states should
acknowledge the author’s right, at least for teargethat a work published by a publisher
indicated in it should not be reprinted withoutithgermit. What we have here is mostly a
rule of protecting publishers. In 1830, Russiandigjon stipulated that the term of protection
was twenty-five years. It is worth adding that wHeremere’s proposal was completed, in
1844, Bavaria, for example, did not have a copyrigiv yet; it was made in 1865 only.
However, at that time no copyright law was in fone&Switzerland either where the Contract
Law Act regulated publisher’s transactions in 1&8ily; a pan federal copyright law was
made first in 1883. Even in Austria, the copyrigigtent entered into force only on 19
October 1846; since 1775, an imperial decree ageepsints had been in force merely for the
eternal provinces. So, the Austriadfigemeines Burgerliches Gesetzbuathl811 regulated
copyright onlyfilius ante patrem

The third step was constituted by internationaleagrents and treaties, once it had been
realised that necessity of protection crosses bsrdehe signatories of such bilateral or
multilateral international agreements developedr tikernal regulations so that they should
comply with the content of the agreement as mugboasible. Hungary entered into such an
agreement first with the Austrians, in 1887, whgehbvided for mutual protection of author’'s
rights in literary and artistic work&urthermore, in the fdcentury, similar state agreements
were entered into with Italy (1890), Great Britgif893) and Germany (1899). From among
multilateral international agreements the BerneodnConvention should be highlighted,
which was entered into in 1886; however, Hungamabee its member only in 1922—for that
matter, this fact also contributed to making AcVLdf 1921, that is, the second copyright
law.

Looking at these three forms, it should be seen tthey move from the individual to the
general. Privileges were issued by rulers, yetngls persons only, to print—usually one—
book, simultaneously barring everybody else froiis rctivity? Subsequently, this could
provide opportunity to enforce claims only agaitigise who belonged to the jurisdiction of
cities (city-states). Later on, laws focused onharg, and as part of that provided every
author with protection of rights, and threatenedrglody else, who committed abuse on the
territory of the country, with penalty. Internatednagreements determined frameworks of
copyright protection in the most general terms, aind/hich foreign works were also
protected, however, actual substantive and proe¢dules were contained always in national
legislations. With respect to the subject of coglytiprotection, i.e., protected works, it can be
stated that, albeit, in the beginning they prokeitbiteprints of writer's works, as technology
developed protection of performances and worksrofadlowed it at an increasingly fast
speed.

I. 2. International copyright treaties

As international copyright laws applied to the itery of the issuing country only, they did
not provide protection for foreign authors. Fundatak principles of mutuality between
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countries were set out first by the Berne Conventio 1886. Contrary to that, Emil Szalai
writes that mutuality is not contained even at teeel of reference in the text of the
Convention:*> The document clarified basic principles of coplgtigand summed up the
principles of settlement of disputed internatiomsdues; however, it left specification of
details to the laws of the countries of the Unidihis basic document inspired several
international requirements, agreements made I|dfbree types of these international
agreements can be distinguished: universal, regamhbilateral agreements.

The highest level acknowledgement of copyrightesferth in Section 27 (2) of the United
Nations General Assembly Declaration on Human Rigbt 1948, which determines
copyright as’a fundamental right”. This taciturn statement, however, is sufficient this
entitlement to be respected by practically allstees of the world. Universal agreements are
more practical than that, and determine basictutgins of copyright usually as a framework
rule. Agreements are mostly aimed at ensuring tth@tuthor should get at least basic level
protection in each country from which specific figtig countries can deviate maximum
within the frameworks determined by the agreem@ne of these basic rules is, for example,
term of protection, which was determined as fifgags from the death of the right owner.

The first copyright meeting held a session in 18b8russels; international regulation of
copyright was discussed here for the first timeai@ud by Victor Hugo theéAssociation
Littéraire Internationale was founded in 1878 already, which provided framwfor
consultations of writers, artists and publisherswery second year until the First World War.
From among them, the Rome meeting in 1882 is astanding event where on the proposal
of Paul Schmidt (secretary general Brsenverein der deutschen Buchhandlan
international meeting was convened to Berne taget copyright law union, and the Federal
Council of Switzerland was requested to provide iatstration of the process. The meeting
was held in September 1883; in the following yehe subject was discussed already at a
diplomatic conference where Hungary representedf ibéficially—for the first and last time.
After the 1885 conference, the year 1886 saw thdmg of the Union: nine countries—
England, Belgium, France, Germany, Spain, Switneil&&weden, Tunis and Haiti—signed
the first Union document together with the suppletagy article and final protocol of Berne,
all of which entered into force on 5 December 18Biie Convention provided for further
meetings too, of which it is necessary to mentio@ 1896 meeting in Paris (“additional
document of Paris” and its supplementary statemamt) the 1906 Berlin meeting, where
codification of the right of the Union was formwddt as a goal. As a result of that, “the
modified Berne Convention for the Protection ofek#ry and Artistic Works” was created—
this is thecorpusiuris of the Union, together with the 20 March 1914 dapyent. Hungary
(together with fourteen countries) acceded botthem without reservations. Member states
of the Union in 1922 were as follows: Austria, Belgium, Bulgaria, Czeslovakia,
Denmark (including the Faroe Islands), France (Adgand colonies)® Greece, Haiti, Japan,
Poland, Liberia, Luxembourg, Hungary, Morocco (gtctr the Spanish zone), Monaco,
Great Britain (including its colonies and severabtpctorates), the Netherlands (including
Dutch India, Dutch Antillas/Curacao and Surinanm@grmany (including its protectorates),
Norwa137/, Italy, Spain (with its colonies), Portug@aiith its colonies), Switzerland, Sweden and
Tunis:

Although the text of the Convention adopted in Belk authoritative, contrary to the
principle oflex posterior derogat legi priofimember states may proceed against each other,
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against countries outside the Union and newly aicgscountries against the rest of the
countries on the grounds of earlier provisionshibuld be added that acceding countries are
obliged to accept the Berlin modifications, whilpesifying parts of earlier documents
intended to be applied. Deviation from the Berlin Convention is allowedthvirespect to
term of protection, protection of works of appliads, etc.; consequently, the Union did not
have a uniform legal source.

The Convention is divided into three parts: theanigation of the Union; substantive law of
the Union (relation of the members of the Unionexh other and cogent copyright rules
within the frameworks of the Union); the adminisima of the Union. Its coercive force and
system of sanctions, mutuality are not even meatidn it. Based on that we can declare that
the Convention igex imperfectaits application is based on solidarity, thataach member
state presumes that in the event that it compliéls tlve provisions of the Convention, then
the rest of the countries will also do so.

Hungary was obliged by Section 222 of Act XXXIIl 2922 (on ratifying the Trianon Peace
Treaty) to accede to the Berne Union within twehaenths, which had beede facto in
progress since 1913. The relevant bill was made thmioutbreak of the First World War
prevented the law from being enacted, what is mthe,chaotic inland and international
conditions after the world war made it definitefggossible to submit the bill to legislature.
Eventually, the bill was submitted to the legistatun 1921, and was approved by the
National Assembly on 23 December 1921, and it veatsoned on 25 February 1922 (after
Hungary acceded to the Union). Hungary announcegsaon to the government of the
Swiss Confederation on 14 February 1922. In ountguthe law providing for the above
was published in the 4 February 1922 issue of tagoNal Statute Book under the title Act
XIII of 1922 "on Accession of Hungary to the Intatronal Berne Union Founded for
Protection of Literary and Artistic Works”.

The Berne Convention of 9 September 1886 for tlageletion of Literary and Artistic Works
set forth some fundamental principles (minimum déads of protection) that efficiently help
universal protection of author's works.These fundamental principles are as follows: a)
principle of national treatment under which a coyngéxtends the same protection to
foreigners that it accords to its own authors; tngple of automatic protection without any
required formalities; c) principle of independembtection (a foreign artist will be provided
with protection complying with domestic rules oia&ven if his work is not under protection
in the country of origin). It sets forth the contep work; definition of the copyright owner;
the author’'s minimum moral and economic rights. Tmavention was originally signed by
ten countries, today more than one hundred ang dduntries have adopted it. It has been
revised on seven occasions: in Paris (1896), B€dlB08), Berne (1914), Rome (1928),
Brussels (1948), Stockholm (1967) and Paris (19Hyngary acceded to the Berne
Convention in 1922. Hungarian legislature includleel text of the Convention revised on 24
July 1971 in Paris into Hungarian legal order by fdw-decree 4 of 1975.

The Universal Copyright Convention signed on 6 Seyter 1952 was made under the
auspices of the UN; its necessity was justifiecblijtical reasons. Its essence is protection of
copyright without any required formalities for faggeers. Promulgation of its text revised on
24 July 1971 in Paris in our country was providgdaw-decree 3 of 1975.

The 1961 Rome Convention is for the protectionafgrmers, producers of phonograms and
broadcasting organisations. In Hungary it was imqaeted by Act XLIV of 1998. The
Geneva Convention made on 29 October 1971—for th&te€lion of Producers of
Phonograms Against Unauthorised Duplication of Tihonograms—was promulgated in
Hungary by law-decree 18 of 1975. TAgreement on Trade Related Aspects of Intellectual
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Property Rights (TRIPSgonstituting Annex “l. C” of the Marrakech Treatyhich set up the
World Trade Organisation, promulgated by Act 1X 1898, provided for enforcement of
rights based on reciprocity of form and the grdaaélswance and for settlement of disputes
between states.

They are differentiated from universal treatiestbg number and geographical location of
ratifying countries. The most important ones fomgarian legislature are the Treaty of Rome
founding the European Economic Community, and thectives affecting copyright adopted
by the European Union recently. Directive 91/250ZE@&n the legal protection of computer
programs by copyright determines the concept dfaso€, the right owners, their economic
rights and special limitations of rights. Directi92/100/EEC on rental right and lending right
and on certain rights related to copyright in tieédf of intellectual property creates a “rental
and lending right” as part of copyright protecticemd sets out minimum standards of
protection for the related rights of performers,opbgram, and film producers and
broadcasting organisations. Directive 93/98/EECmuenising the term of protection of
copyright and certain related rights ensures thetet is a single duration for copyright and
related rights across the entire European Uniocreases the duration of protection and
provides for protection of works from the deathtué author. Directive 96/9/EC on the legal
protection of databases and their special limitetio

As part the European Union integration process,afrtbee tasks of Hungarian legislation is to
develop proper legal environment for the Union lgvgying special regard to Union
directives. Based on that it can be declared tiestd directives are present as a quasi norm in
Hungarian law, although they do not have directafftherefore, they bind the lawmaker but
do not bind law enforcers.

In Article 65 of the Europe Agreement promulgated Act | of 1994, Hungary assumes
obligation to provide protection of an extent samito the protection that prevails in the
Community, within five years from signing the Agneent, which Hungary has completed,
among others, by making the new copyright law. R#igg the European Union, it needs to
be added that drafts, proposals and other prepgrdd@uments, which constitute parts of the
Union lawmaking process but have no binding fonmgresent important guidance for
Hungarian legislation. They include, for examplee White Paper, whose annex deals with
copyright protection; or the Green Paper publighethe European Commission in June 1995
entitled "Copyright and Related Rights in the Informationi8y¢. The most recent directive
is the EU directive on copyright adopted by thedpaan Parliament on 14 February 2001.
Although universal and regional agreements profoumelgulate copyright, the framework
regulation is to be filled and specific proceduisdues are to be regulated mostly by the
legislature of specific states. So, bilateral agrerts do not play a significant part, they have
political or diplomatic significance; see, for exale the international agreement 26/1993
(Agreement between the Government of the Repubhitiogary and the Government of the
United States of America on intellectual property) harmony with its title, Article Il of the
Agreement extensively deals with protection of aggiy and related rights, however, the
greatest emphasis is given to protection of phamogr and computer programs, which
obliges Hungary to implement legal harmonisation.

Operation, harmonisation and organisation framewook international conventions on
copyright are provided primarily by the World Idegdtual Property Organisation (WIPO) of
the UN from 1970, in co-operation with the UNESC@s task is, in addition to
administration, to advance creative intellectudivaty and further transfer of technologies to
underdeveloped countries. The World Trade Organisats the entity to manage the TRIPS
Agreements co-operates with WIPO in certain impleaon issues.



1. Attempts at creating and reforming legal protectionof intellectual
property in Hungarian jurisprudence

Given the peculiarities of historical developmentdern codification efforts evolved with a
delay in the Age of Reforms in the eighteen-thstiith respect to copyright the Bills related
to Bertalan Szemere are worth mentioning. Afterpsegsion of the War of Independence
(1849) and the Compromise (1867), basically Austidavs were applied.

In the Central-Eastern European countries afteiSieond World War, intellectual property
rights bore certain traces of central economic adtration, foreign exchange management,
income regulation and censorship. To different mixtand for different reasons from country
to country, this branch of law nevertheless pre=giits main traditional features owing to, at
last but not least, several decades’ long membeishinternational agreements. The legal
field of intellectual property shows continuous gmess, without injuring essential principles.
Just as in the phase of its evolution, in the ame® of modern development tendencies,
economic circumstances and technological conditioosstitute the key driving forces.
General features of historical development arescidld by the progress made in this legal
field in Hungary too.

Centuries long traditions of Hungarian copyrightwvlaexperience of domestic legal
development cannot be ignored in working out thev negulation. Enforcement of
international legal unification and European lelgatmonisation requirements do not exclude
respecting domestic copyright law traditions at—dtey make it definitely necessary to
integrate regulation harmonised with internationahventions and European Community
directives into Hungarian legal system and legakettgoment organically; therefore, we must
not put aside the assets of our copyright law ideorto fulfil our legal harmonisation
obligations. What Hungarian copyright law needsréforms: renewal that maintains
continuity of domestic regulation by exceeding fermegulation while preserving the values
achieved so far.

The history of Hungarian copyright law is charaistedl both by successful and unsuccessful
attempts at codification, although aborted billsleth due to changes in historical
circumstances rather than the standard of proposals

The Bill submitted by Bertalan Szemere to the NatloAssembly in 1844 was not enacted
for lack of royal sanctioning. Following the age iofperial patents and decrees, after the
Compromise (1867) the Society of Hungarian Writarsl Artists put forth—again an
unsuccessful—motion for regulation; however, then@eercial Code, Act XXXVII of 1875
devoted a separate chapter to regulation of pubtdinansactions.

The first Hungarian copyright law, Act XVI of 188%as made following Laszl6 Arany’s
initiative, upon Istvan Apathy’s motion. The Act plemented modern codification adjusted
to bourgeois conditions, setting out from theosdtibases of intellectual property not
superseded ever since.

Later re-codification of Hungarian copyright law sveequired by the need to create internal
legal conditions of the accession to the Berne bn{@onvention. Act LIV of 1921
harmonised our copyright law with the current textthe Convention, and adjusted our
regulation to the results of technological develeptf’

The last attempt at modernising bourgeois copyright can be linked with the name of
Elemér Balas P.; his Bill drafted in 1934 was psitdid in 1947, however, due to political
changes this Bill could not become an act.

The development of copyright law of the bourgeqedah was dominated by the concept of
intellectual property, qualifying copyright as prigtary (economic) right similar to property,
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which was in line with the requirements and neeldsarket economy and trade. Gradual
acknowledgement of authors’ moral rights also begawever, protection of these rights did
not become the central element of copyright lawraggh either in theory or in practice.
Paradoxically, as a special impact produced by dient ideology, this happened only
during the period of plan economy and one-partyesys

Our Copyright Act Ill of 1969—which is the third erfollowing Act XVI of 1884 and Act
LIV of 1921—was and has remained a noteworthy eoation achievement in spite of the
fact that it bore the traits of the age when it waade. Due to the economic policy trend
prevailing in that period, there was no need takraway from fundamental principles and
traditions of copyright; regulation did not distadccopyright eventually from its social and
economic function. (Fortunately, it was only theoagher than regulation that was imbued
with the dogmatic approach arising also from idguaal deliberations that worked against
enforcement of the authors’ proprietary (econonmtgrests by overemphasising the elements
of copyright related to personality (moral right$erhaps, it was owing to this that Act Il of
1969, albeit with several amendments, could fara lwhile keep up with international legal
development and new achievements of technologioagrpss just as with fundamentally
changing political and economic circumstances.

Hungarian copyright law in the late 1970’s and y4d1®80’s was in the vanguard of world-
wide and European legal development: as one ofitstelegal systems, our copyright law
acknowledged protection of copyright to computergoams, provided for royalty to be paid
on empty cassettes, settled copyright issues celateso-called cable television operations.
Regulation of right to follow (subsequent right)d paying public domain was huge progress
too.

After coming to a sudden standstill temporarily the second half of the 1980’s, new
significant changes were brought by the period betw1993 and 1998. In terms of actions
taken against violation of law, amendment to them@ral Code in 1993 was of great
significance, which qualified infringement of comrt and related rights a crime (see Section
329/A of the Criminal Code (Btk.) set forth by Sent72 of Act XVII of 1993). Act VII of
1994 on the Amendments to Certain Laws of IndustReoperty and Copyright, in
accordance with international and legal harmorosatequirements, provided for overall re-
regulation of the protection of related rights dalpgright—i.e. rights that performers,
producers of phonograms and radio and televisiogarosations were entitled to.
Furthermore, the Act extended the duration of tlmegation of author’'s economic rights from
fifty years to seventy years from the author’s deand the duration of protection of related
rights from twenty to fifty years. In addition tbat, the Act withdrew the rental and lending
of computer programs, copies of motion picture gaskd phonogram works from the scope
of free use; and, it required, in addition to thehar’'s consent, the approval of the producer
of phonograms and performers for rental and lendihmarketed copies of phonograms. It
was also an important progress that the 1994 Amentto the Copyright Act terminated the
statutory licence granted to radio and televisimnldroadcasting works already made public
in unchanged form and broadcasting public perfocaanand thereby modernised rules on
broadcasting contracts. Act LXXII of 1994 implemethipartial modification of the Act.
Following Constitutional Court resolution 14/1994l. 10.) AB, instead of a decree in a
statute, it regulated the legal institutions ofghi to follow” (droit de suite)and "paying
public domain”(domaine public payantinportant in terms of fine arts and applied aftst |

of 1996 on Radio and Television Broadcasting alsdlifred the Copyright Act; furthermore,

it contains provisions important in terms of cogyti Govt. Decree Number 146/1996. (IX.
19.) as amended on collective copyright and relatgits management provided for overall
and modern regulation of collective managementoplyaght and related rights that cannot
be exercised individually, and determined the itang provisions related to termination and



legal succession of the Copyright Protection Offasecentral budgetary agency, aimed at
maintaining continuity of law enforcement. Decreentber 5/1997. (ll. 12.) MKM on rules
of register of societies that perform collectivgogaght and related rights management was
made to implement the Govt. Decree. Decree Numb&®/4A996. (XII. 26.) MKM raised the
maximum duration of publisher contracts to eighargeThe amendments implemented by
Act X1 of 1997 on Protecting Trademarks and Geolgieggd Product Markings and entered
into force on 1 July 1997 affected legal conseqasrthat may be applied due to infringement
of copyright and measures that may be appliedvrsuis brought due to such violations of
law. And, on the grounds of the authorisation grenin the new Trademark Act, Govt.
Decree Number 128/1997. (VII. 24.) on measures tmaty be applied in customs
administration proceedings against infringemenintéllectual property rights was adopted.
Accelerated legal development in recent years cbelcbme complete through overall re-
regulation of copyright and related rights.

Act LXXVI of 1999 satisfies these demands, whiléutlds on recently achieved results. The
Act is based on several years’ preparatory worlke Mmister of Justice set up an expert team
in 1994 to work out the concept of the new regalatifurthermore, the Minister of Justice
invited the World Intellectual Property Organisati(Wv/IPO) of the UN to assist in preparing
the new copyright act; also, on several occasibmgs possible to have consultations with
the experts of the European Commission. Taking gleposals of the expert team into
account, by June 1997 the concept of the overalbin of our copyright law had been
completed, which was approved by the Governmer@ayt. Resolution Number 1100/1997.
(IX. 30.). In accordance with Section 4 of this ®@avment Resolution, the Minister of Justice
set up a codification committee to develop the ne@pyright regulation from the
representatives of ministries and bodies with matiqgpowers concerned, courts, joint law
administration organisations as well as intereptagentation organisations of right owners,
users and other copyright experts. The draft Bl been discussed by the Committee both in
details and on the whole on several occasions;ctreent of the proposal reflects the
consensus reached in the Committee in every respect

lll. 1. Ferenc Toldy and copyright

In the Age of Reforms members of Hungarian socmeét with several fields that had not
been legally regulated until then. That is how etaent of intellectual works in the legal
system must have arisen as a fundamental probleaube until the beginning of the Age of
Reforms the “profession” of writers had not develdpthere had been no periodicals,
newspapers, and dramatic art and play-writing coolddevelop as an independent genre.
Two articles of Ferenc Toldy calls the attentionfitbng this gap in the law and reveal
extraordinary expertise and rhetorical compete#his.first article written on the topic was
published in the columns of Athenaeum in 1838 lextitA few words on writer's property
and petition to publishers of periodical§® the other one in the Budapesti Szemle in 1840
under the titl€On writer's property”.??

First, he defines the concept of property cleadyf@dlows: "Everything that we acquire by
either our own internal talents or external toolsthwut harm to alien rights is our
unalienable true property, mortmain.The definition contains every important element
concerning the criteria of property. After thatthenslates the term of property to intellectual
works and proves that once having obtained a fomough printing it becomes property and
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unalienable property at th&t. Furthermore he defines the term wprint/impression/
"misappropriation committed on true property*

Once he has clarified fundamental terms, he expotimein in details: first of all, everybody
can freely dispose over his propeftys disponendi)He can do it in the following forms
according to Toldy’He may transfer his original right to other persemt his discretion, ...
he may disclaim the property ... until he does nothad clearly or, knowing that, does not
abandon it or does not let it lapse, nobody shaltreach upon his rights to this natural
property”.>® Toldy expounds the process how a writer's thoug®tomes a thing. If he
disposes of it by gift or sale, he always doesoitditionally. He does not sell the work of
intellect; instead, he lets sormaique thing, copy, instrumeat moral lease. By his work the
author conveys ideas, information to the buyer, #aedbuyer processes them and integrates
them in his store of knowledgé&The author has not attached, cleverly could notvda
attached, has not put up for sale any other rightahy copy of his work on sale: the buyer
has not bought, could not have bought anything etsbe does not have anything more than
such intellectual utilisation®® This is a consensual contract that—in the abserdficany
stipulations to the contrary—cannot be attackedoubted either morally or legally.

Toldy’s reasons contain statements valid even toRagulation of writer’s property in an act
is an indispensable task of the State because titer and his intellectual work is public
domain, which shapes the edification, intellectuad ethical moral of society. Society’s task
is to appreciate the writer and to ensure thatthier could spend all his time and power on
creation, development of his own intellect: therdi®y will produce works that serve the
edification, progress of the whole country. If dter does not see the reward of his talent and
efforts or not even recovery of his financial expesicertified, he will leave this career, which
makes society, science poorer. In his opinion ia i&indamental condition that each state
should protect its own intellectual products anddaaon reciprocity should not authorise
reprinting or sale of foreign literary works. (Sealecountries authorised or did not forbid
reprinting of foreign works or sale of repriffsFrance, Belgium, the United States of
America, the states of thBeutscher Bundand Austria too—the latter was a hotbed of
unrestricted reprinting both of foreign and theagest German literary works: these printing
houses were protected by the state too.) Toldyrigstet the really blissful situation would
be if states did not authorise reprinting and tpaychased original works from each other,
and the rate of imports/exports would depend meawalfwhich country provides its citizens
with more instruments, support, which is indispéhsaand necessary in the world of
science”?®

Toldy claims that only one reason can be raisedragxcuse, which somewhat explains
advocacy for reprints'and that is expensiveness of original editiofS’As a matter of fact,
he does not accept this reason either, as he ktloatsthese books are more expensive
because publishers can cover their costs fromaagdes only. In his opinion publishers could
sell their books cheaper if they should not beidfod reprinters, since more copies could be
printed and sold with greater safety: the lesspaime costs and the more certain buyers win,
the more lawful owners, publishers and writers a3 writer because the publisher cannot
pay for his efforts according to his merits and theblisher because its profit from the
enterprise is dubious. Yet, it is not only the indual but also the state that incurs loss
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because thereby in the long run scientific lifagstfic development will be endangered and
society will lag behind in development. Writer's skocannot be distinguished from other
breadwinner activities, so it should be paid foowever, the issue of paying a fee is a rather
complicated task. Toldy raises several possibslitie

On the one hand, it would be possible that thes thould give salary to writers. This would
not be a path to be followed because it could edirmanced from the country’s budget and it
is problematic also because a standard to measttersvshould be determined and only
those who comply with this measure would be givaary. To avoid this, a reward of equal
rate could be set, which is not a suitable methexhbse there are huge differences between
writers: "And intellect cannot be measured by a man’s afthHe raises the possibility that
the state should make writer's property fteg giving the right to writers to claim dividend
from publishers on each printed or already soldycop. But who will set this dividend? Who
will check the number and sale of copie§uestions, questions, questions, to which Toldy
claims there is only one answer: when the state@egledges writers’ property right on their
works, or to put it in other words, forbids repimgt. "The public—vox populi—will reward
its writers this way.*?

The solution could be only to make law. He consdire German act promulgated on 9
November 1835 an example to be followed in thigeststbwhich obliged each province of the
German Federation individually and mutually to amktedge and protect both scientific and
artistic property at least for ten years againptinters as well as prohibited sale of reprints
brought in from abroad and threatened with pendMgnalty determined by the laws of
provinces were imposed on reprinters and selleremints, each copy and the instruments
used for preparatory works were confiscated froemthand they were obliged to give full
redress and compensation to the writer and theghdsl The Prussian government made an
even stricter law covering all aspects, to conslighirty-eight sections, which now regulated
the issue of reciprocity andetaliation” concerning foreign states

Until then the issue of writer's property had na&eh put on the agenda of legislation in
Hungary’because there was no reason for worrying aboutatid”if it has been injured, the
injury has been overlooked or has not become stibfeany complaint’

Toldy, however, looks into the future with hope: mentions Kazinczy’'s language reform
efforts, publication of count Istvan Széchenyi’sokoentitled Credit, foundation of the
Hungarian Academy of Sciences and thereby the fatiow of a new layer in civil society:
the layer of writers. Literature came to life besamow it had permanent audience, especially
through the work of the press, and this particggatno matter how low its rate was compared
to the five million population, did not give caufe dissatisfaction. Editors of periodicals
were considered pioneers such as Karoly Kisfalutlg waid honorarium on larger studies
published in the columns @furora edited by him. J6zsef Bajza was the first who paidall

the studies published in his almanac, and in a gbeechined system at that. Thereby
intellectual work began to become goods and tha ede@wnership involved in goods became
reality.

lll. 2. Early stages of statutory protection of autior's works in Hungary

Regulation of copyright in Hungary was stronglykid to the Austrians. Its starting point
was theexclamationby Adam Takacs addressed to lawmakers, in which piiodestant
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minister from Gony called the attention of the Guong’s Council to the fact thataving
defiled the work of printer Paczkd in Pest who mii@d his funeral orations, printer
Landerer reprinted the whole volume. due to the loss caused by it Paczké withdrew from
publishing the second volume being afraid of Lamedestealing it agairf* To prevent
continuation of this foul play, the minister turnem the Governor’'s Council as a result of
which on 3 November 1793 the royal decree numb&b72vas issued, which was the revised
version of the decree dated 11 February 1775 intriaudt sanctioned inland reprint by
penalty and confiscation as well as compensatidretpaid to the author. All this, however,
did not apply to books published abroad and alreadyinted inland by others, they could be
freely published by anybody. It extended legal @ctbn to the writer’'s legal successor
(cessionarius)and formulated the institution of limitation wddhown from later periods,
which stated that after a certain period elapseer dhe author's death the work became
public domain and could be published freely by amlybbut it did not set its detailed rules
yet. In 1794 by another royal decree (no. 1812yded reciprocity to it: it was prohibited in
Hungary to reprint works printed in Austria, an@ ttame protection was provided for works
published on Hungarian territories against Austrgprints. This rule was in force until the
above mentioned Hungarian-Austrian internationaeament (Act IX of 1887) was entered
into.>® Protection, however, proved to be underdevelogedise only the “preliminary path”
formulating censorship existed instead of the jiadlipath. The scope of protected works was
further widened by the court decree no. 4232 dagedpril 1831, which extended protection
to "drawings and copper engravings”.

In the middle of the T®century, however, literary, scientific and polidife in our country
flourished, strongly helped by reproduction. Siran#ously with progress, claims were
received on abuses of copyright. The first highlyndicant writings on the topic can be
linked to Ferencz Toldy, as it has been descrilbed@already.

The Kisfaludy Society seemed to be a committed theof lawmaking for a long time.
They made their first attempt in 1844 when the Boaorked out a draft. This bill was
forwarded to Bertalan Szemere to make it more ateywho made the final version heavily
under the influence of the 1837 Prussian copyragititand the 1843 Hungarian criminal law
concept. On the one hand, he extended the scgm®teiction (in addition to author’s works,
theatre plays, musical works, drawings and paistingre defined); on the other hand, he
defined the term of protection as a period of fijgars different from the average because
thereby both the author and his legal successdd ¢eel safer. Fine to be paid to the National
Museum dominated (which could be converted to gdptin case of insolvency), however,
reimbursement of the loss of the injured party ws® carried out by obliging the injuring
party to pay "compensation”, considered private lsanction. It was his innovative and
significant merit that he provided procedural laggulation too. The bill was progressive
because contrary to the right of inheritance pcactgjoverning at the time the surviving
spouse should obtain ownership rather than riglengdyment on the work. In section 47 of
his bill he set forth thatat the same time the protection under this actlsha extended to
insuring the rights of writers and artists of Trghsnia until union with Transylvania is
accomplished’ In other words, foreseeing the union formulatset)(as a political aim he
strove to extend copyright protection to eastemtteies. He urged that all acts, customs and
privileges contrary to the act in the making shobkl repealed, and he set the aim of
regulating copyright in an act instead of unwrittaw.

The ruler, however, threw back the bill giving tieasons thathe principles set in the bill ...
should be modified for greater clarity and to fitrtain gaps.®® Yet, the national assembly
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dissolved in the meantime did not have the oppdstia analyse the returned bill again. The
ruler’s real reason could be searched for in tlot flaat, given the intention to enact the
Austrian copyright law vigorously being made, hd dot want to break up the unity attained.
The Austrian patent was published in 1846 andeats#me time the king redebated Szemere’s
bill in order to create harmony with the patenteTtext step was the Hungarian Royal Book
Reviewer Office, which submitted its report to #ieg on 27 July 1847. Paying regard to all
that Pal Jaszay made his bill, which, however, n@sdebated due to accelerating political
events, so the above mentioned decrees continusalitoforce in our country.

During the revolution two significant statutes wemade that highly affected the subject area,
however, none of them was a direct copyright aatstfFAct XVIII of 1848 should be
mentioned, which covered the freedom of the pradsaa part of that abolished censorship. It
stipulated that setting up a printing house waditmmal upon compliance with Act XVI of
1840 on traders and depositing the mandatory fboudand forint security. Bookseller
activity could be performed without any permits.t XXX of 1848 provided for setting up
theatres and ensured that theatre plays could fbermed freely. The above mentioned 1846
patent, entitledAct to protect literary and artistic property agast unauthorised publication,
reprint and remaking’was entered into force by the open order of 29dddyer 1852 in our
country effective as from 1 May 1853.

These statutory provisions were in force in ourntou until 1861 (in Transylvania until
1884) when the National Judge’s Conference impléetethe program of gathering valid
rules of civil law (that is how the collection okfporary Judicial Rules was made), which
served as source for all proceedings until goverrstatutory provisions were developed.
According to these rules, intellectual works engbyhe same legal protection as any other
property, now not only books were protected bue&tures of the mind” too, that is, literary,
artistic and musical works as well as translatioAB. this included the right of public
performance and reproduction. At the same timey texlared that copyright was rooted in
civil law and that the content of copyright wouldtrextend beyond the author’s death; at the
same time, printing of books and reprint was n@@mmade subject to authority’s licerie.
Real practice, however, did not develop becaussetheovisions were rather uncertain.

The year 1867 saw two new significant events in cauntry. First of all, owing to the
international agreement entered into between Aaustnd France it was included in our act
that performance of translation was attached thaaig reservation of rights, and with respect
to articles and communications published in peogaldi both in regard to translation and
reprint author’s reservation of rights was a cadndit Effective rules now included right of
public performance, which was already regulatethieyl 846 patent but—as it was referred to
above—it was in force from 1853 to 1861. It mustdhaeen an outstandingly important tool
of legal protection that as a new condition puldglnd reproduced works were registered.
In the same year the Kisfaludy Society made it®seédill, which was not debated even in
1869. It actually failed because the Hungarian erainlaw concept was not completed yet, so
there was nothing to compare the issue of penatiesprocedure to. And the part on artists
reworked by the Hungarian Society of the Fine Aits not get any further than the desk of
the Minister of Justice.

The Society of Hungarian Writers and Artists heatgdGyula Kovats, making use of the
1870 German imperial statute, made a new draft 8A@41 which was submitted to the
parliament as a bill—however, even if it paid rebés Hungarian needs, especially due to
making the commercial code, it was not approved.

The Kisfaludy Society made a third attempt in 18#@s time in co-operation with the
Hungarian Academy of Sciences: it entrusted Lagzbny to work out the draft. The draft
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was first submitted to the Academy, then it wasvBnded to the Minister of Justice, who
convened a vocational conference to study it. ThHewas submitted to the House of
Representatives on 20 November 1882, which refeitrdd its judicial committee. The
committee’s report was made by 9 February 1883ad¥reyet the final text was attested by
the House of Representatives only a year lated2March 1884, and was approved by the
Upper House in unchanged from. Finally, the rulenpulgated Act XVI on 7 May 1884.

lll. 3. Bertalan Szemere’s role in inland regulation of copyright—the 1844
Copyright Bill

Bertalan Szemere noticed the necessity of proteafqroperty in copyright law. Owing to
the technological revolution, works of authors aartists became unprotected, so it was
reasonable to make a duly worked out act.

Szemere’s modern approach to ownership supersbdegpproach prevailing in the age both
on international and national level, which madealaggulation simpler in several respects.
The legal scientist combined the jurist’s thougtiistheory and practice in his works, which
is expressed the best in one of his most signifiearks, his report and bill on providing
literary and artistic rights drafted in 1844.

He presented his bill on 23 September 1844, itadapted with a few modifications. The bill
was approved by the session of the members of pgetUHouse on 9 November 1844,
however, the ruler did not sanction it as the cowas already working on a copyright patent
governing the whole empire, which entered into éoatso with respect to Hungary by the
imperial decree dated 29 November 185M determining the core of copyright Szemere
surmounted the concept of ownership prevailing bdoime and abroad, which simplified
legal regulation in several respetis.

It was the 1865 Bavarian act that used the ternyragit (Urheberrecht)for the first time on
German territories; five years later it was foll@Mey the German federal copyright act. On
French territories for the first time in 1886 thel@an legislation used the phrasdroit d’
auteur” instead of the ternpropriété In Hungary Act XVI of 1884 reflected Szemere’s
approach already, with Gyula Kovats's significanhiibution, who successfully proposed
the concept of¢opyright” as a general technical teffh.

Szemere interpreted the author’s rights on his wa% the author's moral rights, which is
clearly reflected by his sections proposed for disgpand exercising rights. According to his
approach, rights regarding the work were reguldtedaw in a form inseparable from the
author and the author could transfer uniform cagyrionly with respect to its exercise. This
clearly shows how much his approach to copyrighd alaead of his age for in Austria it was
the 1895 Act that started to follow this interptieta.*?

Protection of the author’s right enjoys priorityse the author retains his right even if he has
transferred exercise of such right to the authdrmablisher and he can assert it by lawsuit if
the empowered publisher fails to do*8o.

By harmonising the action of the author as origioapyright owner and the exclusively
authorised user of the work before court agairtbird party and by laying the legal grounds
of author’s contracts, he formulated thoughts agaead of his age. An example for the latter
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is section 44 in Chapter VIl entitl€General provisions’, which states thdts the number

of editions is not determined in the contract, [anly one edition shall be considered before
the law. And as the number of copies is not detexdjieach edition is calculated to contain
1000 copies.* It is important that the author does not transferdwn right, instead gives
licence to publish, that is, such rights possessay exercise the author’s right only with
respeatsto publishing and therefore it seems tautleorisation rather than transfer of property
rights.

Besides author’s rights, Szemere separately disdus®atre plays, musical works as well as
drawing and painting works, and regulated themummary in an act. Following foreign
example, he called editions without licence, refdrto aspirated edition, fake editigrand
would have imposed punitive sanctions. In the caatpae analysis he finds that a fine is
used for fake editions abroad too, which is coraecktpo captivity in case of failure to make
payment:*°

Szemere’s reasons also emphasises the importampeetettion of author’s rights stating that
in Western Europe, more specifically France, beamgauthor is a rank just as being a
nobleman, a priest, a merchant. Szemere set legalation and social prestige of French
literary life as an example to Hungarian legislatidie stressed that "civilised nations”
already had laws to regulate copyright at the le¥an act.

lll. 3. 1. Copyright property in Szemere’s bill
The question to be decided was whetlibe group of writer’s, artistic rights is a propgr
just as any other property?According to traditional approach maintained uttién, legal
relation of ownership has an absolute structure, dtvner is entitled to means of legal
protection against everybody. It is an importanatdee of the content of the right of
ownership that its term is endless in theory, itbjact can be alienated by the owner, and
after his death it will devolve in accordance witlles of inheritance. Difficulty in the
analysis of the content of author’s rights is tltat term is by no means endless; this
righteously raises the importance of the dogmatelyssis of author’s property rights. Some
claim that it is a kind osui generisproperty right, whiclfhas all the attributes of property,
except for infinity of hereditarines$”
For a long time they maintained the approach th@ems and artistic property is basically
identical with property in the general sense. 8atg first section the 1846 Austrian act stated
that products of literature and works of art cangsi property of their authokVriter’'s and
artistic property (literarisches und artistischegyEntum)was accepted for a long time in our
country too. In Hungary, only in the bourgeois dgkthe judicial committee of the House of
Representatives state the definitiomtéllectual property” replacing it by the term
"copyright” .*®
One of the most important issues of the subjed aras the term of protection, which was
determined as fifty years from the death of théehauby Bertalan Szemere. It is clear that
compared to the rest of countries of Europe thig islatively long period. The draft of the
Kisfaludy Society wanted to fix sixty years as thmaximum of the term of protection,
however, Szemere did not consider it expedientetoasperiod longer than fifty years, and
deemed any period shorter than that definitelydliaatageous. His reasons can be summed
in three points. Quite easily, given a short testigns outside the author’s lawful descendants
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enjoy the benefits arising from a work appreciavgdposterity only. It is well-known, he
says, that it is just the most precious works tiestd the greatest "investment” in time and
energy, what is more, such masterpieces are prddysiée often at the end of their writer’s
life only. So, if the term of legal protection isast, this will urge authors to write works that
can be written quickly rather than works developsdr a long period of time. Obviously,
there is a weightier interest to support the formerks. Also, it is a living possibility that the
work of an author is not published during his life or it is not appreciated properly,
however, subsequently it is appreciated. Szemensidered it important that writers and
artists should be reassured that for a term of fitars only their family, descendants could
enjoy the fruits of their ancestor’s wotk.

In succession of author’s rights, general rulesaaf of inheritance/succession and contract
law prevail; so, the writer can transfer the righesis entitled to (that is, publishing) under
either free or onerous transactions. During thg-ffear term the legal successor can also
exercise rights, however, only with respect to phidhg, that is, he is not entitled to the right
of change. Szemere’s bill raises the issue of i@ Of surviving spouse upon the author’s
death. If the writer has not made a last will aestament, then author’s rights will devolve to
the lawful inheritors?

The surviving spouse was entitled to rights progideder widow’s right(ius viduale) of
which inheritance in real assets was considereémmnal, and was basically restricted to
certain movables. According to the main rule, thevising spouse was given usufruct on the
goods only. A special version of legal successsal$o discussed where term of protection
was provided for those who—not being a relativetestamentary inheritor—got into the
possession of the manuscript after the author’thdmad published it.

And if the manuscript is found after fifty yearwoifin the author's death only, the lawful
possessor will be entitled to the right to publishthirty years from the first edition of the
work. So, Szemere set fifty years as the maximum tef legal protection. He promised
much shorter, thirty years protection to author®wimade Hungarian literary remains of the
language, historical sources, charters and cabestof folk legends, tales, sagas, songs and
proverbs public domairt:

When the work was first published, a reservatiorrigiits statement had to be made with
regard to translation into foreign languages; tisisone of the significant elements of
copyright. If such statement was not made, thenriglet of translation becampublic
domain just as when the author did not publish his worlsome languag8iving in the
country” in three years from publication. So, the rightrahslation into German, Romanian,
Slovakian etc. was available to the author foreghyears only; if he did not exercise it during
this period, he definitely lost the opportunityexercise it.

In publishing periodicals and volumes of studiég, publisher was entitled to writer’s rights,
however, a contract to the contrary could be edter® with the publisher; furthermore, the
author could have his articles published in an peaelent collection after two years from
publication. In this case it was the author’s rigtitat were primarily protected. Rights related
to works produced as a result of co-operation ofeis# authors were provided for the
authors’ groups; calculation of the deadline sthftem the last volume for dictionaries and
from publication of each volume for collections ayghrbooks; according to the comments
the term of protection was thirty years t6o.
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Double fee was not unusual since authors werdeshtid general writer’s rights in addition to
stage rights® This might be in the background of the regulatafnmusical works tod?
Composers and their legal successors were giveheatights to publish and use their works
that were granted to writers, and compositions Weae performed in theatres and in concerts
enjoyed rights on theatre plays t5o.

"Drawing and painting works”were also regulated in the act. However, it waadift to
determine their concept; Szemere listed the mesjunt versions as exampléall works
that can be produced permanently by lines and asfoenjoyed legal protection. Artists of
the fine arts (and their legal successors) hadgigat out in the first chapter. Assignment of
the right to reproduce, as a matter of fact, didmean that the original work was no longer
owned by the artist, he could waive that solelyekgress statemertt.

lll. 3. 2. The concept and sanctioning of violatmwriter’s rights in Szemere’s

approach
Szemere discussed violation of rights related tthats rights and their legal remedy in
details. He carried out in-depth analysis regardaige editions too. As a matter of fact, not
only the publisher but also the author might hasamited violation of rights, for that matter,
against the publisher if he had his work publisbgdanother publisher too before expiry of
the period set out in the contract they had enteredon that work. On the other hand, the
publisher acted contrary to law if he printed andblghed more copies than set out in the
contract. This latter version most probably ocadiromly when printed works produced in
extra numbers were not sold or were bought by supet the publisher did not share the
profit from sale over the stipulated number of espwith the author. Furthermore, it was
considered fake edition when works printed abroadewnarketed inland if the author was a
resident in the country.
Without the copyright owner’'s being aware and hgvgiven his consent thereto it was
forbidden to make and publish any kind of extrabtidged edition or revision/adaptation that
basically contained the content of the originalisThill, furthermore, considered it fake
edition when introductions, explanations, noteseweritten to a work already in public
ownership without the author’s or his legal sucoespermit. If it was possible, the author’s
(legal successor’s) consent had to be obtainedresdds, lectures held by teachers on pulpits
could be published with the lecturer's permit orffzemere cared for writings published in
periodicals and newspapers; any writing concertivggn could be published solely with the
source specified. His bill claimed that it was fadition when an author, in order to deceive
his readers, gave a title to his work that belonipeanother work already in circulatiGhHe
dwelt onquasifake editions too. These conducts were similahtsé described above; yet,
they were not considered fake editions. Accordinghybody was allowed to publish rules of
law: no pecuniary loss was suffered thereby by adyb on the contrary, it was in
everybody’s interest to make rules of law exterigikmown. With similar freedom it was
possible to publish speeches delivered at pubfisises of the parliament, municipalities and
any association, with the essential restrictiort tha collected edition of the speeches of one
person enjoyed legal protection. Also, it was gdassio quote from anything freely but only
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word for word. Also, it was possible to adopt pap@&ssays, poems and oral works with full
liberty in works serving educational purposes.

Sanction took the form of compensation of pecunlasg. The party causing damage was
obliged to pay fine up to six hundred forints te thational Museum, however, as appropriate
he had to compensate for the total damage theemjparty had suffered. Instigators and
abettors were responsible for their acts in proporto liability. Parties privy to the act had
joint and several liability. At that time the sixiidred forint fine seemed to be moderate since
in France, for example, penalty was two thousamd Kiabitual offenders four thousand)
Francs and up to one-year imprisonment, while igl&md one hundred pounds and double
the amount of the price of all the printed copied b be reimbursey.

When it was possible to determine the number af sopies of the fake edition, the price of
the original copy had to be paid to the lawful gss®r for each copy, and when it was not
possible to determine the number of printed or solgies, or misdemeanour was committed
to the injury of a work not even published yet,tba first occasion at least half of the number
of original copies, on the second occasion theual price” of similar works served as
measure for assessing the damage in court. Therahal the right to decide whether he took
over or destructed the fake copies confiscatedtlamdnetal and stone slabs and wood boards
etc. necessary for producing them. In the formesecthe amount up to the rate of his
enrichment was deducted from the amount of compiensdn the case of authors of theatre
plays and musical works, whenever the play, muspate in question was performed
unlawfully, the total proceeds were every time csu#ted (without deductions!), irrespective
whether the work was performed individually or tge with other pieces. If it was not
possible to determine the proceeds subsequendyltisest proceeds at the time governed in
determining the amount of compensation.

Habitual offence was severely sanctioned; basi@alpermvas maximum six hundred forints,
and could be up to the double of the aggregate atradlcompensation. The perpetrator, if he
was unable to pay, could discharge penalty in ¢ fof imprisonment. One day captivity
was equal to five forints. However, it was not la bffender’s discretion; penalty could be
commuted to imprisonment only in the event thath&) offender had not reached legal age
(men younger than twenty-four) and not having amypprty his parents did not intend to
discharge, b) attachment on the property of thedenomed had been promulgated due to
bankruptcy or dissipation of funds, c) if the fihad not been produced from the obligor’s
property®*

lll. 3. 4. Procedural rules of copyright disputesSzemere’s bill

In chapter six Szemere writes in details on procadwles of disputes. Szemere anticipated
that Hungarian judicature would face a quite newen@menon of substantive law, whose
procedural rules could not be integrated withodtiadilties into the pattern of any of the
former action type& That is the reason for the detailed an extendeglagon, which
skilfully avoids dangers of casuistryPunitive claim” could be submitted by the injured
party only. The name ’claim’ is misleading becatise issue here is not that violation of
author’s rights was considered criminal ldelictum even the special part of the penal code
bill debated in the 1843/44 national assembly did contain such state of facts, so the
attribute "punitive” should be interpreted quitengeally. Here, the injured party means not
only the author or his legal successor but theighbt too. So, it was primarily the publisher
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that was entitled to the right to bring action agaiviolation of rights in connection with a
work published, except when the author’s rightsenierpaired by the publisher printing and
publishing a number of copies higher than agreezhup the contract entered into with the
author. If, however, the publisher failed to dodkoing thirty days from the written notice
made by the author or his legal successor, the t@gBubmit the statement of claim would
devolve to the author (legal successor). If the \aotated rights related to unpublished
manuscripts, the action could be instituted sdbgiyhe authoP?

During the proceedings the parties could make amngement as well, however, such
arrangement could cover compensation only andheofine to be awarded for the benefit of
the state (more specifically the National MuseuBo, impairment of the author’s rights must
have injured both private interest and public iese}*

Furthermore, the bill orders that one bound copthefpublished workshall be placed and
registered” in the proper office of thEHungarian academy; and the author should get a
receipt thereon, whose attested copy should behattihto the statement of claim. For theatre
plays and musical works in manuscript, it was sidfit to register the title and the name of
the author or the rights possessor and the dateplut of the first performance. The
copyright owner could exercise his right to inggtaction during two years from committing
the injury® Term of preclusion was two years from occurrentcéhe objective fact of the
injury. The action could be brought without payiregard to feudal legal status. The action
could be brought before the authority of the platéjury, i.e., before the deputy sheriff in
the county and before the captain in privilegedridits and free royal cities. Summons were
issued within eight days from receipt of the stamemof claim, appearance could not be
shorter than fifteen days and longer than fortgfoays depending on the distance of the
domicile of the sued parfy.

The lawsuit was conducted in writing and both gartcould make two oral pleadings, the
plaintiff's statement of claim was considered ofiehem. The defendant had maximum five
days for giving response, which could be extendedone occasion based on justified
application but could not be longer than fifteeysiafter the oral pleadings the parties’ acts
in the action were completed, which was followedadppting the court decision and passing
judgment®’

Within twenty-four hours following completion oféhldemonstration the court had to address
all the documents of the case to the seat of expByt then, involvement of experts had been
a generally accepted practice in the western wdrlte Saxon code (1844) did not, the
Prussian code (1837) did oblige the judge to acttepexpert’s opiniofi® Mostly, the court
requested the seat of experts to issue their apiaiats discretion, and deemed it mandatory
to request it if it believed that its own expertisas not sufficient to decide the legal dispute
on the merits in a just manner. On the contrargn@ze prescribed that it was mandatory for
the court to address the documents to the seatpefrs. It was not surprising that the court
was not allowed to deviate from the statement dwethe experts on the injury, the court’s
power was restricted to assessment of the extelggal sanction. The seat of experts was
obliged to make a statement on the subject of yngwery time, however, only upon the
court’s call on the amount of indemnity. The expérad fifteen days from receipt to adopt the
expert’s decisioft?
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The court, in possession of the written pleadingd expert’s opinion, passed its judgment
(the bill did not set the period available to thauxt), which could be contested by appeal
within three days from delivery. The bill specifidte Royal Court of Appeal as the court of
the second instance, and no further legal remegty Gonsequently, the bill radically
simplified the feudal judicial process by declarithg judgment of the court of the second
instance final and unappealable in advafid¢e proposed that the eleven members of the seat
of experts were to be elected by the general ngpetirihe Hungarian Academy of Sciences
annually. They had to consist of four members & Academy, three writers and artists
outside the Academy, two librarians and two selfrpictures and musical piecEsThe
body of experts was to take an oath before thergemeeeting of the Academy, and the body
itself was to elect its chairman for a year. It wasdopt its resolutions by simple majority of
the votes cast but at least presence of five mesnbas necessary to constitute quorum, and
two of them had to be experts, and if the issueceored music or the arts, they had to be
sellers of pictures or musf¢.
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V. The 1906 debate of the Hungarian Lawyers’ Societynothe copyright act

VI. 1. Miksa Marton’s speech

Miksa Marton, a member of stage authors’ associatiothe part of his speech on the merits
called the attention to the faults of the copyright. He did not dwell on the sections of the
act one by one, instead he pointed out the gefauits of the copyright act he had been
convinced of in practice.

In his view, since the 1884 copyright act entergd force several factors whose conditions
the copyright act regulated had changed to a grdant, with special regard to the conditions
of the stage and writers of the age. In his speédidsa Marton did not intend to give a
political opinion or go into arguments, he callé@ attention of the persons present to the
following: ”... Hungarian writers are not just priests offerinlgings on the altar of culture:
Hungarian writers by their pen, orators by their idp painters by their brush are soldiers,
whose words, writing are their weapon: weapon tnaites, that disseminates the Hungarian
nation that conquers the country for the Hungaredement and ensures continued existence
of Hungarians.”® He called the attention to the point that therditg scene did play an
important role in the life of the nation, fulfiledn outstanding task in maintaining the
Hungarian mind and anyone who respected literata@ld be pleased to see that our
literature was able, in spite of all external puees impact, to retairfits own racial
Hungarian nature, special Hungarian colouf* He set requirements that the copyright act
was to meet and he wanted to attain through thermeffirst and foremost. One of his
requirements was that the act should protect ptppeghts more radically than other
legislation.

He points out that the commercial code regulatdg the business character of publisher’'s
transactions, and takes into consideration theecwraf only legal transactions that the author
enters into with his publisher, and pays no redarthe content of the author’s rights. He
mentions as an example that German legislatios iistn by item the author’s rights that he
may exercise against the publisher: they includeright of translation and adaptation (the
latter can play a significant role for musical weykafter that he gives a detailed analysis of
the copyright act.

He mentions that the copyright act is not radicgadugh: section 1 of the act contains the
general provisions, which is the main item of tle—ait stipulates provisions regarding
reproduction, publication and marketing of write@sithor’'s works, however, in his view this
provision does not contain all essential elemdntdliksa Marton’s opinion even section one
provides provisions within a rather narrow scope] kater on he dwells on them in details.
Next he criticises section 6: as if here the rdléaer wanted to make up for the deficiencies
of section one, i.e., the problem that it definled term of copyright not in accordance with
requirements; it lists the cases of infringementagyright. As if the definition of who is that
violates copyright appeared as a counterbalanoe ¥wbich we might deduce what copyright
actually is. By that, however, the act raises agoginoblem: in court proceedings both section
1 and section 6 shall be taken into account, aedjudge is bound by both. As it lists
usurpation in seven points, which can be considegemised, a case might arise where none
of the opportunities can be used because it isimdtided in the listed items, however,
copyright has been nevertheless violated, and dhe cannot declare the case of usurpation
regarding copyright, thus, the act does not achitsvgoal, does not sufficiently protect the
author and his right. The lecturer argues as fdldWhen the act, whose prime requisite is
precision, clarity, leaves such gaps with respedtd very first, primary definitions, then it is

" Szladits 1906. 5.
" Szladits 1906. 5.



clear that this will result in uncertainty, instdity in judicature...””® The thoughts described
above formulate the opportunity that the judge hesmidhe above-mentioned sections
extensively for the sake of easier applicabilitythis case, however, faith in administration of
justice can be easily shaken. Miksa Marton referthé provisions of both the Austrian and
German copyright act. In his opinion, the Germah ragulates this field of law quite
precisely, and believes that the Germans havefaqbgrworked out copyright law in spite of
the conservative elements in it. The Austrian act gerve as an example too; its advantage is
that in terms of territory it is closer to us, docan be easier identified with our own
provisions. On the contrary, he makes critical ik®ia@oncerning the French law and does
not refer to it, arguing that in France the rel@viw is outdated, and at the turn of the
century they apply mostly the results of administraof justice and not itemised provisions.
The Austrian act gives the definition of the inffement of copyright briefly and concisely:
"adaptation of the author's work without the autterlicence shall be considered
infringement of copyright”®So, the deficiency of domestic act is that if sootgbcan freely
dispose over his own work, then why should he ngpake over its adaptation, use too? In
judicial practice this raises further problems heseafor lack of legal regulation only files
accumulate in cases concerning this issue. It gcguite often that a drama has been made
from a short story, narrative, so it is a typicabe where adaptation is implemented. In this
case the law in force at the time does not cordai provision that provides protection for
the authors against adaptation. As the next exathglespeaker raises the issue of writer’s
letters that were published formerly in a collecegtition, which was quite a popular genre;
the act, however, does not even mention them, es dot regulate this subject area, while the
German act resolutely provides for this too.

The next serious problem comes from lack of reguiadf extracts, in other words, what may
be borrowed from the work and what not. Sectiori the act states thaguoting certain loci

or minor parts of a work already published shalltnioe considered infringement of
copyright”, then in continuatiofiinclusion of published minor papers in a restridtgolume
justified by the goal in a greater work that is @pndent in its content can be considered a
scientific work””” In this part the act discusses what right the @uith deprived of, here we
expect to see a correct, precise definition, howewe find an obscure, unclear statutory
definition only. Presumably, what gives reasonrfgyular abuses of copyright is that the act
does not provide proper legal security, moral ahéetal value, so anybody can act freely with
works in this field due to gaps in the law becatisee is no applicable retaliation against it or
proper penalty. It follows from the above that authdo not trust the copyright act, contrary
to criminal rules of law since the provisions settli in them are clearer and more easily
understandable and therefore can be enforcedegaytharantee legal security much better.
Marton asserts that in terms of its structure thgydght act cannot be considered good either
because it is incomprehensible; also, it occursithaixes questions or settles them in parts
where they cannot be classified into taxonomicallge speaker calls the attention to the
second sentence of section 1 of the act, whichuii® ggontrary to section 7 of the Austrian
copyright act; it is clear evidence of this poobuwilt structure regarding works which
cannot be separated into several parts intellegtuahly jointly are the authors entitled to
right of disposal™®) Meaning that concerning substantive issues we sgeak about
divisibility, which can be as well proportionatestythe right of disposal is indivisible.

In what follows, the speaker disputes provisiongarding translation, which again would
need amendments. Translation constitutes the mostafmental element of copyright, so it
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deserves to be dealt with in more details, jusMédsa Marton did. As it has become clear
earlier, if the author disposes over publicatioayketing of the work, distribution and related
deadlines and forms, then the author should dispuse translation too since this is one of
the forms of distribution. Consequently, it is grsficant issue who translates the work into
another language, which is one the author’s primerésts too. It is possible to raise the
general problem against the act that the authordegose over translation only in the event
that the author has reserved his right to it. Tilmigion of the act in section 7, which cannot
be considered exact again, is as folloWs:translation of the original work without the
author’s consent can be considered infringemerntogiyright if the author has reserved the
right of translation on the title page of the ongl work, on condition that translation has
been commenced during one year and completed dthineg years from publication of the
original work”. The above quotation from the act can be perhapntak one of the best
examples of obscure and incomprehensible formulatitore specifically, it does not reveal
regarding whom it stipulates deadlines and whatdhe of commencement and date of
termination of such deadline is. Miksa Marton rdiseother problem concerning section 7:
"for theatre plays translation shall be fully congpéd during six months from publication of
the original work”. His question to this iswho is to complete it and from when six months is
calculated from?*® Although he himself gives answer to the second phhis question
based on his own experience: it is calculated ftbe date of the first performance, the
answer comes soon from the audience: it is thé@htranslator who must complete it.

His next argument concerns sections 46 and 48,etanbre precise, he considers these
injurious. Section 46 of the act provides for infement of copyright regarding musical
works: "any adaptation published without the author’s cens that cannot be considered
own composition” Again, he confronts this section with sectiono82he Austrian act, which
defines the cases where adaptation of a musicak waplements violation of rights, and
where it allows the adapter the followirigertain variations, fantasies may be, others may
not be made from certain musical work§’After the above-mentioned section, he touches on
section 48, deemed more injurious by him. Use piiblished author’s work as the text of a
musical work cannot be considered infringementagfycight, and it follows from the above
that poets’ works can be freely used. Commentingnutis part of the act Marton expounds
that this is contrary to the author’'s most fundatalenght since only the author shall dispose
over the poem or text. This opportunity of usedstecary to equity because the composer uses
the work and obtains income therefrom, while the¢haw of the original work gets no
consideration for it although the composer would lmve any income without him. Marton
raises the following example in this respéct:’A falu rossza’ ['Scoundrel of the Village’]
was written as a folk play and composerdétubay made an opera of it. Mrs Ede Toét sued
Jers Hubay for unauthorised use and infringement ofycigt. The curia [the Supreme
Court] passed judgment in accordance with secti8rtiat texts that owing to their nature
have significance only with respect to music contipossuch as texts of operas, oratorios
shall be taken out of the term of usurpatiéh.”

According to Méarton the act does not consider mtode of dramatic works important
enough, which is clear from section 50 too, whitdies that outside stage overtures, parts of
music between the acts and other parts can be rpetowithout the copyright owner’s
consent, however, authors lose their source ofnecdue to this section. The Austrian act
stipulates contrary provisions because considerasioall be paid for using the author’s
music. Miksa Marton finds section 51 injurious toehich states that musical works
published in reproduced form and offered for sala be performed without the copyright
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owner’s consent provided that the author has restrved the right of performance on the title
page or at the beginning of the work. This inflictee author more than the section on
translation because public performance of a stagek ws the author’'s most fundamental
right. He refers to the fact that German regulai®also liberal but in certain cases only: in
charity parties where admission is free and coutoits perform free of charge; Hungarian
regulation, however, makes copyright a prey withany restrictions, and binds enforcement
of copyright to a formality whereas the author aatnme demanded to reserve assertion of a
formal right separately.

According to section 52, if there are several argttud the work, paragraphs two and three of
section 1 shall be applied with respect to publexfgrmance with the deviation that
performance of musical works with words, includimysical plays, need the composer’s
consent only in general. The speaker claims iarsl o understand why the composer’s work
is judged differently than the librettist’” work, émwhy greater right of disposal is given to
him.

Section 58 of the copyright act applies to perfarogaof theatre plays; it sates that in case of
violation of rights"the total income from unauthorised performancehwiit deduction of the
costs incurred shall be paid as indemnityhis is contrary to the generally accepted peacti
of the period because the injured could get a icepart only. If this section of the act stood
indeed, then each author would watch when rulesnéniaged, would look for conflict so tht
the total income received could be delivered to &gnndemnity. Probably some kind of error
is hiding here, he says, since in Hungary the bEfstempensation can be only the part of the
total income which serves to determine the authoyalty.

The copyright act does not provide for several essuthowever, development makes it
unavoidable to make rules with regard to mechaniegroduction, publication and
marketing: lawmakers cannot forget that developrbeinigs along more modern, more state-
of-the-art technologies that raise problems in [@here is no correct statutory definition for
the above-mentioned mechanical reproduction, patiin and marketing; the German act, on
the contrary, foreseeing technological developmerhaustively describes what the phrase
mechanical reproductiortovers. It is a particular question whether the nagpaph is a
machine or not, and if copyright can be infringgdréproducing the author’s work through a
phonograph. According to German regulation, infemgnt of right cannot be committed
through a phonograph, the French act, however, latg these issues stricter because
phonograph is deemed a means suitable for that.

From among the rules to be reformed arising in ectian with limitation he highlights
section 36 which states that penalty of infringetrircopyright and claim for compensation
and unlawful enrichment will lapse in three yeasd the three years will start on the day
when distribution of unlawfully reproduced copiesimanences or publication of the work
takes place. Marton considers this inequitablethinee years little and determination of the
commencement of limitation unreasonable. If, foaraple, the author goes abroad for a
longer period, during this time somebody might miblhis work and if the author returns
home and learns of what has happened only foursyleder, then he cannot take action
against the infringer as the term of assertiorigsfts has already expired because distribution
started more than three years before. It would Imeoge equitable solution if the term of
limitation was calculated not from commencementdddtribution but from the date of
learning of the facts since this rule protects #hwehor’'s interests, therefore, it should be
adjusted to his information, knowledge of the facts

Furthermore, he contests the procedural law pathiefict, again based on his experience: he
does not deem it equitable that the term of pasgidgment in copyright related claims is
longer than one year. In Marton’ practice it hagtereoccurred that the court passed judgment
within one year in copyright claims:..I do not speak about compensation for damage,



which could be left with the competent court acauydo the extent of the amount, however,
the fact of infringement of copyright should beergsd for court of justice and minutes
procegzdings against the flagrant offender, whichwas know takes painfully such a long
time”.

Also, he points out how big uncertainty is concegncopyright in our country and refers to
relations maintained with foreign countries. Hednt injurious that the country "dropped out
of” the Berne Convention, and that we do not mamngood relations with several foreign

states, which has produced a “really robbing pcattiHe emphasises that the Authors’
Association makes every effort to act within itshepe of authority and, for example, in

consultation with the US consul in Budapest itdrte create reciprocity between the two
countries.

IV. 2. Géza Kenedi's speech

In Géza Kenedi's view it is a generally unfortungature of Hungarian lawmaking that all of
our acts were enacted when they were already cenesicbutdated in the country where they
came from (often, other branches of law in Hungly behind too). He considers our
copyright act reception of the 1870 German copyrigbt, however, it was considered
outdated in Germany by 1884. have wanted to grasp this old statute to criseiit and
search for great motifs of the act and it alwaypssbut of my hands. | can always find, as the
honourable speaker detailed it quite well, fragnagptmeasures, which are bad, have no
sense in parts or when they have sense they shathdr not have that sens& Géza
Kenedi begins his speech on the merits. He shdresopinion of the previous speaker
regarding reform, so the question is not if refasmeeded, since it is obviously clear from
the present situation, but in which direction ibgll go. Géza Kenedi’'s opinion is different in
several points from Miksa Marton’s views, who tdbk floor before him Actully, advanced
education has not produced many new instruments negipect to expressing thoughts and—
as music is also concerned here—emotions sinceddlbe of this act.” Apart from the
telephone and phonograph, it was motion picturé hlha appeared as a new instrument, so
the regulation of only these instruments shouldnibegrated in the act, which the Germans
have partly done as their act was made in 1901.

In what follows he refers to some examples in pisesh. The first ones include the case of
the Telephone Herald: he recalls how difficult @smo place it among dogmatic concepts, in
spite of the fact that its copyright law and prkss aspects were unquestionable. (Through
the Telephone Herald a poem of one of the Hungamiets was disseminated throughout the
city. An action was brought in the case; in thenaléhey asserted that this took place through
mechanical reproduction; the objection made in fir& instance was that this was not
mechanical only acoustic reproduction. Therefdreytlost the lawsuit in the first instance; in
the second instance, however, they made use ofatitethat the court strictly insisted on
conceptual definitions, and they based their arguno® that. Finally the court declared
usurpation without being excessively bound by cpteg A similar problem was raised at
that time by theft of electricity in terms of crinal law regulation, i.e., whether electricity is
material or not; it was not decided, yet it wadaerthat taking it qualifies as theft. German
regulation dwelled on it separately; it declaredl thlectricity can be stolen although it is not
material.

Kenedi asserts that outstanding progress in theuayd jurisprudence is the main reason for
reform, and that several concepts have in the nmartieen determined more precisely, and
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that the number of unlawful acts has widened. Camieg copyright, in stead dheft—which
actually cannot be called theft since the pointenn@view is a right of other nature rather
than property in the traditional sense—one shopéhk about misappropriation, infringement
of the intellectual property of another person.eAfexpounding these thoughts he calls the
audience’s attention to the point that if they wemtmake reforms, they should not forget
about the fact that people usually find loophokes,it is worth taking great care to explore
and eliminate them. According to his somewhat id&alopinion alien to the reactive nature
of law, it would be an essential aspect if judgesenmotivated to find frauds before rather
than after they occur.

"Protection of author’s rights should be governedirected every time by two leading
thoughts in terms of public interest and individaapect.®* The core of one of the thoughts
is that freedom, movement of ideas, thoughts shealkg place in the whole society as
extensively as possible without any restrictionen&di’'s long-term hope is that free
spreading should be absolutely unlimited but tlsis be realised only in the event that the
state shows greater care for the products of @yltthe arts; the other thought is that
protection of the author—and protection of its owights, which means copyright
protection—serves public interest too.

Kenedi raises the questidwhether it is just that under the umbrella of pection of the
creative work of human intellect inferior, valudeworks and destructive products of the
mind are given such protection tod?'By that he means to tell the audience that aljreiat
poets would benefit from this reform, should prtitet be given to those who write “pulp
works” with vocabulary and subjects incomparabldrte literary works. He notes that he
shares Marton’s opinion with respect to usurpatiom,also thinks that formulation is not
precise, not perfect: it is worth comparing it teet1901 German act because we can be
surprised to experience that in those days theetenydof these laws embraced far more
developed, far greater interests, which justifiedlithe more to make a new act instead of the
Hungarian copyright act. In his view the difficulogppmes from the fact that it should be
determined in practice who the actual owner of litezary work is; this can easily cause
problems: is it the author or the agency to whonh&® transferred it, or the person to whom
the agency has transferred it. One should not faitggt copyright means exclusivity; and
Kenedi brings an example: a famous writer soldvinsk with his name written on it to a
publisher, who exercised its acquired right; theather publisher took action referring to an
earlier contract claiming that the author soldithhem earlier, six years before to be precise.
Also, a case occurred where two, three or moreighaas took action claiming that the work
was sold to them earlier. Kenedi did not refer amnes but he added that writers often forget
which work they have sold already and so plentyactions are brought. During thefit
happens that the suitor comes across a person @bt committed usurpation but stood
on legal grounds and yet according to the law, sile had not made arrangements in
advance, he is punished and obliged to pay compiensat least to reimburse the interest
although he is innocenf®

Copyright protection lasts for fifty years from tdeath of the author, and this raises further
guestions. German regulation is as follows: regaydhese institutions more attention was
paid to public interest: a period of thirty yearsm the death of the author was set, with one
stipulation, however, which meant protection of abent, appreciated works; more
specifically if the work was published during thebaty years, then protection lasted for
another ten years. This stipulation applies tordifie, mathematical works because it often
occurs that their real value is revealed only lateh the progress of technology and then
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copyrights are reserved for another ten years. iif@ans protection of intellectual work of
the highest level. Regulation similar to that wostdnd its ground in our country too, so fifty
years would be reduced, which would be in the egeof national culture.

In the Hungarian act restriction of the right tarslate a literary work and the author’s
translation right is unacceptable. It would be ségss and useless to maintain the rule that
new translations cannot be made for fifty yearsnfitbhe death of the author, therefétiee
author should have right to his own work, if he pablished it in a certain language, for fifty
years from his death and if he has this work ptielisin translation himself or by others, this
should be limited to five years, furthermore, tfi®uld be on condition that he can start the
translation during the first year and should conpli during the three years” This is legal
injury to the author too, which was solved in anfoeasier to handle in legislative practice
abroad. We borrowed this outdated regulation from earlier 1870 imperial statute; at the
time of making the German act there was a view gleg in Germany that the impact of
literary works and the German intellect should betrestricted when the idea of the empire
awakens, and thereby they wanted to attain thatdiw and culture of the German empire
"should entrench itself in other countriesin Hungary this goal was achieved indeed since
we borrowed the act from them, which cannot be idened a fortunate step, because we
borrowed all of its faults instead of legislatioaving analysed this rule more thoroughly and
having taken amendatory measures to make a maceetfact.

The next subject area he discussed in his speeglth@assue of setting to music. Kenedi was
also indignant at the procedure used inland agahestauthor. The act was also improper
because according to its rules it did not qualgfyuaurpation when an author’s work was used
for making a musical work, and the text was madetioer with musical accompaniment. The
above-mentioned example of ‘The Scoundrel of théay@’ arises again. The inheritors of
the writer of the work, Ede To6th sued the writer thie libretto of the opera, who
misappropriated the work; the case was referredrational experts committee, which found
that the all of the figures, names, characters erahts that occur in the opera are equal to
those in the work made by Ede Toth, so the opemaameomplete replica of Téth's work, it
was used without any material changes. The expertsnittee submitted its findings to the
court, stating thatthis is usurpation proper and the court declardtht—awful explanation
of letters which Hungary’s judicature cannot ged of concerning many issues—it was not
usurpation because the law allowed €' This example clearly shows that the reform of
copyright law allows of no delay. The German regatamade in 1901 was more advanced
because according to it certain parts of poemsinompoems can be used for setting them to
music.

Then, he speaks about circumstances that unamlstyusupports the need for reform. This is
the issue of translation in a country where cultleeelops fast by integrating products of art,
ideas, while works of national literature must Bé&aordinarily protected. In this country, in
Hungary it is of key significance what rules onngkation of works are like because the
problem of possible injuries is decided in accomtawith them, also, it is questionable what
international contracts should be by which we ratguthe right of translation in line with our
needs. Hungary “exports” a very low number of Argrworks abroad; yet, compared to that
plenty of works come into the country. Our literdaglance shows a huge deficit since literary
works, mostly from Germany, are flowing into theuntry in large quantities. In this respect
he raises the question how we should pay for inngnmports and if we do pay tax to a
foreign culture what we should pay f6FEor multitudes of inferior, weaker, valueless werk
or is it able to arrange its laws in such fashitwat if it protects translation of foreign works,
then it should provide for translation so that gemaly precious works in the foreign culture
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that can enrich the nation’s life and culture stbube given priority'®® Undoubtedly,
international contracts should be concluded orbtses of this principle.

The next point of his speech was the issue of gra&Convention. At the time of making the
Hungarian copyright act, at the end of the 1800is, foundations of the Berne Convention
had been laid already, in spite of that an invatittwas made in Hungary. By 1906, most of
the European states had ratified the conventiocembdfor Austria-Hungary. The core of the
Berne Convention is that it provides the authoigbtrof translation in his own state; abroad,
it allows ten years for starting translation, #drslation has been started, it provides the same
rights that he enjoys at home; this means muchtgrecurity for literary works. By this
regulatory method valuable Hungarian literary wodaild obtain foreign markets, so it
would be important to integrate the rules of then@mtion in the reform—this view was
shared by traders and publishers. At the relevard it was not in the interest of our country
not to ratify the international agreement, it wasréed by the Czechs and the Polish to hinder
breakthrough of German culture in Austria. At tinel ©f his speech Géza Kenedi notes that it
is very difficult for our lawmaking machinery to @ut the act, although it would be of utmost
importance to adapt to the needs of the natiBrings that cannot adapt will scrape by or
waste away: this is a law of nature.”

IV. 3. Emil Szalai's speech

In Emil Szalai's opinion—following previous speakerHungarian copyright act needs
profound reform, although he does not find the gmésopyright situation so hopeless, yet, he
would not highlight Act XVI of 1884 as a masterpeaf lawmaking. It cannot be considered
a work of high standard either in terms of its wingl concept or structure; however, in the
hands of a proper judge this rule of law can belusg only if the judge has a feeling for
literary and artistic life. Applicability of an imenplete, inaccurate act can be helped by
judicial practice and legal custom, if it does get stuck on possibly less properly worked out
statutory provisions, the judge can make up foicgEicies in dispensation of justice. He
refers to the legal practice of France as an examoplefficient application of old rules of law
where copyright law is in a situation similar tatln Hungary.

In his opinion the Hungarian act could have beedarzetter if the interests of the persons to
be protected had been taken into considerationefanse of the court it can be raised that
copyright related cases are very rarely referrethémn, so very rarely have they been in a
situation where they had to adopt a decision wathard to copyright. Furthermore, it can be
stated that artists, writers and publishers endubhedr cases alleged to be legal injuries
without taking any action, they did not use pratacprovided by law, they endured that their
works were taken unlawfully from them, were abus&dcordingly, such claims have not
appeared in judicial practice, so far only a fewéaccurred in the capital city, lots of
provincial courts have not dealt with any copyrigktated lawsuits at all. Possibly the
situation would have been different if only the dsuof Budapest, Kolozsvar and
Marosvasarhely had been vested with power in cghyissues, and the professional standard
of judging the cases would have been higher. IElatvhad been conducted before the above-
mentioned courts only, then practice would haveuneat much better and cases would have
been handled more professionally since similar cageuld have concentrated here, which
would have made judges’ work easier.

Szalai would not put emphasis on authors’ legatqmtoon in the reform—in his view this is
set forth in the present act, and it is a questbinterpretation only—instead, he would
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integrate institutions of social character. InWiesw, authors’ attention should be called to the
point that they should seek legal protection ampiest legal remedy of injuries in court, by
which authors would recognise that they can obp&icuniary advantages on the grounds of
the present act too, and the growing number ofalleworks in literary life could be
eliminated; the most obvious form of that is seftip associations, professional societies, and
bringing artists together in them.

Szalai does not consider it right to implement t®rm in a form that underlines authors’
(pecuniary) interests only and makes regulationngasegard to it, since it must be admitted
that authors have moral, ethical interests too.y@npart of the authors believe that their
prime interest is to increase their wealth by theark, lots of them put the emphasis on
propagating, disseminating their own thoughts, sd&ome publishers also intend to achieve
that much rather than increasing pecuniary askatshere are publishers that have been set
up as non-profit organisations, for example, atpali party or a social movement whose
raison d'étre is to disseminate the idea of litgnaorks, but here the primary aim is not to
increase proceeds but to recruit adherents anowetk to their ideas. Several writers think
that as acknowledgement of their work they expecinareasingly wide range of people to
become familiar with their works rather than peamyiassets. It is in the interest of society
and the state that works should be disseminatectassively as possible, however, it is also
in the interest of them that pecuniary benefitsusthaurge people to think or engage in
writing, thinking regularly. As a matter of fact, is also necessary that anybody who has
talent in writing should be provided with financrakans, should be able to earn a living from
his artistic work."Therefore, harmony between culture and authorsaficial interests
should be the guiding line in the reform of copititaw.”°

The former thought should determine the directiothe reform of copyright law, particularly
in the field with international aspects and tratista He refers to the train of thoughts in
Géza Kenedi'speech that domestic literature issigptificant in exports, its imports are all the
more significant. He thinks it should be delibedatéhether it is domestic interests and values
or the works of otherwise well paid authors thatudti have priority. It is needless to make
efforts as soon as possible to pay increasingly loigstoms duties to countries that import
books duty free, in the form of author’s royaltydbigh regulation of translation rights and
international agreements. This is an important @spgarding the issue of joining the Berne
Convention—therefore, Szalai does not support acmeso the Berne Convention either.

In the reform special emphasis should be laid enrnéed to revise the new act so that we
should obtain financial benefit from imported worksstead of the currently effective
regulation under which foreign authors’ works flawo the country without payment of any
customs duty, by this shift giving a chance to ltars, translators to have foreign literature
flowing in huge volumes marketed in Hungarian amereéby to generate profit. Competition
on the market will favour dissemination of highrstard foreign works too. Contrary to
Kenedi’'s opinion, he thinks that Hungarian editiohpopular scientific works should be
entered in the market in a much wider scope awairrice.

He specifically highlights the issue of the riglitpublic performances because he considers
its regulation rather obscure. Public performarge ispecial genre in terms of regulation
since it is a less palpable work, not a lastingknarthe traditional sense; therefore, original,
independent provisions are required in this resgezalai asserts that section 50 of the act,
which does not protect overtures of plays, is mathpirious. As an example he refers to
Janos vitéz [John the Herodhy Pongrac Kacsoéh: enterprises set up to presemsicaiu
performances such as music cafes or music-halisealihe public (against payment of
admission fee or using raised prices) by the mua$idanos vitéz however, during the
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performance guests will hear nothing else tharstiigyEgy rézsaszal [A Roseln the case of
another song, a part of a play, which was sung @aged by orchestras throughout the
country, only a minimum amount was paid by the iar to the author when the author sold
it to them before the first performance. The Awastrand German law regulates the issue more
strictly for the benefit of the author, becauseriders to pay fee to the author separately for
each performance, while domestic authors get almosting for the right to perform the
music of plays on the grounds of statutory provisidSzalai would leave section 51 of the act
in force with respect to the music of theatre plays, and he argues that it is often in the
interest of the composer and theatres to makedhg known as extensively as possible to
allure audience to the performances.

He calls the chapter of the act on penalties anthemsation absolutely useless; he believes it
needs to be reformed immediately. With respect undédmental principles this part is
extremely outdated, and in practice it has beervgarahat these rules ensure copyright
protection to a low extent. Statutory provisiongamling usurpation have been made in a
form typical of criminal law regulation, and perisane adds, that is why the chapter has the
title penalties. Whereas, the objective would becimiary indemnity”, and penalty should
serve the author’'s benefit: it seems to be leskstieathat, if the author can see that the
amount received from penalty enriches the statestmy and the author himself gets nothing
due to his injury, he would bring an action in tase, whereas, if he had pecuniary advantage
from the lawsuit, in addition to moral indemnithieh he would take action sooner before
court in case of injury. The German regulation cd&rs the author's compensation an issue
of prime importance, the title of the relevant deapis Rechtsverletzungenit puts
compensation in the centre, the issue of penakgte®ndary, the amount of the fine imposed
by the court is payable to the author, and penalhych is payable to the state treasury, can
be imposed additionally.

IV. 4. Sandor Marton’s speech

Sandor Marton at the beginning of his speech sstéundamental principles regarding the
reform. The first thing he mentions is that thehauthimself should enjoy the financial
benefits of his work, that is, only the author didobe ale to “exploit” intellectual activity
financially. The other direction is protection dfet author's moral values. The author’s
protection from two directions gets in conflict vithe interest of the state, more specifically
cultural interests;the education developing force implied by the pros of human mind
should be provided for the plenitude, which necelysavolves restriction of the author’s
claims for protection’® Restriction shows itself in the fact that the foimto which the
author casts its work comes only from his own inself, however, each author draws
inspiration to make his work from the common treaswf mankind and merely adds his own
ideas, thoughts to it. Accordingly, he refers te ttalian act that states that the author works
for mankind, and social order provides the authh wnjoyment of his work solely within
the term of protection. (Marton stresses that digerihnrough the law of persons approach,
classified usurpation claim @suriarum actig and the only available Roman law reference to
it in the copyright law systems of the turn of ttentury is the one that Ulpianus expounded
when he spoke just abomiuriarum actia ”...iniuriam damnum accipiemus ... culpa datum,
etiam ab eo, qui nocere noluit?)

Ample literature supported the German law of propapproach that copyright is property
right—in this field Proudhon’s approach was the tmdreme: he compares the author who
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sells his book to a woman who offers her charms#&e. Marton asserts that Roman law and
the authors of the antiquity left nothing to ushwiegard to copyright from which we could
set out in this question; this problem occurredmgatio spreading of printing and paper only,
mostly from publishers’ point of view, since comt developed from bans on reprints.
Setting out from the little available legal sourc&8dnos Suhajda, in his private law, advises
writers, judgesthat everybody should help himself as he cakfarton refers to the case of
Jerd R&kosi as an example: in 1878 the director of Gegman theatre in Gyapju street
announced performance of the play entitNidiche however, the right to perform this play
was obtained by JérRakosi, director of the Folk Theatre, so they egapto the police for
banning the performance of the play, and on theniogenight of the play the performance
was banned indeed. As a matter of fact, the direxftthe German theatre lodged an appeal in
the case, but the police action was approved instwond instance too. In 1878, when
copyright acts had been made all over Europe, @atfitervention in a case of private nature
was justified by the general principle of preventitt was under such circumstances that the
draft bill on writers’ and artists’ property rightsas published in the yearbooks of the
Kisfaludy Society, which was made by Laszl6 Arawio acted on the verge of writer’'s and
lawyer’s profession, and which formed the basisAof XVI of 1884. Marton’s opinion is
fully identical with the opinion of earlier speakeo the extent that the act on copyright can
be radically reformed only in the event that puiiss rights are reformed simultaneously.
Concerning the right of translation Marton belietest section 7 of the act can be maintained
to enable works to get to readers extensively. atnor’s right is sufficiently protected
because in the case of his own authorised traosldtie author enjoys the normal term of
limitation of copyright, that is, the principle @blenti non fit iniuriaprevails. If the author
does not exercise this right, it can be presumatihé does not want to prevent his work from
becoming public domain. However, he believes thatreéservation and notification procedure
should be repealed, and he would determine a pefidtree years uniformly for term of
protection reserved for the author with respectanslations.

According to the reasons of the act, the natungsafpation brings about that copyright injury
can be remedied if it has been retaliated withishart time. Marton also believes that
retaliation of usurpation carries criminal law ebts, and it follows from this that the party
injured by usurpation have almost the same righttha injured party within the scope of acts
of criminal law with request for prosecution. Dabénation of the term of limitation creates
harmony with the criminal code: according to sectt®®? of the copyright act usurpation is
implemented upon the first reproduced copy of tlwekwhas been (unlawfully) completed,
however, limitation begins, according to section 86m commencement of the distribution,
publication of the work. Only usurpation set forith section 23 of the copyright act,
businesslike offering for sale and distribution &@nconsidered usurpation committed against
the author’'s pecuniary interest, however, limitatiof the related claim will commence as
from the last day of distribution. If the authorshaot intended to exercise his right during the
three years available, then it can be presumechthbais not considered it injurious.

Turning to the issue of adaptation, he puts thestje to what extent it is allowed and when
adaptation is usurpation. At this point he conde@aaman regulation because he finds it too
strict that it is the author’s exclusive right tmange his narrative work for the stage and vice
versa.”The author’s work is the individual shape made gaptible in which he presents his
own thoughts.®® It follows from this that pure plagiarism does rmptalify as usurpation:
processing of the thoughts of other persons mightell produce a new work. Marton asserts
that the dividing line between plagiarism and uatign cannot be absolutely marked, it
should be analysed on a case by case basis wrathadependent literary or artistic work
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has been produced through processing the basighhoficcording to paragraph 1 of section
9, inclusion of minor parts of specific works andnor papers in volume justified by the
purpose in an independent scientific work is alldweso it is important that the work into
which they are imported should be a scientific woirkjreater importance.

With respect to works of the fine arts he demahdsaugh revision of the act. Comparison of
sections 61 and 62 shows striking analogy: pardgtapf section 61 considers remaking
infringement of copyright even if the original woik imitated in another genre or another
kind of art; according to paragraph 2 of section B&@wever, it shall not be considered
infringement of copyright when specific replicag anade not for the purpose of marketing.
"This is the anomaly; while simple copying in treree kind of art can be carried out without
any hindrance permanently, adaptation in anothedkof art requiring separate independent
work is prohibited even in specific copie¥.”

He raises the issue of infringement of copyright musical works when adapted to
gramophone or phonograph. According to the Gern@nttas qualifies as reproduction:
"durch Platten, Walzen und &hnliche Bestandteilen vinstrumenten ... welche zur
mechanischen Wiedergabe von Musiksticken dienehich is allowed all over Europe,
except for Hungary. According to section 5 of tlogyright act, mechanical reproduction of
the author's work can be considered infringementafyright but according paragraph 2
writing down is also mechanical reproduction ifsitused instead of mechanical reproduction.
In musical works, it is not the musical notatiomghe score but the musical thought itself that
is protected. According to section 45 usurpationepprly applying section 5 and paragraph
2 thereof—can be committed in all the forms in whibe musical thought, the author’s
combination of sounds are recorded in such fashiat the musical thought can be
reproduced from it. Notes are merely tools to poedsound; sounds, however, can be remade
not only by notes but by plenty of other tools,lsas phonographs. With regard to protection
of musical works, Marton asserts, it is not enotggmakes sure that musical notations could
not be duplicated through printing, protection dddoe provided for writer’'s works for the
case when they are made for the blind by relieftpry, and protection is required for musical
works too when duplication is made not by dupliogtnotes but by another method.

Section 22 of the German act contains restrictibrcamposers’ rights, section 9 of the
Hungarian copyright act lists item-by-item the meas that restrict the author’s natural right,
however, it does not contain any restrictions regay permitted forms of reproduction and
publication. Irrespective of the German regulatihre Hungarian regulation in force at the
turn of the century qualified marketing of musieabrks through gramophone as injurious
conduct.

In the debate of the German copyright act,Rleechstagequested the chancellor to enter into
negotiations with the states that acceded to threeBEonvention of 9 September 1886 that
they should prohibit arranging musical works, with¢he author's permit, for any musical
instrument by which musical works can be reproduddulis, they speak about reproduction
only in the event that the work is produced in tedeined number in such form from which
it becomes possible to communicate the author'sghts to others but it does not need to be
made in the same form as the original. Furthernmbrg not necessary that the same audience
should be addressed by it, so mechanical repramuetivances perceiving the work by other
sense organs. With regard to mechanical reproduthiey stated that it is equal to printing in
terms of form, purpose and essence, so it canassified into the same category as printing
also in terms of usurpation—albeit, an expert aanewvhat enjoy reading musical notations,
their readability is not condition of the copyrigtotection of the musical work, the general
public can enjoy them only in the forms of sourf8isction 46 of the copyright act states that:
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"Any adaptation of musical works published withdbe author's consent that cannot be
considered own composition shall be consideredingément of copyright. Such as ...
arrangment of musical works for one or several maisinstruments ... or impression ...of
their melodies.” Marton asserts that it follows from this that theargophone is an
arrangement of musical works for gramophone-musnsituments apparatus.

Marton claims that Kenedi’'s standpoint—that coplgtigrotection should not be extended to
pulp works—is an outdated view. The question ocdorshim whether exclusion from
protection might produce contrary effect and mddesrt more competitive on the market: if a
work has obscene content indeed, then it belongjsetoelevant state of facts of the effective
criminal code. Their opinions are identical at guant: all printed products should not be
necessarily provided with copyright protection;tlat time there were attempts to protect
plenty of printed materials by copyright, which ogito judicial dispensation of justice were
protected indeed (for example, price lists, prographaybills). The speaker does not consider
it right because in his view these products belanthe sphere of unfair competition and not
to the scope of copyright.

The opinions of Marton and Kenedi regarding stagee@ments are completely identical: the
issue of state agreements is an economic issueoiders the first agreement an erroneous
measure: our country entered into this agreemetht France in 1866 on copyright, when the
term of protection of translations regarding Frematrks was unlimited, while Hungarian
works were not provided with any protection. Lagksiatistical data, however, relying on his
information, he asserts that annually approximafiely hundred literary works and ca. forty
stage works in foreign language are staged inlados in Hungary. It follows from this that
we pay a huge amount abroad for obtaining tramsiatights, and only a fraction of it is
returned to us. He believes it would be worth failog the German legislative practice and
narrowing authors’ rights "in terms of industrialjgy”.

IV. 5. Samu Fényes’s speech

In his speech Samu Fényes holds the position beaHungarian copyright act is in every
respect and by all means the worst possible adtislview, it would be more favourable for
the protection of culture and copyright if this uéagion did not exist at all.

Similarly to Miksa Marton, he tries to interpretcien 7 of the act, and he finds that this
section of the act is incomprehensibi&ut we who say that we do not understand it
understand more of it than those who say that thelerstand it because those who say they
understand it do not understand it at al” He believes it is shocking in the act that thstfir
possible state of facts regarding usurpation is dangbody who translates a work made in a
dead language into a living language commits usimpaHe points out that this was
borrowed from the earlier German regulation and thé regulation was introduced in
Germany because they wanted to ensure translatybis rto theSprachwissenschatftliche
Gesellschaftand it had its significance in Germany since ttespany published texts in
eastern dead languages in huge volumes—this iseatly needed in Hungary. This means
that it is much more worth writing works in deachdaages and translating them into
Hungarian because then they will enjoy five yeaotqztion.

He finds that paragraph 3 of section 7 has beeeremhdvorked out in accordance with
domestic interests: translation without permit Ehalconsidered usurpation only in the event
that translation has been commenced within one gedrhas been completed in three years.
He underlines the incomplete structure of the aberwit states in one sentence that
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publication shall start within one year, in anotBentence it sets forth that translation shall be
started, which is not the same. So, if anybodytstaanslation within one year and publishes
it after three years have passed, then it willqatlify as usurpation, however, if he publishes
it within three years, the case of usurpation doashold either. It is an interesting point in
the regulation that translations of theatre pldyallsbe completed within six months from
publication of the original”’As in the introduction the section sets forth thases of
usurpation, obviously it should be interpreted thtz statement here means that it shall be
completed within six months from publication of tnginal to implement usurpation. But it
has no sense really that it should stipulate quasian order how one shall usurp, so only
another sense can be attributed to this provisiBh&n imperative norm due to its nature
cannot be qualified as author’s protection.

It is the fault of the act that it does not suficily protect property rights because after one
year it makes translation free and only one cadeéctdition from several literary works can
be published under copyright protectié®nly these two cardinal requirements can be bound
to copyright: that it should protect the authorisdncial interests, his right to his work, i.e.,
property rights; secondly, that it should protectividuality of his work, i.e., moral powers
and as this act does not achieve these goalsneédgssary to make a law that enforces these
two postulates.¥

In the rest of his speech, he discusses Kenedsgipo regarding pulp fiction. Kenedi would
provide protection against immoral, low standardkspand Samu Fényes agrees with it to
the extent that there is no forum that would deteenwhat qualifies as obscenity. He adds
that it is noteworthy that compared to general @tk of world literature the number of
pornographic works in Hungary is outstandingly hitte reason for it, he says, is presumably
that they can be taken by anybody, the three yibatsprotect the author pass quickly, and
after that the work becomes a prey, it is easyiltdhe market with it; it costs nothing, it
needs no science or linguistic skills, and we gaseless literary work. On the contrary, he
believes scientific works in Hungarian are veryerar the market, apart from a few works.
Turning the above argument the other way roundyrgipt should protect trash for long
years so that writers of trash should deliver thgrk for reproduction only for high valuable
consideration and this would make the price ofhinase, so it would not be possible to enter
the market with cheap publications.

In Samu Fényes’s opinion, reform of the copyrigitt@an be implemented solely in the event
that writers are protected against translations @ilécted editions, and for this reason this
right of protection should prevail for thirty-fortyears from the death of the author with
regard to translators of foreign works too.

% szladits 1906. 72.
97 Szladits1906. 72.



V. Elemér Balas P.’s reform proposals

We intend to present reform efforts made in thiel fa# copyright at the beginning of the®0
century to reform Act LIV of 1921 through the worbsElemér Balas P. in harmony with the
Berne Convention and the Rome Convention.

V. 1. Evaluation of the Rome Convention

Act XXIV of 1931 enacting the international agreemenade in Rome on protection of
literary and artistic works introduced essentiaavations in copyright law for the benefit of
authors who were not Hungarian citizens, howewvelgriged to the Berne Convention—these
rules did not extend to Hungarian citizens. Balékebed that in this field there was a need
for harmony because the convention put foreign @astin a considerably more favourable
position, and new rules represented progress éngretation of copyright®

The innovations that the international Rome agrednmeplemented are manifold. On the one
hand, they relate to what kind of protection authcan expect to have, on the other hand, to
the extent of the protection that authors are plediwith. In accordance with the Rome
Convention the author was entitled, in additionp&uniary protection, to other protection
too—although its overall name was not specifiethanConvention, specific rights were listed
in it, which the author was entitled to, accordinghe Convention, irrespective of economic
rights, what is more, even in the absence of sigits—thus, to legal protection due to
personality. The natural condition of these protexst was that there should be an intellectual
work to which such right applies. The Conventiomlevied the scope of works provided with
copyright protection by enumerating works that @mnvention in force at that time did not
refer to separately; on the other hand, it provigestection for the forms of publication of
works having been expressly protected anyway tleaewnade significant in practice by new
progress in technological development, for exanfplemaking public by radic®

V. 2. Impact of the Rome Convention

To state that lectures, preachments and other lspgein general were provided with
copyright protection too represented innovationyanlterms of form. Although Act LIV of
1921 on Copyright did not refer to these works egply in addition to author’s works, it is
indirectly clear from its specific provisions traich oral works are provided with protection
too. The innovation that clearly ensured applicatdd copyright rules to publication by the
radio has greater significant®.

The innovation on personal protection, however, diaistanding significance. Act LIV of
1921 did not expressly contain any provision whethted as a general principle that the
author’'s moral rights are protected. The Act did distinguish the author's economic rights
from his protection enjoyed in other respects, deea was it set out that pecuniary protection
was not a prerequisite for enforcement of protecipplying to the author’s other interests.
By express acknowledgement of the author's mogthtsi in law it was not possible to
maintain the system of regulation of copyright @iémg at that time, which was based on the
exhaustive enumeration of works provided with cagyr protection and of the author’s
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rights to sell them. In Balas’s view, the propestsyn was built on general rules, and the
enumeration of specific works and rights was onlijsa of examples, and the list of the
restrictions of the author could be an exceptioly.dRurthermore, he proposed to dispense
with the division based on the difference of wodkgler copyright protection, to think over
fundamental concepts of copyright and modernisaiteiogy®

V. 3. Elemér Balas P.’s motions for amendment
V. 3. 1. The intellectual property

Balas tried to grasp the core of intellectual propen the basis of the criteria of originality,
on the one hand, and suitability for being maddipubn the other. Originality does not mean
newness only but an individually new character.e§&ing individual character in the
determination of intellectual property makes itactlehowever, that publication of general
laws or facts undoubtedly definite in their simpiicin a new form shall be covered by
copyright protection. Suitability for being madebtic means recognisability by others, the
phase of the act of intellectual creation whenwioek becomes suitable for producing impact
as a work on those to whom it is available. Hessed: it makes no difference how the
intellectual work is recorded just as it makes rftecence what intellectual value and degree
of originality the work has. Determination of thkatacter of intellectual property and the
scope of copyright protection is not an evaluabog a qualifying, logical activity. So, works
of applied art would continue to be protected ietlial products®®

V. 3. 2. The author

Balas expounds that new acts that will be possitdyle should contain the definition of the
term author. The proposed new system would distsmgletween the protection of the
author’s intellectual and pecuniary merits, and Mqurovide the former in general only for
real authors in the sense of creators of intelEdgiooducts, while it would make it possible to
exercise economic rights in business transactionsTthe necessity of definition is supported
also by the fact that even in the case of transfgreconomic rights the author retains
intellectual rights, thereby mere implementing\attifalls out of the scope of the concept of
the author. Furthermore, it is supported by thé tlaat in general it is intellectual activity that
governs and not other, especially business aspetiterwise of whatever great significance
with respect to creation of the wot¥.

He asserts that the significance of the term o&uatihors is especially true regarding motion
picture works, where numerous contributors perfametivity in making the film, which is
regarded as author’s activity, however, the agtioitnone of the contributors stand alone and
cannot be placed in the usual relation of co-opmratf co-authors. It must be admitted that
with respect to the development of a motion pictwigk the most important aspect is the
business interest of the company that wants to thellmotion picture work. In Balas’s
opinion, with respect to the definition of the amttof motion picture works the lawmaker
should adjust to real facts and should state tlitatn@spect to motion picture works produced
within the scope of a business company the pratedtiat the author is entitled to will be
provided for the person whose entrepreneurial igtas created the filrtf>
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Furthermore, full copyright protection shall be go editors of compilations and creators of
the method of putting plays on stage as a wholeyiged that they have created an
intellectual product by their intellectual activituch authors, however, may be provided
with protection that leaves the rights of the autbbthe original work untouched, but their
protection would be independent of whether copyrigiotection lies or not in primary
respects®®

Balas claims that it is necessary to expresslyigeofor the author’s intellectual interests and
their protection. In this respect it should be edfiathat irrespective of the author’'s economic
rights—what is more even in the case of transfgrtiem—the author will retain his right to
establish his claim to the authorship of the wdukithermore he retains his right to object to
any distortion, mutilation of the work or any othlerange of the work that might be injurious
to his honour or reputatiofi’

It shall be left to the author’'s absolute discretib he creates his work and if he makes it
public, furthermore, if he makes his capacity athaupublic. Furthermore, the rule to be
made affects the author’s intellectual interesthjctv sets forth that transferred economic
rights may be transferred to another person onti thie author’s or his inheritor’s consent.
Balas proposes deviation from effective copyrighw lalso to the extent that the author’s
economic rights do not need to be determined exivalys instead, the most important ones
of them should be listed as exampi¥s.

With respect to the author’s economic rights, teespn who has provided help to the author
merely by critical remarks, revisions, correctidrobvious errors or in a similar form shall be
regarded identically as a co-author, provided #maagreement to this effect has been entered
into with the author. This kind of contribution m®ot a creative activity in the strict sense,
however, if the author himself deems so, there asreason for the law to refuse the
contributor to exercise economic rights a co-auth@ntitled to, with respect to the work, on
the grounds of an agreeméfit.

V. 3. 3. Sanctioning of violation of copyright

Balas, with respect to private law consequencesnfsfngement of copyright, would
materially deviate from effective copyright law. @ardingly, it would be also possible to
institute an action merely seeking discontinuancéarring repetition. It would be also a
material innovation that the injured party, instediccompensation for damage or delivery of
enrichment, might at its discretion claim equitaiele, furthermore, that, within compensation
for damage, could claim delivery of net profit eeding it from the infringet*°

Also, he was pointing forward when he proposed thatishable cases of infringement of
copyright should be determined in details. Withpezg to criminal liability of the owner and
the principal, if the offence has been committechlgompany employee or an agent, and the
company’s owner or the principal is responsiblevidful or negligent default in fulfilment of
his supervision or controlling obligation arisingrn his office, the company’s owner or the
principal shall be punished due to his offence. §heat significance of this provision is
obvious specifically in the scope of copyright. Witespect to determination of penalty it
should be necessary to deviate from effective aghydaw to the extent that application of
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punisment of imprisonment should be made possibl¢ghé case when the perpetrator is
habitual**

V. 3. 4. Regulation of new technological achievetaen

He proposes to regulate specific subjects of thmeption of copyright not within the
frameworks of general rules but among miscellangoogisions. Works of photography shall
not be regarded identically as other subjects plydght since the definition of intellectual
product cannot be applied in its full extent to keoof photography because they are not the
results of intellectual activity exclusively for their creation use of machine is indispensable.
So, he intended to restrict protection of photogsa the extent that it should cover solely
products of significance exceeding photos produoethdustrial form, requiring common,
mere technical knowledge. Authors of motion pictwarks shall be regarded in legal terms
identically as photo$™

Furthermore, he proposed separate regulation éptbtection of text images (illustrations),
maps, plastic works, globes that cannot be corsidetorks of the fine arts or applied arts,
geographical, topographical plans, drawings, figuog sketches as well as engineering,
technical or scientific plans, drawings, figuressiketches not showing newness. As their
newness is temporal, not individual since findihg particular solution does not arise from
the peculiarity of a non-recurring individual bigpends on chance in tim¥.

Also, he made a noteworthy proposal on supplemgtilia rules of patent law to the extent
that copyright protection identical with the prdien granted to linguistic works shall be
provided for patent descriptions until a patengranted or, if a patent has not been granted,
for five years from publication of the notification the official journal ordered to serve this
purpose-**

With respect to making public by radio Balas expisirthat making public by radio is
publication irrespective whether the author’'s whds been published already or not, and as
such it belongs to the scope of copyright. Makihg author’'s work public by radio is an
activity in which reproduction, marketing and pahlion are carried out simultaneously.
Regarding the radio section 56 of the copyrightisaignificant to the extent that, compared
to what has been expounded, it is the person whdé&an named as author in the notification
advertising the performance that shall be constemnntil the contrary has been proved—the
author of theatre plays, musical plays and musieatks not published yet but already
performed by radid*®
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V. Our copyright acts

In Hungary, as a result of state law relation,dbeelopment of author’s rights was similar to
the process in Austria. Separate legislations @two states could not prevail until the source
of publisher's and author’'s rights was the rulepswer to grant privileges. The first
regulation of intellectual work was provided by ttoyal decree no. 12157 on 3 November
1793. This decree prohibits unlawful reprints unpl@in of pecuniary fine and compensation
to be given to the author. It extends right of mdéy to the author’s legal successor
(cessionarius) The right is bound to limitation, for which nanteframe different from the
normal was set by the royal decree. It continudsind new publication to “licence of book
censors’(censura) however, it extends it to the author’s or hisaleguccessor’s consent. The
decree does not stipulate any protection for fereigthors. The decree was followed by an
amendment in 1794, which provides mutual and idahtprotection in Austria for prints
published in Hungary and vice versa.

Increasing needs of life and enhancing circulatdnintellectual goods as well as policy
aimed at setting the press free brought along nmtependent development of author’s
rights. The reform movement prevailed sooner in ¢dup than in Austria but lawmaking
results were not introduced. Upon the initiativahed Kisfaludy Society, Bertalan Szemere, in
addition to acting as chairman, created the finshdrian copyright bill. The bill was made
after the 1837 Prussian bill, and was approvedhat 1844 national assembly and was
submitted to the king. The bill referred infringemef author’s rights from the powers of
public administration to the jurisdiction of crinaihcourts. The king threw the bill back by an
evasive warrant for being amended, however, thendment was not made since by then the
court was busy making the draft of a new copyrightent for the eternal provinces of
Austria. '’

The Austrian patent on protection of literary anmtiséc property was promulgated on 19
October 1846, and the king requested the chandellsisue an opinion on application of the
patents in Hungary. Based on the report, the GoverCouncil of Buda was instructed to
redebate the 1844 national assembly bill, payimgnet to the rules of the patent effective in
Austria. The Governor’'s Council forwarded the lifid the Austrian laws received from the
chancellery to the Hungarian Royal Book Reviewingd@ for being commented upon and
making a report. The report was made, and on 371B47 it was submitted to the king, and
based thereon a new government authority drafewefwas made for Hungary, which the
1847 national assembly should have debated, howehier was prevented by political
events-'®

In Hungary until 1849 the 1793 royal decree wafonece, while in Austria the patent of 19
October 1846 was effective until the copyright ac26 December 1895 entered into force.
Although in Hungary Act XVIII of 1848 declared frd@m of the press and released the
printing house from the shackles of old administeategulations, antiAct XXXI of 1848 on
Theatres” abolished censorship of theatres, the regulaifaauthor’s rights was not carried
out. After the fall of the 1848-49 War of Independe, the imperial decree of 29 November
1852 put the imperial patent of 19 October 184§getber with ABGB, into force also in
Hungary as from 1 May 1853. This patent had stayugéfect until 1861, and in Transylvania
up to the time when Act XVI of 1884 was enact&d.

In the course of the overal revision of laws in 1,86t the National Judge’s Conference the
regulation of copyright was also addressed, howeagthere was no constitutional statute in
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force in this field yet and the NJC wanted to refrfaom passing on the Austrian conditions
of law in this respect too, the following theoretistatement was inserted in Section 23 part |
of the Temporary Judicial Rules. By acknowledgihgttintellectual works could constitute
the subject of property, protection of authorshtgy was referred from the scope of
administrative and criminal courts effective uritien to the jurisdiction of civil courts?
Although the legal condition so evolved did nohstate the force of the royal decree of 1793,
it provided ample room for law-substituting judiciaractice as theoretical declaration of
intellectual property. Nevertheless, we can spédrduprogress since from then on licencing
of book printing and reprints by authorities wasloager discussed, and the powers of civil
court now extended not only to the book but tolisdkary, fine arts and musical works and
both their reproduction and public performance.

General legal conditions were basically not charigedct XVI of 1867 on the customs and
commercial union entered into between the countoieshe Hungarian crown and other
provinces either, which mentions in Section 19 g first customs and trade agreement
between Hungary and Austria that owing to mutuatgmtion of writer’'s and artistic property
on the territory of both states an agreement wbeldnade through the two legislations. This
statement was included also in Act XX of 1878 oe ttustoms and commercial union
between the countries of the Hungarian crown amdrést of the provinces belonging to
Austria-Hungary, however, it was implemented omlthe agreement set forth in Act IX of
1887, which was entered into between the two st&teady after putting Act XVI of 1884
into force™!

Further regulations are contained in Section 9 at XXX of 1868 on enacting the
Compromise with Croatia and Slavonia, which rankegislation on writer's and artistic
property under the subjects of joint lawmakingtlsese fields in this respect were not granted
autonomy. A notable fact of lawmaking was set fontiSection 2 of Act XVI of 1867, which
enacted the earlier international agreement entertedby the absolutist government with
France on 11 December 1866, mutually providing aammp right of intellectual and artistic
works, and fairly encouraged further developmenam

Hungarian legislation made the first step in cadifion concerning statutory regulation of
Hungarian publisher’'s and author’s rights by regiaéathe publisher’s transaction in title 8
part 1l of Act XXXVII of 1875. Although this statoty provision regulated only the legal
relations of authors of literary, technical or siitt works and publishers engaging in
reproduction, publication and marketing and sofelythe case of lack of any contract; yet, it
already used the results of legal developmentretthin Europe. New efforts were boosted
especially by the German copyright act of 11 JuB&0%-not only by its stipulations
satisfying both general needs and requirementsiregprudence, but by the fact that it was
edited by clear legal technique and replaced ofdiidtrative interventions by regulation of
court proceeding&?

In 1867 the Kisfaludy Society took the thread dregbpn 1844, and worked out the draft of
the new copyright bill, however, it reached the idiry of Justice only. Yet, after entry into
force of the German statute of 1870, preparatiorthef act was carried out with greater
success in the Society of Hungarian Writers andsisrtwhere especially owing to Gyula
Kovats's efforts the bill was completed in 1874eally. The bill paid special regard to
Hungarian conditions that required independent legigun in several respects, however, the
bill was forced into the background due to the tpm@l conditions of the period and other
tasks to be fulfilled in codification deemed momgportant, such as the Commercial Code of
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1875:%°

In the meantime, the German legislation, now habiegome uniform, continued codification
of copyright. In 1876, the act on copyright of stit works and unlawful imitation of
photographs was made. So, exhaustive sample aoingerequirements of scientific
demands were already available to inland reforraresff it was again the Kisfaludy Society
that now for the third time, this time joining f@x with the Hungarian Academy of Sciences,
continued the work of codification. L&szl6 Arany aeaa single draft of the law on literary,
artistic and photographic copyrights, Tivadar PaMaister of Justice submitted this draft to
the professional conference and, after it had weewrked, to the House of Representatives
on 20 November 1882. The judicial committee of tmse of Representatives submitted its
report to the House of Representatives as earlgnaS February 1883, however, general
debate commenced there on 21 February 1884 onlygn Wpe instruction of the House of
Representatives the judicial committee redraftedtéixt of several sections. The final text of
the bill was attested by the House of Represemsidn 12 March 1884, and the Upper House
approved it without any changes on 28 March. Thesaccompleted was sanctified by the
king on 26 April 1884, and it was promulgated ie thational Statute Book on 4 May and in
the House of Representatives by Act XVI of 1884.

VI. 1. General provisions
VI. 1. 1. Introductory provisions and general rules

The theoretical basis of Act XVI of 1884 was borseav mostly from the German
Urheberrechtof 1870; the old approach to intellectual properghts was eliminated during
the preparatory works, and the ministerial proposahsidered author’'s rights as an
independent and uniform scope of right. The figldstected by the act are as follows:

— writer's works

— musical works

— theatre plays

— all works of the fine arts

— photography and related reproduced representations

- maps

- natural science, geometrical, architectural anértchnical drawings and figuré$®
In covering works of photography with the same @ctibn as writers’ and artistic works it
was a decisive reason that in our country photdgrdpad become a real art, therefore,
effective protection would serve its further deyetent'?® (Branches of industrial right
protection were regulated in separate acts.) Theaaked protection of fine art works that
having lost their original character were usedifmustrial and applied arts purposes among
the above. This act protects the author’s rigttadé regarding intellectual property in the first
place. It pays no special regard to personal rititeésauthor is entitled to. The natural basis of
the author’s right is the artistic form in whichetlauthor hasfixed” it, and the author can
benefit from that by making it public, in other wisr by making it public domain.
Consequently, as much as it is possible in theilation of intellectual goods, the act protects
the author from pecuniary abuses in this procetfure.
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Restrictions of this protection are as follows: twathor is entitled only to the right of
mechanical reproduction, publication and distribatand for a shorter period to the exclusive
right of translation; for theatre plays and musiairks public performance is the author’s
exclusive right. The author will not be entitledpimtection if he presents certain facts only in
his work; these facts may be used by other persmmseven if they constitute the core of the
otherwise protected work; so, the act does nonddhe term of “intellectual monopolyThe
act intends to make it possible for Hungary to emt® regulated copyright circulation with
other nations too on the grounds of this act, drtieesame time establishes unity of law on
the entire territory of the State, to the extert th terminates the rule of the Austrian open
order of 1846 being in force until then in the Tsg@iwvania parts, and extends the scope of the
act to Croatia and Slavonia. Regarding the issuenatfation, the bill considered thirty years’
term of protection from the death of the author enappropriate for the sake of spreading of
intellectual works, however, the House of Represtards approved fifty years’ term of
protection paying regard to creators’ earning ctiowis

Statutory legal consequences of usurpation: finejpensation for damage and confiscation,
which the judge may connect with provisional seizwf the disputed work—the legal
grounds of the penalty is fraud involved in usuigatand recognition of the fact that it is not
possible to protect the author’s lawful interestsey by private law tools. In imposing the
penalty, malice and negligence showing in usurpatan be taken into account; in the
absence thereof penalty does not lie, and compensatconfined to delivery of unlawfully
obtained profit only. It was the author or his llegaccessor injured in his rights who was
entitled to propose penalty; so, it was not possiblimpose the penalty ex officio. The entire
proceedings were remitted to the powers of civilvgge law) courts, and the act granted
discretionary powers, before the general procedaferm already, paying regard to the
judge’s difficulties in proving loss and malice. As’correction” thereof, in Budapest and
Zagreb they ordered to set up permanent law andresxpommittees to address professional
issues. In order to ensure timeframe of translatitve act borrowed the institution of
registration from earlier French and German 1&The act set the limitation of the claim in
three years both with respect to penalty and cosgtem; however, the legal consequence of
confiscation and annihilation did not lapse, andtsmuld be requested even after limitation
of the claim until the usurped work was circulatedit was possible to find the assets that
could be confiscated.

With respect to publisher’s rights, Act LIV of 192&ft the regulations on publisher’s
transactions set forth in title VIl part two of AXXXVIl of 1875 (Commercial Code)
untouched. These rules were applied solely witpaeisto publisher’s transactions between
the author and his publisher but even in this scopg in the event that the contracting
parties did not regulate their legal relations othge or left them unregulated regarding
certain questions. In case of infringement of tlulisher’s right outside the scope of the
publisher’s transactions (usurpation), it was thev/sions set out in section 6 of the act rather
than the provisions on publisher’s transactions Wexe to be applied, even if usurpation was
committed by the author himséff

The lawmaker considered Act LIV of 1921 outdatedits approach since fundamental
changes took place after the Second World War.c&tral changes in cultural life made
adoption of new copyright rules a current issuee Thain objective of Act Il of 1969
formulated that it was to harmonise encouragememdaviduals’ disposition of creation and
protection of authors’ moral and economic righith the requirements of the development
and cultural needs of society. Accordingly, the distinguishes the author’s so-called moral
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rights from economic rights related to use of therkw Respecting inherent, moral rights
means that the author can decide on making the vpoidic and can challenge all
unauthorised changes in or use of the work. Moghlts cannot be sold or purchased, cannot
be transferred and will not lapse.

The act strengthens protection of authors and theiks with respect to economic rights too.
In this respect it is a fundamental thesis that asg of the creation requires the author’s
consent, and it can be carried out against a f&g &urthermore, the act takes society’s
general interests into consideration, especiallywa respects. a) It enables the radio and
television to broadcast programmes on various wairkisout the author’'s consent but with
the name indicated and against a fee, and to dediveh programmes to other radios. Also, it
allows that in case of aids made of any work alyeadhde public, for scientific, general
education or education purposes, excerpts or imtkgrg works of smaller volume could be
used to the extent justified by this purpose. @Bxktludes that authors’ legal successors could
protest without good cause against further usearksvalready made public. In this case the
court may supersede the licence to use against a fe

The act takes into account that owing to the texdinievelopment over the four decades
passed from Act LIV of 1921 new genres have evqhaedl extends copyright protection to
them. So, industrial designer’s activity, i.e., usttial design, increasingly develops as a
peculiar branch of art. The act, paying regardoftinction, peculiarity of the scope of use of
industrial design, sets the frameworks of rightategl to industrial desigrtg® Furthermore,
technological development made it necessary toitegtised determination of copyrights
related to filmmaking, radio and television. The @egulates, in theory, the issue who and to
what extent is entitled to right of use of works deaunder employment relation. In
accordance with the act, right of use of the wdyased on the content of the author’s
obligation in his sphere of work and the employmesiation, belongs to the employer—
within the sphere of activity of the employer origation.

Identically with the present regulation, the adpwudhtes that the term of protection of
copyright covers author’s life and fifty years frahe death of the author.

Development of copyright has raised the questioprofection of performers’ performances.
The act represents progress also in this respedt states that the authorisation of the
performer or, in case of ensembles, of the leaddrsmloists will be required for recording
the performance for the purposes of marketing dipyperformance or for broadcasting the
performance to persons not present, and that tHerpeer will be usually entitled to fee for
such usé® The act also provides for performers’ moral rights

Finally, it should be mentioned that the act discares the concept of Act LIV of 1921: it
puts writers’ works in the focus of regulation anethtes general provisions to them. The act,
avoiding excessive literature-centeredness, stipsiigeneral provisions covering all branches
of art in a separate chapter.

Introductory provisions cover the scope of theaantt contain fundamental rules of exercising
copyright. The provisions encompass the scope jecolierritory of enforcement of statutory
protection, other fundamental statutory provisitmbe applied in the scope of object as well
as determination of the person entitled to exerciggyrights and clarify the content of
copyright.

The act protects results developed in literatucesnge and arts. Specifying these results as
works of creation, on the one hand, highlights fiuet that the result protected by law has
been developed by some kind of activity peculiagrein the scope of intellectual work, and,
on the other hand, refers to the fact that thelrbsis become perceptible in some form. Legal
protection does not distinguish works in terms wéldy: it is social use that provides grounds
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for legal protection. The act refers to the efintienoral and financial support that our state
provides for institutions which further authorseative work.

Beyond the scope of works as set out above, howeleract extends the limits of its
protection to so-called neighbouring rightdlt is in this scope that the act protects artistic
performance of performers who present a considenaéit of author’'s works to society and
products of intellectual work close to creatiomg(fies, technical drawings, maps, visual aids,
etc.). However, for practical reasons, it was nemgsto remove the results of intellectual
works made during any administration activity (xample, rules of law, resolutions, rules of
procedure, announcements, standards, files, sulbmss®tc.) from the scope of protection of
the act.

Social impact of authors’ works is not restrictedthe territory of one country; therefore,
attention had to be paid to international relatitots The scope of the act extends primarily to
works made public on the territory of Hungary; #et deviates from this territorial principle
in the event that a work which is made public fabtoad is the work of a Hungarian citizen
or protection of a foreign author’'s work publishedoioad is provided by international treaty
or reciprocity.

Copyright law must refer back to the force of gaheivil law and labour law rules in each
case when the act does not intend to enforce aggiadpcopyright rule. So, for example, in
specific contracts on use of an author’s work sgqmiotection rules must be enforced; at the
same time the rules on contracts stipulated in igéme the Civil Code, not affected by the
special provisions of copyright law, must be applieo. Furthermore, special regulation is
required for copyrighted use of works created urelaployment relation; if, however, an
author maintaining employment relation, for exampkfuses to make such a work, then
general labour law consequences must be appliaddordance with the rules of the Labour
Code rather than copyright laW’

The act connects author’s rights with the creatvoek of the author who creates the work. If
the work has been made as a result of creative,woekauthor will be entitled to copyright
protection even if he has possibly used anothenaaist work for his work. Accordingly,
copyright protection will be provided for adaptatior translation of other persons’ works if
thereby the author creates a work that carriesssifrcreative work. Also, on the grounds of
the above, copyright protection cannot be provided,example, for rough translation of
texts.

It often occurs that a work presents to us the lresuseveral authors’ creative work;
regarding these cases the act gives guidance ortdhexercise copyright. A uniform whole
developed by joint work in which co-authors’ workogts are not and cannot be separated
can be joint work of several authors. In this casea matter of fact, co-authors can dispose
over the work only jointly and not independently edch other; they can challenge only
violation of copyright independentfy® Also, the case arises when there are several sutfio

a work but the parts of the work created by spedcifithors can be separated, without injury
to the work. Exercise of copyrights must be prodider such co-authors independently of
each othet*® Collected works is again a different case. Fomgda, publication of selected
short stories to present 2@entury short stories is collected works, wherec#iz short
stories are works independent of each other, y@t tome to constitute a single work as a
result of editing, selecting and arranging. Sdsijustified that the act should provide the
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editor with copyright for the entire body of suabllected works, while it should not restrict
independent copyright of the authors of specificksd®’

Sometimes, the author of the work does not intenddicate his name or uses another name.
Also for these cases the act must determine trepavho is entitled to exercise copyrigfit.
For lack of knowledge of the identity of the authitris can be the person who has made the
work public for the first time. The act regulatég ttase of unknown authors paying regard to
the new provisions of the Berne Convention revised967 in Stockholm. This provision
makes it possible for authors’ interest represemabrganisations to provide copyright
protection for folk art works from unknown authois, line with the author’'s probable
citizenship. Section 7 gives a concise definitidncopyrights, specifying two branches of
author’s rights: the author’'s moral rights and als¢hor’s economic rights.

Act LXXVI of 1999 determines intellectual perfornwes both positively and negativeljhe
main objective of the act is to protect literargiestific and artistic works; furthermore, the
act extends to protection of performances of peréws, producers of phonograms, radio and
television organisations and filmmakers. Thesequardnces are related to use of author’s
works; therefore, the term of neighbouring rightddted rights) was introduced as the name
of rights arising from their protection. Howevengtact—contrary to our formerly effective
law—would not provide protection belonging to a @@pe category (so-called neighbouring
rights protection) for results of other activitiedated to author’s creative work. If they meet
the requirement of originality, as a matter of faebrks deserving copyright protection can be
created (and are created) in these forms of expresso°

The act sustains the basic principles of the folyreffective law'*° The act—similarly to our
formerly effective law—uses the phrases ‘creatiammd ‘work’ as synonyms; both denote the
object of copyright protection. Copyright classifiion is independent of classification of
intellectual performances according to other brasabf law, and does not affect enforcement
of other rules of law regarding use of the work.affhs why, for example, tax law
classification can be separated from the copyraigussification of the work, and it follows
form this that provision of some architectural wevikh copyright protection does not affect
applicability of rules regarding construction adisiration**

The act enumerates works to be covered by proteatiain types of works only as examples,
mainly the genres that can be considered traditioased on our formerly effective law, and
those regulated by peculiar rules of a speciall leyghe act. Basically, these types of works
are mentioned in international treaties and fordggaslations in the lists given as examples
on objects of protection. During preparation of kile several lawmakers urged that the lists
of types of work given as examples should be suppiged; these initiatives, however,
seemed less well-founded because the enumeratitwe iact is not exhaustive; in accordance
with the general rule these intellectual perfornresncan be provided with copyright
protection too if they are of an individual, origlrcharacter. On the other hand, the act does
not set special rules with respect to these typasooks anyway, and some of them can be
ranked among one of the categories set out inah@’awith regard to software, general rules
applicable also to literary works govern, togetivéh special rules set forth in chapter VI of
the act to protect software. So, the act meetsiragents of both international and Union
legal harmonisation by not making protection subjeaneeting any other conditions beyond
having an individual, original character with regjaio software either. With respect to
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computer programs, there is only one criterion rginality: whether it is the author’'s own
intellectual product.

Due to termination of neighbouring rights protentiib is necessary to make it clear that
photographic works and map works and other carpigcaworks are also covered by
copyright protectiort®?

It follows form the general principle of the persilslity of the so-called parallel protection
that an author’'s work can be simultaneously rard@dng some industrial right protection
category.

The provisions of the act circumscribe the objdctapyright protection from the negative
side: with interpreting character they declare tteatain intellectual performances cannot be
ranked among author’s works, and they excludeledtlal products, which could otherwise
meet the criteria of copyright protection, from f@ation.

The new regulation expresses that the objects plroght protection cannot be ideas,
principles, concepts, procedures, operation methodsathematical operations.

The act discontinues the approach that in a rathertive way attempted to cover works of
folk art and folklore with copyright protection asonymous works. The standard text makes
it clear that expressions of folklore are not pded with copyright protection, among others
due to unidentifiability of the subject of copyrigfThis, as a matter of fact, does not imply
that the act would exclude protection of folk amspired works with individual, original
character; authors of such works continue to bil@shto copyright protection.

Today, use of author’s works is not limited to tleeritory of a single country. Works of
literature, art and science usually cross borddrscauntries; copyright legal relations
traditionally involve foreign elements, whose wajgkignificance increasingly grow as
international relations widen and deepé&h.

Copyright is characterised by territoriality, inhet words, its scope is restricted to the
territory of the state that provides protection.eTauthor does not, cannot have uniform
copyrights extending to the entire world, proteatad his work is the sum total of the rights
provided by specific national laws, and these gghmight differ from country to country.
These rights are merely supplemented by the minimghts provided through the unified
substantive law rules of in international treatiaed they are restricted—with exceptional
character—by the rules of comparing the terms ofgamtion**®> On applicability of rules of
specific national legal systems to foreigners, mpaales can be found practically in each
legal system, they are the so-called alien rigintsipions(Fremdenrecht) Section 2 of the
act sets forth these rules with regard to copyngbtection. The personal and territorial scope
of the act is adjusted to formerly effective regola.

To the question which national law governs the gutibn that a foreign author or other
foreign copyright owner is entitled to, the answgeras a state of facts containing a foreign
element is concerned—in accordance with Law Dedtee 13 of 1979 on international
private law—it is the international private law thfe country in which protection is applied
for, i.e., on the territory of which the existengaptection and enforceability of copyright
becomes questionable that will govern. However,treoy to the collision norm ordering
application oflex loci protectionis priority is given (paying regard also to the psians set
out in Section 2 of the Law Decree) to the rulesirgérnational agreements that cover
judgement of copyright relations containing foreejements.

The most important of them is Article 5 of the Ber@onvention, whose paragraphs (1) and
(2) demands countries of the Union to provide matidreatment to each other’s citizens, i.e.,
to treat them as nationals. With respect to wonkgeated by the Convention authors will
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enjoy the rights in each country of the Union—exdep the country of origin of the work—
that relevant statutes provide for nationals as@néand in the future as well as the rights that
the Convention separately provides (so-called mimmrights). Enjoyment and exercise of
such rights cannot be made subject to any reqfimadalities and is independent of whether
the work is covered by protection in its country ofigin. This international treaty
requirement of national treatment fills both SegtibAct Il of 1969 and the provision with
identical numbering of the act with content.

In addition to the Berne Convention, the requiremeinational treatment is contained,
among others, in the Universal Copyright Conveniioi€C) and the American-Hungarian
bilateral agreement on protection of intellectuadducts. WIPO’s Copyright Treaty refers to
the provisions on national treatment of the Berpnav@ntion: in accordance with its Article 3,
the provisions set forth in Articles 2-6 of the BerConvention—consequently applying to
national treatment too—must be applmdtatis mutandigo the protection provided by the
Treaty*®. Article 3 of the TRIPS Agreement also demandsonat treatment provided that
the Berne Convention or the Rome Convention do¢slimv any exception or reservation.
Article 4 of the TRIPS Agreement demands, in addito national treatment, provision of the
most-favoured-nation treatment in the field of lietetual property.

Copyright belongs to the scope of private law, lumgarian Civil Code (Ptk.) is the mother
legislation of copyright law and both Act Il of &9 and the act create a general regulation
background for it.

However, contrary to formerly effective regulatigdhg act dispenses with reference to the
Labour Code. The reason for that is double: flegipur law regulation can have significance
almost exclusively for works created in employmssiaition or other similar legal relation
(so, in the application of Section 30 of the awt)pther words, the Labour Code is far from
maintaining a relation with copyright act as theiCCode does; secondly, as a consequence
of Section 30 paragraph (7) of the act, with respgecworks created under employment
relation or other similar legal relation not onlyetLabour Code but other statutes, which
regulate types of legal relations concerned, can alpart.

The act does not change the basic principle treabtiginal copyright owner can be only the
natural person (author) who creates the work. Alsas a rule preserved from formerly
effective law that adaptation, translation of aeothAuthor's work will be also covered by
copyright protection if it has an individual, omgil character. Protection provided for such
works, however, cannot and must not involve violatf the rights the author of the original
work is entitled to.

The act—paying regard to problems, interpretatidficdlties in legal practice—corrects
regulation concerning original works of joint autsloip; it differentiates joint works in terms
of whether their parts can be used independent#pability of parts is a prerequisite for
usability; therefore, the act does not specificakfer to this criterion. Connected works
concern connection of independent parts usuallprigghg to various types of works, for
example, prose and musical parts, by mutual resoluésulting in a new quality. Such works
can be various: first, they can be produced byngetin already existing work in a new work
created by joint decision; secondly, they can loelpced by creating parts of the work jointly,
paying regard to each other. For this latter grivwypould be inequitable if the author could
connect his own part from the already successiat j@ork without his co-author’s consent
with another author’'s work’

Recent waves of technical development has made mmaztgpyright law codification in
several countries introduce the category of callecjointly created work and and regulate it
at variance from the general. This kind of workclsgaracterised by the fact that authors
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cooperate in creating the work, whose contributiare united in the so produced uniform
work that it is not possible to determine rights spfecific authors separately. It is also
characteristic of these works that their creatisnnitiated and controlled by an external
person or organisation. For such works it is jiesdifthat the copyright owner should be the
organisation or person that has initiated and otlett creation of the work and after that
made the completed work public in his/its own narffkis could be attained by the law
classifying the said person or organisation thginal subject of copyrights from the first, but
it seems to be more appropriate that copyright lshdewvolve on the strength of the law, and
should belong to the person or organisation in tipress the legal successor of the autfibr.
Also, in its text the act confirms the currentlyepailing approach—paying regard to
Directive 9/96/EC on the legal protection of datdsm—that protection can be given to
compilations as collected works whose parts arecaeered by copyright protection and are
not considered works either. On the other handhakes it clear that copyright protection is
conditional upon the content of the data store dpamdividually, originally selected or
arranged, edited; in other words, selection andngement of the elements of the data store
should be the result of intellectual creative wd@knilarly, it is reasonable to confirm in rule
of law that copyright protection applying to datarss as collected works does not extend to
the data, information that constitute their content

The act does not change the provisions of the fdyna$fective law that in connection with
works made public without any name or under adopiatie copyrights will be exercised
untillt‘ge author reveals his identity by the persdm made the work public for the first
time.

During preparation of the bill, a part of our thetical jurists and several of interest protection
organisations of authors supported the monist qundee., the approach that interprets
copyright as an inseparable unit of moral and esovaaights. On the other hand, several
copyright experts and numerous interest proteati@anisations of users and neighbouring
rights holders seemed to be the adherent of thdéistlwgproach, urging introduction of
alienability of author’'s economic rights. The nesgulation reflects the compromise that has
developed as a result of these disputes; it seeins indispensable to review it.

The act—by drafting Section 9 paragraph (1)—maketear that the author is entitled to the
sum total of various rights inseparable from eattteoin relation to the work. Following the
structure of the formerly effective act and intdiorally accepted division it ranks these
rights into two groups: it distinguishes betweenrah@nd economic rights, the author is
entitled to thesum total of these rights in accordance with the Hais means that the new
regulation no longer considers copyright a unifarght that would appear as a combination
of moral and economic partial rights inseparabtenfreach other from the first. The act sets
out from the same general rule that moral rightsno& be alienated, this rule ([Section 9
paragraph (3)], however, is now not more than staguprohibition serving the author’s
interest protection claims. This rule prohibits sthing that would be otherwise possible both
in concept and practice. So, the act does not preghat moral rights and economic rights
the author is entitled to are necessarily inseparibm each other and that for this reason
transferability of the latter is excluded from tiirst. This is proved absolutely convincingly
by the fact that the act allows several exceptionte general prohibitive rule, important in
practical aspects.

It should be noted that in accordance with Sec&bnof the act provisions regarding use
contracts must be applied properly to contractdransfer of author’s economic rights, and
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that within the scope of neighbouring rights pratee—in the absence of statutory
prohibition—economic rights can be transfertgd.

VI. 1. 2. Regulation of moral rights

The object of transfer can be only economic rigbtsell, use the work. On the other hand,
even in the case of unlimited transfer of copyrighe rights that are inseparably related to the
author’s person will stay with the author; speaifig the right of the author that only he can
make any changes in his work (including the tifi¢he work) and that changes can be carried
out by other persons only with the author’'s perg.the author’s important inherent rights
are meant to protect his moral interests regarthegwork, internationally such rights of the
author are known adroit moral The author's moral rights cannot be asserted #iteterm

of protection has passed, that is, over fifty ydays the death of the author; after that works
of lasting value are sufficiently protected by fh#blic against changes injuring the memory
of the author.

Section 3 of Act XVI of 1884 prohibits that in casktransfer of copyright the author should
make any changes in his work that infringes thefubwmterest of the person to whom he
transfers his copyright. However, the act doescootain any provisions that the person who
has obtained copyright shall not carry out any geannfringing the author’'s lawful interest
without the author’s consent that do not fall witkine term of adaptation, reworking, etc. The
Royal Curia considered it permissible to make clkangven in the absence of the author’s
consent of which it could be presumed that the@utrould not refuse to give his consent to.
Under such restrictions, proper sale of copyridgitusd be made possible for the person who
has obtained copyright; especially for plays itiddde considered permissible for the person
who has obtained the right of performance to cautychanges in the play even without the
author’s consent in order to make it successfuicviobviously does not injure the author.
Although moral rights do not constitute the objettransfer, the author is not barred from
making agreements stating that he authorises theompeo whom he has transferred his
copyright to act against anybody who makes unaisiedrchanges in the wotk

It might occur that the person indicated on thelwisrnot the author of the work. In this
respect the decision of the Royal Curia goverfis.

In accordance with the act, in the absence of tearetween living persons, after the death
of the author copyright will belong primarily todlperson to whom the author has transferred
it by measures in case of his death; in the absehsech measures, copyright will devolve to
his lawful inheritors. If copyright so devolvesdeveral persons, then in accordance with the
nature of the matter the rules on co-authors wipasts are inseparable will be applied to
them?°3 If the author dies without any inheritors, thetStdoes not have right of inheritance
according to the law; by termination of the copkitighe work becomes free. It is obvious,
however, that the rights belonging to the authat tie has transferred to other persons will
continue to hold during the term of protection ewdter his death. If one of the co-authors
dies without any inheritor, then his part will nbécome free; instead, his copyright will
devolve to the rest of co-authors or their legacsssors>*

Section 11 stipulates how long protection is erguagainst infringement of copyright,
according to the main rule. The aim of protectisrihat the author and his legal successors
(inheritors, the inheritors of his assignment) dtdanjoy the fruits of the work accomplished
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by him because during this term of protection capyr holds on specific works;
consequently, they are protected against repramhuctihe general term of protection
determined in this section extends to as yet unghuad works, to lectures, recitations and
readings held for the purposes of education aner@amment as well as to all works already
made public if they have been published under ttileca’s real nameé>°

The author's name should be indicated on the pilge or in the dedication but maximum
after the preface. It is very important becaugbefname is indicated on any other part of the
work, then the term of protection will be set acting to the rule on works published without
the author’'s name; so, it will be shorter. If a @ published in several volumes and the first
volume is published without the author's name, tties edition will be covered by the term
of protection applying to works published withohetauthor's name even if the next volume
is published with the author's narté.

If a work is published in several editions, thenteaf protection might change depending on
whether any changes have been made in the worlebatthe editions. Unchanged editions
in general and editions published with changelsaf/tare published during the author’s life
will not influence the term of protection, the geadegule will remain in force; and it makes no
difference when the new edition is published beeaa#ch edition is covered by protection of
the same content. If, however, the changed edsipublished after the author’s death, this
will establish a new term of protection, which dege on whether the change, adaptation,
enlargement has been made by the author or agaitg, and whether the new edition—in
case it was issued by the author—has been publimeng the term of protection passing for
the benefit of inheritors or after its terminatidinthe changes have been carried out by the
author, and the changed work was published afeeatithor's death during the term of
protection passing for the benefit of inheritohgrt the term of protection will be fifty years
from the death of the author. If, alternativelye thanges have been made by a third party,
new copyright will arise on these changes, whidvwdwer, applies to the changes only and
not to other content of the work, so they will lmered by the formerly established shorter
term of protection. This is important because thgiiecan be reproduced by anybody once
the term of protection on the original contentha# tvork has expired.

Section 12 of Act XVI of 1884 discussed in the abgaragraphs regulates term of protection
of works made by several authors and divides th@mthree groups. In this case co-authors
should be considered a single person with regatdetavork, who will be considered a living
person until at least one of the authors is alikiaf is, the term of protection of the work
commences from the date it is created and will fastfifty years after the death of the
surviving author:>’

Collected works also belongs here, and again cadldssified into three groups. The first
group is made up by collected works where speatithors’ contributions are organically
interrelated, constituting an integral whole. Regag this integral whole the editor will be
covered by protection identical with the protectimmovided for the author, so the term of
protection will cover the lifetime of the editor canvill extend to fifty years after his death.
The same rule applies to collected works not phbbtisyet and collected works edited from
documents and contributions not covered by theeptimn of law™>® Again this rule should
be applied to the collection of telegrams and repaollected for being published in
newspapers or published in duplicated form becadsgting them in another work without
authorisation is considered infringement of copyrigy the law; subsequently, it provides
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such collector with protection identical with theofection provided for the author, that is, the
general rules govern with regard to him {60.

The second group contains collected works thatrexge up of several authors’ contributions
separated from each other, covering separate $sbjghich are bound together externally
and compiled by an editor without making any cotioacbetween them. Such compilations
as an integral whole are not provided with protatgtionly each contribution independently.
In calculation of the term of protection, in bothses attention should be paid to whether the
names of the authors of contributions have beercated. If they have, general rules will
govern; if they have not, there are again two opioif the author's name is included
subsequently, the general rule will govern, isiniot, then the work will be protected for fifty
years from the first edition onfy°

Finally, a separate group is constituted by asicleewsitems published in newspapers,
periodicals that cannot be considered literary oiergific papers, and larger articles,
newsitems at the beginning of which prohibition reprint has been expressed, because
regarding them Section 9 of the act states that #ne not covered by protection, that is,
determination of term of protection is out of quast The law protects such collected works
for fifty years from the death of the orator, and,orators are regarded identically as authors,
it is clear that their work will be protected agsinnfringement of copyright during their
lifetime too."**

Section 13 expounds exactly how long the term otgmtion will be depending on whether
the name of the author or authors is indicatechenatork or not. Again, three options can be
specified. The act binds the longest term of ptaiacto meeting the condition that the
author’s real—or acknowledged literary name—shdaddndicated on a defined part of the
work. The act does not give an exact definitioritgiary name but it can be deduced that
names whose bearer is generally known can be aesid acknowledged. Such
acknowledgement is, however, relative, and we caspeak about it in case of an author of a
“first work”. For such works the act accepts th&son that the authors’ names are indicated
at the end of contributions. A work is publishedlenpseudonym when the work is published
not under the author’s real name but some otheenam

The first edition, publication, marketing of the kkas considered first publication. No matter
what name is indicated on the work, the term ofgmtoon must be calculated from that date.
The act does not stipulate what happens if the vdods not contain the date of the first
publication, however, this becomes clear from thgective of the regulation since the
lawmaker’s intention was—by demanding indicationtieé date of publication for works
written under pseudonym or without any name—thatatithor should have right of action in
case of infringement of copyright without the ndeddisclose his name. If the author has
satisfied this condition (has indicated the dategn expiry of the term of protection should be
proved by the person who claims such expiry. If #a¢hor has not indicated the date of
publication, then it is he who has to prove that tdrm of protection set forth in law has not
expired yet. The third case is when the author satsndicate the date of publication, but
notifies his real name for being registered, beedhen expiry of term of protection must be
proved again by the person who claimit.

It is by all means true that the date of the fmgblication of the work is the real date when the
work is actually published since it is usual tonpthe number of the next year on books that
come out in the last month of the year. As a mattdact, here again the fact that the book

159 Knorr 1890. 68. f.
160 Knorr 1890. 68; Kenedi 1908. 112.sk.
161 Kenedi 1908. 112.
162 Knorr 1890. 71. f.



was published in the previous year must be prowethé person who claims it because until
it is proved, presumption will be bound to the pthdate®?

The term of protection of works so published withan the longest duration (set according to
the general rule) only in the event that the authatifies his name for being registered.
Registration will not be substituted by making thehor's name public in any other form, not
even by the fact that later the author publishesshime book under his own name because
this new edition can enjoy the longer term of pcote but the term of protection of the
earlier edition without any name will continue te shorter.

Section 14 regulates term of protection of workblighed after the death of the author. A
work published after the death of the author isoakwecompleted during the author’s life but
published only after his death. A work made joirilyseveral authors one of whom was still
alive when the work was published cannot be consttla work published after the death of
the author. Term of protection of works publishé&eradeath of the author can be determined
in two forms. The general case is that term ofguidn lasts for fifty years from death of the
author. If, for example, a work is published thiyigars after the death of the author, the term
of protection regarding him will last for anoth&renty years. Term of protection will extend
only in the event that the work is published aftety-five years but within fifty years from
the death of the author, because in this casellito@iprovided with five years’ protection.
Consequently, when the work is published in thé/fainth year from the death of the author,
then the five years will be calculated from thatdi The aim of this rule is to enable the legal
successors of the author to remedy their defaghtrieng publication but they should not be
given any larger, longer allowance. However, a wawbklished after the death of the author
will be covered by protection only in the eventtthidas actually published during fifty years
from death of the author.

Section 15 determines term of protection of speaorks published by the legal persons
defined in them. In Section 10 it has been alresatyout that although only a natural person
can be the author of a writer's work, certain legalrsons can nevertheless also have
derivative copyright and therefore legal protecti@garding writer's works published by
them. Legal persons defined in this section willppevided with legal protection if they can
be considered equal to the author. Section 2 stipsiiwhen they can be considered equal: a
work consisting of the literary contributions ofveeal persons shall be considered an integral
work; therefore, the editor will be judged identigas the author, i.e., will be provided with
legal protection. Consequently, the act proted@allpersons and public institutions as editors.
It follows form this that only collected works thedn be considered an integral whole may be
covered by protectiott*

As a matter of fact, legal persons can publishrdtirels of works too, but this provision does
not apply to their term of protection. On the orendh they are writer's works where
contributions are not connected with each otherantent and do not constitute an integral
whole. Regarding these works specific contributiares protected depending on whether the
names of their authors have been indicated oramothe other hand, legal persons can publish
writer's works created by a single author and cimgpan integral subject®®

Section 16 sets the term of protection of workslighbd in several volumes or parts, paying
regard to the case when specific editions are aadewith each other in content. This
provision sets a rule only on works published unasudonym or without a name, or works
published by academies, universities, bodies, otbgal persons and public institutions
because only for these works is it necessary toutak term of protection from the first
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publication. Regarding other works it is not fundantal when the first volume was published
or how much time has passed between publicatidneofolumes®®

So, in accordance with this section, term of priocdecof works published in several volumes
or parts will commence from the first publicatioheach volume or part. This implements the
basic principle that each volume and each part ineistonsidered a separate writer’'s work;
therefore, term of protection must be determinedtiem separately. For works published in
several volumes or parts which are connected watth ether, protection commences from
publication of the last volume or part. It is alvgahe quality, content of the writer’'s work that
determines when various volumes, parts are contheath each other. It does not influence
determination of this connection whether the sdwaimes or parts are published under one
title or several titles. The act ensures that émmtof protection of works so published should
not be too long, pursuant to this rule; for thiasen, it additionally stipulates that whenever a
period longer than three years passes betweencptibh of specific volumes or parts, then
both those published earlier and those coming fert taree years will be considered separate
works.

Section 17 determines the period of prohibitiortrahslation. The act stipulates protection of
a short period for these translations becausetgtxiatellectual interest would be impaired if
publication of a work in Hungarian or its adaptatio Hungarian adjusted to the needs and
conditions of the Hungarian public depended onahtnor’'s consent due to a long term of
protection. To ensure that these translations shibelcovered by five years’ protection, as a
matter of fact, requires satisfaction of the candg referred to above: publication of the
translation should commence within one year andilshbe completed within three years
from publication of the original work; for theatptays this should be completed within six
months; and in both cases commencement and complefi the translation should be
notified for being registered. For translationschearolume, part of the original work is
considered an independent work, and five yearsteptmn will commence from the first
publication of each volume or part of the authatisanslation®’

Finally, Section 18 formulates the rule of calcuigtterm of protection. Except for theatre
plays, any other case will be governed by this nfl¢he act drafted for expediena®ften
there might be doubts as to exactly on what dater& or translation was published or what
day the author died; for this reason, the year imclv the event took place should not be
included in the duration of the term of protectidhis rule cannot be applied to plays because
concerning them only six months from publicatioa available for completion of translation;
S0, in this case it is the day of publication tbatnts. Civil law gives guidance on calculating
the commencement and termination of term of pratectAccordingly, when the deadline is
determined in years, as it is done in Section i8n tthe year of commencement is the year
that follows the year of publication of the worktoanslation or the author’s death. The final
date of translation of plays falls on the day af #ixth month which is numerically equal to
the day of publication of the original work. If ghday is missing from the sixth month, then
the final date will fall on the last day of the tixmonth*®®

In cases when it depends on the copyright ownetsrchined act bound to time whether term
of protection commences indeed, i.e., his legahtia established by his own act, it will be
the copyright owner’s burden to prove that the tefnprotection still lasts. The burden of
proof will turn round in case of the general terin pootection; so, it will not bind the
copyright owner, because in this case the deadlitestart from the death of the author, or,
the surviving author, in case of several authonsl, this fact must be proved by the person
who claims it. If he can prove it, or if death ifa&t of public knowledge, then again it will be
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the copyright owner’s burden to prove that theyfifears have not passed yet. If the author’'s
death is uncertain, the author’s death must begardy the person who wants to assert rights
from this fact. So, if somebody wants to duplicateork, he will be obliged to prove that the
author has been dead for more than fifty yearthdfauthor's death cannot be evidenced by
public deed, then it must be proved by court amddéite of death must be determined on the
grounds of testimonies. If the author has disamzbdhen the day determined by court during
the presumption of death proceedings must be ceresidhe day of death with respect to the
duration of term of protection. In doing so the tomust take three rules into account. If
eighty years have passed from birth of the disajgoleauthor and his place of residence has
been unknown for ten years, then it is the dayofailhg it, or, without paying regard to his
date of birth, if the author’s place of residenes been unknown for thirty years already, then
it is the day following it, finally, if the authdras suffered serious injury in war or has been
otherwise shipwrecked or has been in mortal dantdpen it is the day following mortal
danger that will be considered the day of deathhefdisappeared author. Presumption of
death, however, does not exclude demonstratioheofact that the disappeared author died
earlier or later than that day or that he is sfilre 1*°

Act LIV of 1921 stipulates the general rule thag¢ fbrotection that the act provides for the
author will cover the author’s entire lifetime afiftly years from his death’® The author can
expect to receive higher valuable consideratiomfpublishers, if the publisher is entitled to
the right of exclusive publication for a longer dtion even after the death of the author,
which, of course, will terminate upon expiry of teem of protection. This term of protection
will extend to all author’s rights regarding worksder protection, including the right of
making public by radio. Photographic works are exioms to fifty years’ term of protection;
furthermore, motion picture works that are photpbia works assembled without any
grouping in terms of their content will be regardddntically as the aboVé! In this case
term of protection is regulated by Section 75 &f élet’% Act LIV of 1921 does not contain a
separate term of protection with respect to righranslation; so, the duration of the term of
translation will be governed also by these provisig®

With regard to term of protection of works made dorauthors jointly the act applies the
former regulation. Protection of fifty years aftbe death of the author will be provided for
collection of speeches only in the event that is\wablished in the author’s lifetime or the
latest ten years after his death. If the colleaddion of the speeches was not published
max{mum ten years after the death of the oratan ttheir collected edition will become
free:

A work can be published with the author’s real naoreler pseudonym or without indicating
his name (anonymouslyj> An author’s well-known writer’s or artist name, which at least
professional circles know which author uses therill, e regarded as the real naitfe
According to the ruling of the Royal Curia, it ibpibited to use a name as pseudonym that is
identical with the name of a living person or whese of the pseudonym allows to draw the
erroneous conclusion in certain circles of the mubitat the work comes from an author
whose name is identical with the pseudonym. Accgydo the above-mentioned ruling of the
Royal Curia, it is forbidden to use a name idemtigdh the name of any dead author as
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pseudonym if use of such name is suitable forragihhe belief in the public that the author of
the work is the writer known under such name. Hliswed to use the name of a dead writer
as pseudonym who has been obviously forgotten éyptiblic, and the name of a long time
dead and currently well-known writer can be usegsesudonym if such use of name is not
suitable for misleading the public. Works publishedier pseudonym or without indicating
the author's name will be protected for fifty ye&@m the first publicatiort’’

The author will always have the right to have hakyublished subsequently with his real or
well-known name indicated on it, thereby he attaimst protection should extend to fifty
years from his death; furthermore, he can achibiegoal by notifying his name within fifty
years from the first publication to the Patents I€éar being registeredf.

Academies, universities, educational institutionsdies and other legal persons will be
considered the author of a work if no individuathear is named on the work published in an
edition under their nam&. The regulation here is again identical with thies of Act XVI of
1884.

In accordance with Section 16 of the act for wopkblished in several volumes or parts
duration of the term of protection must be caladatrom the first publication of each volume
or part if the date of publication governs in terofigletermining the term of protection. This
will be the case when the work was published umeudonym or without indicating the
author’'s name on the work and when the work wadighdd by an academy, university or
other legal person without naming any individuathaw. Contrary to works published under
the author’'s name or his well-known writer’s (ajtisame, the term of protection will always
commence from the death of the author, even ifwtheks have been published in iteffiS.
Term of protection will be calculated from publicet of each volume or part when the
volumes or parts do not discuss the same closedrialaand they are maximum loosely
connected with each other. If, on the contrary,uble@mes or parts discuss the same material
connected with each other, then the term of prmtechust be calculated from publication of
the last volume or part, unless more then ten ybakse passed between publication of
specific volumes or parts-

When making Act Il of 1969 the lawmaker paid reb&o the fact that the copyright act of
1921 had been criticised because it did not diatsigbetween moral rights and economic
rights. Judicial practice has developed the ruég dven in case of transfer of copyright the
author will continue to have the right to claim lautship and to protest against any changes in
his work injurious to him. By then jurisprudencedhaarified that relations connected with
intellectual works are fundamentally not relatiamler property law. This view is reflected
in the legislative practice of countries at the djmwhich almost without exception
emphatically provides protection for moral rightgparated from economic rights, both
during the lifetime and after the death of the auth

Among moral rights the first and perhaps the magtificant issue is to decide if the author
considers his work suitable, ready for being useddziety, and if in view of that he consents
to making his work public. In this rule social, apgation of the will of creative man is
manifested, and this rule is only strengthenedhleyprovision that before making it public, it
is forbidden to inform the public on any materiaintent of the work either without the
author’s consent?
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The next right within moral rights is the authoright to indicate a name and its reversed
form the right to omit name (anonymity). Accordipgthe author can publish his work
without indicating any name or under pseudonym ewerybody will be obliged to respect
this decision. The right to name demands indicatiotmhe author’'s name not only on the work
itself but on each and every occasion when his iefiresented, quoted, described. In this
case the designation of the name is adjusted téothe of presentation, description, use (for
example, in the programme in concerts, on the [dlayb theatre performances, in the
programme in radio broadcasts, etc.) The rightnoingmity has a peculiar case: exclusion of
indication of name in connection with works prodidiaa employment relation, which is
discussed in details by Section 14. The authogktrio name includes the claim that he can
demand that his such right should not be doubtedrypody. As a matter of fact, only the
real author of the work will be entitled to thigli.

Protection of the work against changes, distortisrsolved in various legal systems basically
in a similar way but fairly diversely in terms aggulation. One of the solutions intends to
bind any changes in the author's work to the atghpermit, the other solution prohibits
merely changes expressly injurious to the authbe dct sets out from the consideration that
any unauthorised use of and changes in the waK itelates the author’s moral rights. The
act determines the cases of lawful uses and chamagesconsiders any and all uses and
changes outside this scope unlawftil.

Several copyright acts define the right of withdahvihe core of which is that the author can
for good cause (changing his artistic approach,ifyind his earlier views, etc.) withdraw his
permit already given to making the work public,can prohibit the otherwise lawful further
use of his work. This right quite properly expresteat the relation between the author and
his work will not break off by making the work pitht®* However, to avoid that this right
could not be exercised abusively, the act requiras only existence of good cause but
stipulates that the author should compensate fprdamage arising until the date of making
the statement® In case of disputes, the decision of the courtegas both with respect to
good cause and claim for compensation binding ttbaoa, which is suitable for taking
mutual interests into accoulff This right cannot be applied to works produced in
employment relation, however, here again the authibhave the right, arising from his right
to name, to demand omission of his name from a workonger acknowledged as his won.
Owing to the nature of the thing, it is the autiubio is entitled to exercise moral rights during
his lifetime; however, they will be worthy of proten after the death of the author too.
Lawmakers of various countries usually recognideat it was society’s responsibility to
esnure this protection based on the underlyingrétmal postulate of appreciation of creative
work and preservation of social, cultural treasu@erying through this principle in practice
shows differences in several respects. Certainl lsgatems entrust exclusively social
organisations to fulfil this social responsibilitythers allow to a lower or higher extent the
author’s descendants to have a say. The act, yipgiout that moral rights are inalienable
and unlimited in time, chooses the following sadati during the term of protection of
economic rights these rights should be exercisedhoge who have obtained also the
economic entitlements of the author’s rights bytuérof right of inheritance, and after that
interest representation organisations can takerat¢ti protect the rights most important for
society™®’ In the event that the author has entrusted améted person or organisation to
care for his scientific or artistic estate, themimiy the fifty years’ term of protection it will be
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the person or organisation so entrusted and nointtexitors who can take action to protect
the rights.

Act LXXVI of 1999 regulates moral rights by buildjron the formerly effective Act Ill of
1969 and introducing new elements. The act doesundamentally change the nature of the
author’'s moral rights: the author’'s work gives rtsepersonal civic rights, which create a
legal relation with absolute structure and negatwatent. Personal rights as set out in the
Civil Code must be respected by everybody, theyeastected by law. Regarding the author’s
moral rights, this protection is added up by thecs rules of the copyright act and the
general rules of the Civil Code; nevertheless, tiegal rights that the author is entitled to
concerning the intellectual property must be déferated from the personal rights that
anybody is entitled to without any intellectual peoty. The provisions regarding the author’s
moral rights set out in the copyright act do notlede and do not affect application of the
general rules on personal rights set out in thal @wde. Accordingly, for example, the
provisions set forth in Section 75 (3) of the Ci®@ibde apply also to the author’'s moral rights:
moral rights will not be violated by the conductwbich the copyright owner has consented
to, on condition that giving such consent doesinfsinge or endanger social interest. Any
contract or unilateral statement otherwise resgeimoral rights are null and void®

The author’s inherent rights are inseparable froenauthor’s person: they shall not devolve,
be transferred to any other person; these rigtdB sbt be validly waived; this is confirmed
by Section 9 paragraph (2) of the act. Only ecowrorights can be the object of transfer,
devolution or waiver, which, however, does not effemoral rights. The author's moral and
economic rights can part, that is why the act dagssustain the rule of the formerly effective
act that describes unauthorised use of the worl asenduct violating the author's moral
rights too®°

It is a general civil law principle that person@hts can be asserted personally only. Section
85 (3) of the Civil Code provides for assertionpetrsonal rights only in case of injuring the
memory and reputation of a dead person, which mgraoy to public interest too. Breaking
through these general civil law principles, thenferly effective act provides for assertion of
moral rights after the term of protection and fatimitedness of moral rights in tint& The
act chooses a solution closer to practice and geravil law principles, more strictly
following the tendency of international developmehtaw: the author’'s moral rights will be
covered by protection also within the term of petiten regulated in Section 31. After the
death of the author, moral rights related to ietglial works can be exercised within the term
of protection by the person whom the author hasustgd with caring for his literary,
scientific or artistic estate. If there is no sysgrson, or if he does not take actions properly,
the person who obtains the author’s economic riggiatgirtue of inheriting can exercise moral
rights too. So, within term of protection theseesikbxclude application of the provisions set
out in Section 85 (3) of the Civil Code pertainitagthe author’'s moral rights related to the
work, regulated by law. These latter rules, howewsan be applied once the term of
protection of copyrights has expired. Neverthelédste conduct in question might infringe
the author’s right to indicate a name within themeof protection—in addition to those
authorised to do so in Section 85 (3) of the C&xilde—the collective rights management
organisation or author’s interest representatigramisation concerned can also take action,
after termination of the term of protection, bytwe of injuring the memory of the author.
This provision guarantees that—no matter how mucte thas passed—the author's name

188 Gyertyanfy 2006. 61. f.
189 Gyertyanfy 2006. 66.
19 Gyertyanfy 2006. 60. ff.



should be always indicated on his wotk.In accordance with the act, the author will be
entitled to moral rights named in the former attts, right to the integrity of the work.

The act also contains rules at special level onamoeghts and their exercise. It contains
provisions as set out below: on moral rights of ergnof neighbouring rights Section 75,
Section 79 and Section 81.

Finally, it should be noted that certain opinionddgal literature count freedom of scientific
and artistic works ensured by Section 70/G. ofGbestitution also among personal rights.
Taking the formerly effective law as its basis, #w regulates the right to make the work
public, raising specific rules set out in the presmplementing decree to statutory level. The
right to make the work public actually means theharisation of the author to decide:
whether he discloses his work to the public or keégecret. In the latter case, the right that
holds on the grounds of copyright can be suppleetehy the protection of privacy ensured
by Section 81 of the Civil Code.

The option to use the work is related to makingublic. Making the work public itself—
except for the cases of free use (Sections 33—-4tgs-dot create the possibility of use, and
in case of works not made public free use cannotdmesidered at all: in accordance with
Sectiotr119§3 (1) only works made public can be useely, in adherence to other provisions of
the act.

To perform a use contract, the author must autbanaking his work public; if he refuses to
do so, he will be in breach of contract; howeves, $tatement cannot be substituted on the
grounds of the above. Furthermore, the act setsrepersible presumption that in accordance
with the use contract the author consents to infogrnthe public on the content of the work
adjusted to the goal of use. On the other handcaordance with the provisions set forth in
Section 30 (5) the author’s consent must be coreidgiven on the strength of the law when
making the work is the author’s obligation arisingm his employment relation: delivery of
the work is considered consent to making it pubffcFinally, reversible presumption
supports that a work found after the author’'s des#is meant by the author to be made
public. It is possible to prove the contrary whée tuthor during his lifetime or his legal
successor later on makes a statement of exclusiéorbidding to make the work pubf&>

For works of unknown authors, the first publicatimf the work will determine
commencement of the term of protection as a genalgland the term of protection of works
made jointly must be in each case calculated fimenpublication of the work. Also, there are
legal effects related to failure to make the wodblp and publication of works not made
public yet. Making the work public can be carriedt @pon the author’s unilateral order;
similarly, the author can withdraw his work unilatiy. Obviously, the author can withdraw
his permit to make his work public only until themk has not been made public, after that,
the author can prohibit further use only, in whoase the work must be considered—ifrom the
date of the statement on withdrawal or a later dateout therein—as if it had not been made
public. This legal effect might prevent the comjgetof the use contract, at the same time it
excludes acts falling within the scope of free useelation to the work, paying regard to the
provisions set forth in Section 33 (1). Permittmgplication of the work is not subject to any
required formalities, however, claim to protectabed rights makes exercise of the right of
withdrawal subject to required formalities: withai@ will be considered valid solely in
writing with a good cause specified therein, whigho be defined more precisely in practice,
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where—paying regard to the unchanging nature oteéhm—it will be possible in the future
to draw on experience of legal cases of the Past.

Withdrawal and barring is the unilateral right bétauthor, however, by exercising this right
he shall not violate rights and lawful interestotfers; so, he shall be obliged to compensate
the user for any damage arising from withdrawirgglermit or prohibiting further use, which
obligation covers merely losses arising until comioation of the statement. Dogmatically,
however, this is actually not compensation for dgenbut indemnification. Exercise of the
right of withdrawal (barring) authorises the authmicancel use contracts too. The terms and
consequences of exercising this right of canceltatire regulated by Section 53 of the act.
Exercise of the right of withdrawal (barring) shadt restrict entittement to economic rights
different from the author’s right in enjoying anxeecising these rights.

It is a new element in the regulation of indicatioh name that the act sets practical
requirements to be met in asserting this rightinmyegard mainly to conditions of modern
forms of use: the author can exercise the righhdicate his name in line with the character
of use. For works made in employment relation thlation between the right to indicate
name and employer’s right is regulated in Secti@i¢53 of the act®’

In harmony with the provisions set forth in Sect®r{l) of the Berne Convention, nobody
may doubt that the author can establish his clairthé authorship of the work. Authorship
depends only on satisfaction of the requirementh@nmerits defined in Section 4 (1), its
acknowledgement has no required formalities, ias bound to registration or other similar
authority acts. The act returns to the rule setim@ection 6 of the Berne Convention; so, it
classifies merely distortion or mutilation of theork or any other change in the work that
might be injurious to the author’s honour or repiotainfringement of rights.

VI. 1. 3. Regulation of economic rights

The property right character of copyright raises tfluestion how the author’s creditor can
claim his satisfaction from the writer's work thainstitutes part of the author’s property and
whether the creditor can compel the author throlageclosure to publish his work for the
purpose of financial benefiting. In view of the ffalsat during publication of writer’'s works,
in addition to financial benefiting, other aspeats asserted, it is the author’s sole right to
decide on publication; if, however, this has tagéate, the financial benefit arising therefrom
could be seized in accordance with Act XVI of 18%4.Also, copyright can be seized when
the author or his inheritors have already transeterit to another person; also, during
foreclosure against the publisher of the writer@rkvthe copyright obtained by the publisher
can be seized; what is more, in spite of the phbtis will a second edition can be carried out
by the bailiff on condition that he has obtainegyaght during the court proceedings; or in
accordance with these rules, the author's bankyugrteditors can divide the economic value
of copyright in accordance with bankruptcy law.

The author’s intellectual activity becomes embodiethe created work, so it falls within the
scope of the term thing in the sense of private kierefore, it is the object of the right of
ownership. The act regulates acquisition of workthe fine arts and applied arts as well as
works regarded identically as them and works oftpip@phy stating that copyright shall not
be considered transferred through the author giwirsgsuch work into another person’s
ownership-*
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Regarding writer's and musical works, the act st#tat even the possessor of the manuscript
or its reproduced copy will be entitled to duplioat solely with the author's consent.
Obviously, in everyday life the issue has signffica in case of transfer of ownership of
paintings, statues and other similar works of agaphrts or photography, where the original
of the work is the subject of purchase and sal¢higirespect the act can be interpreted to the
extent that even if the work in question is a wak made public yet, the author—in the
absence of any stipulation to the contrary—has raeerved the right to make the work
assigned into ownership public from among the dgddt forth in copyright; in other words,
the owner must be considered authorised by theoatwthmake public and publish the work
got into his ownership. For the person who acquimtesownership of the painting, statue from
the author will be entitled to transfer, alienatewing to his right of ownership without the
need to ask for the author’s consent thereto.llbvie from the above that this person can
display the painting, statue in his ownership fog purpose of sale, can enter them to public
auction unless he has been expressly barred bgutiter from doing so. Also, such person
must obtain the author’s consent to duplicatiomhefwork already given into his ownership,
to marketing the copies produc®d.In accordance with the act, for the author theectbpf
foreclosure can be solely the pecuniary advanthgethe author is entitled to as a result of
his having sold or asserted the copyright. Furtloeemthe amount of damages payable to the
author through enforcement of infringement clainil Wwe also pecuniary benefit that can be
subjected to foreclosure. These provisions areicgipe both to writer's works and other
works as well as public performances of theatrgglanusical plays and musical works as
appropriaté’” If the author offers the created painting, stdtuesale, thereby he makes his
work public, in this case nothing will prevent sucbpies from being made subject to
foreclosure or auction. Against the author, for temefit of the person to whom he has
transferred his copyright, delivery of the origiralpy held by him can be forced in order to
sell the work, after foreclosure, only in the eviat transfer of copyright was meant to apply
to the fully completed work. If anybody acquiresr@sship of any copy of a work not made
public yet, then during the foreclosure conductgdir@st him such copy can be made subject
to auction because it follows from transfer of ovamgp that the author has not reserved the
right to publish, make public the work assignegaperty**?

In Act Il of 1969, the author’s economic rightsdathe restrictions of copyright jointly
determine economic relations with respect to usdeivork.

It is a common feature of economic rights the auth@ntitled to that valuable consideration,
fee will be provided for the author for the usetloé work that makes it available to the
members of socief}f® Determination of the forms of social use that juevgrounds for
claim for such fee can be made either by listinghstorms item by item or by a proper
general definition. The act chooses the latter fand in addition to the general definition of
use, it determines the restrictions of copyrighthyenumerating method, i.e., the cases when
it will be entitled to so-called free use withouyafee to the author. Also, it is the advantage
of general determination that the provisions of #wt can be applied to cases where
technological development discloses new forms ef tiserefore, the act states the principle
in general that in the absence of any provisionthefact to the contrary any use of the work
requires the consent of the author (or his legaetesssor after his death), and such use will be
carried out against a fee, except for the caseswean the act. The act connects the rule of
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protection of the title with this group of questsprbecause the title itself is not a work;
however, if it has an independent character, israguires the author’s conséft.

Owing to technological development, enhanced pubdigsport and entertainment needs and
possibilities, community aspects of creative wookgsidered typically individual earlier have
come to the front. It becomes frequent that workgeced by copyright protection are made
under employment relation. The act reckons withs¢heonditions changed as a result of
social development when it regulates the issuede®l|to works created under employment
relation. The act sets out from the principle thdividual creative work manifests itself even
under changed conditions and it must be prote€@edthe other hand, it should be taken into
account that this work is made possible and fatdd by organisations to ensure social use of
the result of the work. Simultaneous satisfactiérth@se two conditions requires suitable
equalisation of the creator’s and the employertsrgsts™>

On the one hand, the employer acquires right of ars@vorks created under employment
relation, but this right is restricted by two elartsee One of them is the content of employment
relation: primarily this is what determines whethiee author was obliged to create, for what
purpose and what work. The other one is the empbgeope of operation: the employer
does not acquire right of disposal over any us¢hefwork that is outside the employer’'s
scope of activity’® Secondly, the author has right of use outsideetn@loyer's scope of
activity, however, in exercising this right the laoit is obliged to take the employer’s lawful
interests into consideration. To ensure this, tttestipulates that the employer’'s consent is
required for exercising the author’s right of dispb which the employer can refuse to give
solely with good cause. Thirdly, the rules thatniesexercise of the right of use in time will
prevail with respect to works made in employmetatien too. If the work is further used
after the period determined in rule of law, thenhtigf disposal will belong to the author. This
ensures that he should get the statutory authegsoh the new edition, in addition to the
salary received in employment relation. Also, tiéhar will dispose over his work if during
such determined period the employer does not eseeitd right of use at all.

The provisions regarding use of works made in egipknt relation do not affect the author’s
moral rights, so the author will be entitled to tight to claim authorship, the right to indicate
name and protection against unauthorised use toriiis. Restricting conditions related to
the use of the work arise from labour law committagwithin the employer organisation the
author’'s work can be changed by the competent gupeven if the author does not agree
with it; in this case, however, the author canmlaimission of the indication of the nai?é.
Here it should be added that in accordance withi@edl1l a person under employment
relation will not have the right of withdrawal egthsince this would thwart use of the work
made in employment relation. With respect to sudk& the right of making them public
will be asserted through the author consenting &iing the work public by delivery of his
work; if the author refuses to deliver the work mheel unsuitable, his act will be considered
breach of employment relation, which brings ababblr law consequences.

It is a peculiar feature of copyright that duringdetermined period after the death of the
author the author’'s legal successors will dispogs the use of the work, and in return for
their consent they will enjoy the author’s feeseieed. In accordance with Act LIV of 1921,
the duration of the term of protection followingetdeath of the author is fifty years, which
complies with generally accepted international ficac Although the fifty years’ term of
protection will in certain cases bring about timdtaritors far from the dead author will receive
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author’s fees, the act—in harmony with Act LIV d2ll—sustains this fifty years’ term of
protection.

Our old copyright law determined the author's ecuiw rights for specific genres, and
determined the state of facts of usurpation by ngrspecific economic rights applying to all
genres. Section 13 (1) of the formerly effectivet At of 1969 provides for the author’s
economic rights in the form of a so-called genetalise: any use of the work requires the
author’s consent, in the absence of any provisiotise act to the contrary; and use means the
process that communicates the work or a part tof ihe public. Our copyright law translates
this general right to particularly defined title®ncerning specific genres, building on
experience and terms of former legal practice.

Our formerly effective law determines these ecomomghts partly for use of works in
material form, partly for use implemented in nontenial form. This regulation technique, on
the one hand, made it possible to circumscribeaaistieconomic rights with relative security,
and, on the other hand, through the general clausenained sufficiently flexible to enable
legal practice to follow technological developmastwell as economic and social changes.
The general clause supplemented by a list of casesxamples will continue to be needed,
however, the general clause of our formerly effectaw needs to be revised. Although acts
of use are usually built on each other graduahis toes not change the fact that even the
very first use will be subject to licence and fessl the process does not by all means need to
be fully carried out. Furthermore, reference to piblic in the formerly effective clause is a
disputable element. Regarding works that can bfoymeed, played, copied, copyrighted use
can be implemented within the private sphere tolbatws more, today this kind of use is
becoming typical. The significance of personal gment, use of works without any
mediators is growing; the dividing line between imavate and the public is becoming
indistinct. In the future, copyright law cannot ecmerely on public use of works carried out
in the cultural market. The new term of use shatend to this use of works for private
purposes en masse; furthermore, the term of psbiould be revised. Finally, it should be
noted that, albeit, it would have been expediemeptace the phrase 'use’ by another phrase,
in order to maintain continuity of legal practi¢eetact preserves the present terminology.

Act Il of 1969 determines the author’'s economghts in general as right to authorise.use
However, it is reasonable that the general clafigheonew regulation should take a logical
step backwards, and deduce it from the author'susike right to utilise the work that any
other person shall utilise the work solely with aighorisatiorf’®

General rules on economic rights indicate thattie basic types of use are use in material
form and use in non-material form. The typical saskuse in material form are reproduction,
distribution and exhibition, while forms of use mon-material form are public performance,
communication to the public and retransmission astaptatiort>®

In judicial practice there are several precedehth® new element in regulation that in the
future the author will be entitled to exclusive higof commercial utilisation of the
characteristic and original shape contained in Wk and giving licence to such
utilisation?*°

The act sets the author’s claim for a fee, whichniproportion to the income related to use,
within a general scope, with a principle edge. T#ren of income related to use is wider than
the term of income arising from use; it extends,ewample, to sponsoring and other support
received for use. Loss-making of use will not cansetthe author’s claim for fée!
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The act regulates the peculiar case of the gepbtiglation of information, set out in Section
277 (3) of the Civil Code, adjusted to use of adthwvorks: the user is obliged to provide
information on the form and extent of use.

The listed forms of use are typical in practiced dih in with the system of terms used in
international treaties, European Community guidsdimand modern foreign legislatiots.
The powers, scope of specific economic rights peeified jointly by the rules of this chapter
of the act and provisions regarding free use. Asrtght of exhibition can apply only to
determined types of works from the first, this foohuse and the economic rights related
thereto are regulated by Chapter X.

As it is expedient to extend the right of reprodurctof the work and the right to give licence
thereto by widening the term of reproduction, tegulation should express that recording of
the work and making a single copy will be also oeloiction, whatever purpose it is made for.
It is reasonable to change the former narrower téwousing on producing physical copies of
works so that it should embrace any and all reogglithat make the work directly or
indirectly perceptible. Regarding works of architee, implementation, reconstruction of the
work should be considered reproduction. Duplicatshrould contain fixation of works in
sound and visual recording. Paying regard to grgvdignificance of computer programs,
data stores and distribution of works through comapuaetworks, by the new regulation it
should be made unambiguously clear that temporkagtrenic storing and producing of
works transmitted over computer networks in a niatéorm will be considered reproduction
too.

Concerning reproduction, it was justified to susttie rule stipulating joint management of
so-called mechanical small rights, which is baseddicle 13 of the Berne Convention. The
extension of the scope of the rule logically corfresn the content of Section 18 of the act.
The formulation of the rule stipulating mandatonflective rights management follows the
example of the German and Austrian statutes, tbeigion setting the exception from that
maintains harmony with Article 14 paragraph (3} Berne Conventioft?

Paying regard to copying for private purposes it wacessary to introduce further economic
rights.

By now, photocopying of works distributed in pridtéorm and duplicating them in other
similar forms have attained such volumes and haoeine so widespread that claim for fee
by virtue of copying for private purposes must béerded to works distributed in printed
form. The basis of this reprography royalty is e of reprographic equipment and their
accessories. Special rules apply to businessegiintie photocopying services for valuable
consideration. The act does not extend the obdigatth pay reprographic fee to institutions
that otherwise carry out photocopying in large waebds, thereby avoiding unfavourable
budget and other effects.

Furthermore, Section 35 of Act LXXVI of 1999 makieslear that copying specific works
and certain cases of making copies continue toubgest to the author’s licence; asserting,
collecting and allocating all the royalties payable them is the task of a collective rights
management organisation.

Only at certain points does the formerly effectiregulation provide expressly for the
distribution of the copies of the work and the tighauthorise distribution. Elsewhere, Act Il
of 1969 and the decrees related to it define miangeif copies of works and the rights related
to it. Within the scope of neighbouring rights tipslates exclusive right on marketing
phonograms. The term publication/edition can beassdpd relatively clearly from the term
distribution and marketing: according to prevailiagproach publication/edition shall be
interpreted as producing or causing to producembik by any procedure suitable for that, at
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one time or at times directly following each othierseveral, determined number of copies,
for the purpose of distribution for the public. i not quite clear whether the fact that
distribution (marketing) depends on the author'sscsgd consent makes distribution
(marketing) an act of use separate from or beinga@ of publication/edition. The new
regulation interprets peculiar issues of publicatad books and sheet music as a uniform
process containing acts of use of recording, repmton and distribution (marketing) and
provides for them within the scope of special rdéase contracts™*

The act names distribution as form of use and &skas exclusive right for the benefit of the
author to license distribution of the work and digplicated copies, regarding each type of
work. Distribution shall be making the original gopand reproduced copies (duplicated
copies) of the work available to the public as righ distribution applies to specific
preparatory acts too.

The act generally acknowledges lending right. Rgfhdlistribution through leasing does not
apply to buildings and works of applied arts; hoerm\he right to lend designs will anyway
continue to hold. Lending right can be transferegdl can devolve. Regarding films, the
directive connects presumption of transfer of tight with the film contract [Section 66 (1)
of the act attaches similar legal effect to filmntracts]. In connection with that the act
stipulates that the author's claim for equitablenweeration will continue to hold after
transfer of the leasing right to the film or phorang producer.

Remuneration can be demanded from the film or pgam producer, through collective
rights management; the author cannot waive it.

Article 5 of Directive 92/100/EEC allows relativedxtensive and large restriction of lending
right. Exclusive right can be reduced to claimffe, but authors should by all means receive
fee at least on public lending and rental and waés in phonograms, film works and
computer programs; however, certain institutions loa exempted from payment of the fee.
The act fills this elbowroom of regulation by swbtégal classification of rental. Regarding
works listed in Section 23 (3) it acknowledges agule right; rental of any other work will
give rise to claim for fee only, which can be eptm solely through collective rights
management. Section 39 allows exception to bo#sridr the benefit of libraries operated as
public collections, which can freely lend copiestbé work to the public; this exception,
however, does not apply to software and data stipesated by information technology tools.
In terms of legal harmonisation, it is reasonabilgt the new regulation should provide for
exhaustion of this right, in connection with rigsftdistribution. It follows form our bilateral
agreement entered into with the United States oéwaa that our copyright law should reject
the international right exhaustion principle. Paymegard to all the above, the act specifically
provides for right exhaustion: if the copy of therw has been marketed by the author or,
with his express consent, by another person thromgithase and sale or transfer of
ownership otherwise, inland, thereafter right oftdlbution cannot be exercised, except for
rental and lending right and importing right.

If right of distribution extended only to marketimgplemented through sale or transfer of
ownership under other title, there would be no needeclare that exhaustion of distribution
right does not affect the rental and lending right copies of the work, however, the act
stipulates provisions right to the contrary. Sasihecessary to state that rental and lending
right will continue to hold after exhaustion of disution right®*

After accession to the European Union these prawssishall extend to marketing on the
entire territory of the Community.

As the act attaches right exhaustion effect to etarg inland, it seems to be obvious too that
marketing abroad does not exhaust exclusive rigimarketing in Hungary; which involves
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that the author will be entitled to exclusive right import the copy of the work into the
country. However, paying regard to our bilaterateegnent entered into with the United
Statezslsof America, it is reasonable to make itrcdeat distribution right contains importing
right.

Performance of the work is one of the basic tygesse. The work becomes perceptible in
such form that its physical copies are not deligddrethe audience even temporarily for this
purpose. Public performance, use in non-materiah foypically takes place in the joint
presence of the user (service provider) and theopewho finds pleasure in the work, while in
the other basic case of use in non-material fomntommunication of the work to the public,
the relation is indirect, the work becomes perdsgtio persons not preseit.

The act does not consider only traditional livefpgnance a performance; instead, it states
that performance is when the work is made percleptiyp some technical means or method.
Reference to display on screens aims at modermisatiisplay can be implemented on a
computer monitor just as on a television screemrastaurant or other similar places.
Performance will be considered public when it igied out at a place available to the public
or at any place where persons outside the familyisncompany or acquaintances gather or
can gather.

Historically, first it was common management of luiperforming rights that authors set up
a company for; these rights cannot be exerciseshynother form even today; their individual
assertion against several thousands of users csiqaidy ruled out. The act also stipulates
collective rights management in this scope, relyamgformerly effective law and certain
foreign solutions. A peculiar form of making worekthe fine arts perceptible to the persons
present is exhibition, which is regulated in Sect&® of the act. WIPO’s Copyright Treaty
determines right of communication to the public gafly, extending it to broadcasting. In
accordance with Article 8 of the Treaty authorditgfrary and artistic works are entitled to
exclusive right to authorise communication of theork to the public. This right will hold
irrespective whether communication is carried otthwr without wire. Consequently, this
provision of the new agreement embraces commuaitathaking available the work in any
form to persons not present on the site and extenal genre$!®

The act basically follows this construction by rigng broadcasting as the basic case of
communication to the public. Provisions regardingallcasting mostly preserve the formerly
effective law, which was modernised by Act VII 09 in harmony with the Council’s
Directive 93/83/EEC.

A new element in regulation of broadcasting is $kélement of issues related to encrypted
transmissionsdisputed in practice so far. It should be congddrroadcasting and does not
gualify as cable retransmission regulated in Sec®® (2) if the means of decrypting of the
programme received encrypted from satellite andriealthe cable network is not for sale in
trade, i.e., cannot be purchased by anybody, dhafprogramme received from satellite
without encrypting is encrypted at the headstatidnthe cable network. The rules of
broadcasting and cable distribution of own prograsrshall be applied to these two cases
too. Furthermore, it is a change that the act mdketh recording enabling repeated
broadcasting and recording for the first broadogssubject to licence?

The WIPO Copyright Treaty contains a phrase, blgjcavith the aim of giving an
international law answer ton demanddistribution of works implemented on computer
networks. According to the Treaty, one of the cadfesommunication to the public is when
the work is made available to the public in suckiay that its members can access the work
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from the place and at a time individually chosenthgm. It should be added that this
provision of the Treaty, actually, does not adjiln& term of publicity to new technological
development; instead, it makes it clear that comoation of the work to the public will be
implemented even if access to the work is provittedthe public in such a way that its
members can simultaneously decide on the time dack pof transmission, retrieval. In
compliance with all that the act regulates commation to the public both in general and
with regard to this specific case.

Maintaining the status as set out in the formeffgative law, the act stipulates collective
rights Qggnagement for licensing the rest of forrhbroadcasting and communication to the
public.

The act regulates two cases of retransmissionettmsmission is not simultaneous or is
implemented by changes, Section 28 (1) will govéirthe work is retransmitted to the public
simultaneously and without changes by involving aganisation other than the original
broadcasting organisation, paragraph (2) will goyén this case, the author’'s consent must
be considered given if the fee determined in adearsc paid to the collective rights
management organisation. The act regulates ther ka¢rsion of use basically by borrowing
the formerly effective law, in harmony with Direati 93/83/EEC. Determination of allocation
rates allowing a different agreement is a new etgmEhe consultation procedure regulated
in Sezpztlions 102-105 of the act can be used alsorninection with the authors’ retransmission
right.

At variance with Section 4 of Act Il of 1969, AEKXXVI of 1999 must protect not only the
work produced through adaptation but must providenemic rights for the author for the
adaptation of his work, expressly binding it to ltence?*?

Provisions regarding works made in employment iatatnust be applied, in accordance with
the act, to works produced in public service anbliptservant relation too.

Outside the scope of the above-mentioned legatioaly the parties can dispose over the
author’s economic rights, taking other provisiorfstile act into account: agreement on
economic rights related to works made under conti@ts within the scope of research,
principal and agent contracts, articles of assmeiand other contracts.

In accordance with Article 3 paragraph (3) of Dinee 91/250/EEC on legal protection of
computer programmes, solely the employer shouldubkorised to exercise economic rights
related to the program if it has been created kyetmployee in fulfilling his obligations or
acting in accordance with the employer’s instrutdidhowever, the contract between the
parties can set different provisions). Althoughsthile of the Directive applies to software
only, it is expedient to follow this regulation iegn internal codification with respect to all
genres, with the deviation that it is reasonablexcude the employee’s claim for copyright
fee only in the event of software and data stores.

Acquisition of right by the employer can be madagible by various kinds of codification
methods, from among them the act chooses devolafioght attached to the fact of delivery
of the work, occurring on the strength of the ldwwWever, it is possible to make a different
agreement). Contrary to the rule set out in Sectién(2) of Act Ill of 1969, the employer
acquires economic rights for the entire durationthed term of protection, if however the
employer gives permit to use to another persorramsters economic rights related to the
work to another person, the author will be entitieg@roper fee. Even devolution of economic
rights to the employer wil not terminate the authataim for fee that continues to hold after
transfer of the right of use in accordance withabe
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With respect to term of protection, copyrights aethted rights, Act Ill of 1969 basically
complies with stipulations of international treat@nd the rules of the European Community
legislation, Directive 93/98/EEC harmonising thenteof protection of copyright and certain
related rights. Term of protection of moral rigldsidentical with that of economic rights,
provisions on term of protection identically appdythese two kinds of copyrights.

Protection of works whose term of protection shdmédcalculated not from the year of the
death of the author will expire if the work is mabade pubic within seventy years from the
date of creating the work. In relation to this rutes expedient to stipulate that on works with
expired term of protection not made public, pratectensuring rights in content identical
with the author’'s economic rights will be enjoyed the person who lawfully makes such
work public or communicates such work to the pubticthe first time. The duration of this
special protection is twenty-five years from thistfiday of the year following publicaticf®

VI. 1. 4. Restrictions of copyright

Copyright is exclusive; however, it can be exemtiselely within the restrictions set out in
rule of law, marking the dividing lines of its satifunction. To create an author’'s work,
primarily a creative person’s individual skills,tiatic, literary, scientific vein, outstanding
achievement over the average are required; howthermpact of social environment cannot
be underestimated in making the work. Consequelafjgl regulation needs to make efforts
to guarantee not only the author's moral and economterests but also to create
opportunities for the possibly most extensive untizd social use of interesting works.

The author’s copyright powers are opposed to gémedtural interests of society. It is the
author’s interest to have legal dominion over hisknexcluding everybody, and that he alone
should determine the economic conditions of pubbeatoo; it is, however, the interest of
society that intellectual goods should spread asdad as easily as possible. Between these
two opposing interests the statutory protection tleé author’'s right arises from the
consideration that a vivid intellectual product tthaeets the need of the public will be
properly assured only in the event that the autlawes also assured with respect to the
expected economic benefits and moral advantageéeinfwork.

Before independent acknowledgement of copyrighttgmtion implied by conclusion of
contracts and honesty tolerably assured authoghtsi against usurpation, especially
plagiarism—even in the absence of statutory pruectThe force of awareness of old
customary law continued to prevail beside statutiary until the beginning of the 20
century, and shows itself both in the fact thabdlse public considers plagiarism unlawful
and in several literary and publisher’'s customs firaserve the author’'s powers outside the
law too in highly vivid circulation of thoughtg?

The source of restrictions lies not only in coaméblic interest but also in the public
knowledge that the author does not develop his theaghts alone. Intellectually, he also
draws on the treasures of thoughts of the pastlangdresent, even if he has original thoughts
and ideas. All the more if he presents the existnagerial of knowledge according to a new
plan, in a new form and better adaptation to thielipa-great masses of literary and other
artistic works are such. From these facts comedmelusion in harmony with public interest
that society or the State can restrict the authoglst as much as it is required and made
possible by the need to ensure smooth developrfént.
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Legislative restrictions of copyright apply baslgadnd primarily to economic rights the
author is entitled to, which does not mean thataindghts are unrestricted; they are also
governed by general clauses of civil law that sethf the obligation of exercise of rights
according to rules and the prohibition of abuseigiits. Certain restraints of moral rights can
be observed regarding service works, in the resnioof right of notice linked to revoking
consent given to use; and, as a matter of factathleor himself can use the means of self-
limitation, for example under a contractual agreeinén the widest, at the same time
simplifying sense, the term of protection can messtriction of the author's economic rights
although it is more proper to consider it the limiitprotection, and these restrictions prevail
within this limit.?*’

In the state of development of the period, restms apply partly to the limits of copyright,
partly to its duration. The former include espdygialhen minor works serving the benefits of
education and general education are made freeclaamity performances are excluded from
the scope of the concept of usurpation in certases, and it is allowed to quote from alien
authors’ works, include short extracts from poemsnusic. To determine the scope of all
these is a secondary task, which sometimes invajuits a lot of practical difficultie$?®
Restrictions in time include term of limitation aght of action and even more the general
limitation of copyright itself for the benefit obsiety, which should be more properly called
the extinction, amortisation of copyright. It isiinthat the legal claim by which society lays
claim to the authors’ works is manifested the nadinitely, which was not clearly expressed
in the period of the theory of intellectual progett’

Legislations usually set the term of amortisatio30-50 years from the death of the author.
Certain statutes set shorter term of limitatiom,,i.extinction on certain works, so on
translation of author’s works.

All these and restrictions similar to them beloadhe open questions of further development
of copyright in science, just as eminent domairthef State regarding copyrighted works
considered prominently important in terms of geheducation. Legislations preceding Act
XVI of 1884 omitted eminent domain paying regardhe author's moral rights, or perhaps
because the author’s interest of benefiting sty ensured spreading of such works;
consequently, restriction did not appear to be ssar in this respeét’

Act Ill of 1969 contains the provisions that restrassertion of author’s rights in an effort to
harmonise social and individual interests; a phthese restrictions are contained in Act LIV
of 1921 toc®® The rules as set out in Act LIV of 1921 are furtdeveloped by the act: it
regulates restrictions of copyright in three gro(ipse use, use without the author’'s consent
against fee and authorising use for social intpféSRestriction of author’s rights can, as a
matter of fact, apply in any case to works alreaddyle public.

Free use of author's works is the strongest reégtnof the author’s rights because such use
is free of charges in the cases regulated in tharatdoes not require the author’s consent.
The act ensures free use to quote a part of alneallyshed works faithfully or to adopt them
for the purposes of school education and disseiomaf scientific knowledge; in both cases,
however, it is obligatory to indicate the sourcel dhe name of the author of the specified
work.2® This scope includes organised training of worlerd vocational and political further
training carried out at armed forces. It is a fartltase of free use of alien works when
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somebody produces a new, independent work throrggtice work by using a work already
published. Thus, the rules of copyright law do pobvide monopoly on some subject,
copyright cannot exclude anybody from reworking tlogic of a former work again.
However, adaptation of an alien work to the stdidm, radio or television as well as in the
same genre must be excluded from free’tfse.

Making a copy of a work made public also belongsh scope of free use if the copy does
not serve the aim of marketing or profit-making {s® for private purposes) and otherwise
does not injure the author’'s lawful interest. Hoesgvarchitectural works and technical
facilities had to be taken out of the scope of phavision because making a copy of them
basically means implementation of marketing andipneaking >*°

It is within the frameworks of free use that the taxilitates operation of means of mass
communication. Free use of facts and news primauilyject to passing of time and topical
economic and political articles with the sourceigcated cannot be avoided by copyright
regulations anywhere. Free use of articles is, awva#ter of fact, restricted in case of
reservation of right of making public (which is a#ly indicated when they are published).
This provision has already prevailed in our copyritaw in the field of the press; yet, it is
reasonable to extend it to the radio and televisianspecial provision is required for
presenting works of the fine arts and applied atis, by the television on an ad hoc basis, as
a set or sceneRy’

The act makes it free to perform author's works $ochool purposes. Furthermore, it is
considered free use to perform these works incallgntat private gatherings and mass
demonstrations if use does not serve the aim ofitpnaking or increasing profit even
indirectly, and participants do not receive any fee

It is a further case of restricting author’s rightden the work can be used without the
author’s consent but proper fee must be paid tathkor of the work used. This solution is
the case of the so-called implied licence whenatthor’s license to use is substituted by
statutory provision. This implied licence is grahtby all new copyright regulations to
broadcasting organisations. The act confines irdplieence to unchanged broadcasting of
works already made public, and binds broadcastingublic performances to the organising
body’s consent, barring the case when agreemewebatthe author and the user excludes or
restricts broadcast’

Concerning broadcasting organisations’ implieddm it was necessary to clarify their right
to make sound or visual recordings of works that loa broadcast, for the purposes of their
transmission, without the author's consent but regjaiee. On the other hand, this right of
broadcasting organisations necessarily demandshbiatprogram compiled against a fee can
be adopted by other broadcasting organisations witly their consent, and that they can be
recorded with their consent for the purposes ofketarg or public performance. These
provisions, as a matter of fact, do not affect atghclaim for fee set according to relevant
implementing decrees.

It is a peculiar case of restricting copyright whhe author’s legal successors should refuse
without good cause to give their consent necesarfurther use of a work already made
public, it can be substituted by court decisioneliasn its deliberation provided that otherwise
it is not in conflict with international treatieBree use, confining exclusive right to claim for
fee, implied licence and—in a broad interpretatioh the term—right exhaustion and
obligatory collective rights management are keptewidence within the restraints of
copyright. The terminology of international treatiefers to exceptions to copyright law and
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restrictions of this right. This chapter of the mcbasically aimed at regulation of the cases of
free use.

It is a common feature of the cases of free usktiiey affect only economic rights and apply
exclusively to works made public. The Berne Conwentprovides for the possibility to
restrict the exclusive right of reproduction, stgtthat countries of the Unicare entitled to
making reproduction of works possible in speciaesa on condition that such reproduction is
not detrimental to normal use of the work and doesinjure the author’s lawful interests
without cause.

Article 13 of the TRIPS Agreement, basically, extethe requirement set out in Section 9 (2)
of the Berne Convention to all the cases of free arsd the other restraints of copyright. It
should be added, however, that the exceptions asttiations allowed in the Berne
Convention, if they are properly applied, are bynmeans detrimental to the normal use of the
work and do not injure the lawful interests of coglgt owners without cause. Therefore,
under usual and normal circumstances there is nilicdoetween the Berne Convention and
the TRIPS Agreement in the scope of issues of déxarepto economic rights and restrictions
of economic rights.

A general opinion has been developed on Act 111969 that it complies with the provisions
of the Berne Convention and the TRIPS Agreememr algh respect to restrictions of
economic rights, however, legal practice turned aftention to several anomalies which
called for overall revision of the regulation ingHield too. Basically, the measure of the
examination is the system of criteria determinedhiticle 13 of the TRIPS Agreement. It
was not justified to widen the scope of casesex fise, the definition set out in Section 16 of
Act Il of 1969 could survive and detailed rules gibecific cases of such use needed
modification*®

The act introduced a common rule for all casesea# fise that defines general criteria of free
use in compliance with the provisions set forthtlie Berne Convention and the TRIPS
Agreement. This provision—Section 33 (2)—based e ldasic principle provisions of the
Civil Code, makes it clear that exceptions to théhar's economic rights can be permitted
solely for use implemented within the limits ofrfg@ractice and only to the extent necessary
for and in the form adjusted to achieving the gaaled by making use free. These criteria
are enforced as requirements in application of llney can be referred to in connection with
peculiar, special cases of free use regulatedhergirovisions of the aét® Section 33 of the
act excludes extensive interpretation of the rofesee use.

Section 34 of the act does not change rules ofimqm@nd adopting considerably. Although
formerly effective law was from time to time crised for not giving the exact definition of
guoting and determination of its possible volumet, yt would be hard to regulate this issue
in more details than it is done in the present lagn.

VI. 1. 5. Contracts of use and transfer

Transferring copyright is an indisputable requiraemef practical life, it was satisfied by
Section 3 of Act XVI of 1884. Transfer of copyrigban be called assignment entered into
between living persons through contract, whichgmsaent mediates passing of rights in all
the cases where transfer is not carried out thrgingghg into possession.

In transferring copyright it is possible to distingh between the fact of assignment and the
legal relation it is based dnausa cessioni€f° The fact of assignment is the fact that enables
the acquirer to exercise exclusive right of repathin for his own benefit. Regarding
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author’s works that have been duplicated alreddyfdct of assignment can be summed up in
manifestation of will to transfer copyright. Thegé grounds for assignment is legal
transaction or other legal relation that obliges dathor to transfer in spite of his will, i.e., it
is assignment by necessity. Anybody who makes astiwoorks, documents in an alien
matter will be obliged to transfer the intellectyabperty to the authoriser, if, however, the
authoriser waives ownership of intellectual idehe,author will not be prevented by anything
from asserting copyright so obtained. Ordering@har’'s work usually does not establish the
obligation to transfer copyright; however, the psiikr's order does not provide grounds for
assignment by necessity of copyright but it dogsrale out that such legal relation between
the publisher and the author can be regulated ynadisher’s contract. An exception to it is
the case of engagement purely under employmerttarlerhere, for example, the publisher
engages a translator against regular monthly sallargsuch cases the publisher has acquired
the exclusive right of reproduction on translationewever, not the original right but as a
derivative copyright, and that through assignmemaéxcessity.

Transfer of copyright under contract can be baseguwchase and sale, gift or other legal
transaction (but not on publisher’s transactionjolv is aimed at alienation of copyright.
Concerning contracts on alienation of copyright goestion can arise whether the objective
of the contract of alienation has been transfethef property or the right of reproduction.
Copyright can be considered transferred througbnation of the manuscript when the
intention of the contracting parties has been aimiettansfer of the right of reproduction.
Otherwise, it can be presumed from delivery of tenuscript that delivery aims at transfer
of the right of reproduction. Validity of transfesf copyright is not bound to written
contract*

Inheritability of copyright is accepted in everyrBpean regulation on this subject matter; on
the other hand, it is an acknowledged principld tapyright cannot be considered purely
family property, cannot devolve from generationgeneration infinitely. The act does not
contain any provisions different from existing uleegarding inheritors within the scope of
inheritance as set out in copyright law. The ads $erth that copyright will devolve, it
follows form this that the author’s inheritors gaass this right to their inheritors, and in the
event that the author has several inheritors, d¢gptrwill be divided in proportion to
hereditary parts. Copyright can be bequeathedhi;mdase the legatee will acquire all titles
arising from copyright™*?

It arises as a question whether the publisher oaficence its publisher’s right without the
author’s approval. The act does not contain anyipians with regard to legal relations
arising from publisher’s contract between the autid the publisher; these legal relations
have been regulated in the act on publisher's aetitns>*®

The act does not extend the right of devolutionth&f Saint Crown on derelict estates to
copyrights for the sake of public interest as itthe country’s interest that intellectual
properties should spread as extensively as posdibis goal is ensured much more when
they can be distributed and made public by everybogkly, and it cannot be the task of the
State to make public and sell author’s works foumelstates.

When Act LIV of 1921 speaks about transfer of caghyt®** this should be interpreted as
economic rights on sale, utilisation, exploitatainthe work. According to the act the author
can transfer his copyright between living person$oo the case of his death; for lack of it
copyright will devolve to his lawful inheritor($§>
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It can be restricted by stipulating that the authermits publication of the work only in a
certain form, and it can apply to the content & tlght the author is entitled to, a certain
duration or a determined field. It depends on tiin@r which right he intends to transfer to
another person from among the rights to sell, nartkeplicate, make public, transmit to
mechanical equipment®

In the event that the author has transferred gkt rivithout having expressly excluded
devolution of any of the rights to sell the wortken the rights to sell the work will devolve to
the person to whom the author has transferred tyg/right only when the author has
transferred his copyright expressly without anyitation, or has transferred expressly his all
rights. If he has transferred his rights in genemally, without having expressly excluded
devolution of specific rights, then according te thircumstances of the given case it is
allowed to interpret the contract so as that itfatsaimed at transfer of certain titf&S.

It is a frequently disputed question whether inecaktransfer of author’s rights without any
conditions it is the author or the person to wharhhas transferred his copyright that will be
entitled to the rights to sell that had not exisyetl when the transfer was carried out or of
which the parties could not have even thought mfthie case of transfer of copyright and
entering into publisher’'s transaction, usually ltosld be presumed that the will of the
contracting parties have been aimed at transfenbf the titles that were known at that time
to the contracting parties or that the opportusité exploitation of such titles might have
been before the eyes of the contracting partigbadttime; consequently, the titles that the
contracting parties could not have thought of, dowdt have reckoned with as an option when
entering into the contract cannot be consideredstesred rights unless the contracting
parties’ will contrary to the above can be deduiteth the content of the contract or existing
circumstances. Also, it should be decided on treumpls of rule of law whether it is the
author or the person to whom he has transferredigig that is entitled to the right of
recogglgng on gramophone, transmission by radioptatian to film, adaptation to sound
film.

According to the legal standpoint of the Royal @uriransfer of copyright is a sales
transaction, where the valuable consideration dayabthe author in return for transfer of
copyright will be defined in view of the opportues of sale available at the time of transfer.
It would not be fair if pecuniary benefits arisifrgm sales opportunities not foreseen at the
time of transfer should be given to another pantg aot to the author. In transfer of
copyright, transfer of the thing can be implemerdaty in the event that the person to whom
the author has transferred his right without amyithtions or with restrictions will acquire
exclusive right to sell the transferred righit3If as such the transfer, either in a restricted or
not restricted form, is exclusive, then, in compdia with the transfer, the relevant copyrights
will belong to the person who has acquired themuskeely; in other words, the latter will
become the subject of the relevant copyrighitshis case his exclusive right acquired from
the author will be of a law-of-thing nature, hereewill be entitled to bring an infringement
action against anybody who usurps the copyrigtdastihve been transferred to him; so, even
against the author. If, however, the party contngctwith the author does not acquire
exclusive right to sell the work in a certain difen from the author, then transfer of
copyright as transfer of the thing will not holdeevwithin the frameworks of the permitted
sale. In the absence of any stipulation to the raoymt the transfer must be considered
exclusive, except when the parties’ will to the ttary can be deduced from the
circumstances of the case.
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It occurs quite often that a famous writer, compose&tist contracts with a contractor his
works to be created in the future, against feestpdid annually or per itefi°®

The act, involving this issue in its scope of regiain, states the following. Copyright can be
transferred also with respect to works to be createthe future, such contract can be
cancelled by half year’s notice if the transferlaggpto the author’s works to be created in the
future in general or a determined type of his wdrkée created in the future in general. A
contract entered into on transfer of specific wotesbe created in the future cannot be
cancelled, and cancellation does not affect alreadgated works. By allowing cancellation
the act intends to make it possible for the paotyo¢ exempted from further scope of the
contract through cancellation if the contract sdgulit a heavy burden on him later on. Both
of the parties are entitled to right of cancellatido ensure that the party should not be able
to exercise right of cancellation to the detrimehthe other party’s lawful interests shortly
after entering into the contract of transfer, thestipulates that cancellation can be exercised
with legal effect only in the event that five ye&i@ve already passed from conclusion of the
contract. It is for the benefit of the author as #ronomically weaker party that the act
provides that any agreement deviating from the abales that is detrimental to the author
will be void ***

Publisher’'s transactions belong to transactionsedirat transfer of copyright. Publisher's
transactions are transactions by which someboaytiblisher) acquires exclusive right from
the author or his legal successor to reproduceernpalblic and market literary, technical or
artistic works either completed or to be createdleR on publisher’'s transactions must be
applied only to transactions entered into by esgitivho are professional publishers, or by
traders within their busine$¥’

The publisher’s transaction will be subject to thkes set out in the Commercial Code only in
the event that somebody both acquires the right @lgjes itself to publish the work.
Publisher's transactions also contain transfer gydght with the restriction that the
publisher will be granted the right to reproduceksn public and market the work solely in
the volume determined in the contract, otherwidg within the limits of statutory provisions
pertaining to publisher’s transactions, for, in #isence of any agreement to the contrary, the
right of translation will not devolve to the putbier®3

Section 522 of the Commercial Code stipulates vatiard to the interpretation of publisher’s
transactions that in case of doubt the contractgyiitle only to a single publication of the
work. In publisher’s transactions transfer is usuadstricted in time too when the publisher’s
transaction is confined to one or several editidmon termination of the scope of publisher’s
transaction the publisher's right will revert toetlauthor anywa$>* The publisher can
sublicence the publisher’s right (unless anythmghe contrary arises from the content of the
publisher’s transaction) without the author’s cortdmut will remain responsible to the author
for completion of the publisher’'s transaction imfmrmity with contract. Actually, it is a
transaction on commission rather than publishegagaction that is entered into when the
publisher publishes the work, in its own name bitheut having acquired the publisher’s
right as exclusive right, for the benefit or at theense of the authdt: It might occur that a
publisher, believing that it can publish it, haseatly printed a work in proper number of
copies or has sent it to the bookseller, and &t ploint another publisher brings an action
against it, certifies an exclusive right, stronged acquired earlier, and on these grounds
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sequesters or causes to confiscate the inventanyeds by the other publish&f. The
requirement of good faith, which is the basis ddloigs, demands that publishers engaged in
publishing books as a business activity, evenayttio not maintain business relations, should
inform each other whether one of them holds anyluskee right to publish a work
(translation) that will prevent the other publisHesm publishing the work (translation);
making a statement can be enforced by judgmerftfoo.

If somebody makes a work for somebody else withendcope of his employment or activity
based on service or contractor’'s agreement agnfiglfit of the obligation assumed by him,
then it should be decided according to the circams#s of the given case to what extent the
copyright on the work will devolve even without s stipulation to the employer or the
customer placing the order as a result of the aohtconcluded on providing such work.
There is no general rule of law stating that, ia évent that somebody is obliged to make and
deliver a work covered by protection to his emploge a result of service or other similar
contract, then, in the absence of any stipulaterhe contrary, the copyright of the work
should devolve to the employer as a result of th@ract without any restrictions. The issue
of devolution of copyright should be addressed gbvay taking the circumstances of the
given case into account, by deciding for what psgsoand for what kind of disposal the
employer has been provided with the work, accordimghe stipulation set forth in the
contract or the contracting parties’ presumablé 3/l

When he transfers his copyright, the author willuseially materially interested in ensuring
that tgéeg person who has acquired the rights totkellwork should indeed exercise such
rights:

Contractual relations affect the author’s inter@ssolutely directly since legal regulation in
force in this respect will get the author to reeewaluable consideration for his work; in spite
of that Act LIV of 1921 contained no rules at all settlement of contractual issues, and left
the contract to the parties’ unlimited autondflyThe very few provisions pertaining to
copyright contracts were contained in the Commereade; for this reason, Act IIl of 1969
gives authorisation that in determined cases r@iléaw should permit conclusion of use
contracts only with the assistance of organisataartlorised to do so.

The principle of regulating contracts, also follalvey our Civil Code, is permissivity.
Dispositive, permissive rules, accordingly, giveidgumce to the parties, replace the
contractual will where the parties have not stippdaany provisions, and in general they make
it possible for the contracting parties to settle terms of contract by agreement at variance
with the rules of the act. This principle of civdw is enforced in copyright law with the
restriction that the act does not allow any dewiatio the detriment of the author from the
rules that serve protection of the author’s interAtso, the provisions of the implementing
decrees issued on the grounds of the act that &slgréorbid deviations have binding force
too; their most frequent case is determinationuthar’'s fees. Entering into force the above
described rules is served by the provision of ttelzat states that in case of infringement of
these rules the contract will remain in force the tinlawful stipulation will be replaced by
the relevant provisions of the act. Use contraatstrbe made in writing, in accordance with
general practice, only rule of law can provide gt to it in cases of less significance or
occurring en mass&!
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Based on practice of entering into contracts ampeegnce obtained by judges in application
of law, the act records some explanatory ruleschvhielps to explore the parties’ contractual
will. These rules take the side of the author ispdied cases. Accordingly, right of use will
be exclusive only in case of special stipulatidre user shall not sublicence the acquired
rights; sale of the copy of the work embodying ¢heation itself will not pass rights of use to
the buyer; and the copy delivered for use will remia the author's ownershi§?

Use contracts frequently include contracts on waokse created in the future, and as a result
of the nature of the thing, they offer more oppoities for disputes than use contracts that
cover already completed works. In this respect aberegulates the order how it can be
established whether the work made on the groundgpbintment is in conformity with the
contract—it specifies the consequences of providingroper works®® It is the user’s
obligation to make a statement on acceptance okt delivered under contract, in specific
genres and branches of use; the implementing deareset a proper deadline for it. The user
will have the right to return a completed work wghod cause to the author for correction.
Reference to good cause means that the user cexeatse this right abusively, and if he
carries out correction of the work without causenlilebe in breach of contract. On the other
hand, if the author refuses correction without ealre shall bear the consequences of breach
of contract. Even with both parties’ conduct in ddaith, it might occur that the work after
correction would continue to be unsuitable for usesuch cases the parties must bear risk of
failuer2%4jointly, which is expressed by the rulettbeovides moderate fee for the author in this
case’

The rule on alterations indispensable or obviounglgessary for use, not affecting the core of
the work implies the parties’ obligation to coogeralo ensure use, the author is obliged to
carry out such alterations, and if it is not polsithe user can also carry out the alteratf6ns.
At this point the act regulates two kinds of usatcacts, owing to their overall character and
being widespread: publication contracts and brastdtg contracts; in addition to them,
among provisions on specific genres, the act pesvibr stage performance contracts and
film contracts. According to the rule determiningbfication contracts, the author is obliged
to make the work available to the publisher andptliglisher is obliged to pay the fee, against
which it will the have the right to publish and retr the work. In the absence of expressed
contractual provision, the right of publication da®ot contain the right of translation; yet, it
usually provides exclusivity for the content of tbentract; works made for compilations,
dailies and periodicals are exceptions to this.rule

The act sustains the very significant provision@gtin rules of law on copyright after the
Second World War that publication contracts shallec a determined period or determined
number of copies only. The act allows the optiomtike exceptions to the rule: practically, it
occurs when the right to publish a foreign workHangary is acquired in accordance with
international practice.

The publisher will have the right to publish therwbut will not be bound by any obligation
in this respect that can be legally enforced by, ldwhowever, the publisher fails to publish
the work within a proper timeframe, the author wWilive the right to withdraw from the
contract and claim reimbursement of his fee bec#useisk of failure not imputable to the
author must be borne by the publisf&r.
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A new named contract is broadcasting contract, e/lemmsequences of delayed use are
identical with those under publication contra®fs.

Maintenance of inalienability of the author's ecomo rights—implemented as a general
rule—made it necessary for Act LXXVI of 1999 todialise rules of use contracts to a great
extent.

Certain types of use contracts are regulated smalfdin Act 11l of 1969 and in a dozen of
ministerial decrees. The effective copyright ads sl the rules of use contracts in a single
statute. The act continues to name publicationraotg and film contracts as separate contract
types, and defines specific rules of contracts smaf softwaré®® In addition to the above, it
is not reasonable to introduce or maintain furtta@mtract types; this, however, will not rule
out that provisions on specific work types shoultead to contractual issué$.

In accordance with Section 205 of the Civil Codeeation of the contract requires the
parties’ agreement on material issue and issuessifitd as material by any of them. If the
use contract is entered into under general con@hteérms and conditions, the provisions on
such terms and conditions of the Civil Code gov&aying regard to these rules of the Civil
Code, it does not seem to be reasonable that Adf 11969 should provide separately for
mandatory content elements of use contracts. lHdvoot be expedient, and would be alien to
our civil law, if the act contained mandatory cantelements for lack of which the contract
would be considered void; lack of agreement on natessues can prevent execution of the
contract only. Instead, regulation should aim tiphiee parties to attain targeted legal effects;
S0, it is expedient to make such provisions thatantpossible to enter into and maintain the
contract even in lack of agreement on specificassit is especially true on specifying forms
of use. Licence to use is confined to the form ¢ undispensable for implementing the
objective of the contract if the forms of use itemds to are not expressly specified in the
contract. Also, there is a need for explanatorgsub protect the author and make the user
interested in clearly determining the terms anddd@ns of the contract; that is why the act
stipulates that an interpretation more favourablghie author must be accepted when the
content of the use contract cannot be clearly coedf’

The act defines the meaning of exclusive and nahisie licence. It stipulates that non-
exclusive licence to use granted before enteritmytime contract granting exclusive licence to
use will survive, except when the contract betwten author and the user acquiring non-
exclusive right to use expressly sets forth pravisito the contrar§/*

One of the fundamental cases of terminating theraohis when the entitled person of the
licence to use does not commence use of the watknwihe timeframe determined in the
contract. Foreseeing this case it is expedientite gght of cancellation to the author,
however, only in the event that the licence to igsexclusive. Also, right of cancellation can
be given to the author in the event that the ugerceses the rights granted by the exclusive
licence to use in a form obviously unsuitable fapiementing the objective of the contract or
contrary to intended use. As regulation of use remts is basically permissive, the author can
stipulate right of cancellation in the above casesontracts granting non-exclusive right to
use too, or it is possible to attach legal consege® to failure to use or the user’s improper
exercise of rights also in contracts ensuring esiclulicence to us&’?
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VI. 2. Provisions regarding specific genres

VI. 2. 1. Literary works

Section 1 of Act XVI of 1884 resolutely states firenciple that solely the author of writer’s
works shall have the right to reproduce, publisd ararket writer's works, infringement of
this right will involve compensation for damage andpability.

The subject of protection provided by the act is #uthor of the writer's work; yet, the
guestion might arise who can be considered theoawthwriter's work. The act does not
define it but it can be declared unambiguously thet the person through whose intellectual
activity the writer's work has been created thaste considered the auttfdt.The object
of protection is the writer's work, whose reprodactcan result in law of property/property
right benefits, and this is typically not the maecnyst or the picture itself but the given form
of appearance which is suitable for imitation orchmmnical reproduction. Consequently,
copyright is an absolute right without corporeajeah its content is constituted by the right
of reproduction or imitation and by the fact thatd parties can be excluded from exercising
this right. The author’s right to reproduce his kwat his discretion arises from natural
freedom and is not subject to acquiring any speadlt. The author can lose this title, but it
is not copyright itself that disappears becauseilltterminate only after term of protection
expires. Copyright is a property right, which iddonbtedly confirmed by Section 3 of the act.
Property right significance of literary papers iéfetent from their literary value, the act
basically applies to law of property aspects; tfursg works with lower literary value will be
provided with protection identical with the protect given to more valuable scientific
works 2™

Nor does the act determine what can be considerger'w work. It can be declared that the
term of writer's work depends on joint satisfactmfrthe following two conditions: on the one
hand, whether the work is the result of the authasvn intellectual activity; on the other
hand, that it should be a product that is suitédnlditerary circulation, publication. This latter
condition definitely appears in the text of the sittce by copyright the act means right of
mechanical reproduction, i.e., the right by whible writer's work can be placed in literary
circulation through printing or other activity; follows from this that a work that is not
suitable for this due to its nature cannot be thjeai of copyright’®

In general, a writer’'s work is all thoughts expexben external physical features. In terms of
the act, however, any and all intellectual products., literary papers, that cannot be
considered a drama or is not connected with a raugiork shall be writer's work: this shall
include, as a matter of fact, literary genres egtih spoken language, which are ranked by
the act to Section 6 (6).

Based on practice, papers without any literary e/alists, registers, compilations, business
advertisements, circulars, playbills, copy-booksyice lists, invitations, appeals,
announcements meant for public distribution shall be considered writer's works. Sent
private letters are not protected against pubbcaby Act LIV of 1921 either; the sender of
the letter and secrecy of letters were protectethbyprovisions of the Criminal Code. The
same holds good of the so-called letters that—Héwise they cannot be considered writer’s
works—do not fall within the scope of protectionAaft LIV of 1921. Abstracts from writer’s
works, if they appear in newspapers, and servet stescription of regular scientific works,
shall not be considered usurpation, except forrabist of musical work&'® Writer's works
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shall be always considered protected against al@aptdoe it from one genre to another or
within the same genre.

The act indicates the “scope of exclusive legal ioon” of the author of writer's work over
his work by the terms reproduction, publication andrketing, and in such form that these
triple titles belong to the author both jointly asdparately. In other words, the author’s
powers will be infringed by the person who onlyraguces his work without his consent, i.e.,
merely publishes or markets his work, printed eitae/fully or unlawfully, without title to do
so. By these three terms the act specifies sdbelypbwers of the author of writer's work, but
this theoretical specification is not complete aadnot be considered a general statement that
would specify the powers of the author of all caglyted works?’’

The "scope of legal dominion” of the author of wris work extends not only to his written
works but to his certain presentation, recitatiand readings. He is also entitled to right of
publication of certain public speeches, howevely amth respect to collected editions,
furthermore, to right of translation of his workanother languages, and the translator of the
translated works will be entitled with respectlte translation to all the rights that the author
is entitled to with respect to his work. Howevére tact does not protect works already made
public against public performance, except for tteeptays and musical worké&®

The author of musical works—apart from translatigits that cannot be applied here—in
addition to the rights the author of writer’'s woiksentitled to, have exclusive rights to adapt,
abridge and arrange his work and perform his warlpublic. The author of theatre plays,
including musical plays, in addition to public parhing rights on his work, has exclusive
right of translation and adaptation. The authowofks of the fine arts has exclusive right to
remaking, making public and marketing. Technicalksp on condition that they cannot be
considered works of the fine arts owing to themdiion, will be provided in every respect by
protection granted to literary works, or else bytpction given to works of the fine arts.
Regarding photos, the author of the original phipg has exclusive right to remake, make
public and market his work?

The author is the person whose intellectual agticieates the work; this applies both to
writer's and other copyrighted works. As the terathar is exclusive in the act, the person
who has entrusted the author to create a work edoylmo means considered an author, not
even if he has ordered the work from the autholirsgdee or advance payment, or has
contributed to the work by his design or advite.

Those who participate in creating author’s workScasitributors” at newspapers, periodicals
under leadership of an editor do not have indepenaethor’s legal status but are taken into
account as independent authors with respect tanthependent writer’'s works or fine art
works created by them. In the absence of any agmeemo the contrary, contributors of
newspapers or periodicals assign the independgnyrighted work created by them, as
authors, to the company for making it public onice, for a single publication, and their
further rights regarding it will remain untouched.

Section 12 of Act LIV of 1921 speaks about co-atghehen the same work is created by the
intellectual activity of two or more persons aimadone purpose. The circumstance that that
the co-author’s name is not indicated on the wasksdnot prevent the work at all from
having several authors in terms of copyright lawcése the parts cannot be separated the act
sets forth that each of the authors is authoriseteproduce, make public and market the
work, however, subject to compensation to be gimesdvance, the amount of which will be
determined by court at its discretion in disputas, even in legal proceedings the authorised
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party must wait for the court decision since withduby making the joint work public he
would expose himself to legal consequences of asiom>*

Individual intellectual activity manifests itself isubordinated scope too; it is not absolutely
necessary that it should represent creation ofva olgect. The act does not distinguish
protection between works made public and worksmatle public; so, it will be considered
infringement of copyright when an unprinted manipgcis published without the author’s
consent??

The first page of a printed work or a work in magris is usually the title page that indicates
the subject matter of the work and in many caseduymres serious effect with respect to the
financial profit the author or the publisher exgeitt receive from making the work public. It
arises as a question whether it can be considafedgement of copyright if somebody uses
the title of an alien work in an unchanged form dorotherwise independent work. The title
of the book does not serve to communicate thougstgrime aim is to indicate the writer’s
work; therefore, it cannot be considered writer@rkv—although it constitutes a part of it—
and it follows from this that the use of the tité an alien book itself will not implement
infringement of copyright. Losses arising from suate belong to the scope of causing
damage to property, pecuniary loss rather thampyraght law, and makes it possible for the
person concerned to bring an action seeking pridtibof use and claim for compensatfn.

It is considerably different from the issue of ugithe title whether the so-called “re-issue
under a new title'(Titelausgabe)s lawful, i.e., the activity when the publishetds a new
title page and year of publication to copies obéder edition and indicates that the work has
been published in new edition. Although in boolkex&dl business it is not regarded as fair
practice, it is stressed that in this scope thé ddenfringement of copyright will not hold
even if the author has not given his consent taiitce what happens now is remarketing
copies lawfully reproduced already. This argumeitt be sound only in the event that the
author has transferred his copyright on his worthaut any reservations and infinitely to the
publisher. If the author has assigned his workafoly one edition (and that in a determined
number of copies), then the publisher shall naatfany changes or modifications on specific
parts of the work—in addition to publishing theetetined number of copies, the manuscript
and the mastercopy constituting a supplementaryqgfat. In this case, the publisher cannot
reproduce specific parts of the work without theéhatis consent beyond the determined
number of copies, and can market the produced sapiely under the title page edited by the
author, with the number of the real edition attatteeit?®*

The question occurs whether each of the persorigipating in creating the writer’s work
can be considered a contributor. It should be notetlvance that owing to the character of
the thing none of the persons who deal with thekwafter it has been created are
contributors. The act provides protection solelyhte author, so the answer will be given by
the term that defines author’'s capacity. As it baen mentioned at the beginning of the
chapter, the author is the person through whosdlentual activity the writer's work is
created; so, every and each person who carry et activity during creation of the work is
author or contributor; accordingly the party placithe order or the sponsor—as they do not
carry out any intellectual activity during creatiasf the work—are not contributors.
Nevertheless, it might occur that somebody brirggrdbutions to the making of the work in
such fashion that his activity does not qualifyaaghor’s activity—such non-independent
contribution is a typical case of assistance—ifdiection and content are determined by
another person in such form that the work createthd the contribution can be considered,
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in terms of its intellectual content, the work detperson who determines it rather than the
work of the person who directly creates it. Theesasf such non-independent contribution
can be determined only in particular cases, indi@ly. It is important to note: the
circumstance that one of the contributors has legicated on the writer's work as author
does not exclude demonstration of the fact tha¢rséypeople have carried out activity jointly
in creating the work, however, until this has beeoved the presumption that the author of
the work is the person who is indicated on the fdition of the work will prevail. The act
vests contributors with equal rights, each of thesn exercise the right of reproduction,
making public and marketing, as matter of factjactito satisfaction of the pecuniary claims
of the rest of the contributors.

In accordance with Section 2 of Act XVI of 1884]leoted works can be classified into three
groups:

— The first group contains collected works where ¢batributions of each contributor are
organically connected and constitute an integralle/flencyclopaedias).

— The second group contains collected works thatnaaele up of several contributors’
works separated from each other, covering sepaudect matters in such form that they are
compiled externally by the publisher, editor withany internal connections between specific
parts (scientific periodicals, newspapers).

— The third group contains collected works that asmgiled and published by the editor
from documents not subject to the scope of the act.

Regarding works that belong to the first group dbesets out from the basic principle that if
somebody publishes an independent work edited ftanworks of several contributors as
parts, which itself constitutes an integral whatel e accomplishes it by obtaining, selecting
and compiling specific parts according to a deteediplan, then this will be real author’s
activity and as such will be entitled to protectlmnlaw. The collected works belonging to the
second group as integral wholes, contrary to tlev@bare not covered by protection; in this
case, as the act protects solely author’s actaiiy the editor does not carry out any author’s
activity, only the specific parts will be protectdd the cases belonging to the third group,
collected works are compiled from as yet unpublisdecuments, contributions not covered
by legal protection (public property documents) evehediting provides sufficient reasons for
their protection, it being specified that preparatactivity without real publication will not
establish editor’s rights.

Regarding collected works, copyright will belongth@ authors of specific parts. The aim of
this measure can be formulated in the intentiosetba limit to the editor’'s copyright. The
editor can use copyright for himself to the extanat it is the result of his creative activity,
that is, he has connected specific parts into tagral whole and thereby he has created an
independent writer's work. However, he will not leasopyright on specific parts even in this
case, since they owe their creation to the autbibspecific parts and not to the editor. It does
follow from the above, however, that, in additi@anassigning specific parts for the collected
work, the authors of specific parts would be autiet to sell and print their works separately.
Act LIV of 1921 protects writer's work®> musical works®® works of the fine arts and
applied arts®’ photographic worké® text images, motion picture wor& maps, designs,
drawings, figures and plastic arts works determimedthe act®® Furthermore, treaties
separately refer to scientific works, the act dfaess them under the term works covered by
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protection. Although the Rome Convention specifichsts lectures, addresses, religious and
other speeches of similar character, in accordanttethe act lectures, addresses, speeches
will be protected only in the event that they seitve purposes of education or entertainment,
however, both the act and the treaties are sileoutawhat provides the work with the
capacity due to which it is covered by protectibhe act declares exclusivity of copyright;
paying regard to this it has a law-of-things natared owing to that the author can assert this
against anybody who injures him in his copyrighbn€erning this regulation the act defines
the following term&™*

- Reproduction: reproduction/duplication of the warkany procedure. It makes no
difference whether the copy made of the work makeswork perceptible directly or by
setting a mechanical equipment goifig.

- Making public: any form of making the work (or miréts material content) public
for the first time. The author must be granted rilgat to decide at its sole discretion if he
wants to make his work public and in what form. Neublication of a work already made
public once by the person authorised to do so ismger the author’s exclusive right

- Publication (appearance): it is different from nmekipublic because it contains the
purpose of marketing (putting into circulation) @msblished works are those that have been
lawfully issued. Also, works shall be consideredlmhed when their reproduced copies are
made obtainable, available to the public, thathsy are offered for sale or are otherwise
distributed. Publication: Any form of making the fkgublic, which can be unlawful td8?

- Marketing (putting into circulation): commencing rketing of the copies made of the
work, which enables the public to obtain specifipies of the work. A person who keeps a
copy of the work in stock for sale or keeps it neéat sale will also market the work.

- Keeping in circulation: it is different from markeg (putting into circulation) to the
extent that the publisher is the party who putsvibek into circulation, and the trader—if the
work has been published not by him—is only theypatto keeps the work in circulation’

The right of reproduction, making public and mamkgtdoes not amount to the sum total of
the exclusive rights of the author provided by &leé In addition to the above, the author has
exclusive right to public performance of theatraysl, musical plays and motion picture
works even after they have been made public, tegotation of works of the fine arts already
made public, by mechanical or optical equipmentkfosiness purposes. The author has the
right to issue exclusive licence to another peinsosell his work in his own translation, use,
adaptation, i.e., to reproduce, make public andketahe translation, use, adaptation of the
work made by him. These rights apply to the salé¢hefwork. Furthermore, the author has
exclusive right to decide whether his name sho@dnldlicated on his work or any changes
can be made in his work. These are the author'simights®

Anybody who uses an author’'s work with his consiemtthe purposes of another genre,
adapts it without creating an independent origiwalk or translates the work of another
person will not become a co-author, and can dispese the work produced by use, adapted
or translated only without injury to the rights thethor of the original work is entitled to, i.e.,
can sell the work so created solely with the conséthe original authof?’

The act states that reproduction, making public emwadketing of the translation of writer’s
works into any language without the author’'s cohsdrall be considered infringement of
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copyright?®® Actually, anybody can translate a writer's work the consent of the author of

the original work will be required for selling tredready completed translation, for public
performance of the translation of theatre playsfan@éommunication of the translation to the
public by radic®® In accordance with Section 8 of the act transtej@daptations, indirect
acquisitions, any reworking and use of the orignwatk enjoy protection identical with the
protection granted to the original work, withoujuirng the rights the author of the original
work is entitled to; this protection, however, widle obviously granted to utilisations,
adaptations only if they represent peculiar indraidintellectual activity. If the work created
by using the original work departs from the oridgiwark to such an extent that it is presented
as a new original work, the author will have thghtito dispose over it without paying regard
to the rights of the author of the original wdfR.

As translations and the completed adaptations ooritee original work, in the former
reference must be always made to the author obtiggnal work as it was indicated on the
original work, but by indicating the translator's adapter's own name or pseudonym or
otherwise it must be expressed that the translatidaptation does not arise from the author
of the original work because otherwise it will \dté the moral rights of the latt&. With
regard to the scope of the right to translatiorg asd adaptation, the contract entered into
between the parties governs; so, for example,niefmdy can acquire right to translate the
work into another language, to rework or adaphitny form, then, in the absence of any
other stipulation, here again the acquired rightsimioe considered exclusive unless the
contrary can be deduced from the circumstancehetasé’ To sell the work completed
with the permit of the author of the original wotke translator, user, adapter—in the absence
of any agreement to the contrary—will not have bbao the consent of the author of the
original work except when the relevant sale is sinet the parties could not have kept it in
view when giving the permit>

If somebody has acquired right from the authorhaf original work to translate, adapt the
work, etc., then within the permit obtained frone thuthor on the grounds of the right he is
entitled to he will have the right to act againsylaody who violates him in his right. The
translator, adapter, user, with respect to theiviag will be entitled to copyright separate
from the copyright of the author of the original lpand they will not become co-author of
the author of the original work either unless cthatship can be deduced from the parties’
agreement according to the circumstances of the. dasey will be protected against third
parties with respect to their own completed wosk as the author of the wotk:

Special provisions with regard to literary worksreveadopted by Act Il of 1969 on the
frequent case when collected works compiled bynsifie institutions or state bodies are
published. In accordance with the provisions knawaur copyright law, in this case author’s
rights are exercised by the institution (body) giawg out compilation, and the term of
protection of the work must be calculated fromykar following the year of first publication.
Without this provision, scientific institutions arstate bodies could not exercise author’s
rights on the collected work as an integral whaleir work would not be covered by
copyright protection. Nevertheless, author’'s ofcHjie parts can continue to exercise their
rights on such specific parts, beside the authogbts covering the entire work that the

institution (body) carrying out compilation is eteil to3%
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In accordance with the act, author’s fee must be pa public performance of literary works
not meant for stage, if otherwise the case of tree regulated in Sections 16-21 does not
hold. Implementation of this rule is facilitated by adopted statutory protection on giving
the author’'s consent through discharging the aighfee. For works not meant for stage
presented in public performance are literary wooksshort volume where obtaining the
author’s consent for specific occasions would mage difficult>°

Author’s rights must be enforced also with resptectillustrations of literary works by

stipulating the author’s consent.
VI. 2. 2. Dramatic works

Act XVI of 1884 restricts right of public performem to theatre plays, musical plays and
musical works, for they are usually meant to besg@néed to the public in artists’
performance. There is no need for reservationgtits, whereas the act does not bind public
performance of other writer's works to the authqgr&ymit if they have already been made
public.

Theatre plays can consist of one part to be plédyethe performer in the stage presentation
written down in the work. Public performance ofydaeserved for the author should usually
mean their stage performance, i.e., a performaanged out through playing parts arranged
in scenes. Recitation of plays or certain partseibfealready made public is allowed because
such recitation cannot be considered public peréme of the play in terms of copyright law,
whereas recitation of plays where parts are peddrto a certain extent falls within the scope
of prohibition of public performance. Communicatiohtheatre plays to the public by radio
requires the author’s consent. Stage performanpiag$ can be carried out by living persons,
by reproducing their performance by living persima film or by puppets®’

Musical plays shall mean theatre plays where thelsvand music are organically connected,
such as operas and operettas. Musical plays armdrehplays include oratorios if they are
“equipped with” choruses and private pafts.

Special gatherings held under names of casinobschith a large number of members and
other similar names lack the character of familyhgeing due to the number of persons
authorised to attend. So, in terms of the appboatif the copyright act they qualify as public
performance even if associations hold these spgaihlerings at their own premises without
admission fee and they can be attended only by remmtf the association and possibly
members of their families or the guests they caiten Section 50 of Act LIV of 1921
considers pantomimes, dumb shows and choreograptiks, in terms of copyright law,
either theatre plays or—if they have music—musipidys based on their cont&Hy
emphasising that these works are protected worlessa@my respect. In accordance with the
Berne (Rome) Convention, oral works can be covesedrotection only in the event that the
form they are staged is fixed in writing or othes®jii.e., in any form. This act does not bind
protection to such prerequisite, although the nénial reasons for the act refer to the above-
mentioned provision of the Convention.

The act covers theatre plays, musical plays andcalusiorks created through translation,
use, adaptation also with respect to public peréoroe by protection similar to that provided
for literary works. The translator of the yet piitl play will have exclusive right of public
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performance of the completed translation only ie #@vent that the author of the play has
transferred this right to the translafof.

In accordance with Section 52 of the act, right paiblic performance extends to the
mechanical performance mentioned in Section 6T8¢ act prohibits public performance of
plays, musical plays and musical works both whechsworks are performed directly by
persons in public and when the public performasceommunicated by equipment serving
mechanical performance to the public, in the presesf audience gathered at a determined
place. Section 53 sets exception to the provisimrt@authors that without prejudice to the
rights the authors are entitled to against eaclerathis sufficient to have the composer’'s
consent to performing a musical work with words; #eere is no need for the librettist's
consent, on condition that the author of the wdrds given consent to setting his work to
music. The act removes musical works from the sadphis exceptional provisigrwhose
public performance requires the consent of both libwettist and the composer. When
regarding other musical works the act considersctmposer’s consent sufficient, it stresses
that it does not affect the rights the authors heyaanst each other.

Section 54 extends the rules set regarding writeoeks to the right of public performance, if
they are suitable for that, with respect to thetenhof copyright. Section 55 stipulates that
provisions of Sections 11-17 shall be applied prigp® the duration of the right of public
performance, but the act separately provides fakksvoreated under pseudonym or without
indicating the author’'s name and bequeathed wadnkaccordance with Section 57, anybody
who performs or causes to perform a theatre plasgical work or certain parts of such works
without the author’s consent wilfully or negliggntommits infringement of copyright. To
ensure that restaurants, cafés and other publieplaf entertainment can be efficiently
controlled in terms of public performance of mubia@rks, the Association of Hungarian
Librettists, Composers and Music Publishers wasnded to prevent unauthorised
performances and protect public performances ofcabworks outside the stageetit droit).
The scope of the cooperative society does not diechktage performance of pieces of music
contained in musical works, related to theatre qlaccording to its standing order, every
newly accessed member is obliged to make a statenmewhich it transfers the right of
public performance of all its musical works to fieoperative Society, irrespective whether
the author has notified its musical work to the @erative Society or not. Thereby, owing to
the fact of accession, the Cooperative Society iaggjihe right of publication of all the
author’s musical works, except for the musical vgottkat have been made for a determined
night-club or stage and for musical works with fgrewords obtained for such purpose; the
Cooperative Society brings these works to the rot€ its clients in the journal of the
Cooperative Society. Those who perform or causpetform musical works in public will
acquire right to public performance of protectedkgdrom the Cooperative Society against
payment of royalty in a determined amount, andngiieincome received from royalty will be
allocated between the authors according to a detednrate, enabling them to earn a
living.>** Thereby they want to avoid that those who acquigat to perform protected
musical works from the Cooperative Society agapsyment of royalty in a determined
amount could be held responsible for the perforraaiitie author himself has the right of
public performance of theatre plays and musicakgdout mostly it is the publisher to whom
the author transfers the right of public perform@anthe author of a play will usually enter
into a contract with the stage publisher in oradeensure possibly the most successful stage
performance and sale of his play. Under such cotstithe author assigns exclusive right of
disposal over the stage performance to the publisteing specified that on the grounds of
the contract the publisher will have the right amtl be obliged to take steps necessary for
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protecting copyright. The publisher is obliged teliger income based on determined
settlement of accounts to the author, after dedgdtie commission the publisher is entitled
to under the contract. Quite often, in the contithet author usually assigns the right to
translate, adapt the play, make a film of it, aothmunicate it by radio to the stage publisher.
The Society of Hungarian Stage Authors was fourfdethe benefit of stage authors with the
aim to develop national literature, represent aradggt intellectual and financial interests of
stage authors and translators. For the benefiisahembers, it collects royalties payable on
public performances of dramatic works and takei&igy actions against theatres not paying
author’s fees. It does not dispose over membeestth plays, however, it has the right to
give permit for amateur performances of theatrggglagainst payment of royalty, also on
works whose authors are not members of the Sockgyentrusted by its members, the
Society handles the royalties received from makieir works public by radig‘?

Section 58 properly extends the provisions on legakequences of infringement to rights of
public performance but does not refer to Sectioft*2#ecause as a whole it is not suitable for
being extended to public performances. Sectioh*§&operly extends the rules on judicial
proceedings, copyright expert committee, limitatiand registration set out for writer's
works, if they are suitable for it, to rights oflpic performance.

With respect to performance of theatre plays mad#i@ Act LIV of 1921 provided special
allowance for amateur art groups: the performaress ¢hot require the author’s prior consent,
furthermore, no royalty shall be paid if the pemi@nce does not serve the purpose of profit-
making or increasing profit and participants arepead any fee.

VI. 2. 3. Musical works

Musical works are also intellectual products, tlaey produced and sold in the same form as
literary products. The intellectual activity th&iosvs itself in a composer’'s composition needs
the same legal protection as literary products. fOnen of appearance of musical works is
quite diverse; be it any form it will be covered bgpyright protection if they have certain
requisites. Such requisites are, for example, tthey should be the product of the author’s
intellectual activity and they should be such maisigorks that can be published. The act sees
the cause for protection in the fact that musicatks, just as writer’'s works, are distributed
by printing and engraving, and that the compossrtha same relation to his composition as
the author to his writer's work. So, the composél ave the exclusive right to mechanical
reproduction, publication and marketing of his wifkThat is why Section 45 states that the
provisions of Sections 1-6 and Sections 9—44 aplicable also to the composer’s right of
reproduction, making public and marketing. Conaggrinusical compositions, infringement
of copyright will be implemented not only when thage simply copied but also when the
work is adapted in any form that basically cannetdonsidered individual composition.
Whereas the act allows that existing musical wadsld be freely used in creating a new
work which results in one’s own intellectual protduQuodlibes, if they consist of small
parts, bars adopted from specific works, do notlement infringement, when the source is
specified as in case of quotations adopted iraligeworks>*°

Section 47 sets the same exceptions with regardusical works, with slight deviation, as
Section 9 regarding writer’'s works. So, compareavtiter's works the difference is that the
act does not allow adopting of musical works inexied works meant for ecclesiastical use,
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and it stipulates that the only condition of qugtand adopting is that the author or the source
must be specified!:’

Section 48 mentions merely exceptional cases ragandusical works, their existence do not
implement infringement of rights either. This sentistresses the case from among conducts
implementing infringement of rights when a writew®rk is used as the words of a musical
work, provided that these words are written dowmintpd together with musical
accompaniment. The reason for that is that in stades the music itself constitutes the
material part of the creation, and the writer's kvas not seriously injured by such use;
however, even in this case the condition will prevhat it should be a work already
published or the author should give his consenisi® of a work not published yet. The act
removes writer's works that are owing to their matwritten only for musical compositions
such as operas, operettas and oratorios from amotey’s works that can be used as words.
Furthermore, this section states that the authooissent is required for publishing words
without musical accompaniment. This applies to wotkat are usually performed with
musical accompaniment.

Act LIV of 1921 takes over rules on musical worksni the former statute. It is allowed to
use the tune of a musical work covered by protadfia new original work is created through
use. Whether a new original work has been creaiktdevdecided by court, possibly on the
grounds of an expert’s opinion. In accordance whihact, it is the author who has exclusive
right to reproduce, make public and market musigatks within the term of protection.
Reproduction can be carried out by musical notatithmnough prints, manual copying or
recording on gramophone records and film, whileketing means putting specific copies of
prints, manual copying, gramophone, film recordiimgs circulation®!®

Reproduction, making public and marketing of musiearks can be the subject of
publisher’s transaction. Section 46 properly extendles set for the content of copyright
concerning writer’'s works to musical works. Prowiss of Section 6 (9) applicable to musical
works provide mechanical performances with mect®njrotection against their u3g.
Setting a writer’ work to music requires the perwiitthe author of the writer's work. Act
XVI of 1884 allowed use of already published wrgeworks as words of musical works for
joint printing without the consent of the authortioé writer's work®?° The 1921 act modified
this provision because it cannot be harmonised thi¢ghspirit of the Berne Convention and
because it is unfair to demand that, on the one he poet should tolerate that his poem is
set to music even in spite of his will, on the othand, that the words should not receive the
part from the financial result of the musical wadtkis lawfully entitled to®** Actually,
anybody has the right to set a writer's work to musut if he reproduces, markets the
writer's work set to music without the permit ofettauthor of the writer's work, then he
commits infringement determined in Section 5.

Section 3?2 allows that the audience of a concert should ¥oltbe words of the performed
musical piece by reading which advances undersigndnd enhances enjoyment of the
performance. To protect librettists’ interests, #ue allows production of these copies of the
programme solely for the audience of the cont@rthe right of reproduction of the words
belongs to the director of the relevant public roakiperformance. Section 48 properly
extends the provisions set with regard to term obtgetion, legal consequences of
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infringement, judicial proceedings, copyright expeommittee, limitation and registration
concerning writer's works to musical works.

In everyday circulation, the author's mechanicghts mean the author’s exclusive right to
sell the work by gramophone and other similar eapgipt but mechanical rights do not mean
the right of recording on film and transmissionragio. To the marketed gramophone records
they stick the “licence marks”, including authoreyalty, of the person who has the
mechanical rights on the work, to prove that thengyphone record containing the protected
work is in circulation with the permit of the subjeof mechanical rights and that royalty has
been discharged for the protected work. In termsagyright, sale of gramophone records
must be considered unlawful where the licence rhaskbeen attached to such records but the
stuck on licence mark has later fallen off; in tbése it is necessary to obtain special licence
(additional mark) of the person (body) who ownsrigats to self?*

Public performance of musical works already madalipg-except for stage performance of
musical works or complete performance of musicalkeaneant for the stage—is facilitated
worldwide by copyright laws and international agneats, which presume that the author’s
consent has been given to the performance agagsignt of fee.

This arrangement was enforced by Act Il of 1968. fbhere are words available for a part of
musical works, which are covered by protectionnaependent writer's works. The act solves
this question by stating that in performing musiggces music is primary and words have
auxiliary additional role only; therefore, underpgaght protection obligation to pay fee is
adjusted to the protection of the musical wirk.

VI. 2. 4. Films and other audio-visual works

Films are always made by using several author'sksv@nd are the result of collective
activity; at the same time, they are presentetiecatdience as a uniform creation. Act LIV of
1921 reckons with this peculiar feature of filmsemhon the one hand, it recognises rights of
authors who bring contributions to the making @& tim, and, on the other hand, it authorises
the film factory to exercise their economic riglatgainst third parties as legal successors
exclusively. By this solution the act does not takesr the presumption known in some
copyright acts that the author of the film is thedqucer of the film; yet, it properly ensures
the rights of the film factory regarding the fiff.

The film factory acquires the right of distributiand public performance on the film made by
using various author’s works, without restrictioriBhe act gives the author right of
withdrawal if the film factory does not record twerk on film or does not complete the film.
Concerning withdrawal, the act restricts the aughdaim for fee to the case where the author
has carried out creative work expressly for theppses of the film. At the same time, the act
contains competition rule for the benefit of thienfithat the author can enter into a new film
contract on an identical topic within ten yearsnfreaompletion of the film only with the
consent of the film factory?’

In addition to film factories, other bodies deatlwmaking films, it is therefore reasonable to
put these bodies in a legal position identical wifitht of film factories if they enter into film
contracts.

In the case of the act in force today, characterfsatures of creating and using film works
and international norms alike make it necessarypasgdible to regulate these works at special
level.
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The act defines the term of the producer of thm,fivhich has significance in regulating
producers’ neighbouring rights, however, the pensto extends credit to the film producer,
sponsors production and places the order are nasidered producers. Film producers
contribute to creation of the film by organisatiperformance, in this regard they enter into
film contracts and direct flmmaking contracts wéhthors on creating the work. As a matter
of fact, film production requires other civil lanwomtracts too, so especially principal and
agent, contractor’'s, credit and rental agreemeindsnework rules pertaining to them are
contained in Section 64. Finalisation, final edijtis a peculiar form of author’'s moral rights,
in accordance with Section 65 copyrights on théremtof the film as a work with several
authors can be exercised only after fét.

Film contract is a peculiar type of use contrattse act regulates devolution of rights of use
in more details and in a more subtle form thaniSeetl (3) of the formerly effective Act IlI
of 1969, and allows stipulations to the contrary.

VI. 2. 5. Technical, fine arts and applied art weork

Works of the fine arts are not pure imitations pédfic figures of reality; instead, the artist
communicates his own thoughts, ideas, emotionhéset figures; so, in order to consider an
object a work of the fine arts it is necessary timtcreator should be controlled by an
aesthetic goal, which becomes complete in the @rsatactivity to give shape”, i.e., that
some object should be made of his thoughts.

Act XVI of 1884 protects the author of the worle.j.only the person who has created the
work, who has the individual intellectual work, Wilave copyright on the work, however,
assessment of this copyright can be excluded bfattéf the work is in conflict with law?®
Several persons can contribute to creating a wbtkeofine arts, for example, when specific
parts of a work are created by several personsjanous phases of creating a work are
implemented by different creators. In such cases, matter of fact, each co-author will have
copyright regarding his own activity. If the co-hats’ works are so closely interrelated that
they cannot be externally distinguished, or, evehd parts created by specific authors can be
externally distinguished but they constitute aegnal whole only when put together, then we
can speak about a single copyright, which can beertesl by each author, giving
indemnification to the rest of the authors. If #gthors’ works can be distinguished, they
constitute independent parts of the work, thergegarate copyright on each of the separable
parts, which they can assert separately. In crgdime art works, contributions can be
brought by persons who only assist others in cagrgut the work, this kind of contribution
does not generate co-authorsfip.

The creative process can involve a person who ststtbe artist with making the work. Such
a person will contribute as the party placing theéeo, who is usually not entitled to original
copyright but can enter into a contract with theator under which the author transfers
copyright to him without any or with certain restrons. Publishers can be involved in
relation to fine art works if the object of publimm is engravings. The publisher will have
copyright on the original work only in the eventttit is the author or acquires this right
through transfer. The editor or the publisher whmpiles collected works from specific fine
art works will have copyright similar to that ofiexs of collected literary work&*
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Adaptation is basically different from copying/regraphy because it means alteration of the
alien work through artistic activity by which a ndine art work is created. The adapter will
have original copyright on this new work.

Section 61 of the act uses the term "remaking’ emtiVely for any act that prejudices
copyright of fine art works. Usually this coversdl cases. One of them is copying the work,
i.e., the process where the perpetrator produces gat of remaking by free artist activity:
either by repeating the procedure used in themalgyr using another artistic procedure, for
example, drawing an oil painting. The other is nagtbal remaking where external aids are
used to produce copies, such as, for example, makphoto or impression. The third one is
mechanical reproduction where first a copy of tietupe suitable for duplication is made
from the original by free artistic activity thattém can be reproduced. It is unauthorised
remaking of fine art works and not making them pulthat the act prohibits, because the
right of making public and marketing belongs to thehor, which the author does not lose
and is not restricted by another person makinglitip.3*?

Remaking can be committed by several persons yimiho are to be punished as
perpetrators or parties privy to the act, if theg had faith. Imitation means borrowing the
technique, form of representation of the artispsafic works, and as this kind of imitation
does not mean conveying the material content ofoekywthe act does not classify it as
violation of copyright. The act protects the autfrom remaking, i.e., repeating his work with
identical content but it does not forbid other paisto use it freely for producing their new
intellectual product. The act does not prohibit mgkcopies that are made by amateurs or
students for their own use. Subject to meetingagertonditions, statutory prohibition does
not apply to single or manual copying made withauechanical equipment for
reproductior’>>

Section 62 does not consider remaking of workstet) permanently erected in streets,
public domain and other similar public places iotter genre infringement of copyright.

It was justified for the sake of literature to reraoremaking from the scope of statutory
prohibition where an artist makes a fine art woubl as writer’s requisite in a writer's work
for the purpose of interpretation, demonstratitinsiration. As a matter of fact, uniting with
literary content does not mean that the artistwased his author’s right. The act makes
inclusion in a work without the author’s consenijsgt to meeting two conditions: (i) the text
should appear as main object beside the copy opititere so that the latter should function
merely as explanation, (ii) remaking should appilydo specific works®**

Remaking of specific works can be included in nomistific and certain literary works too,
however, the act demands that remaking should dselgl connected with the new creation,
writer's work 3%

In the creation of writer's works, in addition thet author’s intellectual activity, only the
printer's work can appear, who does not acquireyigght, only if it is expressly transferred
to him; however, in remaking fine art works usuaither artistic work is involved, which is
usually carried out by an artist with a differeppeoach and requires a different kind of talent
than for making the original work. Remaking fing arorks is the exclusive right of the
author of the work, who, however, can permit lawgrhaking, or, once the work has become
public domain, there is no need for the authorissemt. The creator of lawful remaking will
acquire copyright on his new own work, which istifisd by the fact that remaking of a
work, if it is not done mechanically, will alway®mtain an artistic element, or presumes
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intellectual creative activity, which has the rigtd be protected against unauthorised
remaking.

Narrowing this scope, the act expressly prescrtbhas copyright protection shall be given
solely to remaking that is carried out in a gerré&ind of art different from the original. The
other case is when the lawful remaker can be cersidauthor regarding his work, if the
exclusive right of the author of the original wademinates and thereby the work becomes
public domain. This is different from the abovethe extent that in that case the term of
protection of the original work might expire sootigan that of the remade work, while in this
case only the remaking can be protected from tee*#f

It follows from the law of property character ofpgmight that it can be divided, which is
clearly shown by the fact that the authorised paitijer transfers the right restrictively or
transfers the entire right but for the benefit@feral persons.

Copyright is attached to the author as a person,tHs reason, if somebody acquires
ownership of a fine art work, he will not get ingsession of copyright; furthermore, adverse
possession and foreclosure do not lie with regarcbopyright. This justifies the provision of
the act that by transferring ownership of a finewaork the right of remaking cannot be
considered assigned. Sale of the original workicaalve ordering of remaking or transfer of
copyright only in the event that it becomes unambigly clear from the conduct aimed at
the above™’

The person placing the order (principal) is usualyperson who entrusts the artist with
producing the work. The act itself does not esshbdiriginal copyright for the principal but he
can agree with the author on derivative copyrigkt, the contract between them will give
answer to the issue of the principal’s copyrighite act deviates from this rule with regard to
portraits and likenesses of statues, because widenirng them the principal will undoubtedly
have right of remaking and it is in his personaéiast that his portrait should not be made
public in spite of his will, provided that the peipal desires that his own portrait should be
made. In this case the creator cannot duplicat@ttiered portrait in spite of the principal’s
will either before or after delivering the work. ®@&®quently, the owner will not be
automatically entitled to the right of remakingwever, he can prevent others from carrying
out remaking or he can make it difficult since tark is in his possession and he can exclude
anybody from it. In spite of that the lawmaker dat think that he should restrict ownership
right due to copyright protection, what is more, states that the owner is not obliged to
deliver the work to the author or his legal sucoe$sr remaking®>®

Applied art works, i.e., industrial products areguced by the same technical means as fine
art works, however, industrial products serve edkrphysical use. Fine art works, by being
made for industrial products, lose the protectioovgled by this act, and, having become a
supplementary part of industrial products, fallhantthe scope of regulation regarding such
products®>®

Section 60 of Act LIV of 192%° provides for copyright protection of fine art werkrhe act
covers all works of the fine arts with protectiomgspective of the form or shape of their
physical appearance. It does not distinguish betwerks used merely for aesthetic purposes
and works serving as objects of personal use,applied art works. In terms of protection it
makes no difference if the creation is in its fif@m or in any of the phases of creati6h.
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In accordance with Section 87 designs, drawings, figures mentioned in it, whiem be
considered fine art works, are judged identicafiyapplied art works. Protection is provided
merely for artistic elements of these works, sotgmion does not extend to inartistic,
conventional works, although the same applies ¢bitactural works. The term architectural
works is not restricted purely to built structures,can include architectural works not
connected with land surface. In accordance withatie reproduction, making public and
marketing of fine art works within term of proteatiis the author’'s exclusive right. The act
considers remaking, subsequent constructeproduction. The act mentions commercial
presentation by mechanical or optical equipmenaasew title, it makes it the author’s
exclusive right, which serves that fine art workseeady made public should not become
objects of shows for business purposes by projeatw similar equipment without the
author’s consent. The act reserves the right ofcernial presentation only for the auttot.
Violation of author’s rights provided in Section 68 infringement. Section 62 makes
exceptions to the general rule for the sake of fleeelopment of art and the public. This
section specifically stresses that copies shallb®imade for the purposes of distribution,
which can be deduced from the circumstances ofc#se. Furthermore, it is forbidden to
exhibit the made copy in public and to use the maakne or initials of the name of the author
of the original work on the copies; in case of bteaf the latter prohibition making of the
copy will become unlawful and will be consideredrimgement. Furthermore, subsequent
construction of architectural works is forbiddewew if they are free of charge. The act
allows reproduction of works erected permanentlstieets, public domain outdoors, but only
in picture representations. The act does not rentbeeworks erected temporarily from
protection.

The act discusses when it is possible to includ®@y, remaking of a fine art work in a
writer's work, and for the sake of general educattaallows inclusion of faithful duplication
of already published works in restricted volumetifiesl by the purpose, but only in larger
independent scientific or educational works soliely use in schools, in collections edited
from several authors’ works. Faithfulness of dugtiien cannot be affected by proportionate
modification of the dimensions of the work or sifipation indispensable owing to the used
technical procedure. This does not include nonpedéent scientific works, which contain
mostly materials taken over from others except whey can be considered works for
disseminating scientific knowledge. Inclusion candarried out only for interpretation of the
text, so it makes no difference whether the illatstns are within or at the end of the text, but
they cannot be in a separate appendix; in inclusien source and the author must be
indicated. To advance dissemination of knowledggeineral education, in this section the act
made presentation of faithful duplication of alreguiblished works through mechanical or
optical equipment free, but solely for the purposédlustration within lectures, addresses
held for scientific, general education or schoalpmses. In accordance with Section 63, the
ownership right on the work as a thing in the seon$eprivate law must be clearly
differentiated from author’s right on the work aseilectual product** Obliging the owner
to surrender the work to the author for the purpaxfereproduction in several original copies
might prejudice his lawful interests. Anyway, thatleor or his legal successor, when
transferring a fine art work, will always have thgportunity to stipulate that on request the
owner should make it possible for him to duplicaéeamake the work. Nor is there any rule of
law that would oblige the owner to assign the walrlart temporarily for exhibition, even if it
is for the purposes of national culture; wherea$ing will prevent the owner from agreeing
with the author that he should not make any newimai copies of the work purchased by
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him, and he can ensure compliance with such agmtermeaccordance with Section 64, with
respect to ordered portraits and likenesses afietain addition to the author’s consent, the
principal’s approval will be required. Anybody whkimlates this provision of the act shall pay
compensation and shall be punished by the penalfipatl for infringement. The principal
can prevent, with respect to the ordered work, agpction, making public, marketing or
commercial presentation, communication by radidsheot pleased with for any reason by
refusing to give his consent to all the above ®dbpyright holder. The principal can exercise
this right also when the portrait or likeness @itse is not covered by copyright protection or
he has not paid for the portrait of likeness ofustalf the author duplicates, makes public the
work without the principal’s permit, then he wilébiable to the principal. The principal will
be entitled to duplicate the work even without #lughor’s consent, but only for non-business
purposes, and he will not be entitled to make pubtarket the copies produced by
reproduction. If the principal is not identical ithe person portrayed, the person portrayed
will have the right arising from his personal righto resolve if his portrait or likeness of
statue is to be made public or not. Violation oé thaid right of the principal (person
portrayed) will involve the same legal consequenadls respect to penalty and compensation
as violation of copyright, infringement; otherwismwever, the principal’s right is not judged
identically as the author’s right, therefore, pobien cannot be extended to the period after
his death. The right will not devolve to the legaiccessor either unless he has already
commenced statutory proceedings in his life, is t@se relatives can take action in their own
right after his death, but can demand discontimmatmoral damages by virtue of prejudice to
personal rights only on the grounds of generalgteivaw®*

Section 68" stipulates proper application of the provisiongareling writer's works, referred
to in it, to fine art works. It is not allowed tm@ihilate built structures on the grounds of the
provisions set forth in Section 20—even if they éddeen produced through infringement—
or to give them in the ownership of the subjectabyright for the price of their production
and to deprive them from their damaging shape withoaterial injury to their corpus. In
determining the amount of compensation the injysady is entitled to, attention must be
paid to the possible injury that shows itself imeal of the infringed shape of the built
structure.

Act Il of 1969 acknowledges copyright of the dgsr of architectural and other technical
facilities having carried out creative work and wes that he could claim indication of his
name on the building itself and on the facifity.Furthermore, the act had to make sure that
the author’'s rights of the creator of architectuaald technical facilities with regard to
presentation of the work could not be preventethieyuser of the facility without good cause.
Rules are in line with present practice, howevempress acknowledgement of creative
designer work in rule of law is a new element.

Also, the act acknowledges artistic photos as nesit it provides copyright protection for
them in rules identical with those applicable toefiarts and applied art works; regarding
photos not attaining artistic level provisions eic8on 51 govern.

Identically with statutory provisions, the act emtfes the standpoint, among general rules of
use contracts, that giving fine art and appliednantks into the ownership of another person
does not simultaneously mean alienation of thetrigghfollows from this proposition that
within the limits of the owner’s equitable intergst is necessary to ensure exercise of the
author’s rights, and it is necessary to stipulatg the author’'s consent must be obtained for
exhibiting the work. As a matter of fact, publidlections should be exempted from consent
necessary for exhibition, they can freely exercigét of exhibition in their operation for
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intended use on works safeguarded by them, and esxadption is justified with respect to
works in social ownership?

A new provision of the act covers copyright proi@ctof industrial designs, which form of
use has been developed by aesthetic requiremehistiral products are expected to meet.
With respect to portraits made on order, to protieetrights of the portrayed person, author’'s
rights must be restricted so that their exercissukhrequire the consent of the portrayed
person; this means, for example, that the condetheqoortrayed person must be obtained for
duplication of the portrait*®

In the currently effective act it continues to he awuthor’s exclusive right to permit exhibition
of fine art and other similar works® Only with respect to exhibition of works safegueddn
public collections is it justified to allow exceptis to this rulé>* The currently effective act
regulates the institution of the "right to followthe so-callediroit de suite(i.e., subsequent
right; right to an interest in resales subsequenthe first transfer), without considerably
changing the provisions set forth in Section 46fAAct Il of 19693%* It is a typical form of
use of fine art and applied art works to transf@nership of the original work. Thereby the
author’s right on the creation and the ownershifhanthing on the original copy of the work
gets in conflict, which is solved by copyright réagion as follows: although it does not
require the author’s consent to transfer, it ackedges his claim for author’s fee. It is part of
the explanation for justification of this claim ftee that the value of certain works of art can
rise in circulation to the multiple of the originplirchase price, generating significant profit
for the intermediary business, the art-dealer; alsly, the creative artist author and his legal
successor can deservedly lay claim within the térrotection to sharing such increase in
value of the work>® The act makes it clear that the first effectiveedaf the subsequent right
(right to follow) will be solely after the first ansfer by the author; it sustains obligatory
collective rights management in this scope; it saly interior design works to the scope of
regulation of industrial designs.

VI. 2. 6. Protection of photographs, figures angbai aids

The drawings and figures covered by protection udde XVI of 1884 can be divided into
various groups:

- aesthetic representations,

- instructive representations,

- industrial representations, drawings serving satisn of man’s other physical needs,
in addition to the abov&?

First, the act discusses protection of drawingsfapdes serving scientific purposes, helping
education, which are not fine art works owing teittcharacter. It does not follow from this
definition that only drawings and figures with restientific value will be covered by
protection; however, in this case it is also indisgable that the figure or drawing should be
suitable for publication as a result of intelledtaetivity. Secondly, this section provides for
the protection of drawings that can be considered &rt works owing to their function.
Paying regard to the provisions set out in Secflofl), the act allows inclusion of alien
figures and drawings in scientific or other kindvadrks that have been created from several
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authors’ drawings for school and education purpokedoes not qualify as infringement of
rights when drawings and figures serve the intégtian of the text only and the author or the
source have been indicated. In accordance witla¢hephotographs are not fine art works in
the traditional sense since the photo itself isthetauthor’s intellectual activity; therefore, it
cannot be ranked among copyrighted objects ofitledrts. The lawmaker, recognising and
accepting that good regulation calls for sensdeg tespplication of scientific and technical
information and that impunity of the remaker woutthke the activity of just the best
photographers doubtful, included photographs irstee of legal objects to be protect&d.
The object of protection is all works produced hotography in the event that the object
presented in the picture is not the object of cigbyr If the object to be presented in the
picture constitutes the object of protection, thetpgraph will not be covered by special
protection, since in this case the photographelr bvélprotected by being the author’s legal
successor. This protection, as a matter of fadl, wald only when the photographer has
acquired the copyright from the author of the araiwork.

Legal protection is due primarily to the maker loé toriginal photograph; this right can be
transferred by contract or measures taken in chdeath; if there are no such measures, the
author’s right will devolve to the inheritor of tmeaker of the original photograph. Protection
of photographic works are conditional upon the nameompany and address of the author or
publisher of the original photograph, the date @kmg the photo being indicated on the
authorised proof sheets of the photograph or eaply of its remaking. Photographs cannot
be registered. Term of protection for photograghBvie years; the deadline begins from the
calendar year when the first authorised copy orafeny of the photograph has been
published.

If the photograph has been made public in a lijevaork, longer term of protection will not
be due to the author of the photograph; speciftofpsheets or remakings can be duplicated
after five years. Regarding works published in sgveolumes, again the rule of Section 16
applies that states that term of protection forksgrublished in several volumes begins from
the first publication of the given volume. The agmbtects photographic works against
mechanical remaking irrespective of the charactethe procedure, however, it does not
protect them against non-mechanical remaking.

For fine art works the act allows free adaptatighich is implemented with regard to photos
too. Furthermore, the act permits use of photograghindustrial products or in other genres
or kind of art.

Act LIV of 1921 interprets photographic works asrig made through photography where
picture representation produced in a chemical m®ds mediated by light effect. For
photographic works, the author’s intellectual wddserving protection lies in the selection of
objects and persons represented and producingesit,rfor this does not amount to art yet.
A photographic work is not a peculiar individualpegssion, elaboration of what the author
observes or has experienced in the outside wdrld;merely fixation of a detail or event of
the outside world in picture representation throagtechnical operation. The photographic
work under protection is the original photographafsshot) itself and not a photographic
reproduction of other kinds of works. The authortlod original photograph has exclusive
right of reproduction, making public and marketimg the photographic work, their
commercial presentation by mechanical or opticaliggent®*° the latter have practical
significance specifically for photographic workss Mmaking a photographic work is not art,
although needs some sense of art and scientifigapeeness, for this reason, legislations
usually set shorter term of protection for photpiia works than for other works. For works
of photography the term of protection extendsftedin years from the calendar year when the
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work was first published, and if it was not pub&ghduring the author’s life, the fifteen years
is to be calculated from the end of the year wihenauthor died.

Anybody who violates the exclusive right of therartof photographic works determined in
Section 68 commits infringement.

The act separately regulates film copyrighfsMotion picture works are products that
represent actions, events, views before us indha bf motion picture shows. A film script,
although it can be a writer’'s work, cannot be cdesed a motion picture work as long as and
until it takes shape in a film. The photographe@ycof a motion picture work is the proof
sheet of the film. In sound films, the sounds ageanying the pictures are made perceptible
to us by the sound track on the reel or other tieahequipment through running the roll of
film. In accordance with the act, motion picture works eovered by protection identical
with the protection provided for writer's worksné art works or photographic works if their
author has given the work an individual characterdevising the plot, in the form of
rendering or direction or in grouping the eventsvei and other representations or otherwise.
Motion picture works are often created by usingaposhg some already existing writer’s
work; in this case in accordance with Section 6) @@aptation requires the consent of the
author of the original work used except when theiomapicture work is so different from the
work used that compared to it a new original warkreated. Motion picture works should be
distinguished from transmitting some existing makwork over to a roll of film, which is
regarded identically as reproduction; consequentigording the stage performance of a play
(opera) on film is nothing else than public perfarmoe of a play.

In a motion picture work reproduced music which tanseparated from the motion picture
work is regarded specially; in this relation musicst be considered as music in musical
works compared to the words. Sound films are cdelayeuniting pictures and sounds relating
to the actions and events that constitute the bbjatie work, to which special author’s rights
regarding motion picture works must be applied. Tgal consequence of the above is that
while public performing rights of motion picture vks are to be acquired from the film
producer or film rental company, the public perforghrights of the accompanying music
requires the consent of the composer of the mustbe person who has public performing
rights of the musical work due to author’s right.

To the question who should be considered the authdhe motion picture work created
through the work of various persons, Act LIV of 198ives no answét, the only thing it
contains is that motion picture works, providedtttteey have been given individual and
original character by their author, will be as saokered by protection.

The fact that the subjects of author’s rights dm@sé who have created the motion picture
work by their activity is significant to the extethat in spite of the devolution of their
author’s rights they continue to be entitled to ateights; so, only rights of sale will devolve
unrestrictedly and exclusively to the entrepren@ir.the other hand, the authors of writer's
and musical works used for making the motion petuork do not belong to the scope of the
above mentioned persons; accordingly, their aushraghts related to their works can devolve
to the entrepreneur solely through transfer andhiwithe frameworks of transfer. Usually,
also for motion picture works, the rights due te Huthor of a work possibly used for them
will remain untouched.

In accordance with Section 6 of Act LIV of 1921ethuthor can always take action against
anybody whose work has been made by using, adapsngork without his permit without a
new original work having been created, furthermoea take action when such unauthorised
use, adaptation has been carried out indirectlyherbasis of another work directly remaking
the original work. In accordance with the act, éxelusive public performing rights of the
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motion picture work is due to the author of the kvdPublic performance of motion picture
works lies in playing the roll of film in public,saa result of which the actions, events
constituting the content of the work are expredsethe audience in the connected series of
ceaselessly changing pictures on the projectioreser-accompanied by sounds in sound
films.

In accordance with Section %8 the term of protection of public performance of timo
picture works, if the work is regarded identicadly writer's works or fine art works, lasts for
fifty years, while for motion picture works thatearcovered only by protection due to
photographic works the term of protection is fifiegears. As the law left the question who
should be considered the author of the motion mciwork unanswered, it must be declared
by explanation to the act from when the protectadnmotion picture works should be
calculated where the names of the persons who Ikgght contributions to the making of
the work are more or less known. As several pers@ave brought contributions, it would
lead to obvious difficulties if it were necessanyplay regard to each specific author who has
brought contributions to the making of the work lwitespect to the protection of the
completed motion picture work°

Act Il of 1969 covers photographs, figures andiaisaids with protection as activities related
to author’s creative work, but, as a matter of ,féloeir protection is not identical with the
protection of writer's works; instead, it is cordhto separately provided rights. Assessment
of the rights is conditional upon the name of thaker and the year of making public being
indicated on the demonstrative figure or visual anld the term of protection is restricted to
fifteen years by the act. As a matter of fact,dases of the so-called free use and use without
the 3é'élijth0r’s consent prevail within the scope divdes related to author’s creative work
too.

VI. 3. Rights related to copyright
VI. 3. 1. Protection of copyright related rights

Sections 73-75 of Act LXXVI of 1999 grants exclusisights to performers to reproduce and
distribute their performance, which is addition gared to formerly effective law. The scope
of exclusive rights extend to the peculiar casecainmunication to the public when the
performance is made accessible to the public ith $aon that members of the public can
choose the place and time of access individuales€ rights apply not only to exclusively
audible performances but also to audio-visual perér’s performances. Regarding the latter,
however, the permissive rule of the act sets aunhfthe fact that, with certain exceptions, the
producer of the film acquires economic rights ié therformer consents to fixation of his
performance in a motion picture work; however, #uoe is more flexible than the formerly
effective law since it allows contrary stipulatitfi.

Producers of phonograms have already been entilethe right of reproduction and
distribution, although the formerly effective regtibn used different terminology. Here, just
as regarding performer’s rights, regulation af demandcommunication to the public,
acknowledgement of exclusive right of producerplodnograms with regard to this form of
use is a new element. The relevant internatioratyr (WIPO) has extended claim for fee,
also regulated in Section 50/C of Act Il of 1968,indirect public performances. Directive
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92/100/EEC regulates rights of producers of fil)sscapyright related rights. Definition of
the producer of a motion picture work is set ouection 64 (3), this definition governs in
application of related rights provisions too. Tl acknowledges the economic rights due to
film producers only to the extent necessary for plying with the Directive.

6. 3. 1. 1. Protection of performers

Act XVI of 1884 grants public performing rights thfeatre plays, musical works and musical
plays to the author. Theatre plays and musicalsplg different from writer's works that
exclusive public performing rights are added to tiglits due to the author (reproduction,
making pubic and marketing). The right of mechanre@roduction and public performing
rights are different from each other, are separéolsn each other and can be transferred
separately; for this reason, when the author deditlee work to the publisher for mechanical
reproduction, the publisher will not acquire exahespublic performing rights and vice versa.
Section 50 regulates details of public performabiif theatre plays and musical plays.
Section 51, contrary to the former, allows publefprmance regarding musical works. The
lawmaker saw the reason for this rule in the fhett tusually the aim of printing musical
works is to make it possible to play them, andhis tase it is not authoritative whether the
work is transmitted to a smaller or larger numbklisteners. It is necessary that the author
should declare expressly the performing right efwork on the title page or at the beginning
of the work on each published copy, for reservatipplies only to the edition on which it is
indicated because in this case all editions musbsidered original edition; there is no need
to have this right entered in the registér.

The authorised translator of the work is regardeith respect to public performance of his
translation, identically as the author. The tratoslaf a play can prohibit performance only of
the translation made by him, but he cannot forlergbody else to translate and perform the
play; however, the author of the play can prohg@tformance of the translation if he has
reserved the right of translation in accordancd \8iéction 7, has fully completed translation
in six months and has notified it for being registe Translation of a work will be unlawful if
it is made public under reservation of translatragghts, within the five years of term of
protection. Adaptation will be unlawful when an ptiion that cannot be considered a new,
individual composition is published without the sent of the composer of the musical work.
Public performance of both of them implements mdement of copyright; if, however, the
musical work has already been published in dugatérm and has been offered for sale and
the author has not reserved performing rights ertitle page or at the beginning of the work,
then the author cannot prohibit either the perfaroeaof the musical piece or performance of
abridgements made of it.

Term of protection that the act provides for pulperformances against infringement of
copyright is as follows. During the author’'s whdife and for fifty years from his death
protection will be given to the theatre plays angsioal plays that:

- have not been published either in reproduced farpublic performance yet,

- have not been published in reproduced form yethane already been performed in
public under the author’s real name or acknowledigerhry name,

- have been published in reproduced form under ththods real name or
acknowledged literary name,

- have been published under pseudonym or withoutnamye, but their author or his
legal successor have during the fifty years deadtiotified the author’s real name for being
registered,
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- have been published under pseudonym or withoutremge, but have been made
public during the fifty years deadline.

Protection of translation of theatre plays and waisiplays that have been published
simultaneously in several languages extends to yaers from publication of the original
work. Protection of translations of theatre plapsl anusical plays for which the author has
reserved translation rights extends to five yeaosnffirst publication of the authorised
translation®*

The calendar year of the first publication of therkvor the translation or the year when the
author died need not to be calculated as include¢da above terms of protection. For theatre
plays and musical plays that have not been madécpabthe time of their first public
performance, term of protection must be calculétenh the day of first performancé®

Section 56 sets up a presumption regarding theoaofhworks not published yet but already
performed in public. The author is entitled to sitben claim in case of unauthorised
performance of theatre plays, musical works andicaliplays not published yet but already
performed in public. Regarding theatre plays, malsworks and musical plays published
under pseudonym or without any name, copyright Wwélong to the publisher, or, if no
publisher is named, to the consignee. Consequéahidge measures imply the presumption
that regarding theatre plays, musical works andicaliplays that have not been published yet
but have been performed in public already, theqrersho is named as author in the notice
advertising the performance can be considereduti®a

Penalties of infringement to theatre plays, muswatks and musical plays are set out in
Section 57.

To impose the prescribed penalty on the unauthbpsgformance, the act, on the one hand,
demands that the performance is held wilfully ogligeently. The penalties determined are the
same as those for infringement of writer's workghwthe difference that confiscation cannot
be considered as an option in this case.

Fine and compensation will be imposed primarilytbe person who performs the work in
public, also the person who proposes or urges I blic performance, i.e., who assists as
instigator. Other parties privy to the act can beolved in infringement, who are to be
punished in unauthorised performances just as fiingement of copyright®® Attempt at
public performance cannot be punished.

Section 58 sets the rule of compensation for damdgauthorised performance of theatre
plays or musical plays can contain only lost pr@ficrum cessansys loss, which is based on
the presumption that the author or his legal sismresould have held the same performance
at the same place and same time as the unauthqrésémmer. If, however, it is proved
during the lawsuit that the author did not wanhadd the same performance, and he could not
have intended to do so either, or, even if he ldd bne, he would not have drawn any profit
or loss from it, then, based on general rules,dwddcnot claim lost profit. To ensure that by
referring to the above the author’s loss and indéoation should nevertheless not become
impossible in each occasion, the act declares timat person who holds unauthorised
performance must every time pay compensation foradge, specifically the sum total of the
income received, without deducting any costs iredirHowever, during the lawsuit it might
be revealed that no income has arisen from th@gednce, or the injured party cannot prove
this, then the amount of compensation will be deiteed by the court. The same is true when
the perpetrator is not responsible either for neabic negligence; he must pay compensation
up to the extent of enrichmet.
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Applications involved in artistic activity servingiechanical performances are covered by
protection equally to the original work, and in aaance with the act this must be properly
applied to musical works to8° This provision of Act LIV of 1921 applies to thases where

a writer’s or musical work is performed by an acteinger or musician, and their artistic
activity is transmitted by gramophone, film or atheguipment serving the purposes of
mechanical performance, or when the artistic peréoce is entitled to protection owing to
its individual, special artistic character. Whatfpemers provide for the public on records,
films, by radio is, yet, the result of their originactivity; their such performance must be
given a share of the gains arising from use ofifistion equipment all the more because as a
result of using such equipment they lose a partheir audience. Section 8 provides
protection for artistic performance serving the gmses of mechanical performance, and
refers to the sections that make transmissionefibrk to equipment serving the purposes of
mechanical performance subject to obtaining thehaig consent. Performer’s artistic
performance serving the purposes of mechanicabpeence is covered by protection equal
to that of the original worR®

In accordance with the act, gramophone recordssfilcommunication by radio made
lawfully of the performer’s performance and marketan be used without the performer’s
consent. The permit of the composer of musical waskrequired for public performance or
communication to the public by radio of gramophoeeords made of their protected work.
If, in addition to the author’s permit, obtainifgetperformer’s consent were demanded to this
end, this would restrict authors in sale of theirks>"° Furthermore, it should be taken into
account that performers, in recording their perfamge on gramophone record, are paid
remuneration in return for their consent to recogdiand there are no causes deserving
appreciation that would make it justified that trsdould be given share of any further use of
the records made with their permit.

Performer’s performance is protected equally agirmal works, but this is far from implying
that the scope of performer’s protection is eqoalhie author’s protection in every respect,
regarding its extent, this is to express only thathin the restrictions that his artistic
performance is protected in accordance with praperpretation of the act the performer is
also entitled to more increased protection thavapei law protection.

Anybody who unlawfully reproduces, makes public,rkets or communicates by radio
records, films made of performer's performance casinmfringement. In case of sale,
distribution of records in unauthorised circulatiothe performer can take actiof.
Unauthorised omission or unauthorised indicatiothef performer’'s name in records, films,
communication by radio covered by protection wikaainvolve legal consequences, and
publication of unauthorised alterations of perforsmeerformance on records or films is to be
considered infringement. Protection provided far bBenefit of artistic performance is due to
the performer, and, in case of choirs and musierabes, to the leader of the chdit.
Recording a theatre performance of a play or opergramophone or film requires consent of
the theatre company, however, duplication, margedihgramophone or film recordings does
not because it is the performer’s legal right teegbermission for it. Performers can transfer
their right to reproduction, making public, markefi of their artistic performance, its
transmission to gramophone or film to anybody. ¢ocadance with the act, with respect to
their artistic performance performers are entitegrotection solely without prejudice to the
rights due to the author of the original work, whicneans that performers can give
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permission, solely with the consent of the authértloe work under protection, for
reproduction, making public, marketing, communigatito the public by radio of the
gramophone or film recording made of their artisperformancé’® Failing which,
performers will be liable to the author for infrelgent, but they will be protected against
unauthorised user third parties. As in accordanitle the act it is the artistic activity itself
that is the object of individual protection, forighreason, protection will be due to the
performer even if the work performed is not covdogaopyright protection.

The consent of the theatre is considered to inchideconsent of the artists used in the
performance as theatres usually settle this isstetiaeir members.

It is an essential provision of Act IIl of 1969 itcclude performer’s performance in the scope
of legal protection. Protection demands performemisent for recording or transmitting
artistic performance, extends the rule of remumnanatio them and grants them the right to
indicate name and protection against distortion.

6. 3. 1. 2. The radio

Act LIV of 1921 regulates transmission of works dquipment that reproduces the same
transmission mechanically or electronically onlycefY* which, however, makes it possible
to perceive the work simultaneously at severalgddn sound or picture for everybody who
has a proper receiver, and thereby through theatipar of the receiver now apparently
mechanical performance is carried d0t.In accordance with the act, the right of
communication by radio, which is enjoyed by authairforeign works in our country, is due
to authors of inland works too. The interpretatafnthe act contains, on the one hand, the
protection that the Rome Convention provides ferabthor, and, on the other hand, what the
Rome Convention deems necessary to specificallgnling.

Although works outside the scope of these workskmaperformed in public without special
author’s licence, even these works shall not bencomicated to the public by radio without
the author’s permit.

It is allowed to transmit the work from radio regag station by wire through secondary
stations placed near the receiving station, on kvkigoscription fee is paid just as by direct
users of radio receivers. Owing to payment of tifessription fee, connecting/turning on such
stations does not injure the author's interestsjsitnot regarded identically as public
communication by loudspeaker. Only by radio broating to unlimited number of audience
is it forbidden to transmit public performance obrks whose public performance is not
reserved for the authdf®

Changes can be subjected to the scope of thig@tafrovision only in the event that at the
same time it is a case of direct appropriatiorgration, reworking of the work referred to in
the act because otherwise minor changes made tedtkesubsequently fall within the scope
of other aspects. And if a new original work isatesl through using a work, or use of certain
elements of the work has been carried out thaasschlly different from the work used, then
reproduction and sale of the new work will no longegjuire the consent of the author of the
original work, and in this case sale of the newkwoainnot be considered infringement. The
guestion whether a new original work basicallyeliént from the work used has been created,
which may lay claim to copyright independent of ¢ghehor of the work used, will be decided
by the judge paying regard to the circumstancateftase by hearing an expert. The author
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can always take action against anybody whose waskiieen created by using, adapting the
author’s work without his permit without a new anigl work having been created, and can
take action when the unauthorised use, adaptaiesrbben carried out indirectly on the basis
of another work directly unlawfully remaking theiginal work>"’ In this case, if the user,
adapter did not know about the fact that the usathpted work was an unauthorised
remaking (plagiarism) of another work (lack of noa), but with due care they could have
known about it, then the author of the original kvazan hold them responsible for
infringement caused by negligence. If the userptatahas been innocent, they will have
liability determined for infringemerit®

6. 3. 1. 3. Protection of authors of databases

The act complies with provisions of internationadaties as a joint result of general and
special rules; it does not qualify software agditg work, however, regarding them, together
with the special provisions set out in Chaptertig& general rules applicable also to collected
works goverr?’®

Chapter 1l and Chapter VI of the act regulatestvgafe related economic rights and
restrictions of such rights; making the so-calletampilation possible (Sections 59-60) is
especially important.

Concerning databases, the act uses the codificagohnique applied for software: it
determines solely deviations from and peculiaritesipared to the general rules. In this field
again, provisions of several international treasiesthe direction of codification.

Sections 60/A—62 of the act provides only for caogiyr protection of databases, although the
directive has introduced special—not copyright—ectibn of non-original databases.

VI. 4. Consequences of violation of copyright

Hungarian Criminal Code provides sanctions for thest serious cases of violation of
copyright by determining the state of facts ofimjement (usurpation). In practice it is rarely
applied; usually civil law means must be used ajaiacurring violations of rights; therefore,
it is an important task of the act to develop mdthm the field of civil law consequences that
are suitable for repressing unlawful conduct aritiefnt redress of injuries. The principle of
separating moral rights from economic rights folmv by the act prevails also in
determination of legal consequences; for this neagsa@ontains special legal consequences in
case of infringement of moral rights. The act samst infringement of economic rights
usually by compensation for damage.

Compensation for damage is mostly equal to thedteeto the author in the case of lawful
use. This consequence itself does not represeeprassive factor: the unauthorised user’s
risk is no more than he pays back the amount thatduld have been obliged to pay anyway
in case of conclusion of contract according to sulEor this reason, in each case when
unauthorised use can be imputed to the user thprastribes that the court proceedings in
the case must impose the amount also as a fineetaldbit of the user; which fine can be
mitigated by the court solely under circumstantes tleserve appreciation. This fine that can
be imposed in civil proceedings is a peculiar tagtn, its introduction rests basically on the
deliberation that in terms of legal policy it woudé improper if the court awarded fine-type
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extra service to be discharged by one of the mafiie the benefit of the other party.
Accordingly, the implementing decree of the act wfdecify the public benefit goal on which
the fine so received must be spent. Consequencesrimigement of copyright must be as
appropriate applied to cases of infringement ofsihvealled neighbouring rights too.

The system of legal consequences corresponds weh in force in the rest of the fields of
intellectual property.

The legal institution of fine that can be imposeaase of infringement of rights imputable to
the user, however, must be terminated. The ingiubf copyright fine comes from the
period of planned economy; originally it was duethe legal predecessor of the Ministry
National Cultural Heritage and the Central Stat&tOffice. In the present system of civil law
consequences, when in case of infringement of ogiplyr deprivation of the offender’s
enrichment can be requested from the court in @dib compensation for damage, and it is
possible to enforce criminal law consequences,eims of retaliation of infringement of
rights it does not seem to be reasonable to maithai institution of the fine. It is an outdated
institution; it can be disputed in principle tomce it punishes infringement of private titles
by obligation to make payments for the benefithef State.

The contracts concluded in December 1996 under WifDlate that proper legal protection
and efficient legal means must be provided agaimstimvention of technological measures
that copyright owners apply in exercising theirhtg) in order to prevent activities not
permitted by them or rules of law.

VI. 4. 1. Infringement of copyright

In accordance with Act XVI of 1884, infringement obpyright is implemented through
exercise of the author’'s exclusive rights by anutin@rised person; acts implementing
infringement can be various.

Infringer is the person who makes an alien intéliacwork public as his own; thereby he
deceives the buyer of the reprinted work, who fat imatter does not incur any loss, and not
the author. The sate of facts of the offence ofingement of copyright requires that the
original work (which is to be reprinted) should dr&d to the scope of writer's works, the
author’'s work should be reproduced, reproductiooukh be carried out mechanically, and
mechanical reproduction should be performed withbeatcopyright owner’s consent. Having
studied the act profoundly, it can be declared thathanical reproduction is reproduction
where several copies of the writer's work are pomdl by external appliances or aids
simultaneously, at the same time, or where pro@dapply technological means that enable
production of a large number of copies in such fohat the entire work or a part of it is
produced at the same time.

It is indifferent whether the author intends to mdks work public or not since works not
meant to be made public ever by their authors &e eovered by protection. Also, it is
irrelevant whether the reproducer benefits from aleévity or not because anybody who
markets an alien author’s work for charitable pggsoor free of charge, without the author’s
consent, also commits infringement of copyrigit.

Infringement of copyright means unauthorised repotidn of alien author's works.
Unauthorised reproduction can be carried out in levhar part or connected with the
reproducer’s intellectual activity. The implemerdatof the state of facts of infringement of
copyright does not necessarily require that thekvetiould be reproduced word for word; an
expert should decide if the partly supplemented kwe considered reprint. Partial
reproduction is equal to full reproduction. Thiseahowever, calls for circumspection since
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the act allows to quote smaller parts of a workadly made public word for word, or to adopt
already published papers in reasonable volume amth finto works deemed larger
independent scientific works, for ecclesiasticahal and educational purposes, with the
source specified. It will qualify infringement obpyright solely when a fragment of an alien
author’s work is published without the reprintesisn contribution as an independent writer’s
work. The same applies to publication of the aleidgnt of a work in a foreign language.
Quoting in critical activity does not qualify adrimgement of copyright either, except when
intention to publish the work is behind the critisaudy, review?®*

It is a necessary condition of the occurrence &fngement of copyright that reproduction
should be carried out without the copyright ownepsrmit. The person charged with
unauthorised reproduction is obliged to prove dfdlileges it, that the reprint has been made
with the copyright owner’s consent. Consent can nbenifested without any required
formalities; therefore, it can be given either yrar in writing. Foreign writers’ works will
be protected solely to the extent that protectgoprovided for foreigners by the cited act or
international agreements. Publication of a workHuangarian within the territory of the
country in another language is a different issuee @nswer is again negative; yet, this is no
longer the case of unauthorised mechanical pulitaaf the work but translation of the
original work without the author’s consefit.

Mechanical reproduction is to be interpreted asrecqdure that makes it possible to
reproduce whole works or their specific sheets fipgiexternal means. Writing down is the
opposite of mechanical reproduction; in this césedriginal process of producing the work is
repeated. Letters and punctuation marks are shapedoy one, individually; yet, the act
considers writing down mechanical reproduction wierunction is to substitute mechanical
reproduction.

Section 6 of the act enumerates the cases thaermngpit the offence of infringement of
copyright in accordance with the general concepin@ingement of copyright. The act
specifies the manuscript not published in printaggthe object of protection. Protection is
provided solely for the author of the manuscriptespective whether the manuscript or a
copy of it made in any form is lawfully in possessif another persofi>

Oral presentations are usually held either freelgrothe basis of a manuscript by reading—in
the latter case there is a (written) writer's waikd reading it corresponds to copying or
duplicating it; so, it is clearly covered by prdiea. Free presentations, however, are not
writer's works because they are held not for theppses of putting them into literary
circulation; in spite of that, the act providestpaiion for them in certain cases. As a matter
of fact, these presentations must also meet tha@reegent that they should be suitable for
being the object of literary circulation. Protectis not influenced by the fact whether the
person holding the presentation has intended todejge it or sell it as literature

In accordance with the provision regulating puldish transaction’8* the author commits
infringement of copyright against the publisher whe publishes the work assigned by him
to the publisher again at another publisher orisndwn edition. It is regarded identically as
the above when the author has his work publishethenedition of his complete works,
without having applied for the publisher’s consenttherwise being entitled to do so. The
publisher commits infringement of copyright whemsgues the work in more copies than it is
entitled to, or when it carries out a new editiarspite of the contract or the law, or when it
separately publishes papers assigned to literasgientific periodicals or includes them in a
collected work.

31 Kenedi 1908. 67.

32 Knorr 1890. 28. ff.; Kenedi 1908. 90. ff.
383 Knorr 1890. 31. f.

384 Section 517 of Act XXXVII of 1875



Section 7 expounds cases of infringement of copyrihat arise from translation of the
original work without the author's consent. Tramisla of a writer's work into another
language should be considered infringement of aghyrin accordance with general
principles, since the translator communicates tloeight and original form of the work, and
changes the language only. However, practice haswed the scope of protection: it covers
only the language in which the author has madewmigk public. As legislation allowed
reprinting foreign works, it had to permit theiamslation into Hungarian too, to enable
transplantation of significant alien literary worikéo Hungarian literature through translation.
When a work published in several languages atdhgegime is published in translation into
one of these languages, this is considered infirage. The reason for this prohibition can be
that if, for example, a work is published both inrigarian and German, and then somebody
translates the German copy into Hungarian, thetoment it is equal to reproduction of the
original work issued in Hungarian. In this caseésiirrelevant whether editions in different
languages are from a single author or not. The tdrprotection in this case is five years; the
reason for this short period is that translatorsilevde injured if a foreign author, expecting
his work to sell well in Hungaryhad it published in Hungarian, in addition to twition
written in the original language, thereby providimgnself with longer term of protection. It
should be noted that this five years’ protectiopligs to right of translation only because it is
protected against reproduction just as any othigmal work.

Except for the cases expounded in the above panagttae act does not qualify translation of
a work as infringement of copyright; yet, it givée®e option to authors to ensure that others
should not translate their works instead of therheyl can do that by clearly reserving
translation rights on the title page or at the begig of the original work, and by ensuring
that the translation comes out indeed within theetframe set out in the act, or by notifying
the translation for registration. The act stipudateat the author who reserves translations
rights shall make a part of the translation publithin one year, or else the right will be lost,
and the complete translation shall be made withired years. Registration, that is,
notification to a public authority is required toable the person who intends to translate the
work to make sure that the author has indeed askaght of reservation. Also, the act deems
translation of manuscripts not published yet orspn¢ations, recitations, readings held for
education, entertainment purposes infringemenop§iight¢°

Section 8 states that translated writer's worksesipective whether the translator has had
translation right, or if translation rights resesver the author of the original work have been
injured by such translation—are provided with petittn equally as original works. Section 9
of the act regulates the exceptional cases whdmgsitrights are restricted.

General literary circulation demands that artiacddsnewspapers and periodicals should be
used freely since very rarely does the original spaper or periodical suffer any pecuniary
loss thereby.

Section 10 declares that statutes and decreesbausiken out of the scope of public files;
their publication is regulated in a separate abiiclv stipulates that it is the State’s exclusive
right to publish and sell translations of statuaas decrees, which can be arranged for solely
by the Government. The Minister of the Interioride$ the forms of publishing and sale,
makes arrangements to ensure that such editionsddshe easily obtainable throughout the
territory of the country, determines the price péafic copies, and can apply administrative
measures to seize editions published or sold unlguwf

Officials of lawmaking must transfer the works weit by them to the State, who, in
accordance with this act too, is exclusively eeditlto reproduce them, which right
unambiguously belongs to author’s rights and abk siprovided with protection.
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Finally, the act on copyright provides protectiar fvorks published by legal persons. It
follows from the above that the State has copyraylr statutes and decrees published in its
own name as writer's works, however, this rightnst original but derivative, more
specifically copyright derived from civil servards natural persons.

Section 58 properly extends the provisions pentgirio legal consequences of infringement
to public performing rights; this section does refer to Section 22, which in its entirety is
not suitable for being extended to public perforomarit is certain, however, that commercial
use mentioned there can be carried out throughigpelformancé® Section 59 properly
extends rules set out under writer's works witharelgto judicial proceedings, copyright
expert committee, limitation and registration, amndition that they are suitable for it, to
public performing rights.

Section 61 uses the term "remaking” in summaryaifoy act that infringes copyright of fine
art works to be able to contain various conductthefwidest scope. Remaking is different
from reprint to the extent that committing this atdes not require solely mechanical
reproduction but any imitation by which, actuallige original work is produced. Regarding
fine art works, it is unauthorised remaking andmaking public that the act prohibits, for the
right of making public and marketing belongs to #wathor, which is not lost and not
restricted by the work being made public by somgbalde instead of him. Remaking can be
committed by several persons jointly, who are tgbeished as perpetrators or parties privy
to the act. A perpetrator is the person who prepagenaking or under whose assignment
preparations are made. Persons who act under assigmgiven by others must be considered
abettors, in this case again the general rulescatybé to parties privy to the offence must be
applied to them.

In accordance with Section 62 of the act, imitatisndifferent from remaking: the latter
conveys the artistic content of the work remadelenthe former constitutes borrowing of the
technique, form of representation of the artispeafic works only, as such imitation does
not convey the material content of a work; for themson, the act does not qualify it as
infringement of copyright.

Although the act refers photographs to the scdm®pyright protection, and in Section 71 it
describes the possibility of their infringementtiwrespect to portraits Section 72 contains
special regulations.

Act XVI of 1884 on copyright does not stipulate exga what attacks, what persons it desires
to protect authors. The act takes the identity e person infringing copyright into
consideration only in the event that the attack besn committed abroad, and even then
solely to the extent whether the perpetrator isuaddrian citizen or not. Act LIV of 1921
calls the concept of violation of copyright infriexmpent. Without the consent of the author
(including his legal successor) either reproductiomaking public or marketing of the work
itself is sufficient for infringement of copyrightOne of the forms of unauthorised
reproduction is plagiarism. We can speak abouti@iesgn when somebody communicates
somebody else’s intellectual product as his owrsoAlplagiarism is realised when the
infringer does not reproduce, make the whole warklip word for word but carries out the
above with changes, inclusions, deletions, in otiverds, by reworking that conceals
infringement or under a new title, other author&me. Use, reworking of somebody else’s
work which results in a new original work is noagiarism.

If somebody makes his own work public unlawfullyden somebody else’s name, he will be
responsible for prejudicing another person’s peabarghts in accordance with general
private law only. The author is restricted in neseuadaptation of his own work already
published to the extent that thereby he shall mejugice the rights of the person who has
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acquired copyright from him on his already publgheork. The act forbids unauthorised
reproduction by any procedure. Infringement wilvddeen implemented already when the
first copy of a work reproduced in spite of the lamthe first copy of unauthorised remaking
has been made; the act, however, allows productiasingle copy free of charge without
the author’s consent, when it is intended for nomumercial use. Producing more copies than
the permitted single copy is also production ofirgle copy against a fee; furthermore,
production of a single copy free of charge butdommercial use, when the author’s consent
is missing, will establish infringement of copyrigbne by one. Commercial use is to mean
use beyond the scope of private life for profitabebusiness purposes. The produced single
copy can be used even for presenting the work ligapequipment only in the event that
presentation is free of charge, non-commercial;emtise, commercial presentation as
reproduction will become infringement. Presentatioh already published writer's and
musical works by optical equipment does not requhie author’s consent, and only
presentation through phototelegraph, photoradientanlimited number of audience is bound
to the author’s special permit.

Section 6 of Act LIV of 1921 deals with infringemenf copyright in details. The author has
moral and economic interests in ensuring that lusvghould not be made public in spite of
his will; therefore, only he can be vested with tight to communicate his work and its
content for the first time.

Even if the manuscript or reproduced copy of thekwloas been taken possession of by
somebody else lawfully, thereby copyright with nebto the work will not devolve without
any special transfer; it follows from this that gaght will be even less due to anybody
purely on the grounds that he has acquired owrnergint of the publication that embodies
the work. The act forbids reproduction, marketinggking public and communication by
radio of presentations, recitations, readings withithe author’s consent only in case it serves
educational or entertainment purposes. Presensatiegitations and readings to this effect
without the author’s consent cannot be publisheteinspapers eithéf’

The publisher commits infringement to the authanjsiry if it publishes translation of the
work, or makes unauthorised changes to the woikjssues a publication where it breaches
the author’'s orders regarding the shape and priceopies; if it issues a new edition
unlawfully; if it publishes a collected edition tesad of single works or single works instead
of a collected edition. Also, the publisher comnmisingement when it produces the work in
more copies than it is entitled to in accordandé wie contract®

In the event that the author makes changes substyjde the work not prejudicing the
publisher’'s lawful interests and the publisher mh#s the work omitting such changes, this
edition is to be considered an edition carriedioutefiance of the law or contract and so will
be qualified infringement by the publisher. Andhé publisher refuses to publish a work with
changes made subsequently by the author that prejtite publisher’s lawful interests, and
thereupon the author himself publishes or causesiltish the work with such changes, then
the author will commit infringement in defiancetbé law or contract-®

If, however, the author or the publisher is in loteaf the contract in any other form, then the
legal consequences determined in private law wilincurred. The author will be responsible
for the offence of infringement if the author, hayitransferred copyright of all his works to
be created during a determined period to somebadgrucontract, transfers copyright on his
work created during the contractual period to adtiparty, contrary to the contract, although
such copyright has devolved to the other party ftbenfirst, and this third party publishes the
work. The same applies to an individually deterrdimeork to be created in the future. If,
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however, the author has committed himself to sordglmerely to write a certain number of
works for him for publication, then this person Iveitquire copyright on the work completed
later only in the event that he makes a speciaeagent with the author on publishing that
work, without that the author can freely disposerahe completed work against third parties,
and will be responsible for failure to fulfil obhAgons in accordance with general private law.
The above, in a wider sense, is applicable to phbtis transactions whenever publication is
in conflict with the contract concluded with therg@n whom the author has transferred his
copyright to>%°

The provisions of the act shall be properly apptegublic performances; therefore, anybody
who performs or causes to perform a theatre playsical work, musical play or motion
picture work in public in defiance of the law orntact concluded with the author will
commit infringement®* Anybody who stages a play under right acquirecdbfaformance at a
determined theatre without the author’'s conserdgnather theatre commits infringement in
accordance with the provisions of the act. Thevasie clauses of the act shall be applied
properly to fine art, applied art and photographarks.

If publication, public performance, presentation byechanical or optical equipment,
communication by radio has been unauthorised du@rdadibition under the law, then
infringement will be implemented. Co-authors’ amgarding publication of the joint work
without consent of the rest of the authors willdoasidered unauthorised if they use the work
made jointly without the other co-author’'s consemtlawfully. If a co-author disposes over
only his own separable part, then the other paitybg responsible merely in accordance
with general private la®??

The provisions of the act protect the author againsauthorised adopting of news of
newspaper correspondence offices. Such companasvith gathering reports and telegrams
on daily events, and, having collected and repredubem in a special edition, make them
available to subscribers, and thereby subscriberpiige right to directly adopt news.
However, newspapers that are not subscribers &f soimpanies can adopt their reports and
telegrams only in the event that the reports amegtems have already appeared in the
newspaper entitled to adopt them. The act consioieach of this prohibition infringement;
here it protects activity of gathering news rattiem author’s intellectual work. If copyright
on the so appeared announcement holds, then therautl be entitled to take action in case
of further unauthorised adopting. Obviously, repaftnewspaper correspondence offices can
be communicated to the public by radio withoutitle@insent only in the event that they have
already appeared in any newspaper entitted to adbem3®® It is the newspaper
correspondence company that will have the righake action due to infringement committed
to their injury against anybody who adopts newssoth company in defiance of the
prohibition set out in law.

In accordance with Article 13 of the Rome Convemtit is he author’s exclusive right to
transmit his work to means, equipment that serveshanical performance of the work.
Mechanical performance is to mean that the equiprteemwhich it has been transmitted is
capable of reproducing it mechanically. In legaime, appliances must be distinguished
whether they are able to reproduce the work setienak owing to the same adoption, or they
are able to reproduce the transmitted work onlyeongt at several places simultaneously.
Transmission of the work to equipment that canaeépce the work mechanically repeatedly
is to be considered reproduction. Anybody who makeduplicates a gramophone record or
roll of film of the work without the author’s pertrwill commit infringement according to the
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law; however, a person who acquires right to trananmusical work, musical play, play to
such equipment and to duplicate the work by suchpegent will not be entitled, purely for
this reason, simultaneously to right of public perfance through such equipment.

The question arises what should be considerechgément of copyright. By the provisions
set out in section 9 the act sets exceptions ®rstke of general education, criticism, news
service of newspapers, publicity of political, admirative and court proceedings.

The given provision inures to the benefit of omgependent scientific works, i.e., the benefit
of works that, in terms of their content, consgtuhostly their author’s own intellectual
product, and does not contain merely materialsowged from others. Borrowing is allowed
into collections that serve solely ecclesiasticgad@hool use. To protect the authors’ interests,
the act deliberately does not mention educatiosal in addition to school use; so, it forbids
borrowing for the purposes of any education beyeddcation carried out strictly at school.
According to proper interpretation of the act, wilbr negligent failure to specify the source
or the author is offence, and will involve legahsequences. Text images, figures, drawings
set in published works, on condition that they pretected as original works, are regarded
identically as specific minor parts of larger wriseworks in terms of the rules properly
applicable to them; consequently, they can be dexduagain only in independent scientific
works or solely in collected works serving eccles@l and school use subject to specifying
the source or the authdt:

In accordance with paragraph 2, except for literang scientific papers, other newspaper
articles can be used in other newspapers, excepn waprint is expressly forbidden, but the
source and the author possibly indicated in it ningstlearly named. So, borrowing literary
articles requires the author’'s consent also in @lient that prohibition of reprint is not
indicated on them.

In case of using newspaper articles in newspapesetprovisions cannot be applied in the
event that the article has appeared or is used per@adical and not in a newspaper. In
accordance with Section 10 of Act LIV of 1921, sapa rules of law govern reproduction,
making public, marketing of statutes and decrees.

In accordance with Section 18 of the act, prejudjatopyright is infringement; copyright is
covered by both criminal and private law protection

VI. 4. 2. Penalties

It is in the chapterPenaltiesthat Act XVI of 1884 sets forth regulation, sanogoof
infringement of copyright and other unlawful contitelated to it.

The state of facts distinguishes three forms byctirgent of consciousness related to the act:
malice, negligence and accidental infringement. Terpetrator commits malicious
infringement if with the aim of making a writer’'sornk public he carries out or causes to carry
out mechanical reproduction, being aware of the¢ fhat thereby he prejudices another
person’s copyright. The perpetrator commits negligafringement when, without being
aware of the unlawfulness of his act, he carries @ucauses to carry out mechanical
reproduction of a writer's work, and by making miglic he prejudices another person’s
copyright, although with due care he could havddaathis injury®®

To declare offence, it is not necessary that thi#gews work should be reproduced for
distribution since Section 5 of the act unambiglywasts forth that mechanical reproduction,
making public and marketing of the work, when itaarried out without the copyright
owner’'s consent, must be considered infringemeetti® 22 declares that the act becomes
completed by the fact that the first copy of th@lahation of the work in defiance of the law
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has been made, and to declare penalty does ndtedbat the perpetrator should intend to
make public and market too.

The subject, i.e., perpetrator of infringement fgeason who carries out or causes to carry out
reproduction for himself or on his own account Isat the could market them as the owner of
the so reproduced copig¥.This is usually the publisher since it is the pshr that makes
reproduced copies so that it could market thentsgzroperty.

Obligation to compensate for the damage will birek tperson who has committed
infringement of copyright, or who has induced aeotperson to commit infringement of
copyright, or who has been party privy to infringarhof copyright, finally, who has wilfully
distributed, marketed the unlawfully reproducediespln case of attempt compensation does
not lie. On the other hand, compensation claim nhestdistinguished from action for
enrichment. For, if the person who has sufferedrinjpas submitted compensation claim
only, but later the injury has not been declarecti@iental infringement of copyright), the
perpetrator cannot be obliged to pay damage upet@xtent of his enrichment because it has
not been resolutely requested in the cl&ith.

Obligation to compensate applies both to real davagl lost profit. The act contains no
measures to determine the amount of compensatioa. dtrict sense, the basis of damage
shall be the value of the items not sold due touth@ised reproduction from among the
lawfully published copies; however, since it is eaky to determine the above in practice, it
is more expedient to set out from that fact th&adality of a work is shaped by need and the
audience’s interest, in other words, just as mdrthe lawfully published copies would have
been sold as many of the unlawfully reproduced trae® been sold—yet, this can be applied
only if the original work is completely reprinte@r else it is the duty of the court to declare
the extent of the loss paying regard to circumsanin setting the amount of damage, it is
always mandatory to set out of the price of thgioal work, since the author has hoped to
gain profit from that; so, his loss will be the idéfarising from the price of such copies.
Domestic approach represents the view that thesgsdse should be taken as basis, which
means the actual shop price since the public cgrihteuwork only at this pric&?

If the number of copies made through unauthorispdoduction and sold exceeds the number
of sold copies of the original work, then it wileka question whether indemnification from
the difference is due to whom. The answer to tarsloe found in the publication contract, for
if the author has transferred copyright without aegervations to the publisher, then his right
has completely terminated, and the compensatiorbeatue solely to the person empowered
to publish the original work, i.e., the publishdr.nowever, the author has assigned his right
to the publisher only for publication of a deterednnumber of copies, then compensation
payable from the difference will be due to the autbecause the publisher has already
received compensation on copies in stock for saté its right resting on the publication
contract has been fully enforcét.

Furthermore, the state of facts provides for threeaahen the perpetrator is not responsible for
either malice or negligence in his act, i.e., heswa error in fact or error in law when
committing the act, and acted in good faith (aacideinfringement of copyright). Penalty
will be imposed on an accidental infringer too, @feally by compensation up to the extent
of his enrichment because the lawmaker cannot pehai anybody should gain benefit at
somebody’s expense from any unlawful act, albeitpcently. However, he can prove that he
has produced enrichment beyond the loss causdwetauthor, which he can keep, since he
must repay it solely to the extent of the damaggefinjured party.
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Section 20 provides for parties privy to the actstigators, abettors and accessories after the
fact—and states that the penalties and obligattonsompensate applicable to them are
determined according to general legal principlesctin 21 sets the rules of confiscation.
Equipment necessary for unauthorised reproductidinbe confiscated in order to prevent
continuation and repetition of infringement. Sucfuipment will be also confiscated if the
perpetrator is not responsible either for malicenegligence because confiscation is not the
consequence of offence but a title arising from #uthor’'s exclusive right that can be
enforced against the possessor of all unlawfulproduced copies, however, it is allowed to
confiscate only the copies that are possessedh®ptrposes of distribution, but it is not
allowed to confiscate copies that have been aaduioe own use. Confiscation can be
effected only with regard to objects that can bedusolely for unauthorised reproduction.
Unlawfully reproduced copies still on hand, whiate dound in possession of the printer,
bookseller, industrial distributor, the perpetratoithe instigator and are confiscated, must be
annihilated. Annihilation of special tools intendedbe used for unauthorised reproduction
means that their shape will be changed so that doeyd not be used for their original
purpose; yet, the material of the tools will beureed to the owner. Annihilation and
confiscation can be performed on request, becdugsauthor has the right to purchase copies
and equipment on hand. The author can exerciseitfisfreely both in case he has suffered
any loss indeed and in case he has not becausagtiti®f the author can be restricted solely
by the right of a third party interested. Forhétauthor has assigned his work to the publisher
for a single edition of one thousand copies, theither the author nor the publisher can
demand to hold unlawfully reproduced copies becdliseeby the other party’s right would
be injured. Partly unauthorised reproduction oceulngn it affects certain parts of the work
only; so, for example, the title page, the forewarertain pages, full or half sheets. In this
case, confiscation can extend only to these spep#rts or the equipment necessary for
producing them, on condition that these parts @asdparated mechanically from the whole
work.

Section 22 sets forth the stages of the state aif faf offence. Offence of infringement of
copyright becomes completed when the first copyasypced in defiance of the law has been
made; it is not necessary for it to be made pulrimarketed. If somebody has made only a
single copy of an alien work without having plannedanake more copies of it, thereby he has
commenced but has not finished offence, i.e., biscan be considered an attempt only.
Regarding infringement of copyright, attempt can declared only in the event that
mechanical reproduction has already been starteid. rEquires certain preparatory works,
without which reproduction could not be carried,camd if preparatory works have been
commenced, mechanical reproduction will become iplessi.e., infringement reaches the
stage of attempt. The parts and equipment so peaddoan be also confiscated. If, however,
no more than purchasing has been carried out,that work activities have not been started,
we cannot speak about attempt either. To comménaf, the act demands that at least the
first copy should have been made in a publishatie f For this reason, if certain parts of the
work have been completed only, we can again speailitattempt at infringement.

Section 23 formulates the state of facts of therafé of commercial distribution, and orders
to punish it equally as infringement of copyrigs Section 22 considers the offence of
infringement of copyright completed by the first pgohaving been made, therefore,
distribution following it cannot be punished as rgeiprivy to the act either. This is
supplemented by the provision that regards budikessffering for sale, sale or distribution
in other form, if they are committed by the perptdr deliberately, as an act of committing
offence too. If the distributor is responsible fagligence only, he will not be subject to any
penalty or obliged to pay compensation because akdetler cannot be expected to be



familiar with all works involved in bookselling artd know which is considered unauthorised
reproduction and which is n&t

Thus, conducts of committing offence are offerimg $ale, sale and distribution in other
forms. Distribution in other forms can be any dattmakes it possible to acquire, get familiar
with the unlawfully reproduced wofR*

In accordance with Act LIV of 1921, the act implentiag infringement will be subject to
penalty and can be both deed and omission. Penmaltlfe only in the event that the injured
party submits his application seeking penalty itioacat law. Penalty by fine is the criminal
law consequence of infringement; private law conseges of infringement include
compensation and confiscation, but the act doesnaoition claim seeking discontinuance of
infringement in the enumeration of the legal comseges of infringement, although it is
beyond doubt that the injured party can instituteaation seeking measures to oblige the
infringer to discontinue the act of infringemendan bar him from repetition or continuance
of infringement. The act regulates the issue of pemsation to the extent that in case of
malice, negligence the infringer will be obligedgive proper pecuniary compensation to the
injured party for both pecuniary loss and non-péyross. Pecuniary compensation extends
to damage actually suffered as well as lost pefpiected under normal circumstances. The
infringer is obliged to recompense non-pecuniasg)on addition to pecuniary loss caused by
infringement.

Judicial practice acknowledged the right of compéing of non-pecuniary loss of the person
whom the author has transferred his copyrightncadcordance with the act, the amount of
compensation cannot be less than the infringerisclement. The infringer is obliged to
surrender his enrichment even if it exceeds theipacy loss caused to the injured party. In
accordance with the act, in case the infringer & responsible for either malice or
negligence, penalty does not lie, and the infringdr be liable up to the extent of his own
enrichment only®?

In general, enrichment is the amount that is ugyadlid to the author for the relevant use.
Paying regard to general private law principles,aacidental infringer is responsible for
enrichment only in the event that he still hasehachment at the time when he learns of the
infringement’®*

It might happen that the injured party seeks datlam that a legal person has committed
infringement to his injuryand requests to punish the legal person in its mnedipecified by
name. A natural person named by name can be puhwstig in the event that he has been
sued personally as a party. His penalty and condéamcannot be decided on the basis of
the defence of the legal person involved in theslaty however, if the individual empowered
to act on behalf of the legal person has commitféehce contrary to the act within the scope
of his duties of his employment, then the legalsperwill be also responsible for the
demandable pecuniary and non-pecuniary loss octenent. Furthermore, it follows from
the provisions of Act LIV of 1921 that if the legaérson’s enrichment due to infringement
exceeds the amount of the loss caused by the haierson, then the legal person will be
liable up to the extent of its enrichment. If thetidg natural person is not responsible for
either malice or negligence with respect to infengent, then the legal person will be again
liable to the extent of its enrichment.

It might occur that an article appears in a newspgperiodical that implements infringement.
Responsibility for infringement will undoubtedlyrai the person who has sent the article as
his own to the newspaper, periodical for publicatiBlowever, commission of infringement
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will be assisted by the person who arranges thepdation of the journal and who has right
of disposal over the content and articles that appe the journal—this person is the
responsible editor of the pap®&f, whose criminal liability with respect to infringemt
committed in the journal must be judged in accocganith general criminal law rules.

Only by deliberation of all the circumstances oé tbase being judged can it be decided
whether the responsible editor has breached thgatioin to review binding him. Against the
injured party the responsible editor cannot reterthte fact that he has entrusted another
person with editing the paper because regardimg farties it must be always presumed that
publication has been carried out with the respda®ditor's knowledge and approval; so, he
can be held responsible by virtue of negligencenamnethis case. At the request of a person
who finds an article published in the paper injus®n the grounds of Act LIV of 1921, the
responsible editor is obliged to name the person hédis sent in the article as his own for
publication. If the responsible editor fails toffuhis obligation to supply information, he will
expose himself to the injured party bringing anactagainst him, and if the identity of the
perpetrator is revealed in the lawsuit, the resjpba®ditor, even if he wins the lawsuit, can
be obliged to bear costs in accordance with thevigians of the civil procedure on the
grounds that he has given cause for the lawsuitalke publication of the article can be
attributed to the responsible publisher's act, thesponsible publisher's copyright
responsibility cannot be higher than the respoagblitor’s responsibilit§®>

In accordance with Section 20, the injured paidy cequest confiscation of the stock of
copies produced through infringement and spec@bstand equipment used for infringement.
Confiscation lies only in the event that the inpigarty has submitted special application to
this effect, which specifies the objects in detdimt are requested to be confiscated.
Confiscation can be the object of the relief soudtte stock subject to confiscation is to
mean copies that are meant to be marketed, whitlbeastablished from the circumstances
of the case; it can be a single copy if it has bmeant to be sold. Copies transferred from the
infringer to the ownership, possession of personere/they are waiting for being sold will be
also subject to confiscation. If the judgment hedeoed to confiscate the copies in the stock
in whole, they must be annihilated®

Application for confiscation can be submitted agaithose who possess the copies as
infringer, seller, or other commercial distribut@uyblic exhibitor; confiscation of copies at
members of the public, closed readers’ circlesjnoas libraries and collections is not
permitted. In accordance with the act, confiscalies also against the person who is not
responsible for either malice or negligence withpeet to infringement as well as against
inheritors and legatees. In accordance with theatgmpt at infringement will bring about
confiscation, what is more, tools and equipmentduf preparing infringement can be
confiscated too. The injured party can requessmthe copies, tools and equipment, but only
in the event that third parties do not suffer aegal injury thereby. The above provisions
must be properly applied to public performances firt exhibitions*"’

Reasons for confiscation hold in case of advedi#iirat prejudices another person’s copyright
as preparation, according to the nature of thegthjust as in case of attempt. If the planned
reproduction, marketing of a work is advertisedabgerson who does not have copyright on
the work, then such advertisement is suitable i@varting publication of the work by the
person who is actually entitled to copyright. lethnauthorised advertisement advertises a
cheaper edition or an edition under otherwise niaweurable terms, then everybody will
refrain from buying the copies published by thesparempowered to do so. By keeping in
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circulation the act means offering for sale, sdistribution in other forms or use of copies.
Offering for sale is implemented when the bookselieeps the copies in stock in his shop
ready for sale. Distribution is making the work iafale to the public or making the work
public in other form, but only in case of maliceddnusinesslike manner shall offering for
sale, sale, distribution in other forms or use bestered offence that brings about penalty
and compensation. The state of facts of this o#fenoan be implemented only wilfully;
negligence is not enoudf

In accordance with the act, copies kept unlawfuhy circulation will be subject to
confiscation at the distributor (user) even if Benot responsible for malice or negligence. In
accordance with Section 23, offence will be commditby a person who breaches his
obligation to name the source and possibly thecawals well as who indicates or omits the
author’'s name on the work in spite of his will; sequently, indication of the name of an
author with pseudonym or an anonymous author &nc# subject to this provisigf

This provision must be properly applied to publefprmances.

VI. 4. 3. Procedural rules

Chapter four of Act XVI of 1884 sums up procedurales of infringement of copyright.
Section 25 determines the jurisdiction rule, wratdites that infringement of copyright will be
judged, based on the lawmaker’'s will—in spite af driminal law character—in civil law
proceedings. In accordance with Section 26, camy@roceedings on infringement of
copyright will always fall within the jurisdictionf royal courts of justice irrespective if the
claim seeks compensation, confiscation or pendltye injured party can freely decide
competence of courts of justice; so, he can chdbsecourt of justice of the place of
committing the act, or the domicile, residencehaf perpetrator, or any of them if the two are
not located at the same place; in case of severglefrators he can choose the competent
court of the domicile or residence of any of th&fh.

Section 27 regulates commencement of the procegdinfyingement of copyright is an act
subject to private complaint with request for pmg®n, i.e., proceedings can be commenced
solely upon the application of the injured party, infringement contains violation of private
law and it is usually not in the interest of that8tto punish infringement if the injured party
does not require it. It is different in criminalses and civil cases against whom the injured
party is obliged to submit his claim. In criminaitians, in case of several perpetrators, when
proceedings can be commenced solely upon the motitime injured party, then the motion
submitted by the injured party against any of theith involve the rest of the perpetrators
being subjected to proceedings, i.e., the injuraginot choose from them. In civil actions,
however, the injured party can choose from joinligubs; consequently, he can sue one,
several or all of them with regard to the same.losfsingement of copyright, although it is a
lawsuit conducted before civil courts, is deterndir®y/ the lawmaker’s intention due to its
criminal law nature in such fashion that the inguparty should not be able to choose from
among those whom the law orders to be punishedhsanjured party is obliged to submit
his claim against all the perpetrators known to.hrperpetrator subjected to lawsuit will
have the right to name his accomplices having tgkat in committing the act, and so the
injured party can submit an accessory claim, ymtigment is passed, against the perpetrators
he has subsequently learned of. It is also in fiterest of the injured party to sue all the
perpetrators since they are jointly and severafgponsible for compensation, i.e., in case of
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several perpetrators he will have greater sectwitgnsure that one of them will compensate
for his loss**

The act provides the injured party with the rightwithdraw his motion any time before
pronouncement of judgment; in this case, penalgsdwt lie. The perpetrator’'s obligation to
compensate will always continue to hold, exceptwtie injured party expressly waives his
right to this effect. Also, the question might ariwhether the injured party can choose from
among several perpetrators against whom he withgltas claim. Setting out from the fact
that he does not have the right to choose from gntbase against whom he submits his
motion, so he does not have right to choose agaihem he withdraws his claim; so, if he
manifests his intention to withdraw his claim agaiany of the perpetrators, thereby the rest
of the perpetrators will be released from pendliaims due to infringement of copyright can
be submitted by those whose copyright has beemnigiogid or endangered; accordingly, it is
primarily the author who is entitled to right oft@n; however, if he has transferred the right
of reproduction, making public or marketing of lwerk to another person, then such other
person can become copyright owner in determinigigt rof action.

This section sets up the reversible presumptiohitha the person whose name is indicated
on the work as the author that must be considdrectthor of a work already made public.
This presumption is true with regard to the traimsland the editor of collected works too
because Sections 2—7 of this act states that idabes regulated therein they are regarded
identically as the authd?? On the other hand, it sets up no presumption ttretpublisher
indicated on the title page of the work as publisbethe work is indeed the authorised
publisher of the work, for the publisher’s rightsst out in contract, for this reason, its right
can be proved only by this contract or other toolsdemonstration. In case of works
published under pseudonyms or without any name,atieallows that the author's name
should be subsequently notified for being registeaad that it should be entered in the
register; this, however, does not provide groumddte presumption that it is him who must
be considered the real author of the work becaegsstration takes place at the unilateral
request of the party concerned, and revision bytcatether this fact is true is missing;
furthermore, registration extends the term of pmtd@ only, and does not prove that the
registered person has written the work. If the aushreal name is indicated on the new
edition of a work published under pseudonym or authany name, then the presumption will
be valid with regard to the new edition; yet, thifi have no effect on the first editich?

If a work has been published in several editionsséyeral publishers, then each publisher
will be entitled to assert author’s rights but onligh regard to its own editiod**

If the author has transferred his copyright tophélisher not unconditionally, then he can at
his discretion disclose his real name and can ptioaehe has written the work, and then he
himself can take action against any person conmmgitinfringement of copyright, for the
author has not lost his copyright by hiding behaghseudonym because the act does not
demand that he should have his real nhame registaredder to maintain right of action.
Consequently, the aim of this section is to protketrights of the author who intends to stay
without any name. The other case is when the phddlisr the commission agent asserts its
right of action as the author’s legal successor, Foaccordance with general rules, they
could do that by proving that they are the copyrigiwners through attaching their contract
concluded with the author, by which, however, th@yld disclose the author’'s name. As this
is contrary to the lawmaker’s will, it states thlae publisher or commission agent indicated
on the work will be without any further demonstoati considered the author’'s legal
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successor; which, as a matter of fact, does ndud&dhat the perpetrator could prove that the
publisher or commission agent indicated on the wenkot the real publisher or commission
agent''® Section 29 provides courts with the opportunity pmceed with respect to
deliberation of evidence in accordance with thethef free demonstration, which accepts a
fact as having been proved not in the case sahdhe rule of law but when it is made certain
by the court, i.e., it demands the judge’s persaoalviction resting on reasonable causes
complying with general law$?®

If the court deems that the evidence submitted Hey pgarties is not sufficient for fully
clarifying the circumstances of the case, but ipd®to reach success by continuing the
proceedings, the court of first instance will hdkre right to order to extend the proceedings
and conduct new demonstration.

The court can order hearing of experts if it deeinsmecessary for judging the case
profoundly; the court is not bound by the partiesition in deciding appointment of experts.
In general, expert opinion is requested when anieah question arises that needs to be
answered by all means in order to determine thedkmfringement, the volume of loss, or
the extent of enrichment.

Section 31 of the act, by setting up permanent xqunmittees, ensures that courts should
receive reliable opinion they can base their judgnuoan. As a matter of fact, courts are not
obliged to invite these committees and are not ddantheir opinion. Contacted experts must
have sufficient technical information, literary amdokseller's experience, knowledge of
relevant laws on protection of copyright to be atdegive full scope and well-founded
opinion; for this reason, the committee consistgpefsons pursuing various occupations.
Rules of procedure of expert committees were gadertemporarily, by the 1876 directive of
the German imperial chancellery, which sets outfdélewing: special committees consisting
of seven members operate separately for writer'sksyanusical works, fine art works and
photography; adoption of resolution requires presenf five members; resolutions are
adopted based on the submission of two appointpdresxby majority of the votes cast; in
case of equality of votes the chairman will dedtu case.

Section 25 of Act LIV of 1921 refers assertion tdims arising from infringement to civil
action, which is supported by compelling reasonanmgred with knowledge of earlier
regulation. Section 26 contains merely fundamecaakes of competence: proceedings must
be commenced before the court of the defendantsiclie. Section 27 stipulates that the
proceedings seeking enforcement of both criminatl gmivate law consequences of
infringement can be commenced only upon the apmiceof the injured party, and are
governed by the rules of civil procedure. Secti8nrends to make it possible—in the lawful
interest of the injured party, specifically in cafedanger, and in order to prevent occurrence
of any further legal injuries and losses—for theirtdo bar the infringer from continuance
and repetition of infringement or to sequestergsptd prevent marketing, further unauthorised
production, by temporary injunction, upon the apgtiion of the injured party. Before
commencement of proceedings, ordering sequestrafibfall within the competence of the
court of justice on the territory of which sequasobn must be effected. In case of several
courts of justice having competence, ordering ofusstration can be applied for from any
competent court of justice. Sequestration can dered in accordance with Section 22 of Act
LIV of 1921 against the distributor or user alsahe event that they are not responsible for
malice or negligence, i.e., if they keep the irded copy in circulation in good faith or
perform the work in public in good faith. Based @mndemning judgment, if the defendant
has exercised contestation or appeal delaying esrioent, sequestration can be ordered.
Ordering sequestration does not lie if the opporénthe party applying for sequestration
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makes it probable that the complainee has propedyired right of reproduction, translation,
remaking, putting into circulation, keeping in citation, public performance or presentation.
In this case the court will withdraw the sequestratordered without hearing the parties.
Endangering of the plaintiff's claims can be madebpble from the mere fact that the
defendant can market the work published BY‘itEven surrendering all of the purportedly
existing copies will not lead to exemption from encig sequestration because the authorised
party will be entitled to search for and find cap@nywhere in stocks. Sequestration should
be preferably restricted to the part of the worbgltor equipment or performance or
presentation that contains infringement. Duringfter effecting sequestration, the parties can
make an agreement set out in minutes by the deléga¢nsure that the sequestrator could
carry out reproduction and remaking, sell the cejmestock, hold public performance, place
the amount remaining after deduction of costs fixlijt until the lawsuit is finally decided or
sequestration is withdrawh® Section 30 regulates declaration of the fact asidnae of loss
and enrichment. This provision, however, does metgnt the judge from effecting inquiry
and demonstration regarding the issue of pecumies and enrichment, in accordance with
other rules of civil procedure. The judge will hafree hand especially in declaring the
volume of non-pecuniary loss because the volunsuol loss can be usually determined only
by general deliberation of the circumstances of dhage; consequently, declaration of such
loss does not depend on particular data so muded@aration of pecuniary loss. Paragraph 2
of the section provides for making the judgmentluidlaking the judgment adopted on the
issue of infringement public in some inland peraadiipaper can be applied for by the winning
plaintiff or winning defendant in case infringemesitdeclared if the court has dismissed the
plaintiffs claim based on infringement. The judgeill deliberate according to the
circumstances of the case whether the party apgplfion it has any interest in making the
judgment public in need of such protection. In tieispect it should be taken into account that
making the judgment public in a periodical papeawuns significant cost; therefore, obliging
imposes pecuniary loss on the condemned partyhé\party’s request, the court may as well
resolve that obligation of publication should bstreted to the enacting part of the judgment.

V1. 4. 4. Regulation of limitation

It arises from the nature of infringement of copgiti that legal injury can be redressed
properly only within a short time. Among others,ist conditional upon the injured party
submitting its claim within a short time becausheffails to do so, it can be presumed that he
has not suffered any material loss. For this reaSention 36 of Act XVI of 1884 shortens the
ordinary deadline open for right of action (thittye years) to three years in case of
infringement of copyright.

Limitation starts from the day when distributionwflawfully reproduced copies has started;
the reason for this is that Section 22 of this stettes that offence must be considered
completed when the unlawfully reproduced first coyag been made. If limitation started on
this day—i.e., criminal law limitation were applida to it—then the unauthorised reproducer
could avoid penalty by making reproduction of adl @wehousand copies and keeping it secret
until three years have elapsed from making thd tiopy, then he could distribute them
without being punished; that is why the day of risition in this case is declared as the date
of commencement. In case of infringement, limitatgtarts on the date of distribution, in
other words, the day when distribution has stamedt be calculated as part of the deadline.
The court does not need to take limitation intooact ex officio?**
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The deadline open for submitting the claim in caBeommitting this offence (identically
with the offence of infringement of copyright) igan three years, however, there is a
difference as to when this term of limitation begyin

The perpetrator cannot be punished if the injuradyphas not submitted its claim within
three months; however, the perpetrator will noteRempted from obligation to compensate
even in this case, because payment of the damate isonsequence of the act and not
penalty of the offence. Action for damages mustsbbmitted within three years’ term of
limitation. In calculation the three months mustlude the day when the injured learns of
commission of the offence or the identity of thepatrator, and the last day of the deadline
will be the day which owing to its number corresgemo the date of commencement.

Section 39 determines the deadline of confiscatiod annihilation. Confiscation can be
enforced independently as injunction, it is notimao penalty, i.e., as long as unauthorised
copies and their appliances exist they can be scatied. No deadline applies to it, and it can
be applied in spite of the injured party havindedito submit its claim during the term of
limitation.

The injured party can submit its right of actiorthim three months from commencement of
distribution of the printed publication in the f@lVing cases:

- if the author or the source has not been cleadicated when quoting specific points
or minor parts of the already published work wardword,

- in case of adopting already reproduced or publishgoebr papers in limited volume in

a larger work that can be considered independeésntsitcc work in terms of its content, or in
collections that have been edited from several aasthworks for ecclesiastical, school,
educational purposes,

- against the person who makes the author’'s namecpualspite of the author’s will.
Section 41 states that interruption and rest ofténen of limitation are governed by general
rules; however, it does not specify if it refersthe rules of criminal law or civil law. As
infringement of copyright is "public offence” butrgreedings can commence solely upon
private complaint with request for prosecution, evhis referred by the act to the jurisdiction
of civil courts, and the criminal code usually cins measures regarding offences and
infractions, it can be said that in this case agaipeculiar mixture of the rules of the two
fields of law prevails. According to criminal lalunitation is interrupted by the resolution or
measure of the court due to the offence againspéngetrator or the party privy to the act,
while according to civil law, by commencement oé thaction, and, in case of offences and
infractions committed in the scope of infringemehtopyright, by the resolution or measure
of the court adopted with regard to the submittexdiom. **°

Limitation will be interrupted only with regard tbe scope of object which the claim applies
to. Limitation will be interrupted only with regatd the person who the measure of the court
applies to. If commencement of the action depemddexision adopted on some preliminary
issue (and it becoming final and unappealable)y timeitation will rest until such decisictt?

In accordance with Act LIV of 1921, the proceedirigat can be commenced due to penalty
and compensation in case of infringement will lapsethree years. The claim seeking
compensation for the damage, including the claiat tan be laid with regard to enrichment,
will lapse in three years too. The act sets comgaems claim jointly with limitation of
penalty for expediency purposes lest calculatiomukh become more difficult and
prosecution of infringement should become more dmaed due to different limitation in
public circulation. Paragraph 2, by setting up mate preconditions, regulates
commencement of limitation; accordingly, commenceima limitation is independent of
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when the injured party has learned of infringensend the identity of the infringer. In case of
unauthorised reproduction, limitation will commenan the date it is completed,
consequently, the injured party cannot take actieeking penalty and compensation due to
unauthorised reproduction if three years have pbBsen completion of reproduction. If the
injured party intends to assert his claims arigmogn unauthorised putting into circulation, he
can do that within three years from commencementnafuthorised putting into circulation,
irrespective when unauthorised reproduction hasn beempleted. Accordingly, if the
infringer has concealed the stock of unlawfully garoed copies from the injured party for
three years, and as such he cannot be held rebjmiier unauthorised reproduction, the
author can take action due to subsequently occurmedithorised marketing (putting into
circulation), within three years from its commenegm This also applies to the case when
reproduction of the copies has been carried ouulawy but putting the copies into circulation
is infringement due to unauthorised changes or tddkdication of the source or for other
reason$??

In case of unauthorised putting into circulatidme act calculates commencement of term of
limitation from commencement of putting into ciratibn because putting into circulation is
to mean commencement of the marketing of copied, ianseveral cases the date of
completion of putting into circulation could not ldetermined. The injured party can take
action due to unauthorised publication of unlawfytoduced copies within three years from
it. If only an attempt has been made at reprodogctimaking public or marketing, then
limitation of enforceable compensation claim wiledin upon discontinuance of the
attempt??®
Paragraph 3 sets the term of limitation of the isggbpenalty as being equal to the term of
limitation of commencing proceedings. The provisiomust be properly applied to
unauthorised public performance and unauthorisegemtation by mechanical or optical
equipment.

The proceedings commenced in case of unauthorisegirkg in circulation referred to in
Section 22 and proceedings seeking compensatiothéodamage caused will also lapse in
three years. In this case, limitation will start e day when distribution or use was carried
out for the last time. In case of offence of inflgment, claim seeking penalty can be asserted,
even within the three years’ term of limitation,lywluring three months from the date of
learning of the fact.

The act removes the claim seeking annihilation,fisoation of copies produced through
infringement or the tools, equipment used for poddlg them—as a claim seeking
termination of a permanently unlawful status—frdm scope of short limitation and that for
the full period of protection. It follows from theature of the thing that this applies also in
case of confiscation that can be enforced due temgt at infringement or preliminary
advertising, although the act does not specificadher to it. The rules of general private law
must be applied to interruption and rest of limaat of claim that can be laid due to
infringement or an act regarded identically as tyatirtue of damage.
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Summary

The first form of independent copyright evolved tbe analogy of right of ownership at the
end of the 18 c.; this state in Europe lasted for almost onednenh years. Analogies drawn
from right of ownership were certainly suitable fooviding protection for authors’ works in
corporeal form for the author’'s benefit. Within tfemeworks of the right of ownership
approach, however, copyright could not be protecgdinst distortions at all or only
insufficiently by violently bending application tdw. During the 19 c. in Europe, copyright
and patent law codification in the modern sensdvedp consistently enforcing the civil law
approach and development of exclusive rights relaientellectual works.

Hungarian regulation of the field of law of intedtaal works, basic codices go back to the
19" century. Given the peculiarities of historical dpment, modern codification efforts
evolved with a delay in the Age of Reforms; witlspect to copyright the Bills related to
Bertalan Szemere are worth mentioning. After suggpom of the 1848-49 War of
Independence and the 1867 Compromise, basicallfriandaws were applied.

Around the middle of the i9c., however, literary, scientific and politicalieliin our country
flourished, strongly helped by reproduction, by ethHungarian thoughts could be delivered
to more and more people desiring changes. Simuteshe with progress, complaints were
received on abuses of author’s rights. Increasiedsa of life and enhancing circulation of
intellectual goods as well as politics aimed aeddiing the press brought along more
independent development of author’s rights.

In Hungary, in the beginning, as a result of state relation, the development of author’s
rights was similar to the process in Austria, ameht upon termination of this connection, it
went through independent progress. The consequenicéabe Second World War, the
evolution of the centrally controlled socialist aeomic/social system emphasised this
requirement all the more. Even at that time, tmé&nbh of law preserved its main traditional
features, owing to, at last but not leastveral decades’ long memberships in international
agreements. The field of law of intellectual wosk®ws permanent progress—without injury
to essential principles. Just as in the phasesdablution, in the appearance of tendencies of
modern development, changes in economic circums$aacd technical conditions represent
the key driving force. General features of histalridevelopment are reflected by the progress
made in this field of law in Hungary too.

The present volume has set the task to presenentlyreffective regulation through the
history of the development of copyright law in aountry. This approach enables deeper
understanding of specific legal institutions of goght and their regulation as well as the
underlying lawmaker’s intention and economic reagsoomparison of the solutions of Act
XVI of 1884 and Act LIV of 1921 as well as Act Ibf 1969 and the currently effective Act
LXXVI of 1999 clearly shows the arc of developmeéhese legal institutions have gone
through, and how regulation of copyright—wanting toeet challenges posed by
technological development—has been renewed and bleam reinterpreting regulatory
concepts again and again.
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