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Remarks on Early Hungarian Copyright Regulation

The present paper has set the aim of providing pilesentation of the development of
Hungarian copyright law in the T9century. In our paper we focus on the history b t
evolution and regulation of Hungarian copyright l1&nem the age of the Enlightenment
against the backdrop of European development agulaton, and compares domestic and
foreign lawmaking. Special attention has to be paiBlerenc Toldy's and Bertalan Szemere’s
copyright law bills, and Act XVI of 1884.
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|. Turning points in the international history of t he legal protection of intellectual
property

I.1. Copyright law in the national codification of modern age

Although as early as in Roman law there were cotgrthat were entered into between the
author and booksellers on multiplication of litgravorks and under which publisher’s rights
were protected by trader’s business habits, thesesdctions were not provided with legal
protection because legal sources do not mentiomighé of multiplying author’'s works and
there were no action-at-law by which a possiblértleould have been enforcéd.

The privileges provided by rulers or other supegathorities for merely certain individuals
appeared as the first legal sources, wiveere granted to the author or the publisher, and i
earlier times exclusively and usually to the puigisonly”.> As we can see action could be
taken against reprints, impressions through pgetegranted solely in individual cases: the
point of these privileges was that the publishereiwample, subject to the prince’s right of
supervision—obtained right to printing and publhiof books under "monopoly”. For lack
of rule of law, it was determined in charters whatrks the privilege applied to, what the
content of the legal relation between the publistref the author was, and what its limitations
in time were. Two great types of patents can bengigsished. One of them ensured printing
of books in general for the person obtaining cliaded simultaneously barred everybody
else from this activity; whereas the other type endighossible to print particular books, while
excluding everybody else. In this respect, Hungeag not lagging behind considerably since,
for example, in 1584 the College of Nagyszombatioled the exclusive right of publishing
Corpus luris Hungarici being aware of the clause set out in the chantgrimpression and
unauthorised sale by other persons shall be puhibeten golden marksin the Middle
Ages, guild rules provided some collective protctvith respect to product markings on the
grounds of charters; from the 1%. more and more privileges were issued, primarily
England, Switzerland and city-states of North Italjhis regulation aimed at the legal
protection of the user, i.e., printer-publisheheatthan that of the author, although privileges
granted to the author can be also found in recbrds.

Privileges were replaced by regulation at the lesfelaw effective for the entire country
rather slowly in Western Europe too. First, sudtaaute was adopted in England in 1709; the
real wave of enacting laws started from the enthef18" century only. Laws were usually
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determined by aspects of prevailing state and eugnpolicy and definitely showed the
traces of the system of privileges. After severabtian decrees and Hungarian attempts at
making laws in the late 8c., the Hungarian national assembly passed a tathie subject

in 1884 only.

The 1709 statute of Ann Stuart (1702-1714) andutieial practice that evolved from it can
be considered a scheme that broke through the lfenddel and arrived at the concept of
copyright law in the modern sensdt can be established that codification with relgéw
intellectual properties reached consistent solstitrat suited the capitalist economic system
in countries where social/political transformatiasas also radical; so, in France and the
United States of America, which can be considefss model of consistent bourgeois
revolution.

During the 18 c. in Europe, codification of copyright and patéaw in the modern sense
evolved, consistently enforcing civil law approaahd development of exclusive rights to
intellectual property. The capitalist legal syst@onsistently acknowledged the authors’
rights, protection of works; this protection, howevas a result of the principle of formal
equality before the law, continued to leave autle@m@nomically exposed to users in stronger
economic position. In copyright law, guarantee sypeotecting the weaker contracting party,
i.e., the author, had developed only by the 60t 20is in the 28 c.

The ancestor of every copyright law is thepyright Actof 1709 of the Protestant Ann Stuart
(Statute of Anpp which ended the monopoly of ti®tationers Compangnd provided for
exercise of censorship. It set forth that on thpie® of a work published for the first time
subject to entering it into proper register exalasright would be created in favour of the
author or the person to whom he transferred tiistriAfter fourteen years had elapsed, the
transferred right reverted to the author, who cduddhsfer it to another person for fourteen
years again. After a total of twenty-eight yearsl Ipassed, theopyrightterminated. When
Bertalan Szemere started to prepare his bill, ashvadl see, a regulation adopted in England
in 1842 extended this protection merely to expirg@ven years following the author’s death
and to forty-two years (i.e., three times fourtgears) from the date the book was published.
The twice fourteen-year term of protection includethe pan-federal copyright law passed in
1790 in the United States of America following ABtuart’s lead was raised in 1831 to twice
twenty-eight years from the first edition, makingnewal for the second period subject to
compliance with determined scope of persons andnegigtratior?, In the United States, as
early as in the beginning of the™®. under pain of forfeiture of right, it was remd that
each reproduced copy should contairicapyright” mark showing the year of the first
edition; this made it possible to calculate theation of the term of protection everybody was
expected to meet and substituted publication irotfieial Gazetteread by only a few people.

It was not long ago that this generally known regumient terminated, more specifically after
the accession of the US to the Berne Union in 1989.

In France, revolutionary decrees on theatre peiones adopted in 1791 and on ownership
rights of authors, composers, painters and draogtisn 1793 provided for the exclusive and
transferablémost sacred author’'s ownershipfor five and ten years following the author’s
death respectively, and it was the users and moatithors of relevant works who benefited
from it. In 1810 the term of protection was exteshtle twenty years from the author’s death.
On German territories, in the shadow of recipidednan law, authors’ and publishers’ rights
were interpreted theoretically. In 1734, BOhmeredssl that by purchasing the manuscript its
ownership would devolve to the publishecum omni iure™—including the right of
publishing. In 1785, Kant stated that the authos emtitled to inalienable and most personal
right (ius personalissimumdn his work, and he could be addressed even irfaime of
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publishing only with his permft. In 1793, Fichte distinguished between the thoughts
communicated in the work, casting these thoughts am expounded work and the book
embodying the work: the thoughts constitute puldmmain, the work is the author’s
inalienable property, and the publisher is entittedrights on reproduced copies. The
ownership concept was reinforced at the beginnfrtge 19" c. by Schopenhauer and Hegel.
In his lectures published in 1820 Schopenhauer wxged that actual property is that can be
taken away from a person only unlawfully, and theperty that he can protect ultimately can
be what he had worked on. Hegel made it clearttieperson who obtains a copy of a work
will be its unrestricted owner, however, the autbbthe writing will remain the owner of the
right to reproduce the intellectual property.

Against the backdrop of such theoretical argumantson the basis of increasingly prevailing
natural law, the makers of the Prussidiyemeines Landrecluf 1794 deemed it unnecessary
to establish copyright; instead; they set out mii@r's right in section 996 of the code,
stipulating that as a general rule a bookselledl sttatain publishing rights only on the
grounds of written contract entered into with thehar. Given this concept, the issue of
protection did not even emerge. In Prussia, copylaw was created only on 11 June 1837:
it was at that time when with the assistance ofigggvthey made law on the protection of
rights on scientific works and works of art agairegtrints and remaking. This law provided
for protection of author’s property for thirty ysdrom the author’s death.

In the same year, thBeutscher Bundjuite modestly resolved that member states should
acknowledge the author’s right, at least for teargethat a work published by a publisher
indicated in it should not be reprinted withoutithgermit. What we have here is mostly a
rule of protecting publishers. In 1830, Russiandkdjon stipulated that the term of protection
was twenty-five years. It is worth adding that wHeremere’s proposal was completed, in
1844, Bavaria, for example, did not have a copyrighv yet; it was made in 1865 only.
However, at that time no copyright law was in fonceSwitzerland either where the Contract
Law Act regulated publisher’s transactions in 1&8ily; a pan federal copyright law was
made first in 1883. Even in Austria, the copyrigiatent entered into force only on 19
October 1846; since 1775, an imperial decree ageepsints had been in force merely for the
eternal provinces. So, the Austriatigemeines Burgerliches Gesetzbuathl811 regulated
copyright onlyfilius ante patrem

The third step was constituted by internationaleagrents and treaties, once it had been
realised that necessity of protection crosses bsrdehe signatories of such bilateral or
multilateral international agreements developedr tinéernal regulations so that they should
comply with the content of the agreement as mugboasible. Hungary entered into such an
agreement first with the Austrians, in 1887, whpehbvided for mutual protection of author’'s
rights in literary and artistic work&urthermore, in the 1dcentury, similar state agreements
were entered into with Italy (1890), Great Britgi893) and Germany (1899). From among
multilateral international agreements the BerneodnConvention should be highlighted,
which was entered into in 1886; however, Hungagabee its member only in 1922—for that
matter, this fact also contributed to making AcVLdf 1921, that is, the second copyright
law.

Looking at these three forms, it should be seen tthey move from the individual to the
general. Privileges were issued by rulers, yeingls persons only, to print—usually one—
book, simultaneously barring everybody else frons #ctivity? Subsequently, this could
provide opportunity to enforce claims only agaitigise who belonged to the jurisdiction of
cities (city-states). Later on, laws focused onharg, and as part of that provided every
author with protection of rights, and threatenedrgliody else, who committed abuse on the
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territory of the country, with penalty. Internatednagreements determined frameworks of
copyright protection in the most general terms, enndshich foreign works were also
protected, however, actual substantive and proe¢dules were contained always in national
legislations. With respect to the subject of coglytiprotection, i.e., protected works, it can be
stated that, albeit, in the beginning they probitbiteprints of writer's works, as technology
developed protection of performances and worksrbfalowed it at an increasingly fast
speed.

[.2. International copyright treaties

As international copyright laws applied to the itery of the issuing country only, they did
not provide protection for foreign authors. Fundatak principles of mutuality between
countries were set out first by the Berne Conventio 1886. Contrary to that, Emil Szalai
writes that mutuality is not contained even at teeel of reference in the text of the
Convention’ The document clarified basic principles of coptigand summed up the
principles of settlement of disputed internatiomsdues; however, it left specification of
details to the laws of the countries of the Unidhis basic document inspired several
international requirements, agreements made |dfbree types of these international
agreements can be distinguished: universal, regamhbilateral agreements.

The highest level acknowledgement of copyrightesferth in Section 27 (2) of the United
Nations General Assembly Declaration on Human Rigbt 1948, which determines
copyright as’a fundamental right”. This taciturn statement, however, is sufficient this
entitlement to be respected by practically allstees of the world. Universal agreements are
more practical than that, and determine basictutgins of copyright usually as a framework
rule. Agreements are mostly aimed at ensuring tth@tuthor should get at least basic level
protection in each country from which specific figtig countries can deviate maximum
within the frameworks determined by the agreem@ne of these basic rules is, for example,
term of protection, which was determined as fifyags from the death of the right owner.

The first copyright meeting held a session in 18b8russels; international regulation of
copyright was discussed here for the first timeai@ud by Victor Hugo theéAssociation
Littéraire Internationale was founded in 1878 already, which provided framwfor
consultations of writers, artists and publisherswery second year until the First World War.
From among them, the Rome meeting in 1882 is astanding event where on the proposal
of Paul Schmidt (secretary general Brsenverein der deutschen Buchhandlan
international meeting was convened to Berne taget copyright law union, and the Federal
Council of Switzerland was requested to provide iatstration of the process. The meeting
was held in September 1883; in the following yehe subject was discussed already at a
diplomatic conference where Hungary representetf iéficially—for the first and last time.
After the 1885 conference, the year 1886 saw thdmg of the Union: nine countries—
England, Belgium, France, Germany, Spain, Switneil&&weden, Tunis and Haiti—signed
the first Union document together with the suppletagy article and final protocol of Berne,
all of which entered into force on 5 December 18Biie Convention provided for further
meetings too, of which it is necessary to mentio@ 1896 meeting in Paris (“additional
document of Paris” and its supplementary statemamt) the 1906 Berlin meeting, where
codification of the right of the Union was formwddt as a goal. As a result of that, “the
modified Berne Convention for the Protection ofek#ry and Artistic Works” was created—
this is thecorpusiuris of the Union, together with the 20 March 1914 dapyent. Hungary
(together with fourteen countries) acceded botthem without reservations. Member states
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of the Union in 1922 were as follows: Austria, Belgium, Bulgaria, Czeslovakia,
Denmark (including the Faroe Islands), France (Aégand colonies)? Greece, Haiti, Japan,
Poland, Liberia, Luxembourg, Hungary, Morocco (gtctr the Spanish zone), Monaco,
Great Britain (including its colonies and severabtpctorates), the Netherlands (including
Dutch India, Dutch Antillas/Curacao and Surinanm@grmany (including its protectorates),
Norwalg/, Italy, Spain (with its colonies), Portug@aiith its colonies), Switzerland, Sweden and
Tunis:

Although the text of the Convention adopted in Belk authoritative, contrary to the
principle oflex posterior derogat legi priofimember states may proceed against each other,
against countries outside the Union and newly a&iogscountries against the rest of the
countries on the grounds of earlier provisionshibuld be added that acceding countries are
obliged to accept the Berlin modifications, whilpesifying parts of earlier documents
intended to be applied. Deviation from the Berlin Convention is allowedthvirespect to
term of protection, protection of works of appliads, etc.; consequently, the Union did not
have a uniform legal source.

The Convention is divided into three parts: theanigation of the Union; substantive law of
the Union (relation of the members of the Unionexh other and cogent copyright rules
within the frameworks of the Union); the adminisma of the Union. Its coercive force and
system of sanctions, mutuality are not even meatian it. Based on that we can declare that
the Convention igex imperfectaits application is based on solidarity, thatdach member
state presumes that in the event that it compliéls tlve provisions of the Convention, then
the rest of the countries will also do so.

Hungary was obliged by Section 222 of Act XXXIIl 2922 (on ratifying the Trianon Peace
Treaty) to accede to the Berne Union within twehienths, which had beetle facto in
progress since 1913. The relevant bill was made thmi outbreak of the First World War
prevented the law from being enacted, what is mtire,chaotic inland and international
conditions after the world war made it definitefgpossible to submit the bill to legislature.
Eventually, the bill was submitted to the legistatun 1921, and was approved by the
National Assembly on 23 December 1921, and it veasttoned on 25 February 1922 (after
Hungary acceded to the Union). Hungary announcegsson to the government of the
Swiss Confederation on 14 February 1922. In ountguthe law providing for the above
was published in the 4 February 1922 issue of thttoNal Statute Book under the title Act
Xl of 1922 "on Accession of Hungary to the Intatonal Berne Union Founded for
Protection of Literary and Artistic Works”.

The Berne Convention of 9 September 1886 for tlo¢éeletion of Literary and Artistic Works
set forth some fundamental principles (minimum déads of protection) that efficiently help
universal protection of author's works.These fundamental principles are as follows: a)
principle of national treatment under which a coyngéxtends the same protection to
foreigners that it accords to its own authors; in@ple of automatic protection without any
required formalities; c) principle of independembtection (a foreign artist will be provided
with protection complying with domestic rules oia&ven if his work is not under protection
in the country of origin). It sets forth the contep work; definition of the copyright owner;
the author’'s minimum moral and economic rights. TQmvention was originally signed by
ten countries, today more than one hundred ang dduntries have adopted it. It has been
revised on seven occasions: in Paris (1896), B€dB08), Berne (1914), Rome (1928),
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Brussels (1948), Stockholm (1967) and Paris (19Hyngary acceded to the Berne
Convention in 1922. Hungarian legislature includleel text of the Convention revised on 24
July 1971 in Paris into Hungarian legal order by fdw-decree 4 of 1975.

The Universal Copyright Convention signed on 6 Seyter 1952 was made under the
auspices of the UN; its necessity was justifiedblijtical reasons. Its essence is protection of
copyright without any required formalities for faggeers. Promulgation of its text revised on
24 July 1971 in Paris in our country was providgdaw-decree 3 of 1975.

The 1961 Rome Convention is for the protectionafgrmers, producers of phonograms and
broadcasting organisations. In Hungary it was imy@eted by Act XLIV of 1998. The
Geneva Convention made on 29 October 1971—for th&te€tion of Producers of
Phonograms Against Unauthorised Duplication of Tihonograms—was promulgated in
Hungary by law-decree 18 of 1975. TAgreement on Trade Related Aspects of Intellectual
Property Rights (TRIPSgonstituting Annex “l. C” of the Marrakech Treatyhich set up the
World Trade Organisation, promulgated by Act 1X 1898, provided for enforcement of
rights based on reciprocity of form and the grdaaéiswance and for settlement of disputes
between states.

They are differentiated from universal treatiestbg number and geographical location of
ratifying countries. The most important ones fomgarian legislature are the Treaty of Rome
founding the European Economic Community, and thectives affecting copyright adopted
by the European Union recently. Directive 91/250ZE@&n the legal protection of computer
programs by copyright determines the concept dfaso€, the right owners, their economic
rights and special limitations of rights. Directi92/100/EEC on rental right and lending right
and on certain rights related to copyright in tieédf of intellectual property creates a “rental
and lending right” as part of copyright protecticemd sets out minimum standards of
protection for the related rights of performers,opbgram, and film producers and
broadcasting organisations. Directive 93/98/EECmuenising the term of protection of
copyright and certain related rights ensures thetet is a single duration for copyright and
related rights across the entire European Uniocreases the duration of protection and
provides for protection of works from the deathtué author. Directive 96/9/EC on the legal
protection of databases and their special limitetio

As part the European Union integration process,afrtbe tasks of Hungarian legislation is to
develop proper legal environment for the Union lgvgying special regard to Union
directives. Based on that it can be declared trestd directives are present as a quasi norm in
Hungarian law, although they do not have directafftherefore, they bind the lawmaker but
do not bind law enforcers.

In Article 65 of the Europe Agreement promulgated Act | of 1994, Hungary assumes
obligation to provide protection of an extent samito the protection that prevails in the
Community, within five years from signing the Agneent, which Hungary has completed,
among others, by making the new copyright law. R#igg the European Union, it needs to
be added that drafts, proposals and other prepgrdé@uments, which constitute parts of the
Union lawmaking process but have no binding fonmgresent important guidance for
Hungarian legislation. They include, for examplee White Paper, whose annex deals with
copyright protection; or the Green Paper publighethe European Commission in June 1995
entitled 'Copyright and Related Rights in the Informationi8y¢. The most recent directive
is the EU directive on copyright adopted by thedpaan Parliament on 14 February 2001.
Although universal and regional agreements profoumelgulate copyright, the framework
regulation is to be filled and specific proceduisdues are to be regulated mostly by the
legislature of specific states. So, bilateral agrerts do not play a significant part, they have
political or diplomatic significance; see, for exale the international agreement 26/1993
(Agreement between the Government of the Repubhitiogary and the Government of the



United States of America on intellectual property) harmony with its title, Article Il of the
Agreement extensively deals with protection of aggiyt and related rights, however, the
greatest emphasis is given to protection of phamogr and computer programs, which
obliges Hungary to implement legal harmonisation.

Operation, harmonisation and organisation framewook international conventions on
copyright are provided primarily by the World Idegdtual Property Organisation (WIPO) of
the UN from 1970, in co-operation with the UNESC@s task is, in addition to
administration, to advance creative intellectudivaty and further transfer of technologies to
underdeveloped countries. The World Trade Organisats the entity to manage the TRIPS
Agreements co-operates with WIPO in certain impletaion issues.

II. Hungarian copyright acts

Given the peculiarities of historical developmentdern codification efforts evolved with a
delay in the Age of Reforms in the eighteen-thstiith respect to copyright the Bills related
to Bertalan Szemere are worth mentioning. Afterpsegsion of the War of Independence
(1849) and the Compromise (1867), basically Austidavs were applied.

In the Central-Eastern European countries afteiSieond World War, intellectual property
rights bore certain traces of central economic adtration, foreign exchange management,
income regulation and censorship. To different mixtand for different reasons from country
to country, this branch of law nevertheless pre=giits main traditional features owing to, at
last but not least, several decades’ long memheiishinternational agreements. The legal
field of intellectual property shows continuous gmess, without injuring essential principles.
Just as in the phase of its evolution, in the ame® of modern development tendencies,
economic circumstances and technological conditioosstitute the key driving forces.
General features of historical development arescidld by the progress made in this legal
field in Hungary too.

Centuries long traditions of Hungarian copyrightwvlaexperience of domestic legal
development cannot be ignored in working out thev negulation. Enforcement of
international legal unification and European lelgatmonisation requirements do not exclude
respecting domestic copyright law traditions at—dtey make it definitely necessary to
integrate regulation harmonised with internationahventions and European Community
directives into Hungarian legal system and legakettgoment organically; therefore, we must
not put aside the assets of our copyright law ideorto fulfil our legal harmonisation
obligations. What Hungarian copyright law needsréforms: renewal that maintains
continuity of domestic regulation by exceeding fermegulation while preserving the values
achieved so far.

The history of Hungarian copyright law is charaistedl both by successful and unsuccessful
attempts at codification, although aborted billsleth due to changes in historical
circumstances rather than the standard of proposals

The Bill submitted by Bertalan Szemere to the NaloAssembly in 1844 was not enacted
for lack of royal sanctioning. Following the age iofperial patents and decrees, after the
Compromise (1867) the Society of Hungarian Writarsl Artists put forth—again an
unsuccessful—motion for regulation; however, then@eercial Code, Act XXXVII of 1875
devoted a separate chapter to regulation of pubtdinansactions.

The first Hungarian copyright law, Act XVI of 188%as made following Laszl6 Arany’s
initiative,'® upon Istvan Apéathy’s motion. The Act implementeddarn codification adjusted

5 On Arany’s views see also Arany 1876.



to bourgeois conditions, setting out from theosdtibases of intellectual property not
superseded ever since.

Later re-codification of Hungarian copyright [&wvas required by the need to create internal
legal conditions of the accession to the Berne bin@onvention. Act LIV of 1921
harmonised our copyright law with the current textthe Convention, and adjusted our
regulation to the results of technological develept®

The last attempt at modernising bourgeois copyright can be linked with the name of
Elemér Balas P.; his Bill drafted in 1934 was psitdid in 1947, however, due to political
changes this Bill could not become an*dct.

The development of copyright law of the bourgegqesah was dominated by the concept of
intellectual property, qualifying copyright as pragtary (economic) right similar to property,
which was in line with the requirements and neelddsarket economy and trade. Gradual
acknowledgement of authors’ moral rights also begawever, protection of these rights did
not become the central element of copyright lawragagh either in theory or in practice.
Paradoxically, as a special impact produced by dient ideology, this happened only
during the period of plan economy and one-partyesys

Our Copyright Act Il of 1969—which is the third erfollowing Act XVI of 1884 and Act
LIV of 1921—was and has remained a noteworthy ¢catibn achievement in spite of the
fact that it bore the traits of the age when it wisesde. Due to the economic policy trend
prevailing in that period, there was no need takraway from fundamental principles and
traditions of copyright; regulation did not distadccopyright eventually from its social and
economic function. (Fortunately, it was only theoagher than regulation that was imbued
with the dogmatic approach arising also from idguadal deliberations that worked against
enforcement of the authors’ proprietary (econornmtgrests by overemphasising the elements
of copyright related to personality (moral right$)erhaps, it was owing to this that Act Ill of
1969, albeit with several amendments, could faray lwhile keep up with international legal
development and new achievements of technologioagrpss just as with fundamentally
changing political and economic circumstances.

Hungarian copyright law in the late 1970’s and y4d1®80’s was in the vanguard of world-
wide and European legal development: as one ofitsielegal systems, our copyright law
acknowledged protection of copyright to computexgoams, provided for royalty to be paid
on empty cassettes, settled copyright issues celateso-called cable television operations.
Regulation of right to follow (subsequent right)d paying public domain was huge progress
too.

After coming to a sudden standstill temporarily the second half of the 1980’s, new
significant changes were brought by the period betw1993 and 1998. In terms of actions
taken against violation of law, amendment to them@ral Code in 1993 was of great
significance, which qualified infringement of comt and related rights a crime (see Section
329/A of the Criminal Code (Btk.) set forth by Sent72 of Act XVII of 1993). Act VII of
1994 on the Amendments to Certain Laws of IndustReoperty and Copyright, in
accordance with international and legal harmorosatequirements, provided for overall re-
regulation of the protection of related rights dapgright—i.e. rights that performers,
producers of phonograms and radio and televisiogarosations were entitled to.
Furthermore, the Act extended the duration of tlmegution of author’'s economic rights from
fifty years to seventy years from the author’s deand the duration of protection of related
rights from twenty to fifty years. In addition tbat, the Act withdrew the rental and lending
of computer programs, copies of motion picture wgaekd phonogram works from the scope

7 On the attempts of a re-codification in the fitstade of the 20c. see Szladits 1906.
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of free use; and, it required, in addition to thehar’'s consent, the approval of the producer
of phonograms and performers for rental and lendihmarketed copies of phonograms. It
was also an important progress that the 1994 Amentto the Copyright Act terminated the
statutory licence granted to radio and televisionldroadcasting works already made public
in unchanged form and broadcasting public perfocaanand thereby modernised rules on
broadcasting contracts. Act LXXII of 1994 implemethipartial modification of the Act.
Following Constitutional Court resolution 14/1994l. 10.) AB, instead of a decree in a
statute, it regulated the legal institutions ofghi to follow” (droit de suite)and "paying
public domain”(domaine public payantinportant in terms of fine arts and applied aftst |

of 1996 on Radio and Television Broadcasting alsdlifred the Copyright Act; furthermore,

it contains provisions important in terms of cogyti Govt. Decree Number 146/1996. (IX.
19.) as amended on collective copyright and relatgits management provided for overall
and modern regulation of collective managementoplyaght and related rights that cannot
be exercised individually, and determined the itang provisions related to termination and
legal succession of the Copyright Protection Offasecentral budgetary agency, aimed at
maintaining continuity of law enforcement. Decreentber 5/1997. (ll. 12.) MKM on rules
of register of societies that perform collectivgogaght and related rights management was
made to implement the Govt. Decree. Decree Numb&®/A996. (XII. 26.) MKM raised the
maximum duration of publisher contracts to eighargeThe amendments implemented by
Act X1 of 1997 on Protecting Trademarks and Geolgiegd Product Markings and entered
into force on 1 July 1997 affected legal conseqasrtiat may be applied due to infringement
of copyright and measures that may be appliedvrsu@s brought due to such violations of
law. And, on the grounds of the authorisation geenin the new Trademark Act, Govt.
Decree Number 128/1997. (VII. 24.) on measures tmaty be applied in customs
administration proceedings against infringemenintéllectual property rights was adopted.
Accelerated legal development in recent years cbelcbme complete through overall re-
regulation of copyright and related rights.

Act LXXVI of 1999 satisfies these demands, whiléutlds on recently achieved results. The
Act is based on several years’ preparatory worle Mmister of Justice set up an expert team
in 1994 to work out the concept of the new regalatifurthermore, the Minister of Justice
invited the World Intellectual Property OrganisatigWv/IPO) of the UN to assist in preparing
the new copyright act; also, on several occasibm&gs possible to have consultations with
the experts of the European Commission. Taking gleposals of the expert team into
account, by June 1997 the concept of the overalkion of our copyright law had been
completed, which was approved by the Governmer@ayt. Resolution Number 1100/1997.
(IX. 30.). In accordance with Section 4 of this ®@avment Resolution, the Minister of Justice
set up a codification committee to develop the ne@pyright regulation from the
representatives of ministries and bodies with matiqgpowers concerned, courts, joint law
administration organisations as well as intereptagentation organisations of right owners,
users and other copyright experts. The draft Bl been discussed by the Committee both in
details and on the whole on several occasions;ctrgent of the proposal reflects the
consensus reached in the Committee in every respect

1. Hungarian copyright drafts in the 19" c.
l1l.1. Ferenc Toldy and copyright
In the Age of Reforms members of Hungarian sociegt with several fields that had not

been legally regulated until then. That is how etaent of intellectual works in the legal
system must have arisen as a fundamental probleaube until the beginning of the Age of



Reforms the “profession” of writers had not developthere had been no periodicals,
newspapers, and dramatic art and play-writing coolddevelop as an independent genre.
Two articles of Ferenc Toldy calls the attentionfitbng this gap in the law and reveal
extraordinary expertise and rhetorical competehiig.first article written on the topic was
published in the columns of Athenaeum in 1838 letitA few words on writer's property
and petition to publishers of periodicalé® the other one in the Budapesti Szemle in 1840
under the titl€On writer’s property”.?*

First, he defines the concept of property cleadyf@lows: "Everything that we acquire by
either our own internal talents or external toolgttwut harm to alien rights is our
unalienable true property, mortmain.The definition contains every important element
concerning the criteria of property. After thatthenslates the term of property to intellectual
works and proves that once having obtained a ftinaough printing it becomes property and
unalienable property at th&t. Furthermore he defines the term wprint/impression/
"misappropriation committed on true property®

Once he has clarified fundamental terms, he expotimein in details: first of all, everybody
can freely dispose over his propeftys disponendi)He can do it in the following forms
according to Toldy’He may transfer his original right to other persemt his discretion, ...
he may disclaim the property ... until he does notha clearly or, knowing that, does not
abandon it or does not let it lapse, nobody shaltreach upon his rights to this natural
property”.>* Toldy expounds the process how a writer's thoug®tomes a thing. If he
disposes of it by gift or sale, he always doesoitditionally. He does not sell the work of
intellect; instead, he lets soraique thing, copy, instrumeat moral lease. By his work the
author conveys ideas, information to the buyer, #aedbuyer processes them and integrates
them in his store of knowledgéThe author has not attached, cleverly could notvéa
attached, has not put up for sale any other rightahy copy of his work on sale: the buyer
has not bought, could not have bought anything etsbe does not have anything more than
such intellectual utilisation® This is a consensual contract that—in the abserficany
stipulations to the contrary—cannot be attackedoubted either morally or legally.

Toldy’s reasons contain statements valid even toRagulation of writer’'s property in an act
is an indispensable task of the State because titer vand his intellectual work is public
domain, which shapes the edification, intellectuad ethical moral of society. Society’s task
is to appreciate the writer and to ensure thatthier could spend all his time and power on
creation, development of his own intellect: therdi®y will produce works that serve the
edification, progress of the whole country. If dter does not see the reward of his talent and
efforts or not even recovery of his financial expesicertified, he will leave this career, which
makes society, science poorer. In his opinion ia i&indamental condition that each state
should protect its own intellectual products anddaaon reciprocity should not authorise
reprinting or sale of foreign literary works. (Sealecountries authorised or did not forbid
reprinting of foreign works or sale of repriffsFrance, Belgium, the United States of
America, the states of thBeutscher Bundand Austria too—the latter was a hotbed of
unrestricted reprinting both of foreign and theagest German literary works: these printing
houses were protected by the state too.) Toldyrigs®t the really blissful situation would
be if states did not authorise reprinting and tpaychased original works from each other,

2 Toldy 1838. 705-717.
% Toldy 1840. 157—237
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and the rate of imports/exports would depend mewaliwhich country provides its citizens
with more instruments, support, which is indispéhsaand necessary in the world of
science”?’

Toldy claims that only one reason can be raise@dragxcuse, which somewhat explains
advocacy for reprints'iand that is expensiveness of original editiori8’As a matter of fact,
he does not accept this reason either, as he ktlatsthese books are more expensive
because publishers can cover their costs fromaagdes only. In his opinion publishers could
sell their books cheaper if they should not beidfod reprinters, since more copies could be
printed and sold with greater safety: the lesspaime costs and the more certain buyers win,
the more lawful owners, publishers and writers lddee writer because the publisher cannot
pay for his efforts according to his merits and fheblisher because its profit from the
enterprise is dubious. Yet, it is not only the indual but also the state that incurs loss
because thereby in the long run scientific lifagstfic development will be endangered and
society will lag behind in development. Writer's skocannot be distinguished from other
breadwinner activities, so it should be paid foowever, the issue of paying a fee is a rather
complicated task. Toldy raises several possibslitie

On the one hand, it would be possible that thes thould give salary to writers. This would
not be a path to be followed because it could edirmanced from the country’s budget and it
is problematic also because a standard to measttersnvshould be determined and only
those who comply with this measure would be givaary. To avoid this, a reward of equal
rate could be set, which is not a suitable methexhbse there are huge differences between
writers: "And intellect cannot be measured by a man’s afhHe raises the possibility that
the state should make writer's property fteg giving the right to writers to claim dividend
from publishers on each printed or already soldycop. But who will set this dividend? Who
will check the number and sale of copie€uestions, questions, questions, to which Toldy
claims there is only one answer: when the state@egledges writers’ property right on their
works, or to put it in other words, forbids repigt. "The public—vox populi—will reward
its writers this way.3!

The solution could be only to make law. He consdire German act promulgated on 9
November 1835 an example to be followed in thigesttbwhich obliged each province of the
German Federation individually and mutually to amktedge and protect both scientific and
artistic property at least for ten years againptinters as well as prohibited sale of reprints
brought in from abroad and threatened with pendMgnalty determined by the laws of
provinces were imposed on reprinters and selleremints, each copy and the instruments
used for preparatory works were confiscated froemthand they were obliged to give full
redress and compensation to the writer and theghdsl The Prussian government made an
even stricter law covering all aspects, to conslighirty-eight sections, which now regulated
the issue of reciprocity andetaliation” concerning foreign states

Until then the issue of writer's property had na&eh put on the agenda of legislation in
Hungary’because there was no reason for worrying aboutatid”if it has been injured, the
injury has been overlooked or has not become stibfeany complaint’®?

Toldy, however, looks into the future with hope: mentions Kazinczy’'s language reform
efforts, publication of count Istvan Széchenyi’sokoentitled Credit, foundation of the
Hungarian Academy of Sciences and thereby the fatiow of a new layer in civil society:

2" Toldy 1838. 708.
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the layer of writers. Literature came to life besawmow it had permanent audience, especially
through the work of the press, and this particggatno matter how low its rate was compared
to the five million population, did not give caufe dissatisfaction. Editors of periodicals
were considered pioneers such as Karoly Kisfalutlg waid honorarium on larger studies
published in the columns @furora edited by him. J6zsef Bajza was the first who pgaidall

the studies published in his almanac, and in a gbeechined system at that. Thereby
intellectual work began to become goods and tha ede@wnership involved in goods became
reality.

[1l.2. Bertalan Szemere’s role in inland regulationof copyright

Bertalan Szemere noticed the necessity of proteaifgroperty in copyright law. Owing to
the technological revolution, works of authors aartists became unprotected, so it was
reasonable to make a duly worked out act.

Szemere’s modern approach to ownership supersadegpproach prevailing in the age both
on international and national level, which madealeggulation simpler in several respects.
The legal scientist combined the jurist’'s thougtristheory and practice in his works, which
is expressed the best in one of his most signifigeorks, his report and bill on providing
literary and artistic rights drafted in 1843.

He presented his bill on 23 September 1844, itadapted with a few modifications. The bill
was approved by the session of the members of fhgetUHouse on 9 November 1844,
however, the ruler did not sanction it as the cawas already working on a copyright patent
governing the whole empire, which entered into éoatso with respect to Hungary by the
imperial decree dated 29 November 185M determining the core of copyright Szemere
surmounted the concept of ownership prevailing bdoime and abroad, which simplified
legal regulation in several respetts.

It was the 1865 Bavarian act that used the ternyragit (Urheberrecht)for the first time on
German territories; five years later it was foll@Mey the German federal copyright act. On
French territories for the first time in 1886 thel@an legislation used the phrasdroit d’
auteur” instead of the ternpropriété In Hungary Act XVI of 1884 reflected Szemere’s
approach already, with Gyula Kovats's significanhiribution, who successfully proposed
the concept of¢opyright” as a general technical teffh.

Szemere interpreted the author’s rights on his wa% the author's moral rights, which is
clearly reflected by his sections proposed for isgpand exercising rights. According to his
approach, rights regarding the work were reguldtedaw in a form inseparable from the
author and the author could transfer uniform cagyrionly with respect to its exercise. This
clearly shows how much his approach to copyrighd alaead of his age for in Austria it was
the 1895 Act that started to follow this interptieta.*’

Protection of the author’s right enjoys priorityse the author retains his right even if he has
transferred exercise of such right to the authdrsablisher and he can assert it by lawsuit if
the empowered publisher fails to do*8o.

By harmonising the action of the author as origioapyright owner and the exclusively
authorised user of the work before court agairtbird party and by laying the legal grounds
of author’s contracts, he formulated thoughts agamead of his age. An example for the latter
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is section 44 in Chapter VIl entitl€General provisions’, which states thdts the number

of editions is not determined in the contract, [anly one edition shall be considered before
the law. And as the number of copies is not detexdjieach edition is calculated to contain
1000 copies.® It is important that the author does not transferdwn right, instead gives
licence to publish, that is, such rights possessay exercise the author’s right only with
respeatoto publishing and therefore it seems tautleorisation rather than transfer of property
rights.

Besides author’s rights, Szemere separately disdus®atre plays, musical works as well as
drawing and painting works, and regulated themummary in an act. Following foreign
example, he called editions without licence, refdrto aspirated edition, fake editigrand
would have imposed punitive sanctions. In the caatpae analysis he finds that a fine is
used for fake editions abroad too, which is coraeckto captivity in case of failure to make
payment**

Szemere’s reasons also emphasises the importampeetettion of author’s rights stating that
in Western Europe, more specifically France, beamgauthor is a rank just as being a
nobleman, a priest, a merchant. Szemere set legalation and social prestige of French
literary life as an example to Hungarian legislatidie stressed that "civilised nations”
already had laws to regulate copyright at the le¥an act.

[11.3. The first Hungarian copyright act

Regulation of copyright in Hungary was stronglykka to the Austrians. Its starting point
was theexclamationby Adam Takacs addressed to lawmakers, in which ptimtestant
minister from Gony called the attention of the Guone’s Council to the fact thataving
defiled the work of printer Paczkd in Pest who [mi#d his funeral orations, printer
Landerer reprinted the whole volume. due to the loss caused by it Paczko withdrew from
publishing the second volume being afraid of Laedestealing it agaif? To prevent
continuation of this foul play, the minister turntmthe Governor’'s Council as a result of
which on 3 November 1793 the royal decree numb&b72vas issued, which was the revised
version of the decree dated 11 February 1775 intrlaudt sanctioned inland reprint by
penalty and confiscation as well as compensatidmetpaid to the author. All this, however,
did not apply to books published abroad and alreadyinted inland by others, they could be
freely published by anybody. It extended legal @ctbn to the writer’'s legal successor
(cessionarius)and formulated the institution of limitation wddhown from later periods,
which stated that after a certain period elapseer dhe author's death the work became
public domain and could be published freely by amybbut it did not set its detailed rules
yet. In 1794 by another royal decree (no. 1812yded reciprocity to it: it was prohibited in
Hungary to reprint works printed in Austria, an@ ttame protection was provided for works
published on Hungarian territories against Austrigprints. This rule was in force until the
above mentioned Hungarian-Austrian internationaeagent (Act IX of 1887) was entered
into.*® Protection, however, proved to be underdevelogeduise only the “preliminary path”
formulating censorship existed instead of the jiadlipath. The scope of protected works was
further widened by the court decree no. 4232 dagedpril 1831, which extended protection
to "drawings and copper engravings”.
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In the middle of the T®century, however, literary, scientific and polidife in our country
flourished, strongly helped by reproduction. Sirao#ously with progress, claims were
received on abuses of copyright. The first highlyndicant writings on the topic can be
linked to Ferencz Toldy, as it has been descrilbed@already.

The Kisfaludy Society seemed to be a committed @theof lawmaking for a long time.
They made their first attempt in 1844 when the Boaorked out a draft. This bill was
forwarded to Bertalan Szemere to make it more ateywho made the final version heavily
under the influence of the 1837 Prussian copyragiitand the 1843 Hungarian criminal law
concept. On the one hand, he extended the scgmp®taiction (in addition to author’s works,
theatre plays, musical works, drawings and paistingre defined); on the other hand, he
defined the term of protection as a period of fijgars different from the average because
thereby both the author and his legal successdd ¢eel safer. Fine to be paid to the National
Museum dominated (which could be converted to gdptin case of insolvency), however,
reimbursement of the loss of the injured party w® carried out by obliging the injuring
party to pay "compensation”, considered private lsanction. It was his innovative and
significant merit that he provided procedural lagulation too. The bill was progressive
because contrary to the right of inheritance pcacgoverning at the time the surviving
spouse should obtain ownership rather than riglengdyment on the work. In section 47 of
his bill he set forth thatat the same time the protection under this actlsha extended to
insuring the rights of writers and artists of Trghgnia until union with Transylvania is
accomplished’ In other words, foreseeing the union formulatset)(as a political aim he
strove to extend copyright protection to eastemtteies. He urged that all acts, customs and
privileges contrary to the act in the making shobkl repealed, and he set the aim of
regulating copyright in an act instead of unwritiaw.

The ruler, however, threw back the bill giving tieasons thathe principles set in the bill ...
should be modified for greater clarity and to fitrtain gaps.** Yet, the national assembly
dissolved in the meantime did not have the oppdstia analyse the returned bill again. The
ruler’s real reason could be searched for in tlot flaat, given the intention to enact the
Austrian copyright law vigorously being made, hd dot want to break up the unity attained.
The Austrian patent was published in 1846 andeas#me time the king redebated Szemere’s
bill in order to create harmony with the patenteTtext step was the Hungarian Royal Book
Reviewer Office, which submitted its report to #ieg on 27 July 1847. Paying regard to all
that Pal Jaszay made his bill, which, however, n@sdebated due to accelerating political
events, so the above mentioned decrees continuszlitoforce in our country.

During the revolution two significant statutes wemade that highly affected the subject area,
however, none of them was a direct copyright aatstFAct XVIII of 1848 should be
mentioned, which covered the freedom of the pradsaa part of that abolished censorship. It
stipulated that setting up a printing house waditmmal upon compliance with Act XVI of
1840 on traders and depositing the mandatory fboudand forint security. Bookseller
activity could be performed without any permits.t XXX of 1848 provided for setting up
theatres and ensured that theatre plays could fbermed freely. The above mentioned 1846
patent, entitledAct to protect literary and artistic property agast unauthorised publication,
reprint and remaking’was entered into force by the open order of 29dddver 1852 in our
country effective as from 1 May 1853.

These statutory provisions were in force in ourntou until 1861 (in Transylvania until
1884) when the National Judge’s Conference impléetethe program of gathering valid
rules of civil law (that is how the collection okfporary Judicial Rules was made), which
served as source for all proceedings until goverrstatutory provisions were developed.

4 Knorr 1980. XIII.



According to these rules, intellectual works engbyhe same legal protection as any other
property, now not only books were protected bue&tures of the mind” too, that is, literary,
artistic and musical works as well as translatioAB. this included the right of public
performance and reproduction. At the same timey texlared that copyright was rooted in
civil law and that the content of copyright wouldtrextend beyond the author’s death; at the
same time, printing of books and reprint was n@@mmade subject to authority’s licerice.
Real practice, however, did not develop becaussetheovisions were rather uncertain.

In 1867 the Kisfaludy Society took the thread dregbin 1844, and worked out the draft of
the new copyright bill, however, it reached the idiry of Justice only. Yet, after entry into
force of the German statute of 1870, preparatiorthef act was carried out with greater
success in the Society of Hungarian Writers ands&srtwhere especially owing to Gyula
Kovats’s efforts the bill was completed in 1874eably. The bill paid special regard to
Hungarian conditions that required independent leggun in several respects, however, the
bill was forced into the background due to the tpm@l conditions of the period and other
tasksééo be fulfilled in codification deemed mongportant, such as the Commercial Code of
1875.

In the meantime, the German legislation, now habiegome uniform, continued codification
of copyright. In 1876, the act on copyright of stit works and unlawful imitation of
photographs was made. So, exhaustive sample aotingerequirements of scientific
demands were already available to inland reformaresf it was again the Kisfaludy Society
that now for the third time, this time joining f@x with the Hungarian Academy of Sciences,
continued the work of codification. Laszlé Arany aeaa single draft of the law on literary,
artistic and photographic copyrights, Tivadar PaMeister of Justice submitted this draft to
the professional conference and, after it had weemwrked, to the House of Representatives
on 20 November 1882. The judicial committee of iteise of Representatives submitted its
report to the House of Representatives as earlgna February 1883, however, general
debate commenced there on 21 February 1884 onlygn Wpe instruction of the House of
Representatives the judicial committee redraftediéixt of several sections. The final text of
the bill was attested by the House of Represemtsiin 12 March 1884, and the Upper House
approved it without any changes on 28 March. Thesaccompleted was sanctified by the
king on 26 April 1884, and it was promulgated ie tiational Statute Book on 4 May and in
the House of Representatives by Act XVI of 1884.
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