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Remarks on the Origin of legis actio sacramento irem

Legis actio sacramento in rehas belonged to the most debated issues of literatuRoman
Law up to the present day. The literature on thgest would fill a whole library, only its
approximate treatment would require a separate grapb’ When explaining the origins of
legis actio sacramento iremone can distinguish several, more or less clasohated trends.
For the purposes of the present study the theopatif and the theory of personal fight are
the most important. The fundamentally sacred chearaof legis actio sacramentas
emphasised by the theory of oath which sets ftwdlh the principal aim of communal control
could be theexpiatioof the divinity retaliating the perjury, theacramentunof the defeated
party. This theory is also corroborated by the tekwindicatio that appears as a strictly
formalised, religious-magicatarmen? Although it is much oldet,the theory of personal
fight is traced back to Jhering, and its essendhas in the beginning the parties actually
fought against each other for the thing constitytine object of their controversy, but the
community (the state) brought the fight under m#nocontrol in order to preserve internal
peace. Therefore, the fight, in the forml@dis actio sacramento in remas it is known today
was enacted only symbolically, by employing the (s$tucd instead of the speahdstd.*
The aim of the present study is merely to highlighpossibility — based mainly on the
primary sources and partly on the findings of tiberdture on the subject — which will not
consider the motifs of sacredness and private fightradictory in the structure t#gis actio
sacramento in rerbut will mingle them as organically complementoamponents.

The present study wishes to highlight the followaspects of the description of Gaflshe
sacred character ¢égis actioprocedure is proved by the almost neurotic adhereéache
words to be reciteland the same phenomenon is also exemplified my’Blaccount of the
dedicatioof Ops Opifera’s temple. (I.) Traces of privatghi and arbitrary action are shown
by the origins of the termaindicatio as well as by the rod used in the procedure instéad
spear. All the more so, as Gaius also explains whil the fact that what the Romans
considered truly their own was the goods taken fibk enemy; i.e., obtained by fight.
Besides the connection betweerdicium centumviraleand thehasta, the close relation
between the spear and the cult of Mars also desepecial attention, as theasta also
carried a very important semantic load. (Il.) Theigture ofius fetiale which regulated the
law of war and of peace in the archaic age, a &mgample of the intertwining of peaceful
and martial elements, amdrum repetitioas well alarigatio show remarkable parallel with
legis sacramento in ren(lll.) In Plautus’s comedyCasina,the right to dispose over the

1 Cf. Zlinszky, J.:Gedanken zur legis actio sacramento in refeitschrift der Savigny-
Stiftung flr Rechtsgeschichte, Romanistische AbiegjlL06. 1989. 107 ff.

2 Wieacker, F.ius. Die Entstehung einer archaischen Rechtsorgnim Rechtswissenschaft
und RechtsentwicklungGottingen 1980. 33 ff.; Kaser, MUber ,relatives Eigentum” im
altromischen RechtzSS102. 1985. 1 ff.; Horvat, M.Deux phases du proces romain:
Mél. H. Lévy-Bruhl. Paris 1959. 163 ff.; Kaser, NDas rémische Privatrecht, I-IMinchen
1971-1975. 1. 20. 22.

3 Staszkéw, M.;Vim dicere” im altrémischen ProzeZSS80. 1963. 85 ff.

* Jhering, R..Der Geist des romischen Rechtsipzig 1880-1891. 114. 150. 163; Lévy-
Bruhl, H.: Le simulacre combat dans le ,sacramentum in remm:. Studi in onore di P.
Bonfante Milano 1930. IIl. 83 ff.; Kaser 1971-1975. I. 20.

® Gai.inst 4, 16.

® Koves-Zulauf, Th.:Bevezetés a rémai vallas és monda torténetébeo@uction to the
history of Roman Religion and MytlBudapest 1995. 249.



protagonist, a slave girl is decided by actual ffigiollowed by divine judgement. This
procedure also shows remarkable similarities withvindicatio mentioned by Gaius. (1V.)

l. It is sufficiently well known thategis actio sacrament strongly text-centred because —
as Gaius himself emphasizes — the one who had emispnced even one word of the text lost
the casé.In Roman thinking, the belief in the reality cdnging character of the spoken
word was of utmost importanéet is also very significant that for the Romans ttoncept of
Fate, fatum which determines human life, originally meant {devine) word, the declared
divine decision, thus fate came into being by esgirgg the decision of higher powers in
words? “The reason is the firm belief of the Romans in tiveninous power of the uttered
word, their conviction that being was ultimatelgmical with uttered being, complete reality
was only reality expressed in words.Let us consider an example from the sphere of
religious law (thededicatiowas part ofius publicum). for the case when the validity of the
sacred-judicial act did not depend only on the igeeorder of the words to be uttered but also
on the exact pronunciation of each sound.

Pliny Maior relates that Ops Opifera’s temple wassecrated by theontifex maximus
Metellus, but because of his impediments of spderinad to struggle for several months
until he was able to pronounce the words of theslicatio® Succinctly, the historical
background of the story is as follows: Sometimeneen 123 and 104c. a new, fourth
temple was erected for the goddess Ops Opfiecaiihot be excluded but it seems scarcely
probable that her temple on the Capitolium was vatenl); and this had to be consecrated by
the pontifex maximud.. Caecilius Metellus Delmaticus, about whose eamothing else is
known than he occupied the office pbntifex maximusn 114 8c.® Pliny’s text mentions
Metellus’s articulatory difficulties, which do nateem to bear much relevance from a
historical point of view, yet its religious aspdughlights a cardinal point in Romaasligio;
namely, the requiremerithat the words to be spoken should follow a préed®ined,
precisely ordered, accurate patterh Perfect physical integrity was an essential coowlifor

the fulfilment of clerical office in Roman religighjust as in several other religions as well,
which does not seem to be striking as this requeregnwvas observed in the case of sacrificial
animals® as well as the official participants of the sace§’* The question may arise how it
was possible for Metellus to act aentifex maximuysas he is the onlypontifex whose

! Gai.inst 4, 11. 30.

2 The importance of the sacral elements is pointetdby Kaser, M.:Das altrdmische ius.
Goéttingen 1949. 309 ff.

3 See Potscher, WDas rémische fatum — Begriff und Verwenduimg.Hellas und Rom.
Hildesheim 1988. 490 ff.

* Kéves-Zulauf, Th.Reden und Schweigen. Romische Religion bei PlMaisr. Miinchen

1972. 312; Kbéves-Zulauf 1995. 207.

®Plin.nat 11, 174.

® About the different presumtions of the year of deelication see Wissowa, @QReligion und
Kultus der RomerMiinchen 1912. 203; Latte, KR6mische ReligionsgeschichMiinchen

1976. 73; Broughton, T. R. SThe Magistrates of the Roman Republdew York

1951/1952. 1960. 532.

" Kéves-Zulauf 1995. 71.

8 Wissowa 1912. 491.

°Plat.leg. 6, 759cLev. 21, 17 ff.

19Sen.contr. 4, 2.

1 plin.nat 7, 105.



congenital disability is knowh.On the one hand, the increasing rationality ofage — as a
result of which certain religious prescriptions wewt taken so seriously, or were somehow
evaded — might have played an important part inClaecilius Metellus Delmaticus’s
becomingpontifex? on the other hand, the other important reason intigkie been the fact
that the texts that had to be recited by the Ropmneasthood were previously-determined, thus
even gpontifexafflicted with severe articulatory problems cooiémorize them through long
and troublesome reheardaNaturally, this would not have been possible ia tase of a
religion based on spontaneous religious discotimse preaching, and prophetic prafer.

It is likely that the text of thdedicatiocontained the name of the goddess Ops Opiferahwhi
probably constituted double challenge for tpentifexs cumbrous tongueinexplanata
lingua): the pronunciation of the alliterating name wagsimlikely not an easy task for a
person with speech impediments, who was possiblyesing as well. In addition, the exact
naming of the goddess was particularly importarihencourse of thdedicatiq given the fact
that Ops Opifera was one of the deities of sowifihe importance of the goddess Ops was
never questionable for the Romans because — asahee also shoWs- she was related to
richness, more precisely to the richness of thedsly Ops was the incarnation of the rich
yield of land, the helpful feature of Mother Eaftihs a matter of fact, according to the
minutious, hair splitting character of Roman radigi several different divine aspects of the
earth were differentiated: it was generally verestas Tellus, in its life augmenting aspect as
Ceres, and in its harvest yielding effect as &pswever, Roman religion distinguished even
between the various aspects of Ops, as it was usuatonnect different, so called
Sondergottheiterio chronologically consecutive elements of vari@ess and evenfsOn
August 25 they celebrated Ops Consiva the goddéss performedthe gathering of the
harvest two days earlier, on August 23 they celebrated Opifera® from which it can be
clearly inferred that by the name Ops Opifera -sé@sond particle being related to the verb
ferre — “the goddess bringingthe richness of harvestshould be understodd. The
was also celebrated on August 23, and its logicainection with the celebration of Ops
Opifera becomes clear if one considers that thengrat yet gathered in the granary is the
most exposed to the danger of fire and thus ihé most in need of Ops Opifera’s help
against Volcanu¥) Today it is impossible to clarify it in every @dtwhy the Romans
thought the naming of the deities of sowing to betipularly dangerous, but the importance
of the goddess Ops becomes evident from the facttdilring the research for Rome’s secret
protective deities — the name was kept secret gghcio prevent thevocatioby the enemy —
she was also a possible candidate to have fulfiiedfunction**

! Cf. Kéves-Zulauf 1972. 76.

Z Latte 1976. 276.

3 Latte 1976. 198. 392; Wissowa 1912. 397; Dumézil,La religion romaine archaique.
Paris 1966. 53 ff.

* Kéves-Zulauf 1972. 77.

® Kdves-Zulauf 1972. 78.

® Cf. Walde, A.—Hofmann, J. BlLateinisches etymologisches Wérterbuch, IHeéidelberg
1954. 1. 205 f.

" Radke, G.Die Gotter AltitaliensMiinster 1965. 238 ff.

8 Kéves-Zulauf 1995. 76.

° Latte 1976. 51 ff.; Radke 1965. 239 ff.

19 Radke 1965. 239.

1 Koves-Zulauf 1995. 77; Kéves-Zulauf 1972. 79.

12| atte 1976. 73. 129; Kéves-Zulauf 1972. 79.

13 Macr.Sat 3, 9, 3-4.



What conclusion can be drawn from all these regagrthe present inquiry? The words of the
vindicatio of legis actio sacramento in rendeveloped for real estates, are referred to as
carmenby Cicero as welt. Inferring from the various meanings of the waamen the
words oflegis actio sacramento in requalified as magical, numinous, legal tekts.

Il. Thein rem actionesare calledvindicationesby Gaius® which harmonizes with the
terminology oflegis actio sacramento in rerandin iure cessipas well asdoptiq vindicare

in libertatem and vindicare hereditaterfi From the etymological attempts at defining the
origin of the expressiontsindex”, “vindicatio” , “vindicta” the one proposed by Varro,
emphasizing the characteristic of foréem dicere” and relating the vertdicere” to the
core *deik (see alsodeikny, deiknymj seems the most plausible, even if this cannot be
undoubtedly demonstrated with modern linguistiocdemce® The worddike is traditionally
derived from the rootdeik of the verbdeiknymi(to show, to point at, to explain, to testify);
its basic meaning aflirection, way, custonis supplemented with the meaningsstomary
procedure, decision, resolution, trigandlaw.” (These two meanings, traditionally derived
from each other are approached from a new aspeealyer who asserts that the meaning of
signalling, custom, characteristiparticularity and the meaningecision, resolutionof the
word dike, originally theborderlinedrawn between two litigant parties derived frora thot
*deik developed in parallel, independently from eadientand so neither of them can be
considered secondary, derived from the ofpafhen trying to understand the structure of
vindicatio, Varro’s traditionally Roman etymology is of utnhtosnportance, because it
demonstrates the most clearly how the Romans thHeessexperienced and how they
subsequently interpreted the most basic one ahallprocedures termed amdicatio, i.e.,
legis sacramento in rerh

It can be rightly assumed that in the beginninghd probably later on as well — the spear as
weapon was nothing else than a long, sharp rod mibard wood, and hardened in fifelf

the hasta was the weapon with which in the course of théntBgthey could win loot,

! Cic. Mur. 26. Cf. No6tari, T..Jog, vallas és retorikdLaw, Religon and Rhetoricszeged
2006. 52 ff.

2 Szadeczky-Kardoss-Segyey |.:Szévegggjitemény a régi rémai irodalombdTextbook of
the Ancient Roman Literaturepebrecen 1998. 19 ff. (Quoted e.g. @st. 4, 1, +14; Tib.
2, 6, 1226; Porphyrad Hor. epist1, 1, 62; Horars 417; PlautTrin. 349-352; Hor.epist 2,
1, 134-155; Macr.Sat 5, 20, 1#18; Gell. 4, 9, 22; Varroling. 6, 21; Plin.nat 27, 12, 131,
Quint.inst 1, 6, 40; Varrding. 7, 27; Fest. 325; Cidiv. 1, 1, 114115; Fest. 325; Cidiv.
1,1, 114115; Paul. Fest. 160; CiBrut. 19, 75; Liv. 1, 32,514; 10, 38, 213.)

3 Gai.inst 4, 5.

* Gai.inst 4, 16-17; 2, 24; 1, 134; Paul. D. 10, 4, 12 @ai. inst 2, 120. Cf. Dill, R.Vom
vindex zum iudexSS54. 1934. 105.

> Varroling. 6, 60.

® Cf. Walde—Hofmann 1954. Il. 793 f.

" Gonda, J.4EIKNYMI: Semantische Studie over den Indo-GermanischeeDEIK. Paris
1929. 224-232; Benveniste, Ee vocabulaire des institutions indo-européeniiiegis 1969.
Il. 107-110; Gagarin, M.,Dik &’ in the ,Works and Days”.Classical Philology68. 1973.
82.

8 palmer, L. R.The Indo-European Origins of Greek JustiGaford 1950. 157 ff.

% Notari, T.: Festuca autem utebantur quasi hastae lo&cta Facultatis Politico-luridicae
Universitatis Scientiarum Budapestinensis de Ralaaditvos nominatae 51. 2004. 133 ff.
19 Cic. Verr. 4, 125; Plinnat 16, 65; Tacann 2, 14; Prop. 4, 1, 28; Amm. 31, 7, 12.



recognition, and hence power, it is no wonder #hatrtly it became the symbol of powter.
This is also shown by Verrius Festus’s definititihasta summa armorum et imperii est”
and the reference tinperium especially in connection with the spear, remiods of its
magico-religious character, belonging to the sawpHerée. It is not by chance that the
expressiorsubhastatiomeans — and this is also mentioned by Gaiushe selling of loot,
especially the selling of captivegbtained from the enemy through armed fight, aater!
meant any kind of auction in genefalVhen presenting the institution décemvri stlitibus
iudicandis Pomponius uses the tefmastae praees$avhich could not mean anything else
but the leading ofudicium centumviraleHowever,iudicium centumviralecame into being
only one hundred years after the date assumed byp@ius (242—22%c.)? thus the
historical credibility of Pomponius’s report becardoubtful, it can be safely stated that only
amagistratus cum imperiwas entitled to decide the questionl@gitimum dominiumi The
insignia ofiudicium centumviralg® founded in the ¥ centurysc. was the so-calletiasta
centumviralis By the end of the republic the presidency of taart of law was fulfilled by a
proquestor due to the engagement of thiaetores™* Augustus appointed againpsaetor as
supervisor at the head of thedicium centumvirale? Novellius Torquatus Atticus was the
first praetor hastariusor praetor ad hastanknown by name. With this disposition, Augustus
probably did not introduce a new rule but revivedoéder oné? If the court was sitting in
different parts, the man, chosen by theetor hastariusfrom among thedecemvirii to
preside the coudd hog was using his own spear in tivelicium** which fact is corroborated
by Quintilian’s report ofduae hastaein the case when theidicium centumviralewas
functioning divided into two partS. Theiudicium centumviralgjudging cases of inheritance
under the supervision of thgraetor hastariuswas usually sitting in four sections in the
basilica lulia™®

In Servius’'s commentary of VergilAeneidthe description of the following ceremony can be
found: “Is qui belli susceperat curam, sacrarium Martis gnessus primo ancilia
commovebat, post hastam simulacri ipsius, dicedsirs vigila!™ *” The picture of the deity

! Waele, F. J. M. défhe Magic Staff or Rod in Graeco-ltalian AntiquiGent 1927. 172.

® Fest. 55, 3.

% See Pétscher, WNumen' und 'numen Augustiln: Hellas und RomHildesheim 1988.
462; Wagenvoort, H.Wesenszlge altromischer Religidn. Aufstieg und Niedergang der
romischen Welt, 1/2Berlin—New York 1972. 371 f.

* Gai.inst 4, 16.quod maxime sua esse credebant quae ex hostibisseefp

® Fest. 55, 9; 90, 19.

®C. 10, 3, 1. 2. 5. 6; Liv. 2, 14, 1-4; Dion. H3J.34, 4; Val. Max. 3, 2, 2; Ciaff. 2, 27. 83;
Phil. 2, 64. 103; Varroust 2, 10, 4; Sersuas 6, 3. VO. Alfoldi, A.:Hasta — Summa Imperii.
The Spear as Embodiment of Sovereignty in Rémerican Journal of Acheolod@3. 1959.
3. 8; Waele 1927. 172.

"Pomp. D. 1, 2, 2, 29.

8 Mommsen, Th.Romisches Staatsrecht, I-IBerlin 1887—1888. |. 275.

9 Alféldi 1959. 9.

1% Cf. Mommsen 1887-1888. II. 225.

1 SuetAug 36, 1; Stat. 4, 4, 41.

2 Mommsen 1887-1888. Il. 225; Alféldi 1959. 9.

13CIL 6, 1365, 13; 8, 22721, 5; ILS 950; Mon. Anc§r 5.

4 Alféldi 1959. 10.

> Quint.inst 5, 2, 1; 11, 1, 78.

1% plin.epist 5, 9, 1-2. 5; 6, 33, 2—-Ruint.inst 12, 5, 6.

7 Serv.in Verg. Aens, 3.



could not be too old, because the Romans did rmpesent the image of their gods in the
beginning® and Servius’s explanation goes back to Varro, assPlutarch’s similar remarfk.
Seemingly, Varro gets into contradiction with tihadition, which has knowledge of several
spears in Mars’sacrarium These must have been the spears o$dltie which were kept in
the sacrarium Martis, together with the shieldsThe plural of shields is not surprising
because — as it becomes evident from the aitolagigh explaining the institution of trealii

— Numa Pompilius ordered the manufacturing of agotbleven copies of thancile
descending from the sky, in order to prevent tlealstg of the original one. During their
processions thsalii were carrying thancilein their left and were beating it with a speaelik
rod* The form of these spears was not identical withfdrm of those that were generally
known and actually used for fighting in the Claaki&ge but they preserved — just like the
shields of thesalii — their archaic shape: They were so-calladta pura made exclusively of
wood without any iron, and theprodigium was shown by their movement without any
human agency in theacrarium®

Nevertheless, the spears of #&ii must be distinguished from Mars’s spear, which was
they were venerating Mars’s presence ir-isurrounded by a cult that was due to a deity,
the veneration of gods (e.g. luppiter, Lapis, Tewms) in some material form was usual for
the Romans, which can be explained by the concpheoPerson-Bereicheinheft (The
Person-Bereichdenkemas a special way of experiencing the world fa than of antiquity,

in the course of which he experienced physicalitseadbjects, processes, or states as such,
and, at the same time, he experienced them asitglias well. The thing and the divinity is
often designated with the same word, and sometiimissconsiderably difficult to decide,
whether in a particular cagbemisor Themis fortuna or Fortuna, terminusor Terminus
should be written. Naturally, either solution isoskn, the other component is tacitly part of
the concept and should be taken into account ds’\Wsignation with the same word seems
to suggest juxtaposition but in fact it means thayuof the person and his/her function, the
sphere of authority represented by him/her, in Whatternatively one or the other aspect
comes to the for&) lustinius in hisEpitoma Historiarum Pompei Troghentions that, in the
beginning, the spear was surrounded by a diving't@ervius, based on Varro, reports that
the beginning of war, after the moving of taecilia, the celebrating priest also moved the
hastg as the image of the deitgihulacrum ipsiusand in the course of this he awoke Mars
with the appeatMars vigila!” and by this, if we conceive Mars as’arson-Bereicheinheit

! August.civ. 4, 31; Plut.Numa8; Latte 1976. 150; Herter, HZum bildlosen Kultus der
Alten.Rheinisches Museuifd. 1925. 164 ff.

% Norden, E.Aus altrémischen Priesterbiicheiireipzig 1939. 173 ff.; PluRom 29, 1.

% Gell. 4, 6, 1-2; Wissowa 1912. 556.

* Plut.Numa13, 7; Dion. Hal. 2, 70.

® Serv.in Verg. Aen6, 760; Liv. 40, 19, 20bseq 6. (60); 19. (78); 36. (96); 44. (104); 50.
110)

g Dumézil, G..L’héritage indo-européen a Ronfearis 1949. 60.

" Arnob. 6, 11. (coluissg)ro Marte Romanos hastam, Varronis ut indicant Mus

8 Wissowa 1912. 144; Latte 1976. 114 ff.; Scholz,W.: Studien zum altitalischen und
altromischen Marskult und Marsmythadteidelberg 1970. 29; Potscher 457 f.

° Cf. Potscher, W.Ares Gymnasiunt6. 1959. 4 ff.

19 pgscher, W.Das Person-Bereichdenken in der friihgriechischeriole. Wiener Studien
72.1959. 24.

1 lustin. 43, 3, 3Nam ab origine rerum pro diis immortalibus vetehestas coluere.



he awoke War itseff. There is no need of any further explication to #se manaistic,
numinous aspect recognized by Wagenvoort in thigjioes act® The derivation of
Quirinus’s name, meanirigpear” from the word of Sabin origiquiris-curis can be found in
the works of several authotsnd luno’s name, Quiritis is also explained thayWIt is not

by chance that Thormann appositely translates déineeuirites of the Roman citizens with
the expressioSpeermannet

Hence it becomes clear that Roman thinking condestenehow the concept of the force
inherent in the spear, tmamenboth with Mars and with Quirinus, but the exadimgon of

this connection is encumbered by the fact thaettisting sources expound on this numinous
force only in the case dfasta Martis® The question arises why they were using a rod, the
festucainstead of the spear meaningtum dominiumin the course of the symbolic fight of
legisactio sacramento in rermAccording to Herman van den Brink tfestucaand thehasta
are parts of two completely different symbolic gyss’ He considers the spear to be an Indo-
European symbol of powénvhereas he regards the rod as part of the Mediitean culturé.

At the same time, he disregards the point thahattime when these symbols were formed,
the differences between the spear and the rod probibly had not occurred yet, as both
were made of wood; the only minor differences cduddthe size or that the rod used as a
weapon was hardened in fifeThe fact that in the ceremony of thimdicatio the festuca
stood for; i.e., represented th@sta can be explained by the disposition which from the
beginning attempted to restrict the use of the rspéhin the pomeriumand to confine it to
the sphere of the most necessary fites.

lll. Comparingius fetialeand ius privatumseveral valuable parallels can be drawn with
regard to the structure ofarigatio, rerum repetitio andlegis actio sacramentt The norms
with a powerfully religious character ais fetialeshow close connection with several other
Roman legal institutions; all the more so becausettie man of the age it is difficult to
imagine a bond with more binding power than thénpitcluding self malediction as weéfl.
(According to Dahlheim, due to its strong supersig-religious determinatioius fetiale

! Serv.in Verg. Aen8, 3.Est autem sacrorum: nam is qui belli susceperaamyrsacrarium
Martis ingressus primo ancilia commovebat, posttduas simulacri ipsius, dicens ,Mars
vigila”.

2 \Wagenvoort 1972. 352 ff.

3 Ov.fast 2, 475 ff.; MarcSat 1, 9, 16; Dion. Hal. 2, 48, 2—4; Pl&Rom 29, 1.

* Fest. 43, 5Curitim lunonem appellabant, quia eandem ferre &astputabant 55, 6.
lunonis Curitis ... quae ita appellabatur a ferenksta, quae lingua Sabinorum curis dicitur.
®> Thormann, K. F.Der doppelte Ursprung der mancipatio, ein Beitrag Erforschung des
frihromischen Rechtes unter MitbertcksichtigunghesumMinchen 1943. 32. 80 ff.

° Alf6ldi 1959. 19.

" Brink, H. v. d.:Staff laying.In: The Charm of Legal HistorjAmsterdam 1974. 68.

8 Cf. Neufeld, E.The Hittite LawsLondon 1951.

® Brink 1974. 70 ff.; 77.

O Waele 1927. 172.

L Alfeldi 1959. 4.

12 Donatuti, G.:La ,clarigatio” o ,rerum repetitio” e linstituto paralello dell’ antica
procedura civile romanalura 6. 1955. 31 ff.; Volterra, EL’instituto della ,clarigatio” e
I'antica procedura delle ,legis actiones’In: Scritti Carnelutti.Padova 1950. 251 ff.

13 Ziegler, K.—H.:Das Vélkerrecht der rémischen Republi. Aufstieg und Niedergang der
romischen Welt, 1/2. Berlin—-New York 1972. 78; Pélay, E.Differenzierung der
Gesellschaftsnormen im antiken R@ndapest 1964. 100 ff.



10

lacks any kind of moral backgrounddowever, his view can be contested because legal
formalism and legal ethics are not mutually exslastomponent®) In the archaic age, the
interstate relationships of Rome were governed blyody of twenty priests, called the
fetiales® Their tasks included the contracting of alliandbsfoedus the establishment of the
conditions of armistices, and the declaration of,vgg@ven the fact that the war could only
qualify asbellum pium ac iustuni it was declared and started in accordance thi¢ghrules of
ius fetiale® (It is interesting that for the Romans the basingiple of the invulnerability of
the envoys was indisputable. Whereas in the caieedBreeks the division of the institution
of thekeryx, enjoying sacred protection and fresbeisinvulnerable as a result of a political
agreement took place very early, in Romeftimlis and later the other envoys — even if they
did not belong to théetiales — enjoyed sacred protection, even in time of Sar.

The foedus— etymologically related to the expressifides —, the Roman state contract
implemented by observing the required formalitiess opposed to thaospitium® the
amicitia,'° thesocietad" and thepax does not signify the content of the contractitsuform,
and its most important element is the ceremonigh maade by the representative of the
populus Romanus The ceremony of thipedusis presented by Livy. According to him the
priest pater patratuy chosen from among thietiales consecrated by reciting the texts
selected for the occasion and being touched withrech of sacred grassagming, takes the
oath after reading out the text of the contrddn the oath he calls luppiter, tpater patratus

of the people making contract with him, and thegbesdhemselves to witness that the contract
that has been read does not contain any falsity,tlaat the Roman people will not deviate
from the former, and if they did — and here follaiwe self malediction — then he asks luppiter
to come down on the Roman people the way he iskjustking down the sacrificial pig.
Moreover, he should strike even more severely,eats Imore powerful than the priest. Then
he stabbed the sacrificial anintalFestus recounts a somewhat different formula, raatg

! Dahlheim, W.:Struktur und Entwicklung des rémischen Vélkerredhtsiritten und zweiten
Jahrhundert v. ChrMinchen 1968. 173.

2 Ziegler 1972. 79.

¥ Mommsen 1887-1888. 1. 675; SamtEetiales In: RE VII. 2. 2260 ff.; Wissowa 1912.
551; Latte 1976. 121 ff.

* Cic.leg. 2, 21; Dion. Hal. 2, 72, 4; Cioff. 1, 36;rep. 2, 31; 3, 35; Varrding. 5, 86. Ziegler
1972. 100 ff.

® Cf. Marci. D. 1, 8, 8, 1Sanctum autem dictum est a sagminibus: sunt autgmisa
gquaedam herba, quas legati populi Romani ferre rdplae quis eos violaret, sicut legati
Graecorum ferunt ea quae vocantur kerykia.

® Liv. 38, 42, 7; Pomp. D. 50, 7, 18.

" Walde—Hofmann 1954. |. 494; Latte 1976. 126 ff.

8 Mommsen 1887-1888. I. 246 ff.; Neumann, Raedus RE VI. 2. 2818 ff.; Heuss, A.:
Abschluf3 und Beurkundung des griechischen und obwiis Staatsvertrageklio 27. 1934.
166. skk.; Frezza, PLe forme federative e la struttura dei rapportiantazionali nell’antico
diritto romano.Studia et documenta historiae et iuris 4. 1938.186

® About thehospitiumsee Leonhard, P. HospitiuRE VIII. 2. 2493 ff.; Frezza 397 ff.

19 About the amicita see Heuss, ADie volkerrechtlichen Grundlagen der rémischen
Aulenpolitik in republikanischer ZeKlio Beiheft 31. Leipzig, 1933. 12 ff.

1 See Dahlheim 1968. 163 ff.; Kienast, Bntstehung und Aufbau des rémischen Reiches.
ZSS 85. 1968. 334 ff.

12 Ziegler 1972. 90.

B liv. 1, 24, 4-7.

Y Liv. 1, 24, 7-9.
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which thepater patratusafter knocking down the pig with a stone, asksplter to throw him
out of his wealth as he is throwing away the stibme proceeded falsely, but he entreats the
god to spare his cityPolybios calls Rome’s first contract with Carthago agreemenper
lovem lapidend, Cicero ranks thper lovem lapidenoath formula amonis civile®

When discussingis fetialeit should be pointed out that the Romans werditsieto interpret
war as a legal fact and they created the concepelafm iustuminfluential up to the present
day? Not all armed conflicts counted as whellum could only take place between peoples
(populi), only the enemy possessing an organized state@ashostis In accordance with
this, Cicero can state that only the oath givetheoenemy obliges, the one given to robbers
does nof. We can depart from Livy’s description in the ca$¢he declaration of war as well.
On the border of that people’s land from which leendnds satisfactiomgrum repetitiq or
clarigatio®) the pater patratusdeclares that he presents his demands as an efvie
Roman people, observing the divine law, and hesdalbpiter, the borderdifes and the
divine law fas) to witness that if he demanded the delivery efitientioned people or things
unrightfully, then luppiter should not allow him teturn to his country. He recites this at the
crossing of the border, and with slight alteratitmshe first person he encounters, and again,
when he enters the town, and finally on the maimasef If they do not deliver the things
asked by him within thirty-three days — Dionysiualidarnassensis mentions an interval of
thirty day$ —, after calling luppiter, lanus Quirinius, antitae gods witness, he declares that
he did not receive what he demanded, and thattamieg to Rome, he wishes to deliberate
about how they could take revenge. This means hiatleclares the possibility of war
(testatiq or denuntiatio belll.? Arriving in Rome, the envoy presented the cast¢orathers
and if the majority decided fqrurum piumque duellunthepater patratugook an iron tipped
or fire-hardened speahdstam ferratam aut praeustam sanguingamthe enemy’s border,
and there, making reference to the unrightfulndsth® refusal of his demand, he declared
war and threw the spear onto the enemy’s territdfhus the directausaof the war was
enemy people’s unlawful behaviour, the fact thaytlklid not deliver the things or people
demanded by the Romat.

As a matter of fact, there was no need of suchadaiwbn of war if the enemy invaded Roman
territory. In this case they could immediately amatonditionally begin the counter attack, so
the declaration of war implemented by tletialeshad any significance only in the case of
offensive warfare, initiated by the Romans. Thehart age certainly knew the institution of

' Fest. 239.

% Polyb. 3, 25, 6 ff.

3 Cic.fam 7, 12, 2. Cf. Latte 1976. 122 f.

4 Cf. Cic.leg. 3, 9; Liv. 1, 32, 12; Lammert, R<riegsrecht RE SupplVI. 1351 ff.; Ziegler
1972. 101.

® Cic. Phil. 4, 14;0ff. 3, 107 f.; Ulp. D. 49, 15, 24.

® Plin.nat 22, 3, 5; Senin Verg. Aen9, 52; 10, 14; Quininst 7, 3, 13.

"Liv. 1, 32, 6-8.

® Dion. Hal. 2, 72, 8.

°Liv. 1, 32, 9-10; Cf. Ogilvie, R. MA Commentary on LivyOxford 1965. 131; Bernhoft,
F.. Staat und Recht in der romischen Konigszeit im #&ans zu verwandten Rechten.
Amsterdam 1968. 221 f.; Kaser 1949. 22; Haffter; Beistige Grundlagen rémischer
Kriegfuhrung und Auf3enpolitidn: Romische Politik und Romische Politikedeidelberg
1967. 23.

v, 1, 32, 11-14.

1 Albert, S.:De vetere iure Romano, de lege duodecim tabulartsmeade iure fetiali/ox
Latina 34. 1998. 218.
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personal revenge, but the official declaration af was only employed if the war was waged
by the entire community, th@opulus against another people, which was clearly disiistyed
from armed conflict between different groups of thestocracy. In the course of its
expansion Rome did not always have the opportutttkeep this ritual; therefore, the
characteristically Roman formal conservatism chbgefollowing fiction: Thepater patratus
threw the spear onto a plot of land declared entamjtory near Bellona’s temple and the
entire ceremony was performed with respect to platof land, but the demands towards the
enemy were presented by tlegati of the senatus and they were the ones to declare War.
(Sometimes they sent the spear to the people ommwtiey wanted to declare wir.
However, thefetialess ritual of the declaration of war considerablyntidouted to the
observation of the requirement that the war hagossess some kind nfsta causaand it is
not by chance that Cicero, formulating the thediryust war under the influence of Stoic
philosophy, connectsequitas belliwith ius fetiale®

The hasta ferrata aut praeusta sanguineaeaning iron tipped or fire hardened spear,
mentioned by Livy, also deserves attention. At the same time, ibtsknown when the iron-
tipped spear was substituted for, or when it acamga the wooden spear hardened in fire,
as the Iron Age goes back to the turn of tHeBd §' centurysc. in Italy. It can be assumed
though, that in ritual usage the iron-tipped spemnd only take the place of the wooden one
when it came to be exclusively used in everydag’liThe expressiorsanguineais
particularly problematic: The word itself can benslated asconsecrated in bloodr
coloured with bloodHowever, if it is taken for the denomination beétwooden material, it
can mean the branch of the cornel tree, darguineae virgaewhich, being hard wood,
constituted a perfectly suitable raw material toe speaf. Ammianus Marcellinus mentions
in connection with théetialess spear that besmearing it with blood played apartant role

in the course of its manufacturiigthe spear made of cornel wood countecrmr felix®
but the spear used for the declaration of war eeta impurai.e.,arbor infelix, dedicated to
the forces of the underworfd.Thus, whether théetialess spear was coloured with real
or made of blood coloured cornel wood, the origihakta praeusta sanguineaas later
changed fohasta ferratasanguineinfecta’* Thefetialis ritually predicts the outcome of war
at its very beginning because by symbolically tgkiime enemy territory into possession with
the hasta impuradedicated to the gods of the underworld, he dedithe enemy, theostis
impius bereft of the reason for its existence, to threds of destructioff. (In the light of this,

! Ziegler 1972. 103.

2 Francusci, P. deAppunti e considerazioni intorno alla ,columna he#l”. Atti della
Pontificia academia romana di archeolodgsar. Ill. Rendiconti 27. 1951-1954. 1899 ff.;
Dahlheim 1968. 175 ff.

3 Cf. Fest. 90.

* Cic. off. 1, 36; Hausmaninger, H,Bellum iustum” und ,iusta causa belli” im &lteren
romischen RechOsterreichische Zeitschrift fur 6ffentliches RebhtF. 11. 1961. 341 ff.

> Liv. 1, 32, 12.

® Waele 1927. 173 f.

" Macr.Sat 3, 20, 3; Plinnat 16, 176; 19, 180; 24, 73. Cf. Waele 1927. 174.

8 Amm. 19, 2, 6.

¥ Macr. Sat 3, 20, 2.

19 Scholz 1970. 32.

1 Scholz 1970. 32.

12 atte 1976. 122; Scholz 1970. 32.
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the role ofevocatiq performed by the Romans before the attack, byhvthey intended to
lure to Rome the gods of the enemy doomed to detiirubecomes perfectly cleYr.

The strongly text-centered natureia$ fetialeandlegis actio sacramentis sufficiently well-
known; we know that whoever missed even one wortheftext, lost the cageAlthough in
the case oius fetialewe have ne@xpressis verbiknowledge of such consequences, it can be
rightly assumed that the Romans did not toleragndhe slightest deviation from the text
because this would have destroyed the effectaainen hence it would have endangered the
result of thebellum iustumfought with divine helg.The oath is an indispensable pariuf
fetiale On the one hand, the self malediction of plager patratuson the occasion that he
presented unrightful demands in the name of thedopeople; on the other hand, the calling
of the gods to witness the lawful procedure of Rmemans and the unlawful procedure of the
enemy. In the case d®égis actiq a sacramentuncorresponds to this oathThe oath-like
character osacramentunis clearly shown by the original meaning of theraviiself> At the
same time, it also incorporates the circumstanaettie statement of the party taking the oath
— e.g. the plaintiff — is true, and accordinglye statement of his opponent is false. However,
if in the end it were proved that the claim of thlaintiff does not stand, then it becomes
evident that he committed perjury; i.e., he perfedniis owndevotia® (Kaser also suspects
that in the beginning theacramentunwas related to the divine judgement, but in hesawi
this cannot be sufficiently documented for the @eéfirom which written sources existt is

still a fact that the character of divine judgemesmh be traced — by analogy — also in this part
of legis actiosacramentoReferences to the role played by the oath inribkécan be found
not only in literary sources, but in traces, iretdegal documents as wé)llt seems a further
parallel that botlmerum repetitioandlegis actiosacramentare originally aimed at regaining
the things unlawfully possessed by the opposingypar a peaceful manner, placing
arbitrariness and fight under the control of thetestthus limiting their scope and intensity.
At the same time, it is a clear difference that kglas in the case tdgis actio sacramentthe
parties accept the control and decision of a juggegnized by both of them, in the case of
ius fetiale this institution is absent. This is demonstralbgdthe fact that in the so-called
international affairs they could not agree on tbmpetence of legal court — this might be the
cause of the absence of thpudiudicemstage ofius fetialeprocedure — it can be rightly
assumed though that the Romans found the umpirednto decide in the conflict of two
nations exactly in the higher powers, who werefsenacalled to witnes¥

lus fetialeis a clearly religious system of norms and procesluas this is shown by
references made constantly to the persons and ggidyy in it. Neverthelesdegis actio
sacramentpconsidered to be an institution iof privatumshows close connection withs
sacrum In the beginnindegis actiowas performed in front of thex, who was present, both
in his person and his legitimacy, as a represeetaif the sphere of the sacred. Thenithe
iure stage of the trial took place in front of thragistratus then,in concretq it took place in
front of thepraetor, who was in terms of his jurisdictional responidiles an inheritor of the

! Latte 1976. 125. About this ritual act see Basnaf Evocatio.Paris 1947.
% Gai.inst 4, 11. 30.

3 Albert 1998. 220.

4 Kaser 1949. 21.

® Walde—Hofmann 1954. Il. 459 ff.; Kaser 1949. 18.

® Albert 1998. 220.

" Kaser, M.:Das rémische ZivilprozeRrect¥liinchen 1966. 62.

8 Verg.Aen 8, 262 ff.; Ulp. D. 4, 3, 21.; Ulp. D. 47, 52,.27

° Kaser 1949. 22.

19 Albert 1998. 222.
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rex! The oath, strictly observing the words of the tewds also addressed to the gods, which
substantiates the assumption thegis actiowas closely related taus sacrum® (Certain
parallels can be detected betwées fetialeand theleges XII tabularuni for example the
debtor had thirty days to satisfy the demand ofctieglitor if he admitted his indebtedness, or
if the case was settled by legal decision. Sinylathe pater patratushad to wait with the
denuntiatio bellifor thirty days after he had announced his demaatrding to Dionyssius
HalicarnassesenslisThe reason of both decrees was to help to findazeful solution of the
conflict within this interval. In line with the relant loci of thdeges XII tabularunorder on
giving the person who causes damage imiga” ius fetialestipulates the extradition of the
person who commits a deed injurious to RSin€he same intention, meant to restrict the
uncontrollable arbitrary enforcement of private dews between the citizens of a state, or
between different nations and states, trying tosgme the state obellum omnium contra
omnesby placing the act of solving the conflict undemsokind of commonly accepted
higher instance, might have stood at the originsboth ius fetiale and legis actio
sacramentd

IV. It is sufficiently well known that in Homer'iad Zeus decides certain armed conflicts
with the help of his scaldshrough the so-callegsykhostasiaandkerostasia — this scene
can be found with minor modifications in Virgil aell*® — and it is also known that in certain
cases the combatants decide by lot who should tbaffight, thus asking for the help of the
gods™ Naturally, the drawing of lots byraculumwas known by the Romans as wélMost
often they practiced the version in which the wootdekets of the persons taking part in the
draw were placed in an urn, theeella filled with water. It was bellied but had a narroeck,
and after reciting certain magic words and shakiregurn, they drew conclusions regarding
the divine will from thesortessinking or floating on the surface, of which omge could
remain above due to the narrow neck of the'8irA. similar procedure can be found in
Plautus’s comedy, entitle@asing which is all the more significant as Plautus,utio often
used Greek plots, had to adapt the scenes of medies to Roman thinking and everyday
life, otherwise he could not have expected thenbaosuccessful. II€asinanot merely a
commonoraculumis presented but the decision of a legal confflicsingle combat — leading
to the employment of actual violence — with thephet oraculum This procedure shows a

! Meyer, E.:Rdmischer Staat und Staatsgedariérich—Stuttgart 1964. 38. 117; Bleicken,
J.:Die Verfassung der romischen Repubfaderborn 1975. 76 f.

2 Cf. Noailles, P.Du Droit sacré au Droit civil Paris 1949. 18 ff.

% Donatuti 1955. 31 ff.; Hausmaninger 1961. 338;nBéft 1968. 221 ff.; Albert 1998. 224.
*Xll tab. 3, 1; Dion. Hal. 2, 72, 8.

> Xll tab. 8, 6. (Ulp. D. 9, 1, 1 pr.); 12, 2b (Gaist 4, 75-76.)

® Kaser 1949. 185. Cf. Liv. 8, 39, 14; 9, 8, 6; 0, 2 ff.; Cic.Caecin 98;De orat 1, 181; 2,
137;0ff. 3, 108.

" Kaser 1966. 19; Kaser 1949. 15.

811. 8,69 ff.; 16, 657 ff.; 19, 223 ff.; 22, 209-213.

° See Wist, E.:Die Seelenwagung in Agypten und Griechenlamtchiv fir
Religionswissenschaft 36. 1939. 166 ff.; DietriBh,C.: The Judgement of ZelwRBheinisches
Museum 1964. 103 ff.; Potscher, VBchicksalswagungeiKairos 15. 1973. 61 ff.; Potscher,
W. Moira, Themis undiuz im homerischen DenkeWiener Studier73. 1960. 15 ff.
19Verg.Aen 12, 725-727.

1. 316 ff.; 7, 170 ff.

'2 Cf. Cic.inv. 1, 18.

3 Cf. Cic.nat 1, 106;Corn. fr. 1, 13. 14; Liv. 25, 3. 1 ff.
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special mixture obraculumbased on divine decision and archaiedicatio, requiring the
employment ofvis, to the extent that it makes steps towards theessmpn of violence
throughoraculum based on the decision of divine forces.

The situation inCasina is the following: The Athenian Cleostrata, wife bfsidamus
acquired and brought up the slave girl Casina déuten own fortune. Contradiction arises
concerning the right to dispose over Casina. Orotteehand, Lysidamus wants to acquire her
for himself and his slave, Olympio; on the othendhaCleostrata also claims the girl for
herself and her slave, Chalinus. On behalf of tsbhnd thevilicus, Olympio, on behalf of
the wife Chalinus take part in the actual dispute. the course of the dispute physical
violence is used by the slaves representing thesipg husband and wife; at the same time,
the oraculumpreceding actual fight also begins. The swotesare placed into thsitella and

the actual fight takes place simultaneously wite tderemony. Chalinus is defeated in the
oraculum Olympio and his master are the winners, and tepute is decided in favour of
Cleostrata by the employment of a trick only in sieeond part of the pldy.

At the beginning of the procedure Cleostrata complghat her husband restricts her in her
freedom to dispose over her slave, who constithies own property, and in reply her
neighbour, Myrrhina reminds her of the rule of Ronmaatrimonial law that guarantees that
the husband has the right to dispose over his svéatire property. In the dispute Lysidamus
tries to convince his wife to yield to him, but G&trata sticks to her claim that she is entitled
to provide for and dispose over her slavEhe married couple agrees to entrust two slaves
with the fight over Casina, however, both do tmighe secret hope that they can force each
other’s slaves to renounce CasiriBhe two slaves appear, and Lysidamus tells Chalihat

he promised Cassina to his slave, Olympio, to whitkalinus responds that Cleostrata
promised the girl to him.Lysidamus offers to liberate Chalinus, if he remees Casina, but
the slave does not accept thatysidamus calls his wife and orders Chalinus iodasitella

full of water and thesortesbelonging to it, and announces that if the negjotia do not yield
any result he will entrust theraculum with the decisiofi. Meanwhile Cleostrata tries to
dissuade Olympio from clinging to Casina, but hgsstnat he would not change his mind
even at luppiter's request.There is nothing left to do but turning sortio, however, the
oraculum in which the will of the gods concerning the issa manifested cannot dispense
with vis, the actual fight' When Chalinus appears with tsigella and thesortes Lysidamus
announces that the fight must be fought obseniiegformal requirements of the procedure,
and that he himself, wants to supervis€ ilowever, he makes a final attempt at persuading
Cleostrata, but she categorically refu§esSo the ceremony begins, and the fact that

! Dill, R.: Zur Frage des Gottesurteils im vorgeschichtlichémischen ZivilstreitzSS 58.
1938. 19 ff.

2 plaut.Cas 47 ff.

3 Dull 1938. 20 f.

* Plaut.Cas 149. 189 f.; 193 ff.
® Plaut.Cas 248 ff.; 260 f.

® Plaut.Cas 269 ff.

" Plaut.Cas 288. 289.

8 Plaut.Cas 289 ff.; 293 ff.

° Plaut.Cas 295.298.

19 plaut.Cas 323.

1 Plaut.Cas 342 ff.; 346.

12 plaut.Cas 352. 357. 363.

13 Plaut.Cas 364 f.; 370 ff. 373.
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is performed strictly in adherence to the ruleseiess special emphasisThe sortes are
marked with inscriptions and they check if theramgy othersorsin the urn, as well as the
fact that the two balls are made of the same wasdhe winner of theraculumwill be the
one whosesorswill remain above in the urhThen the urn is placed in front of Cleostrata,
her task being to shake it and to draw outgbes® The two participants of theraculum
Olympio and Chalinus pray to the gods to help ticeise and they accurse the adversary.
After the prayers Lysidamus calls on the partiesbégin the actual combat, he wishes
Olympio good luck, and so does his wife to ChalinDf/mpio asks Lysidamus whether he
should hit Chalinus with his fist or with his opgalm, to which his master replies that he
should proceed the way he wants. Then Olympiojncpluppiter to help slaps Chalinus in
the face, while Chalinus, calling luno to helpsh@lympio with his fist After the outright
violence, Cleostrata has to draw s@sthat has remained above in the urn, and the partie
are asked to cease fightif@leostrata draws out Olympio&ors because that one is above,
and announces that Chalinus is the loser, and &ysid announces that the gods have
supported Olympio, fighting on his behalf. Olymmionsiders his victory to be a reward for
his own, and for his ancestorgietas’ So the case is settled with Casina having to marry
Olympio, while Cleostrata has to make preparatitorsthe ceremonial feast, which she
begins, having accepted the decision ofdteeulum®

As it becomes evident from the prologue of the pRRlautus modelled his comedy on
Diphilus’s play,Kleroumenoj and — as it is clearly shown by its title — thee€k play is also
centred around a kind dfortio, a drawing or casting of lots, which is not in tleast
surprising taking into account that tleeacula involving drawing of lots constituted an
integral part of Greek religious thinking and rédigs practic€. Plautus is a great master of
intermingling Greek elements with Roman everydé#g, Icustoms, religion and law, and he
explains in the prologue those elements of his paych could be strange to the Roman

! Plaut.Cas 375. (Lys.)Optumum atque aequissimum istud esse iure iudico.

? Plaut.Cas 378. 380. 384 ff.

® Plaut.Cas 387. 395.

* Plaut.Cas 389 ff. (Ol.) Taceo: deos quaeso(€hal.)Ut quidem tu hodie canem et furcam
feras. /(Ol.) Mihi ut sortio eveniat {Chal.) Ut quidem hercle pedibus pendeagOl.) At tu

ut oculos emungare ex capite per nasum t(Gbal.)Quid times? Paratum oportet esse iam
laqueum tibi. LOl.) Periisti. 396. (Chal.Deos quaeso, ut tua sors ex sitella effugerit.

® Plaut.Cas 401 ff. (Lys.)Hoc age sis, OlympidOl.) Si hic litteratus me sinat.(Lys.) Quod
bonum atque fortunatum mihi s{fOl.) Ita vero, et mihi/ (Chal.)non (Ol.) Immo hercle
(Chal.)Immo me hercle(Cleost.)Hic. vincet, tu vives misef.(Lys.) Percide os tu illi hodie.
Age, ecquid fit? Ne obiexis manuf{Ol.) Compressan palma an porrecta ferii%/s.) Age

ut vis (Ol.) Em tibi./ (Cleost.)Quid tibi istunc tactio est?Ol.) Quia luppiter iussit meus.
(Cleost.)Feri palma, ut ille, rursum(Ol.) Perii, pugnis caedor, luppiter/ (Lys.) Quid tibi
tactio hunc fuitChal.)Quia iussit haec luno mea(Lys.) Patiundum est, siquidem me vivo
mea uxor imperium exhibet.(Cleost.)Tam huic loqui licere oportet quam is{Ol.) Cur
omen mihi / vituperatqLys.) Malo, Chaline, tibi cavendum censeb (Chal.) Temperi,
postquam oppugnatum est os.

° Plaut.Cas 412.

" Plaut.Cas 417 f. (Cleost.Victus es, ChalingLys.) Cum nos di iuvere, Olympio, / gaudeo
(Ol.) Pietate factum est mea atque maiorum meum.

® Plaut.Cas 427 f. 419.

° Plaut.Cas 31 ff. Cf. Diill 1938. 27.
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audience. So he does with the motif of the slatrasirriage’,’ yet he does not consider it
necessary to add any explanations to the settleafi¢hé contradiction arising about the right
to dispose over a slave lmyaculumand fight; he is only content to mention the petrfe
righteousness and legality of the proceduf€he typically Roman character is corroborated
by the reference to the decree of lixges XII tabularumrepudium®) The fight of the Horatii
and the Curiatii, described by Livy can be menttas a parallel to the single combat fought
under ceremonial circumstances, as well as the @drthe interstate contracts, in the course
of which they call luppiter to help and also asneds, the actual fight being signified by the
expressionmanum conserere The act ofmanum consererean also be encountered in
Cicero’s and Gellius’s descriptions of thiedicatio of plots of land. From the comparison of
these sources it becomes evident that the empldyofens, the actual — later symbolic —
violence constituted a substantial partegfis actio sacramentd

The ritual described by Plautus must have constitat certain intermediary stage between
personal fight andindicatia as it is known today because in this case thieegaagree on the
rules of the settlement of the conflict, and thegegpt the control of a third person. The rules
to be observed are mainly religious in characted, seem to be suitable to impede boundless
and unrestricted violence. Neverthelegs,is unquestionably part of the procedure, but the
winner in the actual fight is decided by a higheanscendental power; therefore, the fight
receives the character of ord@alhe conditions ofindicatioin Casinaare given: The right

to dispose over the slave girl can be regarded lkdadaof property issue, yet the opposing
parties are substituted by their slaves in the gae as taking into account the rules of
comedy it would not be advisable to put on stage @rad wife, Lysidamus and Cleostrata
using violence against each other. However, tha fayvays concerns the rights and interests
of their owners. First the husband announces his claim for thet tighlispose over Casina,
then, in response the wife does the siriéen — after trying in vain to persuade the
opponent’s slave to give up their plans concerntagina — the couple agrees that the
decision in the dispute over the right of dispagaduld be reached in a procedure acceptable
for both of them, and they agree to accept thesd@tias obligatory even if it happens to be
unfavourable for therh.

The accepted procedure is thraculum relying onsortio as well, which also included actual
fight, as it is clearly shown by the expressitmscessumst vorsis gladiis®® “conlatis signis
depugnarier™ and “ire obviam”.** To this extent the procedure is analogous with the
vindicatio described by Gaius, as the employmentvisf— in the beginning actual, later

! Plaut.Cas 68 ff. See Polay, ERabszolgéak ,hazassaga” az 6kori Rémaban (,Marriage”
Salves in Ancient Romeé)cta Universitatis Szegediensis XXXIV/4. 1984 f9 f

2 Plaut.Cas 375.Optumum atque aequissimum istud esse iure iu@toHagerstrom, A.:
Der romische Obligationsbegriff, Uppsala 1927. 572.

® Plaut.Cas 207 f. Cf.XIl tab. 4, 3.

* Liv. 1, 24, 7. 25, 5Consertis deinde manibus, cum iam non motus tarttorporum
agitatiogue anceps telorum armorumque, sed volgerue et sanguis spectaculo essent ...
® Cic. Mur. 26; Gell. 20, 10, 7-9. Cf. Thir, Gvindicatio und deductio im frithrémischen
GrundstiickstreitZSS94. 1977. 296 ff.

° Duill 1938. 29.

’ Dull 1938. 30.

® Plaut.Cas 193. 252 f.; 190. 193 ff.; 261.

? Plaut.Cas 269 ff.

% plaut.Cas 344.

' plaut.Cas 352.

2 Plaut.Cas 357.
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symbolic — played an important role in this proaedas well* The commandage” calls for

the beginning of the figHtwhich ends with the victory of one of the partitee defeated one

is regardediictus or evenmortuus® The actual fight — armed, as mentioned by thecssyr
but actually bare handéé is an essential part of théndicatio however, the dispute is not
decided by the fight itself, but by the divine jeagent, theoraculum serving as the frame or
background of the fight, somehow involving it intee mechanism of decision. Numerous
parallels can be observed betweenwuimelicatio in Plautus and thkegis actiosacramento in
rem known from Gaius’dnstitutiones The parties fight with the same weapons, and they
recite theverba sollemniavhich calls the divinity to help including an oathk well, together
with the symbolic enactment of violence by usingféstuca’

At the end of this brief study, not intended toebdnaustive, only wishing to highlight some
aspects and associations, the following conclustamsbe drawn: In our view, the opposing
theories searching for the originlefjis actio sacramento in remither in personal fight or in
the religious sphere can be integrated into a sittggory where they augment each other and
produce the same result. The sacred element (bshwidt only the religious world view that
names divinities is understood, but also the malgicking that operates with numinous
forces) can be clearly traced in thiedicatio procedure in the requirement of the verbatim
recital of both the oath, treacramentunand thecarmen The motif of the fight appears both
in the etymology of the wordindicatio and in the employment of the spear. However, it is
precisely thehastathat carries a religious extra semantic load irmBRi@ imagination (this
becomes evident from its role played both in Macsit and in the declaration of war, which
is a part ofius sacrum which cannot be disregarded in the case of acctiail law trial.
Adapting to the rules of the genre, Plautus presarguasi-property trial, the result of which
is decided by restricted and controlled persongthtfiemploying the drawing of lots, thus
calling for divine judgement. Based on all thesezan be rightly assumed that originally it
was theordalium, fought with weapons, that broudhgis actio sacramento in reta its form
known today.

1 Dull 1938. 31.

2 Plaut.Cas 401. 405. 412.
3 Plaut.Cas 407. 427.

4 Plaut.Cas 344. 352. 405.
°>Dull 1938. 33 1.
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Numen ad Numinousity—On the Roman Concept of Authaty

When scrutinizing the concept of authority, presenthe basic definition chuctoritas the
capacity of increase and augmentation, Hannah Asgpyubsitely quotes the relevant passage
of Cicero which asserts that the task of foundimg $tate, human community, as well as the
preservation of what has already been founded \higisembles the function oiumeni.e.,
divine operatiort;and in connection with this, she claims that irs ttespect the Romans
regarded religious and political activity as bemgost identicat. The paper will examine
various aspects afumen one of the most important phenomena of Romagiosli(l.), its
etymology (Il.), the institution ofriumphus a phenomenon that seems to be relevant from
this point of view (lll.), and the function diamen Dialis one of the most numinous
phenomena of Roman religion (IV.), and finally thencept ofnumen Augustiwhich
incorporates these elements of the religious sphéwehe legitimation of power. (V.)

|. The concept of Augustusisumenis of utmost importance from several points ofwie
with respect to the subsequent cult of the emp&rare it is not only the former Octavianus
who, as a living person, is invested witbmenexploitable in public life; his given name,
Augustus, carries in itself the expressimmgus which bears religious connotatioh§he
leader who hasmperium and auctoritas in the Roman conceptual sphere represents a
certain archetype, becauseperiumoriginally meant nothing else thamang the charisma
of the leader; i.e., one’s capacity to implememgegirth to something in other persdhs.
The termnumen,especially in ancient Roman sources, is mentiomedonnection with
gods, the senate, the Roman people as well adatioreto the mind on a more abstract,
philosophical level as a superhuman force in itgdlich is nevertheless most frequently
connected to a person of some kind. Rose defireesdhcept in perfect accordance with the
meanings that occur in these sourcéiimen signifies a superhuman force, impersonal in
itself but regularly belonging to a person (a gotlssme kind) or occasionally to an
exceptionally important body of human beings, @&Rloman senate or peopleThis does
not seem to be especially surprising as the sefndfided numerous religious functions.
The religious identity and divine origin of the @tes was widely accepted as well, and
Cicero also drew a parallel betweaminusandprinceps deusn Somnium Scipion&Thus,
numern especially according to the dynamistic trend asded with Wagenvoort’'s name,
signified—to use this Polynesian expression—a koidmang a mysterious force that
dwells in a thing or in a persan.

Numen Augustthe concept of the charismatic leader, who repritssgeity in a special way,
can be understood precisely by investigating theieatent relationship of Roman religion
with epiphany the numinousexperience of the divine presence; at this pdiriieicomes

! Cic.rep. 1, 7.Neque enim est ulla res in qua propius ad deorumeruvirtus accedat humana, quam civitatis
aut condere novas aut conservare conditas.

2 Arendt, H.:Mi a tekintély?In: Mult és jous kozott (Between Past and Future). Budapest 19856. 1

3 Wagenvoort, H.Roman Dynamism. Studies in Roman Literature, Gaitamd ReligionLeiden 1956. 12.

* Koves-Zulauf, ThBevezetés a rémai vallas és monda torténetébeo(lnation to the history of Roman
religion and myth)Budapest 1995. 31. About the legal aspectauttoritassee Domingo, R.Auctoritas
Barcelona 1999.

® Rose, H. JNumen and manalarward Theological Review 44. 1951. 109.

® Cic.rep.6, 15.

" Kéves-Zulauf 1995. 29. About the difference betwaactoritasandpotestassee Domingo, RDas binom
auctoritas—potestas im rémischen und modernen R€chts Iuris Romani 4. 1998. 7-17; Domingo 1999. 9.
ff.
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apparent that the germs of certain later develapeohents were present as far back as the
stage of the most ancient Roman religidiriumphusis the archetypal—numinous event of
the embodiment of the deityn concretoluppiter, surrounded by numerous preventive rites.
It is not by chance that pondering over the rolenafmnenin antique religion gntike,
magische, faustische numjhaOswald Spengler mentions that the Roman cult @f th
emperor—which must be clearly separated from thental cult of the sovereign because
of their different origins—is a natural consequentédRoman religion, and the role of the
triumphatormust be regarded as its precedent since luppiersenwas embodied in the
consulwho held theriumphusduring the triumphal processidnt should be noted that the
luppiter-like role of the presence of theumphators embodying the divineumenwas,
among other things, a numinous, awe-inspiring eepee for the Romans, because Roman
religion—unlike Greek religion—tried to avoid divempresence, epiphany; e.g., this was the
reason for the complete turning around, ¢ireumactio corporisafter finishing the prayer
as well as the well-knowfas sit vidisséformula, which means' should not be blamed
for seeing it.”

II. The first occurrence of the wordimencan be found-tA concretoin a genitive and an
attributive construction belonging to a god’s namie-the fragments of Acciuslater near
the genitives of the worddeus and divus’ referring to a particular god, e.g., Céres
luppiter? as well as in an attributive construction with tlajective divinum™ It
characteristically occurs in verbal constructiomamthe verbs denoting ritual activitiés,
whereas in attributive constructions it appearsr nadjectives denoting piety, anger,
reconcilability, or, on the contrary, implacabilifyin Augustus’s timeéumencan also mean

! Kéves-Zulauf 1995. 177.

2 Spengler, O.Der Untergang des Abendlandeédiinchen 1991. 51522.

% Spengler 1991521. f. Von hier aus wird der Kult vergétterter Menschers &in notwendiges Element
innerhalb dieser religiosen Formenwelt verstandlichber man hat scharf zwischen antiken und den
oberflachlich ahnlichen orientalischen Erscheinungau unterscheiden. Der rémische Kaiserkult, ddie.
Verehrung des Genius des lebenden Prinzeps undedigerstorbenen Vorganger als Divi, ist bisher der
zeremoniellen Verehrung des Herrschers in vordatésihen Reichen, vor allem in Persien, und nochrme
mit der spaten ganz anders gemeinten Vergottlicrderg<alifen, die schon bei Diokletian und Konstarih
voller Ausbildung erscheint, vermengt worden. Im @at handelt es sich hier um sehr verschiedengy®in
Mag im Osten die Verschmelzung dieser symboliséfeemen dreier Kulturen einen hohen Grad erreicht
haben, in Rom ist der antike Typus unzweideutig nerd verwirklicht worden. Schon einige Griecherewi
Sophokles und Lysander, vor allem Alexander, wuntieht nur von Schmeichlern als Gétter ausgerufen,
sondern vom Volkstum in einem ganz bestimmten &msolche empfunden. Von der Géttlichkeit eines
Dinges, eines Hains, einer Quelle, einer Statue,dBn Gott reprasentiert, bis zu der eines hervgeralen
Menschen, der erst Heros und dann Gott wird, istein Schritt. ... Eine Vorstufe war der Konsul diage
seines Triumphes. Er trug hier die Ristung dest&lpischen lupiter, und in der alteren Zeit war@esicht
und Arme mit roter Farbe bestrichen, um die &hrkmh mit der Terrakottastatue des Gottes, dessenemu
sich in diesem Augenblick in ihm verkodrperte, Zween.

* Sen.epist.115, 4.

® Latte, K.:Rémische Religionsgeschichiiinchen 1967. 41.

646 R. b. Non. 173, 2homen et numen lovi92 R nomen vestrum numenque

" Cic.div. 1, 120; 2, 63Phil. 11, 28:fin. 3, 64;nat. 1, 3; 2, 95; 3, 92.

8 Cic. verr. 5, 107.

% Cic. Deiot. 18; Tusc.2, 23.

9 Cic. nat. 1, 22;Mil. 83.

1 Cic. Verr. 2, 4, 111 expiare div. 2, 63;dom.140; CaesGall. 6, 16, 3placare Verg.Georg.1, 30colere

Ov. trist. 5, 3, 46.flectere Hor. epist. 17, 3; Verg.Aen.2, 141.orare; Verg. Aen.3, 437; Ov trist. 3, 8, 13.
adorare

12 erg. Aen.2, 141.conscium veriOv. Met. 4, 452.implacabile CIL VI. 29944.iratum; Verg. Aen.4, 521.
memor 4, 382.pium Culex271.placabile Stat.Theb.10, 486 providum
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the deity himself, although previously it meantyonhe of his properties or functionsa
typical example of this can be found in theoemiumof the Aeneig® and Serviusalso
defines it in accordance with this thought whenoteting luno’s functions in his
commentary. The antique grammarians also tried to explain #xpression; e.g., Festus
defines it as a divine nodding, and divine powa&farro defines it asmperium® These
interpretations lead to the basic meaning of thedwae., (assenting divine) noddifg.
Various authors—Ilike PfistérWagenvooit and Ros€—identify the expression with the
verbum’'to move’. Interpreting a pregnant locus by Catulti®fister also takes position vis-
a-vis the orendistic, will-expressing meaning o€ tword numen®> which seems to be
strongly corroborated not only by the expressadnuitin the text of Catullus, but also by
other constructions with the vethuo,* which reinforce the (personal) expression of the
will with the help of the emotionally charged gestof nodding"’

Opinions also differ concerning the age of the teumenitself. Pfister ranks it among the
most ancient layers of religious terfisRose prefers not to take sides in this quesfion.
Latte’s opinion deserves special attention. Onahe hand, he claims that the tenmmen
can be encountered neither in ancient religioutstarr in the works of Plautus, Ennius or
Cato; its first occurrence in the works of Acciugld_ucilius can be dated to the second half
of the 2% centurysc., so he thinks it is possible that it became pérthe Latin language
only because of the influence of Stoic philosophy,a translation of the Greelgnamis"”
the other hand, he notes that it is impossiblexfagn why this particular word was used to
translate the concept dfynamis theotf Concerning the first part of Latte’s idea, it cahn
be disregarded that both Ennius’s and Cato’s tasé¢sconsiderably incomplete, so the lack
of the wordnumendoes not provide sufficient reason for drawing aosions. Plautus’s
comedies cannot contain the expression becauseinfvery nature, while in religious texts
the termnumensignifies a concept that refers to the sphere lfioeis experience rather
than to rituaf® In connection with Cicero’s relevant loctid,atte seems to forget about the
important sacred functions of theenatus such as the ordering of theumphus the
consecration of a certain plot of land to gods kxtdr the initiation of the emperor to the
divine status. Walter Poétscher also states thautiiv these functions theenatusassumed

! pfister, Fr.NumenRE XVII. 2. 1937. 1273.

2 Verg. Aeneisl, 8.quo numine laeso quidve dolens regina deum

% Serv.in Verg. Aen1, 8.Nam luno habet multa numina: est Curitis ... estiha ... est regina.

* Potscher, W.Numen’ und ‘numen Augustiln: Hellas und Rom. Hildesheim 1988. 449,

® Fest. 172numen quasi nutus dei ac potestas

®varroling. 7, 85.numen dicunt esse imperium

" Pétscher 1988a 450.

® pfister 1937. 1289.

°® Wagenvoort 1956. 74.

Y Rose, H. J.Ancient Roman Religioh.ondon 1948. 13.

M catull. 64, 204. ffAdnuit invicto caelestum numine rector, quo motluseatque horrida contremuerunt
aequora concussitque micantia sidera mundus

12 pfister 1937. 129(Dies ist also eine unpersonliche Kraft, die da odert wirken kann, die orendistische
Kraft, die tberall da vorhanden ist, wo man vom ttié¢iten und Heiligen spricht.

13 adnuere(Pomp.Atell. 25; Plaut.Asin. 784; Bacch.186; Truc. prol. 4; Varrorust. 1, 2, 2; Ennann. 133.),
adnutare (Naev.com. 1047; PlautMerc. 437), abnuere(Plaut. Truc. prol. 6; Merc. 50.), abnutare (Plaut.
Capt.611; Enntrag. 306.),innuere(Plaut.Rud.731; TerEun.735;Ad. 171. 174.).

1 Potscher 1988a 450.

!> pfister 1937. 1290.

®Rose 1948. 114.

7 atte 1967. 57.

'8 atte 1967. 57.

¥ potscher 1988a 451.

2 Cic. Phil. 3, 32.magna vis est, magnum numen ... idem sentientigisen
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certain competencies that belonged to the divineesgd When Lucretius connects the
concept ofnumento the human mind,he presumably speaks only about the familiar
mechanism through which religious conceptsutatis mutandisgain philosophical
significance.

The gquestion concerning the main operational pplecof numen which at the same time
means the manifestation of the divine will, is dmost importance. Pétscher considers
*nuere, the manifestation of the divine will, an ancieedmponent of Roman religion,
which avoided epiphany, carefully guardeaéx deorum and interpreted the slightest
deviation from the order of daily routine as a s{grore precisely as symptomaccording

to Thomas Koves-Zulag)fwithout attempting to draw any conclusion witlyaed to the age
of the expressionumer Similarities between this expression and Greek $egine striking:
the word numencan be connected witheyma,whereas the meaning ofutus can be
connected withneysis The common characteristic feature of these lattes is the
dynamism inherent in thembut the closest parallel can be drawn betwesyd and*nuo,
known in its constructions.The concept of divine warning, consent or disaparo
appearing in the form of natural phenomena canrmuntered in the works of both in
Greek and Roman authdrslowever, the differenbminacannot be strictly paralelled with
the divinity expressing his will with a noaftug because in most cases only the Romans’
conviction about a certain event being proper draam be inferred without the possibility
of establishing whether or not the given warningsveannected to theill of a personal
god?

In numerous cases it is not possible to separat@eéhsonal energy-component and the one
that is manifested only in the course of operatinaither is it possible to define their
precise amount and proportion since they are phenamoutside the sphere of logic. At the
same time, certaiomina—e.g., theauguriumconnected to the founding of Rome—were
traditionally related to particular gods.Presumably they included both the local, less
important divinities manifesting themselves maimty the form of natural phenomena,
conceived as operating natural forces and the nmopertant ones invested with a certain
cult and precisely defined personal characteristibrost a personality—this coincides with
the concept ofPerson-Bereicheinheitthe notion of the unity of person and sphere of
authority which for the antique man meant the umity the simultaneity of the material
component and the divinity of the given phenometoks Kerényi also notesApollo—
and every other Greek god—is a primordial type that recognised by the Greeks as the

! pétscher 1988a 452.

2 Lucr. 3, 144. fCetera pars animae per totum dissita corpus patetdenumen mentis momenque movetur
4, 179.in quem quaeque locum diverso numine tendunt.

¥ Kéves-Zulauf 1995. 61.

* potscher 1988a 45%Vir moéchten denn angesichts der Eigenart romischbgioser Haltung, die stets auf
der Hut war, der pax deorum sicher zu sein, und glasngste Abweichen vom normalen Gang der Dinge al
Zeichen deutete, vie Vorstellung des *nuere algddiegtttlichen WillensauBerung fir einen altentBedteil
der rémischen Religion halten, ohne nun im einzebuigsmachen zu wollen, ob die Bildung numen einsbe
hohes Alter besitzt.

® Cic. Tusc.1, 40.terrena et humida suopte nutu et suo pondere atepamngulos terram et in mare ferantur
Verg.Aen.9, 106; 10, 115adnuit et totum nutu tremefecit Olympum.

®11. 3, 337; 13, 133; 9, 22®d. 16, 283; 18, 237.

" Pétscher 1988a 453.

8 Cf. Nielsson, M. P.Geschichte der griechischen Religion, I-Miinchen 1955; Cook, A. BZeus. A Study
in Ancient ReligionCambridge 1914; Jakobsthal, Per Blitz in der orientalischen und griechischenristi
Ein formgeschichtlicher VersucBerlin 1906.

° Pétscher 1988a 455.

%1iv. 1, 6, 4.

1 pgtscher, W.Das Person-Bereichdenkewiener Studien 72. 1959. 24. ff.; Spengler 1998.5
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metaphysical form of experienced spiritual and ptadly contemplated natural realities.”
According to the conviction of ancient Romans, ek of a precise denomination does not
mean that thauguriumwould have been the work of chance and not thefestation of a
particular (personal) will. The concept of diviesi invested with a concretely defined
personality is not excluded by the fact that theg aot called by a precise name; it is
enough to think of the text and the ritual efocatiq® belonging to the sphere of thes
sacrum known from Macrobius,which appeals, without mentioning names, to peakon
gods and not impersonal force$he image of Zeus, shaking the skies and the edttha
little movement of his head, as well as the imagjeippiter can be frequently encountered.
It seems to be worth returning to the two oldestuoences of the term in the constructions
nomen et numen lovend nomen vestrum numengque the fragments of Accius. In both
cases the expressiamumenis connected with the wordomen Two widely differing
opinions collide here. Wagenvoort thinks that tbenstruction might help to grasp the
historic moment when the concept of the personal Gones to existence as a development
of the impersonal, magical force, just as the pnjmexpression ohumenis later associated
with the secondary termomenas the result of a kind of evolutiSrConversely, Potscher
argues that the expressiomsimenand nomenare two different aspects of the same
phenomenon without either of them being secondarhé other with regard to both their
meaning and their chronolodyThis view is corroborated by the analogy takenmfrthe
functions of the Roman military leader; i.dyctus imperiumandauspiciumare concepts
that appear together, in juxtaposition, overlap tatnot constitute synonymous at ll.
These concepts express different aspects of the sdiice, and it is highly unlikely that
they would be only synonyms heaped togethemperium primarily signifies the effective
power of the commander but is also related to ¢igious sphere; imuspiciumthe sacred
element is dominant, at the same time it implies ¢kecutive competence needed for its
fulfillment.® According to Wagenvoort, in Roman thinking, canta@iersons disposed of a
specialmanaof their own: e.g., themperator—f the origin of the word is considered—has
a creative fertilising poweéf,and when, as a general, he ordered his soldiecgdopy a
camp of the enemy, he conjured up the force nepessaarry out the order with the help
of his magic words; hence it can be inferred tihgteriumis nothing else than a form of
transmitting a mysterious forcelt cannot be disregarded that according to antigaws,
the name is never arbitrary but it always, regaydjods as well, constitutes an integral part

! Kerényi, K.:Halhatatlansag és Apollon-vallas (Immortality angoNo-religion). In. Az 6rék Antigoné (The
eternal Antigone). Budapest 2003. 157.

2 Cf. Basanoff, V.Evocatia Paris 1947.

¥ Macr.Sat.3, 9, 7-8.

* Potscher 1988a 456. f. Cf. Veryen.8, 347. ff.

® Verg. Aen. 4, 268. f.ipse deum tibi me caelo demittit Olympo / regnataelum et terras qui numine
torquet Hor. Carm. 3, 1, 5. ff. Regum timendorum in proprios greges / reges insgsgperium est lovis /
clari Giganteo triumpho / cuncta supercilio moven®v. Met. 1, 179. ff.Ergo ubi marmoreo superi sedere
recessu, / celsior ipse loco sceptroque innixusrebu terrificam capitis concussit terque quaterqle
caesariem, cum qua terram, mare, sidera movit.

® Wagenvoort 1956. 78.

" Pétscher 1988a 460.

8 Plaut. Amph. 196. ductu, imperio, auspicio syd92. imperio atque auspicio eri657.eos auspicio meo
atque ductu vicimysdLiv. 27, 44, 4.sine imperio, sine auspici@8, 27, 4.qui imperium auspiciumqué/al.
Max. 2, 8, 2de imperio et auspicio

° potscher 1988a 462.

¥ Walde, A.—Hofmann, J. B.ateinisches etymologisches Wérterbuch.IHeéidelberg, 1938. I. 683.

" Wagenvoort, H.Wesensziige altrémischer Religion. Aufstieg und Niedergang der rémischen WeR, I/
Hildesheim—New York 1972. 371.limperium ist also eine Form der Ubertragung gehdswaller Kraft
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of personality; it was not by chance that they pemted with such caution when precisely
naming gods or keeping their names in secretwwhis necessary.

lll. Payne believes that it is not possible to undedst®oman thinking without
understandingtriumphus® Although tradition knows about a very early instanof
triumphusheld by Romulus, the ceremonytoumphusis connected to the introduction of
the cult of luppiter Capitolinus in the year 588> The lastriumphi corresponding with all
religious requirements were held at the end of3heenturyap.;* thetriumphusorganised
later—the custom long survived the fall of the ermapicannot be considered to be the
continuation of the religious traditionAlthough the political importance afiumphuscan
hardly be overestimated, and countless examplesbeaiound for itsabususfor profane
purposes in Roman history, it must be kept in nthmat triumphusis originally a religious
acf both in the magic and the sacred sense of thebexchuse, as it has been mentioned in
the introduction, in the course of it thamenof the luppiter Capitolinus is incarnated in the
triumphator® In ancient times, the archatcdumphus presumably taken over from the
Etruscans, started from the mountains of Alba, andine with the classic rite formed
through historical development it proceeded accwydio the following itinerary: The
procession started from the Campus Martius, entdredity through the Porta Triumphalis,
there they presented the prescribed sacrifice, lleaded towards the Porta Carmentalis—
after the building of Circus Flaminius had beendfmed, the procession naturally touched it
as well—originally they went across the Velabrurwaods the Capitolium; later they went
round the Palatinus along the Via Sacra to reaehstime plac&.In the procession, the
looted treasures, the weapons seized from the en#mysacrificial gifts, the group of
captives, including captive generals, rulers arair tftoyal household, were followed by the
triumphatorhimself escorted by his officers and the solda@frhis army-° Thetriumphator
was standing on a two-wheeled, horse-draguadriga holding an ivory scepter with
luppiter’s bird, the eagle in one hand and a latwgj in the other; a slave standing behind
him on thequadrigawas holding a golden wreath above his head. Heweasing a laurel
wreath on his head and festive clothes on his batiych he put down when he reached the
Capitolium* and he sacrificed a white bull to luppiter th&re.

The characteristics that make the general simiaduppiter, more precisely incarnate
luppiter in him were the following: th&iumphators face was painted vermilion,the
colour of the face of the luppiter Capitolinus’siglstatue. This red painting on the face did
not only serve his identification with luppiter,atso symbolised blood investing the general

1 Cf. Brelich, A.:Die geheime Schutzgottheit von Ratiirich 1949.

2 payne, R.The Roman Triumph.ondon 1962. 10.

® Lemosse, M.Les éléments techniques de I'ancient triomphe ranwile probléme de son origing:
Aufstieg und Niedergang der rémischen Welt, 1/2deisheim—New York 1972. 443.

* Picard, Ch. G.Les Triompées Romains. Contribution & I'histoire ldereligion et de I'art triomphal de
Rome Paris 1957. 428.

® Kéves-Zulauf 1995. 154,

® Wissowa, G.Religion und Kultus der Rémevliinchen 1912. 126; Liv. 28, 9, 7; 45, 39, 10.

" Kéves-Zulauf 1995. 156.

8 Wissowa 1912. 12Der triumphierende Feldherr ist in allen Stiicken @ienschliches Abbild des luppiter
O. M., unter dessen Schutze er den Sieg erfoctdaén Taeger, FCharisma. Studien zur Geschichte des
antiken Herrscherkultes.IStuttgart, 1960. 13; Picard 1957. 139.

° Altheim, F.:Rémische Religionsgeschichte, leipzig 1932. 24. f.

10 cf. Ehlers, W.Triumphus In RE XIII. 493. ff.

Y Plin. nat. 15, 133; SilPun. 15, 118. ff.

12 5erv.in Verg. Georg2, 146; Wissowa 1912. 126. f.; Kéves-Zulauf 19956.

13 Plin. nat. 33, 111; Servin Verg. ecl 6, 22. 10, 27.



25

with the magic power dwelling in bloddhis clothes did not merely resemble the clothes of
luppiter’s statue but they were identical with theas they took off the statue’s clothes (this
meant theéoga palmataon the one hand; and ttega pictadecorated with golden stars that
was worn over it, on the other) to dress thiamphator in them? The triumphator was
driving aquadrigalike the one standing on the top of the templ¢hef Capitolium, where
the above-mentioned statue of luppiter was stantting Many scholars, like Fowlémand
Deubner attempted to deny that tlxumphatorrepresented luppiter and he was regarded as
being luppiter for that period, but they could sbiake the view that holds them identical
regarded agommunis opinidn the literature on the subjettt is true that it is hard to
interpret the duplicity that th&#iumphatorin the procession, who, by virtue of the above
identification, is none other than luppiter duritigs period, is heading towards luppiter’s
Temple on hisquadriga in order to present sacrifice to the god there,lwgopiter’s
presence is somehow redoubled for this period. Wewet must be taken into account that
the contradiction that is rationally percieved e triumphusbut does not disturb the
experience on religious level cannot be reconciecbrding to the rules of linear lodidt
must also be observed that the divine charactéheriumphatorwas gradually waning in
the course of the ceremony until it completely egiawhen he put down his wreath and his
clothes at the statdg(The sacrifice presented on the Capitolium wakfetd by theludi
magni which probably constituted an integral part oé thiumphus this seems to be
corroborated by the fact that though the independedi magni separated from the
triumphusitself appeared only later, timeagistratuswho organised the games still appeared
in clothes resembling those of thmumphator. The date of the games were connected to the
founding ceremony of the Capitolian Temple celedntain the 13 Septembdr.

At the same time, the special position acquiredhgtriumphatorthrough his temporary
deification was carrying numerous dangers. Th@mnali core of these dangers was the envy
manifested towards thieiumphator, which was expressed malocchioin terms of magic,
and in the ire of Nemesis and Fortuna in a religimterpretation. Against this envy they
tried to defend thé&iumphatorwith the help of various preventive means wellAkndrom
antique magic; e.g., amulets put round his necHls bastened onto thquadrigg which
were meant to keep demons away, obscene accessasewell as by singing satirical
songs in order to belittle the glory of the triunapk general, so diminishing the danger of
divine envy**

However, more important than all these is the ateording to which the slave holding a
golden wreath above theumphators head was shouting into his ears to remind hiat th
he was a human being, as it is described in a loEd&aturalis Historia by Plinius Maior*?
Koves-Zulauf thoroughly examined both the Pliniard @he parallel loéi—with special
attention to the phraseoti antropoi eisinin Arrianos’s text anchominem te memenia

! Koéves-Zulauf 1995. 156.

2 Liv. 10, 7, 10; SuetAug.94; luven. 10, 38.

% Dion. Hal. 9, 71, 4; Owepist.2, 1, 58.

* Fowler, W. W.:luppiter and the TriumphatoClassical Review 30. 1916. 153. ff.

® Deubner, L.Die Tracht des rémischen Triumphatokermes 69. 1934. 316. ff.

® About the controversial theses see Kdves-Zulabf Reden und Schweigen. Rémische Religion bei Plinius
Maior. Miinchen 1972. 136.

" Payne 1962. 57. f.

® Kéves-Zulauf 1972. 136.

° Altheim 1932. I1. 25.

9K ves-Zulauf 1972. 160.

Y Suet.lul. 51.

2 plin. nat. 28, 39.

13 Arr. epict. 3, 24, 85; Tertapol, 33, 4; Hier.epist.39, 2, 8; Isidetym.18, 2, 6; Zon.7, 21, 9; Tzetzepst.
97, 86;hist. 13, 51-53.
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Tertullianus’s and Hieronymus’s works. Therefore, twok over theecipereversion in the
Plinian text recommended by him instead of tespicereversion proposed by Ernotf
particular mixture can be identified in Fortunalsacacter: the Romans regarded Fortuna as
an aspect of NemesisAccordingly, she entered the Roman pantheon asettgny of
human intemperance and conceit. In this functi@atipositioof carnifex gloriaeis rightly
conferred on her—meaning that she is not only tieney but the executioner of glory—
which mutatis mutandishould be taken to refer to both Fortuna andsérwus publicus
that is, it also contained some kind of concealeedt for thetriumphator in order to
defend him fromhybris and diminish his glory the way the satirical somgse meant to.
The goddess’s place in Plinius’s text is exactlyevehthe other sources locate gervus
publicus,which again alludes to their symbolic identifidétlyi to Envy lying in wait and
ready to pounce on hiflt is a question whether Fortuna and Nemesis mgdcancrete
function in the rites of thériumphus or the Plinian locus was entered in the text as a
element of the author’s personal style of composititnd message. Although there is no
knowledge of any cultic prayer or ritual act addess to Fortuna in the course of the
triumphus the fear of the power of Fortuna and Nemesis a@bbb occurred in the
triumphator’'sthoughts’ as certain references seem to prove that. Plmiwsrding verifies
that perceiving Fortuna’s power both in terms dlitg and religious belief was not at all
alien to the atmosphere of theumphus® The restraining, moderative character of the
reciperecould be takestricto sensudor the speed of thguadriga;i.e., thetriumphatorhad

to proceed more slowly in his carriage (which wesbably not driven by himself taking the
ceremonial clothes, the scepter and the laurek stito account), otherwise he would have
got too much ahead of his soldiers, making thenntlygeel offended, as theiumphuswas
meant to recognise both tidumphators and their merit§.0On the other hand, considering
the magical-religious atmosphere of tiemphus it could carry a more abstract, spiritual
meaning, fitting into the line of the rites of pextion. It can be righteously asked what the
substantial difference between the textual vamanipe and that ofespiceis. It is perhaps
not necessary to go into a more detailed discussiothe literary history and textual
arguments proposed by Koéves-Zulauf which make Rssion more plausible. It seems
more important to give an overview of his conclisialrawn from the immanent structure
of thetriumphus’

The inadequacy of looking back is substantiatedthgr sources as wlby emphasizing the
rigid, statue-like posture of theiumphator modelling luppiter Capitolinus meant to evoke
the feeling otremendum maiestatisvhich completely harmonizes with the descriptdithe
Persian ruler’'s posture that probably influenceel fbrmation of the rite of th&iumphus
relatively early’ It is possible to ponder on the fact that the fimtion of looking back is
well-known from mythology in cases when a givensperis standing at the limit, the meeting
point of two spheres, one negative, harmful, dembtnarising from the past, the other
positive, fulfilling, pointing to the future. Thaay of Deucalion who throws stones behind

! Ernout, A.—Beaujeu, J.—Saint-Denis, E. de—PépirARdré, J.—Bonniec, H. Le—-Gaullet de Santerre, H.:
Pline I'Ancient, Histoire NaturelleParis 1947; Koéves-Zulauf 1972. 123. ff.

2 CIL Ill. 1125. Deae Nemesi sive FortunaHlist. Aug. Maxim. et Balb 8, 6. Nemesis id est vis quaedam
Fortunae

% Kéves-Zulauf 1972. 131. ff.

* Liv. 5, 21, 15. f.; PlutCam.5. 7. 12; Liv. 45, 40, 6-9; 45, 41, 8. f.

® Wagenvoort 1956. 69; Kdves-Zulauf 1972. 132.

®Liv. 26, 21, 4; 39, 7, 3; 45, 36, 5; 45, 37, 3; 45, 3; 45, 43, 8.

" Kéves-Zulauf 1972. 137. ff.

8 Amm. Marc. 16, 10,910.

° Payne 1962. 14; 202. ff.

19 Serv.in Verg. ecl 8, 102.Nec respexeris: nolunt enim se videri numina.
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his back’ or the ceremony of the magic digging out of thenplexample of the threat of the
demonic spheréLooking back appears as the threat of losing trsion-fulfilling, positive
future in numerous texts from both the Old and N&estament$. The equally strong
presence of the two spheres is exemplified by they ®f Orpheus looking batkand by the
story of Lot’s wife? Several circumstances that prohibit looking bagetin the ceremony of
thetriumphus Thetriumphatoris preparing to perform a religious act, the $meridedicated

to luppiter Capitolinus, in the most important mannef his life; he is returning from the scene
of his triumph to the most sacred place of his mémd; in his back the power of Nemesis, the
harmful force ofmalocchiois watching. On the other hand, the prohibition of looking back
seems to be corroborated by the circumstance hatfritimphator, who will take off the
divine insignia when reaching the sanctuary of itggpCapitolinus to end his temporary
identification with the deity, would hinder his owahumanisation aimed at actually by the
entire ceremony, and would provoke Nemesis evermor

IV. The flamen Dialis luppiter’s priest is a specifically numinous pberenon of Roman
religion. Among the ancient grammarians, Varroksithe expressidftamenfrom the word
filum,” but there is no universally acceptedmmunis opinio doctorunconcerning the
etymology of the word even in the modern literatofethe subject. Similarly, the latest
attempts at interpretation did not yield any sadidld satisfying results. (As later it will
become evident—not so much from linguistic but eatiiom structural considerations—the
hypothesis connectinffamen to brahman proposed by DuméZzil,seems to be the most
plausible. Fortunately, the attribubgalis does not present so much difficulty; undoubteitly,
derives fromDiespiter, i.e., the archaic nominative of luppif@rA descriptive treatment of
more general source material concerning the tlil@@ines maiores(Dialis, Martialis,
Quirinalis) was carried out by SamtErand Dumézil called attention to the importancehef
ancient luppiter—Mars—Quirinus triad, on the basiswhich the importance of the three
flaminescan be explained, and to the results of this im&o history besides various other
aspects? Our most important antique source that treatsfldraen Dialis the prescriptions
bestowing certain responsabilities on him, forbnddihim various activities, constituting
certain taboos iBloctes Atticady Gellius. In what follows, this locus will be timeain object
of scrutiny.

Before the detailed analysis of particular ruldsisiperhaps useful to recapitulate Latte’s
statement, according to which most rules, taboas$ amohibitions meant to defend the
magical, numinous power possessed by ftamen Dialis'®> The flamen Dialis was not

L Ov. Met. 1, 397. ff.

% Plin. nat. 24, 176.

®Regesdl, 19, 1921; Evang. Luca®, 62.

* Ov.Met. 10, 56. fi.

> Genesis 19, 17. 26.

® Kéves-Zulauf 1972. 144. f.; Kéves-Zulauf 1995. 167

"Varroling. 5, 84.flamen quasi filamen

8 Walde—Hofmann 1938. I. 512; Ernout, A.—Meillet,: Rictionnaire étimologique de la langue latinBaris
1959. 239.

° Dumézil, G.:Flamen—BrahmanAnnales de Musée Guimet 51. Paris 1935.

%\Walde—Hofmann 1938. I. 347.

1 samter, E.Flamines.n: RE VI. 1909. 2484. ff.

12 Dumézil, G.:Jupiter, Mars, Quirinus: essai sur la conceptioddreuropéenne de la société et sur les origines
de RomeParis 1941; Dumézil, GSur quelques expressions sympoliques de la steiotligiueuse tripartie a
Rome.Journal de Psychologie et Pathologique 45. 198%. ff.; Dumézil, G..Mythe et epopée. I. L'idéologie
des trois functions dans les epopées des peuptiseimropéensParis 1968; Dumézil, G Archaic Roman
Religion Chicago 1970.

13| atte 1967. 402.
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to ride a horse, to mount a hors@t first glance it would seem evident to consideis
prohibition as placing the horse, the animal asgediwith death under taboas it was also
forbidden for this animal to enter Diana’s Nemorergrove; and it is well-known that this
cult preserved many archaic elements for lateroficstl periods as wefl.However, this
interpretation would have excluded the possibildy the flamen Dialis, strictly obliged to
refrain from the chtonic sphere, to travel on askedrawn coach in Ronfeas theflamen
Dialis was forbidden both to touch and see the thingkdst taboo for him. Though there is
considerable difference between riding a horsetemelling in a coach, the presence of the
horse is essential in both casds.cannot be excluded that the prohibition of miglia horse
may be interpreted on the basis of Meyer’s findimat although riding a horse was a widely
spread form of transport in ancient Rome, it was meld in very high esteefhOn the
contrary, travelling on a coach carried in itselfeatain sacred element that transcended the
human spheré.

Theflamen Dialisis furthermore forbidden to see a mobilised armyoamake an oathThe
first requirement is easily understandable as faifig army is in constant mortal danger, it is
potentially in the power of Death, so its sightiisontangio enervantr theflamen Dialis a
contact that diminishes hisana® Whereas in archaic law the oath contains cert@iments

of self-maledictiont’ and so carries the possibility of decreasimang the numinous force,
which must be definitely avoided by tflamen Dialis'' Being tied or manacled is in some
way characteristic of the slave, who is deprivedhs right to dispose over his own life;
consequently, it is alsormanadiminishing factor. Therefore, tHeamen Dialisis forbidden

to wear any kind of knot or rinf,if a manacled person seeks refuge in his housshbeld
untied® and if someone is being taken to be flogged anidhipéoringly puts his arms around
the flameris knees, then it is forbidden to punish him ontttay* In this last case the
convict’s physical contact with tffeamen Dialispresumably played some part tGo.

The life of theflamen Dialisis pervaded by numerous other taboos too, whithowigh in a
less concretely definable manner, are also meardtdp the diminishing ofmang the
numinous force. So, for example, he may not tougjoa, raw meat, ivy, or beans and he
may not even utter these words, nor is he alloweduch flour or batter made with leavén.
The goat, the beans, and the ivy is related tetitteof the dead and as suthand they must

! Gell. 10, 15, 3equo Dialem flaminem vehi religio eftin. nat. 28, 146; Servin Verg. Aen8, 552.

2 Cf. Malten, L.:Das Pferd im TotenglaubeArchJb 29. 1914.

3 Verg.Aen.7, 774. ff. Cf.Pétscher, W.Flamen Dialis.In: Hellas und Rom. Hildesheim 1988. 422.

*Liv. 1, 21, 4.ad id sacrarium flamines bigis curru arcuato valssit

® Potscher 1988b 422.

® Meyer, E.:Rdmischer Staat und Staatsgedar@ich—Stuttgart 1961. 42.

" Brelich, A.: Il mito nella storia di Cecilio MetelloSMSR 15. 1939. 33’ uso del carro, nell’ antichita
romana, rientra sempre e senza eccezione in una séerale, super-umana.

8 Gell. 10, 15, 4item religio est classem procinctam extra pomeridnast exercitum armatum videre ... item
iurare Dialem fas numquam est

® Wagenvoort 1972. 371. f.

Cf. Liv. 1, 24, 8; 1, 32, 7.

' potscher 1988b 423.

12 Gell. 10, 15, 6. 8item anulo uti nisi pervio cassoque fas non estadum in apice neque in cinctu neque in
allia parte ullum habet

13 Gell. 10, 15, 8vinctum si aedes eius introierit, solvi necessstreevincula per impluvium in tegulas subduci
atque inde foras in viam demitti

14 Gell. 10, 15, 9.si quid as verberandum ducatur, si ad pedes eiyplex procubuerit, eo die verberari
piaculum est

15Wagenvoort 1972. 372.

6 Gell. 10, 15, 12. 19capram et carnem inoctam et hederam et fabam néngere Diali mos est neque
nominare ... farinam fermento imbutam adtingeréasinon est

" Wissowa 1912. 191.
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be avoided by thB#amen Dialisas he cannot step on a place where somebody wiasl jouor
can he touch a deceased persdis does not contradict the fact that he is atidvio take
part in funeral,as he does not get into contact with the decedlses ,he does not enter the
chtonic sphere; on the contrary, he facilitatesneledeparture from the world of the living.
His refraining from raw meat, which is too closedlated to the butchered animal is also
understandable. The increasing, swelling actiothefleaven in the batter permits association
with the reluctance towards a new, unknown forcd probably tries to keep thitamen
Dialis within the circumstances of the epoch in whichyamleavened bread was known.

The hair of thélamen Dialiscan be cut only by a free person, his cut hairraaits can only
be interred under a certain, fruit-yielding tfeccording to antique views hair was the main
container of life-force and if it is touched or doy an unworthy person, then a substantial
energy decrease ensues throwgintagio enervand The concept ofarbor felix the tree
yielding edible fruit, and that arbor infelix, the barren tree or the tree yielding inediblet fru
is also known from archaic law. A citizen found lgubf perduelliowas hanged on the latter
as they did not want to diminish or injure the lié@ce ornumenof a fertile tree by bringing it
into direct or indirect contact with a dead crinifid is not by chance that the cut hair and
nails of theflamen Dialis,which even in this state were carryimgng had to be buried in the
ground under aarbor felix thus enhancing its fertility.The hair had to be cut with a bronze
instrument instead of one made of ifofhis harmonizes with the prohibition to ride, clga
showing the formal conservatism of the Romansaiit thus be assumed that this prohibition
originates from very ancient times, when tools matieon—due to their modernity—were
considered taboo in religious ritudl§.aking out fire from the house of tflamen Dialiswas
only allowed for sacral purpos&swhich was meant to defend the fire pervadechbyen
was burning in the house of tflamen Dialisagainst abuse. The privileged position of the
flamen Dialiswas emphasized by the provision according to which company he could be
preceded in the seating arrangement only byeResacrorum® It is difficult to interpret the
provision that he must not walk under the vine-$fobanging down? According to
Potscher’s explanation, this might be due to tloe tfzat theflamen Dialisalways had to wear
anapexon his heatf and the shoots hanging too low could brush it déem his head?
Conversely, in his interpretation Kerényi refersth@ Dionysian characteristic present in
grapes which would have decreased the numinous fofcthe flamen Dialis®® This
explanation would be satisfactory if there had bkeowledge of a rule that prohibited the
flamen Dialisto drink wine*®

! Gell. 10, 15, 24locum, in quo bustum est, numquam ingreditur mortutumquam attingit

2 Gell. 10, 15, 25funus tamen exsequi non est religio

® Potscher 1988b 425.

* Gell. 10, 15, 11. 15capillum Dialis nisi qui liber homo est, non desen ... unguium Dialis et capilli subter
felicem arbore terra operiuntur

® Wagenvoort 1956. 143.

® Latte, K.: Religivse Begriffe im frilhrémischen Recheitschrift der Savigny-Stiftung fiir Rechtsgestiig
Romanistische Abteilung 67. 1950. 52.

" Pétscher 1988b 427.

8 Serv.in Verg. Aenl, 448.

% Latte 1967. 203.

1 Gell. 10, 15, 7ignem et flaminia, id est flaminis Dialis domasirsacrum efferi ius non est
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15 Kerényi, K.Antike ReligionMiinchen-Wien 1971. 190.

'° potscher 1988b 429.
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The prescriptions discussed so far were all meantlefend theflamen Dialis from the
diminishing of mang the numinous force. The following rules can bgamised around a
completely different point of consideration, namatyview of the fact thatlamen Dialis
cotidie feriatus est i.e., theflamen Dialis fulfils his cultic service every day. In Karl
Kerényi's wording:“Der zeitliche Ablauf seines Lebens war der KultaktAccording to
Georges Dumézille flamen historique se présente comme une vetgui n'est jamais
immoléé”? Walter Pétscher defines the role of fllanen Dialiseven more trenchantly. It is a
definition which served also as a starting pointtfee present analysis. It asserts thBer
Flamen Dialis darf Priester im engeren Sinne destéggenannt werden, nicht so, wie man
gelegentlich auch die Pontifices Priester zu nenpélagt. Er repréasentiert den Gott, er
macht den Gott in einer Form praseritOne must bear this in mind when interpreting the
rule that theflamen Dialisis not allowed to stay outdoors without wearing tpex®
Originally he even had to wear it in the hofiséhich presumably refers back to the age when
he was not allowed to stay in a house, or underraafyat all. The constant wearing of the
apex appears in Roman legal thinking as a resultheffiction that theflamen Dialis
permanently lives outdoofdt is possibly the remnant of this stage whenrtheal was not
performed in the temple but in the open air inghered grove, that the legs of his bed had to
be smeared with clay in order to assure directasinwith the earth.The significance of this
prescription becomes evident when analysed togetitertwo further rules concerning the
bed of theflamen Dialis It is prohibited for thédlamen Dialisto sleep in a bed that is not his
own for three consecutive days; no other person stesp in his bed; and beside the clay leg
of the table there should be a pot with sacrifiailk loaf and sacrificial honey grist scortes.
Based on these, it can be conjectured that theobelle flamen Dialisis of certain cultic
importance, constituting an integral element ofdasral function.

Although Latte did not fail to observe the paralkslat can be drawn between this
phenomenon and the Dodonian cult of Z8usrther-reaching conclusions can be found
in Potschet! The basis of the Dodonian cult is thieros gamogaking place between Zeus
Naios and Dione, the sacred communion of the Skiytaa Earth which is meant to ensure
the fertility of the area surrounding Dodona, institase interpreted as tHeerson—
Bereicheinheitof Dione, with the help of rain falling on it, ithis case interpreted as the
Person—Bereicheinhedf Zeus, who fulfils here the function of the gofrain, or generally
the god of weathéf. The priests in the service of this cult, thgopletai were not allowed to
wash their feet, and they were not allowed to sleeped all their life so that their direct
contact with the earth should never be broRerhus several parallels can be pointed out
between the elements of the two cults: For the K&éeehypopletai are the priests of Zeus
Naios, whereas th8amen Dialisis the priest of luppiter; i.e., the priest of tR@man
equivalent of the same god. Thgpopletai may not wash their feet and they have to sleep on
the ground all their life, while thtamen Dialissleeps in a bed whose legs are covered with

! Gell. 10, 15, 16.

2 Kerényi 1971. 198.

® Dumézil 1935. 44.

* Potscher 1988b 431.

® Gell. 10, 15, 17sine apice sub divo licitum non est

® Gell. 10, 15, 16.

" Latte 1967. 203.

8 Gell. 10, 15, 14pedes lecti, in quo cubat, luto tenui circumligsse oportet

° Gell. 10, 15, 14de eo lecto trinoctium continuum non decubat néguep lecto cubare alium fas est ... apud
eius lecti fulcrum capsulam ess@m strue atque ferto oportet

19 atte 1967. 203.

" pstscher, W.Zeus Naios und Dione in Dodaria: Hellas und Rom. Hildesheim 1988. 173-208.
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clay so that the direct contact with the earth &hde assured. The priests of Zeus Naios
continually stay in the sacred grovehile theflamen Dialisfulfils unceasing divine service
all his life, always wears thepex so he igle iurealways in the open air, and he cannot leave
his bed which ensures constant contact with thie éar more than three consecutive nights.
In the Dodonian cult woman-priestsr¢mantie$ also take part,and the wife of thélamen
Dialis, theflaminica Dialis plays such an important role in his life thatheddies, thélamen
Dialis must also resign from his offiéeWhereas thgpromantiesserve as priestesses of
Dione, theflaminicais present only as the feminine component of #mespriestly function.
Taking all these into account it can be safelyestdhat the fact that tfeamen Dialissleeps
nearly every night of his life in his bed with clagvered legs, which makes its connection
with the earth tighter, and near to it there shdaddsacrificial milk-loaf—as if enhancing its
sanctity—can be regarded as a cultic event. Theatibn of theflamen Dialis who is
present in his office essentially as a husbandednachas to resign from tfl@amoniumif the
flaminica dies, to sleep on the ground night after nightuthde interpreted as a hierogamic
act with the Earth.The hierogamic vielvneed not necessarily be connected with a concrete
myth—this would indeed be surprising in the casdrofman religion which is so short of
mythical stories and so prone to historicizing teenmon Indo-European mythic thesautus.
It suffices to transpose the image of the eartbrslisation with rain to the level of the cilt.
Much less is known about the prescriptions conogrrthe flaminica Dialis. Roughly the
same rules applied to her as to ftemen Dialis® The colour red predominated in her
clothing, which again cannot be accidental. Mucther it seems emphatic because it
corresponds to the Roman wedding dress, which adsentuates the hierogamic concept.
And so does the fact that tHamen Dialishad important ritual duties in the most ancierd an
solemn form of the Roman marriage ceremony,cth&farreatio™ Naturally, theflamenand
flaminica also had to live in a marriagebound according to this sacral ceremony of the
highest order as their marriage constituted amgiateart of thdlamen’soffice.*?

The tabooistic prescriptions and prohibitions gousy theflameris life destined to stop the
diminishing of mang the numinous force, become intelligible in thestructure if
approached from this aspect of the priesthood @& ftamen Dialis i.e., his cultic
connection with the Earth, symbolizing the Earttedilisation by the Sky, and in terms of
other acts of his life meant to represent luppitdis participation in theconfarreatio
marriage ceremony, which brings the ceremony cldselits purpose merely by his
praesentia lovialisclearly fits into the line of these prescriptions

V. First let us take a brief overview—following mainTaegel® and Potschék—of the
literature of thenumen Augustiproblem. Somewhat simplifying the question, Tomtai
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14 pstscher 1988a 47483.
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regards Augustus’sumenand person as being basically the same, and sulaé&s his
views by stating that the conceptual separatiopeesally for provincial usage, is too
minute, almost hair-splittingIn his opinion he seems to forget the characierRbman
religious tendency prone to atomizing and sepamatiwhich instead of synthesizing,
connected clearly separable divine forces, so-dalb®ndergottheitenwith numerous
phenomena of everyday life, like the different msasf the life of cord.Pippidi identifies
the concepts ofiumen Augustandgenius Augustwith each othet.His view is challenged
by Taeger who, highlighting the fundamental diffezes between the cult obmenand that

of the genius categorically rejects the attempt at identifyingmen Augustand genius
Augusti? In his opinion this cult was dedicated to Augususumen i.e., the numinous
force present in the emperor as Augustus, to oldageneral cultic figure, and not one
related to some particular functidsincenumenis a concept less strictly cultic thgenius

it is much rather connected with experiencing aegivohenomenon as a religious
experiencé.With regard to the problem geniusandnumenFishwick states that the phrase
numen Augustivas frequently used instead of the construcgjenius Augustbut this does
not mean at all that the termumenwould have meant the same as the tg@nius’
According to Lattegeniusis the life-giving, personal creative power thatedls in man,
which never becomes abstr&cthis, as a matter of fact, does not mean thavanggod, a
human being, or a corporation could not have psgsksumen,on the one hand, and
genius on the other, in Roman thinkifigNumenis much rather a given momentary
operation, a (divine) manifestation, involving andi of extra energy. The divinity
genius though it is not itself aggenius at the same time, it possessasmenand—
especially according to the Augustan and the subm®gterminology—is itselhumen
This, however, does not solve themen Augusti—-genius Augugtioblem because the
term numen geniiwould be possiblele iure but it does node factoappear in textual
tradition. On the contrary, the constructigenius numinisis somewhat problematic,
especially with respect to the livingrinceps,considering the fact that emperors—at least
those of the Augustan age—were not regastedto sensui.e., religiously revered gods in
their lifetime!*

Consequently, the emperor possessing numinousiiyaireed human throughout his life,
even on the highest level of his exaltation, altflguas it will be demonstrated, a human
being representing divine substantén Roman thinking, the entry to the pantheon of
certain abstract notions (e.g., Concordia, PaxysJahight have served as an analogy with

! Toutain, J.Les cultes paiens dans 'Empire romafaris 1907. 53our nous, le culte du numen impérial
équivaut pleinement au culte de I'empereur vivant.

% Latte 1967. 50. ff.; Pétscher 1988a 472.

® Pippidi, D. M.:Le 'Numen Augusti’. Observations sur unr forme deaitale du culte impérial&Revue des
Etudes Latines 9. 1931. 83. ff.; 106. ff.

* Taeger 1960. 145.

® Taeger 1960. 1468Vian hat diesen Kult also dem numen Augusti gewdds, heiRt der in dem Kaiser als
Augustus wesenden numindsen Macht, um eine gayemadine, nicht durch irgendwelche Sonderfunktionen
gebundene Kultgestalt zu gewinnen.

® Taeger 1960. 379.

" Fishwick, D.: Genius and Numertarward Theological Review 62. 1969. 358. ff. (@b by Pétscher
1988a 473. 1)

® Latte 1967. 103.

° Pfister 1937. 1286.

19 porphyrioin Hor. Carm 1, 35, 2.Praesentia dicuntur numina deorum, quae se poterdize suam
manifeste tendunt.

' potscher 1988a 475.

12 Taeger 1960. 467.
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the consecratiofollowing the emperor’s deathThe veneration of the living and the
deceased emperor are two more or less clearly agleamechanisms because the deceased
emperor becamele iure god by the act otonsecratic. Hence he was entitled to the
attributedivus—which contained a kind of distinction between #ternally venerated gods
and the people who became, or were declared daftee their death, as it is pointed out by
Servius® but this distinction was bearing grammatical ratian cultic relevancéSince it

is an independent concept, themenattributed to the ruler cannot be considered idaht
with the ruler’'sgeniusalthough, considering its origins, it incorporasesne of its aspecfs.
At the same time, to a certain extent, it can lb&ted to the Hellenistigyergeés image of
the ruler, which can be regarded as one of theceswf the Roman cult of the emperor.
Nevertheless, the most important point remains thatthe numen of the ruler they
invariably meant a special supernatural force adality and if—as Cicero refers to it as
well>—the unified, consenting Senate can possessen than the livingprinceps can
possessiumenas well. The fact that it possessesnen a numinous force—as a result of
the unconscious associations evoked by the riteowuding his person rather than by
virtue of theconsecratiodoes not necessarily mean that he would becomenzen i.e., a
divinity. The fact that theumen Augustivas cultically venerated as early as during tfee li
of theprincepsreveals that it was not primarily Augustus’s persleat partook of religious
hommage but the numinous, manaistic force, minenen praesensmanifested for his
subjects through his perséOn the other hand, it is quite difficult to esiahla precise
borderline because although it is true that Augaistid not becomdivusin his lifetime, he
accepted the titl®ivi filius after Caesar, who becardévus luliusin the year 4Bc.8 It is

in perfect accordance with the above that Augustas first given the right to wear the
wreath of thetriumphator during all his public appearanceshen, in the year 18c. he
obtained the privilege to wear the vestments ofttiuenphatorin addition to the wreath on
the first day of each yedtso he could appear among his subjects as the infaggpiter
Optimus Maximus. According to Suetonius, the futgreatness of the later Augustus was
predicted to his father by a Dionysian augury dr@eam when he saw his son invested with
the ornaments of luppiter Optimus Maximiis(lt is worth noting that representing
as luppiter was part of the private cult, but Sesvknows of a statue of Augustus which
represented the ruler in complete Appollonian vests.?)

Therefore, it can be righteously inferred thatgielus and dynamistic ideas played a role in
Octavianus’s becoming Augustus in the yeam27because before him thepithetonhad
not been used for persons but only for sanctiflidgs and cultic accessories. The word
augus$® originally meant nothing else thathe one that has been augmentedhe
constructionaugustum auguriunfirst occurs in theAnnalesby Ennius® On the textile
by Athene, described in Ovidiusietamorphoseswelve Olympian gods can be seen who

! Taeger 1960. 242.

2 Wissowa 1912243. ff.

% Serv.in Verg. Aen5, 45.

4 Potscher 1988a 479.

® Latte 1967. 103.

® Cic. Phil. 3, 32.

" Potscher 1988a 482.

8 Altheim 1932. 11l. 56.

° Dio Cass. 51, 20, 1.

¥ Dio Cass. 53, 26, 5.

1 Suet.Aug. 94, 5. f. Cf Altheim 1932. III. 58. ff.
12 Altheim 1932. 1Il. 63; Senvin Verg. ecl 4, 10.
13 Walde—Hofmann 1938. I. 83.

4 Wagenvoort 1972. 367; Domingo 1998. 7.
15 Enn.ann.502.
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are sitting on their thrones witdugusta gravitatei.e., in human form but with an authority
in their personality that exceeds human meakuFkis expression can be encountered
twice in connection with Hercules, who is recoguizZey Euander in Livius from his
supernatural character, his emanatidgbitum formanqué and who appears in a
corresponding shape when rising to heaven in Osidis welf The poet explains the
expression in accordance with the dynamistic coamms: “Sancta vocant augusta
patres, augusta vocantur templa sacerdotum rit@atdiecnanu. Huius et augurium dependet
origine verbi et quodcumque sua luppiter auget.bp&his denomination thus immanently
carries within itself the substance that standsobdythe human sphere, grows into the
divine sphere, and though this is not defined damle the word is utteretlt exerts its
influence going deeper and originating deeper gnrandefinition by means of unconscious
associations. It is not by chance that in ordellltstrate this, Altheim quotes Vitruvius’s
address to Augustusivina tua mens et numen, imperator Caésarreference to the same
creative act can be found in Suetonius when he tatsthe glory of permanent fame, the
gift of immortal gods will be received by those whwreased the power of the Roman
people from the smallest to the greatest meas8ethe wordaugustusderives from the
verb augere and is cognate with the teraugurium synonymous witlsanctus and even
more with the expressiosacer® which receives its character from the sanctifimati
performed by thesacerdos(cf. sacer-darg.’ However, the sanctification could be carried
out only by a person, thaugur, who had the numinous abilityhe auctoritasto increase
mana®

Considering the Roman conceptrefigio one must lay great emphasis on the experience of
numinousity that reflects its special relationships Carl Gustav Jung (based on Otto
Rudolf's views?") defines religion as a dynamic (i.e., full ofynamos—see also the
identifiability of the concept ohumenwith the Greek terndynamo} existence or influence
that affects the human subject from the outsideirgetcontrol over it? The main
characteristic of the archetype can be found peégign its numinousity because the
archetypal situations and images generate an enati@nd temperamental overcharge,
and so elicit the feeling adiremendum maiestatisom the conscience. Jung defines the
origin and gist oimanaas the archetype being present in the collecthanscious, which
appears as a person possessing power and authegty;the hero and the godmébie
Mana Personlichkeit ist aber eine Dominante dedekdiven Unbewuliten, der bekannte
Archetypus des méchtigen Mannes in Form des Heldes,H&auptlings, des Zauberers,
Medizimannes und Heiligen, des Herrn Uber MensahmhGeister, des Freundes Gottes.”
“...Beide Figuren entsprechen dem Begriff des ‘agBe/onlich Wirkungsvollen’, welchen

L Ov. Met. 6, 72. f.

2 Liv. 1, 7, 9.... aliguamtum ampliorem augustioremque humana

® Ov. Met. 9, 269.maior ... videri ... et augusta fieri gravitate eedus.

* Ov.fast. 1, 609. ff.

® Dio Cass. 53, 16, 8.

® Altheim 1932. Il 61.

" Suet.Aug.31, 5.

8 Cic.nat. 2, 62. 79; StatTheb.10, 757; MacrSat.1, 20, 7.

° Suet.Aug.71.loca quoque religiosa et in quibus augurato quitheecratur augusta dicuntur

% Wagenvoort 1956. 12. f.

1 Otto, R.:Das Heilige Breslau 1917.

2 Jung, C. G.Psychologie und ReligioMiinchen 1997. 10. #Wenn ich von Religion spreche, muf ich zuvor
erklaren, was ich mit diesem Wort meine. Religist) wie das lateinische Wort religere meint, eine
sorgféltige und gewissenhafte Beobachtung dessas Rudolf Otto treffend ,das Numinosum” genannt, hat
namlich eine dynamische Existenz oder Wirkung, maht von einem Willkiirakt verursacht wird. Im
Gegenteil, die Wirkung ergreift und beherrscht dasnschliche Subjekt, welches immer viel eher ihfieOp
denn ihr Schopfer ist.
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Ausdruck Lehmann in seiner bekannten Monograpidarend fir Mana setzt. Ich nenne
daher eine solche Personlichkeit einfach Mana-Pelistikeit. Sie enspricht einer
Dominante des kollektiven Unbewul3ten, einem Arphstyder sich in der menschlichen
Psyche seit unvordenklichen Zeiten durch entspretdecrfahrung ausgebildet hat. Der
Primitive analysiert nicht und gibt sich keine Rewhkchaft dariiber, warum ein andere ihm
Uberlegen ist. Ist er kliger und starker als er,hsd er eben Mana, das heil3t er hat eben
eine grol3ere Kraft; er kann diese Kraft auch vedig vielleicht, weil im Schlaf jemand
Uber ihn entwickelt sich historisch zur Heldenfigur zum Gottmenschen, dessen irdische
Figur der Priester ist.? It is in complete harmony with this that the op&nat of
numinosumseizes and dominates the human subject, the $utgeag the victim of this
operation rather than its originator, independeaflthe subject’s wilF.

It is worth taking a quick glance at how the cortagfimperiumis related to the concept of
numenand to the concept oductoritas that augments and expresses the capacity of
numinousity by its creative function even on theeleof historical reality. We have seen
that the religious and military leader (both funas were fulfilled in the beginning by the
rex in Rome) possess@sanasince he activates the archetype of the divineldeand
that of the hero on the level of the collective amscious’. His mana enables him to
increase the fertility of the land as it can bensitem ethnological examples. According to
this, in Wagenvoort’s interpretatiamperareoriginally not meant nothing else but ‘to call
to life’, ‘to fertilize’, as the general, who ordst (mperabaj his soldiers to attack an alien
camp, conjured up, created the force necessargrtg out the mission with the help of his
magic words; therefore, he draws the conclusion im@eriumis nothing else than the
ability of creating and transmitting a mysteriouswer> Koves-Zulauf mentions it as a
specificity of this thatthe particular interest of the issue, not to besclissed in great
detail here, is that parere (to give birth) is gigally feminine word, whereas imperium
was exclusively possessed by men.”

Without endeavouring to thoroughy explain this ptraenon, let us proceed again from C.
G. Jung’s definition of thdana-Personlichkejtaccording to which it is nothing else than
the archetype of the power-possessing man figuaedtvells in the collective unconscious
which dominates the conscious personality and takes the autonomous power and value
of theanimg and later the identification with this figure creatthe idea of possessing the
manaof theanima! By this, although the conscious did not prevaiiothe unconscious, it
integrated the power of its representative, dhanato such an extent that the possibility
of a more direct connection between thgo and the unconscious was created, through
which theegoacquired the identification with its ideal whickegcises higher power, the
one possessing the power ofang the aufRergewdhnlichWirkungsvolles,and so it
becomes amanapersonalityy That is, it is through the harmonization of thdatien

! Lehmann, F. RMana Leipzig 1922.

2 Jung, C. G.Die Beziehungen zwischen dem Ich und dem Unbewuterchen 1997. 113; 118. f.

3 Jung 1997a 11Das Numinosum—was immer auch seine Ursache sein—isageine Bedingung des
Subjekts, die unabhangig ist von dessen Willenerdfadls erklart sowohl die religiése Lehre, als huder
consensus gentium immer und Uberall, da3 diesenBedg einer Ursache aulierhalb des Individuums
zuzuordnen sei. Das Numinosum ist entweder dienEaeft eines sichtbaren Objektes oder der Einfluf
einer unsichtbaren Gegenwart, welche eine besonderénderung des Bewul3tseins verursacht.

* Wagenvoort 1972. 371.

®> Wagenvoort 1972. 371. Sehen wir richtig, so bedeutete das Zeitwort impei@befehlen’, 'herrschen’)
urspriinglich 'zum Leben erwecken’, 'befruchten’r dfeldherr, der seinen Soldaten befahl (imperabatj,
feindliches Lager zu berennen, erzteugte in ihn@mhd sein magisches Wort die Kraft zur Erflllungnss
Auftrages. Imperium ist also eine Form der Ubertrag geheimnisvoller Kraft.

® Kéves-Zulauf 1995. 31.

" Jung 1997b 113.

8 Jung 1997b 114. 1.
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maintained with theanimathat one becomes a leader capable of evoking ttteetpe of
the possessor of power, who has the ability indinietest sense of the word to create, to
bear certain ideas of power in others that is degegd by a typically feminine word
imperium (The leader who lives in disharmony with gm@maalso evokes the archetype of
the manaistic personality in his subjects but m&gi due to this disharmony, by which the
power of theanima prevails over him, he becomes destructive, campgropriate the
imperiumthat is creative, basically due to the word’s etlogy.)

Augustus achieved the stability of his legitimacy the superior handling of all these
associated points connected dactoritas imperium and numenthrough transferring the
formation called—to use Max Weber's formula—charmdim legitimization into the
construction called traditional legitimization. Thencept olnumen Augustrganically fits
into the Roman religious system as, on the one haedokes in the subjects the concept of
numen the divine presence and dynamistic operationalenon the other hand, it evokes
augus the numinous experience of the charismatic leader possesses the augmenting,
creative ability,mana Koves-Zulauf's characterisation constitutes avemment parallel, it
gives a synthesis of the relationship of Romargreh with language®Therefore, Roman
religion is the religion of discipline, of repressi, of anxiety, not of eliberated relief, as the
Greek... From here ensues the neurotic relationstfiRomanreligion with speech? As
we have seen it is not only the Romans’ relatignstith speech that is relatively neurotic,
but also their general relationship with the numimoexperiences of religion as their
relationship with the above analyzed archetypalnph®eena is basically negative, refusing.
This should not necessarily be the case‘the archetype itself is neither positive nor
negative but a morally neutral numen that becomesdgor bad only as a result of its
collision with the consciencé.’It is precisely this neurosis inherent in Romaltigien,
constituting its most basic part that is used bg thigning power—so as to ensure its
unquestionability—by elevating the concept of auitiyoto huminous regions, generating
the feeling otremendum maiestatis

! Kéves-Zulauf 1995. 249.
2 Jung, C. G.Pszicholdgia és kéltészet (Psychology and PoeByilapest 2003. 100.
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Verbality in Archaic Roman Law

Beginning with the well-known fact that one lostasvsuit if he made even a single verbal
mistake in his speech during the process ofléges action sacramentave have to examine
through some examples the power of verbalityusisacrum (I.) We study the development
of the concept ofatum (Il.), a narration of Plinius maior concerning ttedicatio of the
templumof Ops Opifera (lll.), another narration basedasource of Plinius related to a
special interpretation gdrodigium (IV.), as well as parallels that can be discovdretiveen
“fruges excantare”and the ceremony of thevocatio(V.). From these one could gain a
picture of connection between Roman religion andgpuudence of the Archaic Age and the
spoken word.

l. The description of the ritual ¢égis actio sacramento im reis provided by GaiuSThis is
the locus that should be brought into harmony wh#hexplanation of the meaningmBnum
consereregiven by Gellius, and with the above presented. téxilus Gellius inNoctes
Attica¢ wants to get an explanation for the origin and mire of “ex iure manum
consertum’ an expression coming from the oldgis actio claims, from a renowned
grammaticus who first refuses to answer the question sincedéals withgrammatica
Vergilius, Plautus and Ennius. In reply, Gelliusnegks that it was exactly chapter eight of
Ennius’s Annaleswhere he found the phrase; in turn grammaticusasserts that Ennius
drew this expression not from legal but poetic laage. The actual explanation follows after
that®> Consequently, according to Gelliumanum conserereneans grasping the object of
dispute manuallymanu prendere)which corresponds to Gaius’s phrasen apprehendere
however, in view of its purpose it has definiteBparated from that in the course of tifne.
According to Gaius’s locus, the assertion‘pfoperty” or “stronger right to possess”by

! Gai.Inst. 4, 16.Si in rem agebatur, mobilia quidem et moventia,eqoendo in ius afferri adducive possent, in
iure vindicabantur ad hunc modum: qui vindicabastticam tenebat; deinde ipsam rem apprehendebat, ve
hominem, et ita dicebat: HUNC EGO HOMINEM EX IURBIQITIUM MEUM ESSE AIO SECUNDUM
SUAM CAUSAM; SICUT DIXI, ECCE TIBI, VINDICTAM IMPOISet simul homini festucam imponebat,
adversarius eadem similiter dicebat: MITTITE AMBOMINEM. llli mittebant. qui prior vindicaverat sic
dicebat: POSTULO, ANNE DICAS, QUA EX CAUSA VINDIER\S? ille respondebat: IUS FECI, SICUT
VINDICTAM IMPOSUI. Deinde qui prior vindicaveraticdbat: QUANDO TU INIURIA VINDICAVISTI D
AERIS SACRAMENTO TE PROVOCO; adversarius quogebalicimiliter: ET EGO TE; aut si res infra mille
asses erat, scilicet L asses sacramentum nominatiaeintde eadem sequebantur, quae cum in personam
ageretur. Postea praetor secundum alterum eorumicizs dicebat, id est interim aliquem possessorem
constituebat, eumque iubebat praedes adversarie lids et vindiciarum, id est rei et fructuum; @i autem
praedes ipse praetor ab utroque accipiebat sacranasa, quod id in publicum cedebat. Festucamute
utebantur quasi hastae loco, signo quodam iustiidbnguando iusto dominio ea maxime sua esse traule
guae ex hostibus cepissent; unde in centumviralilmdisiis hasta proponitur.

% Gell. 20, 10, 1-10.

3 Gell. 20, 10, 7. fi’Manum conserere.” Nam de qua re disceptatur iniim re praesenti sive ager sive quid
aliud est, cum adversario simul manu prendere eaime sollemnibus verbis vindicare, id est viralici
Correptio manus in re atque in loco praesenti apugetorem ex duodecim tabulis fiebat, in quibussteptum
est: 'si qui in iure manum conserunt.” Sed postqueaetores propagatis ltaliae finibus datis iurisdonibus
negotiis occupati proficisci vindiciarum dicendarwausa ad longinquas res gravabantur, institututncestra
duodecim tabulas tacito consensu, ut litigantesindare apud praetorem manum consererent, seduiex
manum consertum’ vocarent, id est alter alteruniuex ad conserendam manum in rem, de qua ageretur,
vocaret atque profecti simul in agrum, de quo &bgtur, terrae aliquid ex eo, uti unam glebam,us in urbem
ad praetorem deferrent et in ea gleba tamquamtm agro vindicarent.

* Kaser, M.:Zur ,legis actio sacramento in rem’Zeitschrift der Savigny-Stiftung fiir Rechtsge st
Romanistische Abteilun§j04. 1987. 57.

® Kaser, M.:Eigentum und Besitz im &lteren rémischen Raakgimar 1956. 16.
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both parties through uttering the sentefidedNC EGO HOMINEM EX IURE QUIRITIUM
MEUM ESSE AlQ’refers to things presemt iure and grasped manually. Thus, initially
vindicatio—just asmancipatid—was created for transactions involving chattelsgafater
value (i.e., slaves and draught animals) sincetibaght that rule over a single land can be
exercised merely by placing a rod or hands on mldsuppose considerable abstraction of
generally accepted formalism, hardly reconcilechwifite way of thinking of the archaic age.
Therefore, the obligation that the object of digpsihould be present before timagistratus
applied to any and all things; and regarding theghthat could be brought there without any
difficulty this requirement continued to be in ferwithout any changesin the event of lands
and things, or totality of things that could nottaken tocomitium—according to Gellius, in
order for the proceedings to comply with the primris of the Twelve Table Laivwhich
stipulated that the act ghanum consererbad to be implementei iure, i.e., before the
law—Dboth themagistratusand the parties to the dispute went to the lancbnier to
implementvindicatio there by which the given land becaruas i.e., venue of jurisdiction. As
the power of Rome was extended, the burden omtgastratusincreased, and so it was no
longer possible to apply the above procedure; thexea new solution was looked for.
Contrary to the provision of the Twelve Table Latwough tacitus consensus the act of
manum conserere/as no longer implemented iure; instead, to this end the parties called
each other from before the Iaithe party claiming the thing (the latter plaintiffalled the
owner of the thing (the later defendant) from tdmenitiumto the place where the object of
dispute lay; the parties went there together, ao#t &t piece of the thing, then brought it to
Rome before thenagistratuswherevindicatio described by Gaius was carried out as if the
entire land had stood before the law. (Gaius ensidbout the procedure mianum conserere
since the narration dégis actiolawsuits provides a historical outlook for thoskonstudy
iurisprudentia and not an antiquarian who carries out resedkehGellius.§ So the ritual of
manum conserergvas applied only in the case of certain objectslispute as it were to
preparevindicatio. The reference made praetorin Gellius’s text with respect to the time of
the Twelve Table Law is, of course, anachronishhe territory of the State of Rome, the
ager Romanus antiquudid not go beyond a five-six mile strip of landrreunding the
pomeriumon the left bank of the Tiberfsthis strip was extended to ten miles only through
the occupation of Fidenae in 42&;is probable that merely this increase in tersitmade it
necessary to create the procedureexfiure manum consertum vocairestead ofin iure
manum conserere

The development described by Gellius perfectly esponds to the changes in the procedure
described inPro Mureng implementedn iure; likewise they can be brought into harmony
with the ritual ofvindicatio presented by Gaius, if the sentences bequeathé&lideyo are
interpreted as the preparatory procedure of theaheindicatio** Accordingly, for picking up

a lump of earth, that is, to implemenanum consererthe assistance of theagistratuswas

! Gai.Inst. 1, 119.

2 Thiir, G.:Vindicatio und deductio im frilhrémischen Grundssirit. Zeitschrift der Savigny-Stiftung fiir
Rechtsgeschichte, Romanistische Abteilung 94. 1296.

% Kaser 1987. 57.

*XIl tab. 6, 5/aS!I (QUI) IN IURE MANUM CONSERUNT

® Cf. Cic.De orat.1, 10, 4;fam.7, 13, 2;Att. 15, 7.

® Kaser 1987. 59.

" Wieacker, FDie XII Tafeln in ihrem Jahrhunderin: Les origines de république Romaine. Entretigurs
I'antiquité classique 13. 1968. 303. ff.

® Thir 1977. 298.

° Alféldi, A.: Hasta — Summa Imperii. The Spear as Embodimertwar8ignty in RomeAmerican Journal of
Archeology 63. 1959. 304.

O Thiir 1977. 298.

" Kaser 1987. 63.
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no longer required since he could set out fromagsimption that the witnesses present when
the act was carried dutvould report during the proceedings any irregtyattiat might have
occurred. By that the land no longer represeritsd venue of jurisdictiod. Now manum
consererewas used in the meaning windicias sumerein the sense ofindicatio?® i.e.,
grasping the object of dispute by the parties enftrm of manum consererand bringing it
before the law. Just as theagistratusmade his job easier, the parties did the samegedv
that an agreement was reached between them regdhginssue; if they wanted to bring an
action regarding a definite land, they brought mpuof earth from the land needed later for
vindicagiq and at the instruction of thmagistratusthey only pretended to leave from before
the law.

Il. The overt insistence on text t&gis actio sacramentes widely known since—as Gaius
himself stressed it—one who misquoted a single vebrihe text lost the lawsuitin Roman
thinking faith in the impact of spoken words constig reality bore high significanéeThe
reason for that was the Romans’ unshakeable faitiné numinous force of uttered words; it
is our firm belief that all things considered egiste is identical with the existence uttered,
complete reality is no other than reality cast imtords.”

Regarding the origin of the wofdtumseveral Roman authors can be quoted. Varro bslieve
the termfatumcomes from the fact that the Parcae determinéfédspan of infants by stating
their decisiorf which is confirmed by Fronto who asserts thatidgss calledfatumafter the
spoken word. This recognition of Antique peoplet tizum derives from the verkor, fari,
fatus surrhas been confirmed by modern linguisficBhe commentary written by Servius on
Vergilius's Aeneis helps to go into deeper analysisasserting thaatumis participium, and
denotes what the gods have sdidpnsequently, the term itself meatisine word, divine
decision (Gotterspruch) On the other hand, there is a goddess called Eattue territory of
Lavinium three altar inscriptions from the 4th-2rdB.C. were found which prove the cult of
the Goddess Fata; her name is Neuna (Nona), whikhawn from several literary sources.
Here, Gellius quotes Varro and Caesellius Vindexg wescribes the name of the Parcae, and,
on the grounds of Livius Andronicus’s quotationnfrdhe Odysseiathe coming of a day

! Fest. 394Superstites testes praesentes significat. Cuiugstimonium est, quod superstitibus praesentipus i
inter quos controversia est, vindicias sumere idben

* Kaser 1987. 64.

3 Fest. 516Vindiciae appellantur res eae, de quibus controieeest. De quo verbo Cincius sic ait: 'Vindiciae
olim dicebantur illae, quae ex fundo emptae inddktae erant.” At Ser. Sulpicius vindiciam esdeqaa de re
controversia est, ab eo quod vindicatur. ... XII:v8idiciam falsam tulit, si velit is ... tor arbitrass dato,
eorum arbitrio fructus duplione damnum decidito.’

* Thir 1977. 298.

® Gai.Inst. 4, 11.Actiones ... ideo quia ipsarum legum verbis accaataelerant et ideo inmutabiles proinde
atque leges obseervabantur; unde eum qui de vishasisi ita egisset, ut in actione vites nominamesponsum
est rem perdidisse, cum debuisset arbores nomeaiguod lex Xll tabularum ... generaliter de arlous
succisis loqueretur.30.Sed istae omnes legis actiones paulatim in odiumeruat, namque ex nimia subtilitate
veterum qui tunc iura condiderunt eo res perdudia &t vel qui minimum errasset litem perderet.

® Kaser, M.:Das altrémische iusGéttingen 1949. 309. ff.

" Kéves-Zulauf, Th.Reden und Schweigen. Rémische Religion bei Plinaisr. Miinchen 1972. 312; Kdves-
Zulauf, Th.:Bevezetés a romai vallas és monda torténgiéieduction to the History of Roman Religion and
Myth). Budapest 1995. 207.

8 varroling. 6.52.Ab hoc ... fari, tempora quod tum pueris constituRantcae fando, dictum fatum et res
fatales.

°® Walde, A.—Hofmann, J. BLateinisches Etymologisches Worterbuideidelberg 1954. I. 463. ff.

19 Serv.in Verg. Aen2, 54.Modo participium est, hoc est, quae dii loquuntur.

M potscher, W.Das rémische Fatum — Begriff und VerwendungHellas und Rom. Hildesheim 1988. 490.
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foretold by Morta® The Parca Morta/Maurtia named by Caesellius Viridetso known from
the inscription from Laviniund;the question arises if the goddess Fata can beddahrca;
more specifically: if we are talking abut the sagueldess when referring Fata and Patca?
Nona is named Fata on the inscriptions, and Pardiebbary sources; Morta is referred to as
Parca both on inscriptions and in literary sourd@s. the other hand, the fragment from
Livius Andronicus talks about Maurtia with Fata rigias it were her interpreter; that is, her
scope of activity igari. Through Gellius it is known from Varro that theme of Parca comes
from the word“partus” by changing one sound theréa$p her name was originally Parica;
that is, she was adored as the goddess of delinmrty). Parca, however, can be also
Morta/Maurtia; consequently, she is in close refatvith death, which is highly stressed for a
goddess of delivery and birth when a child is bodead; but the sources reveal that
Morta/Maurtia can stand beside goddess Fata astarptieter, which is not much surprising
when considering Fata’s relation fatum whose meanings includeteath, destruction,
perishing

In Greek faith the Moirai measured out mortatsbira, portion of life; and since they
followed up human life, they were active at bitio.t Roman thinking split this function into
two; goddesses carried out tasks related to bgtRacae, they made decisions over human
fate as Fatae; while the Greek Moirai united batpeats in themselves, Roman religion—
using the methodology known from the creation &f ilmage ofSondergéttek—expressed
these two functions through two goddesses (Parddata); the difference between them is
based only on shift of emphasis since, as the cosgmaof the three inscriptions and the
literary sources has revealed, the Parca is atdh®ee time Fata, and the Fata is at the same
time Parc&,depending on whichumenof which aspect comes to the frdnt.

It is a fact that both the wor@tum thedivine wordandFata, thegoddess who has spoken
come from the verkari; their form with their suffixs participium perfectum. In classic Latin
this form usually denotes passive voice, exceptdEponensverbs; on the other hand, for
certain verbs with form and denotation in the actoice grammar books define participium
perfectum as denoting active voice (although tbisif as shown above, is primarily passive).
Even without exploring the roots of the problem the history of language it is
unambiguously clear that participium perfectum imciant Indo-German language was
exempt from diathesf§jt could be used either in active, or passive @pir in intransitive
meaning. For deponens verbs, which incltatg active is the primary meaning but passive is
also allowed. The relation betweefatumandFata does not seem to be an accident; what is
more, it is quite probable that what they manifeshe active and passive aspects of the same
uniform experiencé? fatum is the divine word,Fata is the result of the activity of the
who utters this word. The act @dri is possessed by each god who utters a given divine
decision*! in line with this interpretation, Isidorus Hispas#s also calls everything that the

! Gell. 3, 16, 10Parca ... Nona et Decima a partus tempestivi terapad.. Tria nomina Parcarum sunt Nona,
Decuma, Morta et versum hinc Livii ponit ex Odyasguando dies adveniet, quem profata est Morta?

Z Latte, K.:R6mische Religionsgeschichiéiinchen 1967. 53.

® Pétscher 1988. 487.

* Gell. 3, 16, 10Nam Parca, inquit, inmutata una littera a partu rioata.

® Usener, H.Gétternamen. Versuch einer Lehre von der religidBegriffsbildungBonn 1896. 75.

® potscher, W.Person-Bereichdenken und Personifikatibiteraturwissenschaftliche Jahrbiicher 19. 1978. 48
Dh. dass die Parca auch Fata und die Fata auch Rast (oder sein kann).

" Cf. Pétscher, WYergil und die géttlichen Machte — Aspekte seinettéischauungHildesheim—New York
1977. 33. ff.

8 Brugmann, K.Griechische Grammatikviiinchen 1913. 535.

V@, Prisclnst.2, 379, 11.

' pgtscher 1978. 490.

1 Cic. fat. 30.si ita fatum erit Liv. 25, 12, 6 mihi ita luppiter fatus es\erg.Aen.10, 621 cui rex aetherii
breviter sic fatur Olympi
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gods tell and luppiter sayitum® Therefore,fatum is the giving of the divine decision

uttered;fari was not limited to Fataere, or to Parcaéatymcan be given, for example, by
luppiter? luno? Apollo® and gods in general.

It was not by accident that the concepts of the &wmnformed of destiny, fate were so
strongly attached to the uttered divine word’s éto create reality; they identified human
existence with the formulation of existence, cagtaxistence into words; this fundamental
experience may bring closer to understanding thad®othinkingex asse

[ll. In his account Plinius maior describes that Op#ebgys Temple was consecrated by
pontifex maximus/etellus, but due to his difficulties in speakifigently he was compelled
to suffer for months until he was able to utter Wwrds of thededicatio® Sometime between
123 B.C. and 104 B.C. another, the fourth temple veésed for goddess Ops in Rome—it
cannot be excluded but seems not much probablehttrtatemple on the Capitolium was
restored—and it wagontifex maximusL. Caecilius Metellus Delmaticus who had to
consecrate this temple, of whose career no mokaas/n for sure than that he fulfilled the
office of the high priest in 114 B.EPlinius’s text gives an account of Metellus’s idiffities

in using language, which does not seem to havehgtgrical significance, but in terms of
religion it turns the attention to a cardinal poiot Roman religio; specifically, the
requirement ofthe pre-determined, accurate form, exact ordeths utterance of the words
to be spoken® Complete physical health was in Rome—as in sevettzér religions—a
prerequisite for fulfilling priestly functionSwhich seems all the less surprising since this
requirement held both with respect to sacrificialngals’® and the official participants of
sacrifices

The question may arise how come that Metellus aaspdntifex maximusall the more, as he
was the onlypontifexwho had some physical disability from birth asrses reveal. (Albeit,
tradition maintains the memory of anothgontifex maximud.. Caecilius Metellus, who
fulfilled this office between 243 B.C. and 221 B.@nd who got blind after having been
elected, as he saved the Palladium guaranteeingxiseence of Rome from Vesta’' temple
during a fire, which was not allowed to be seermbybody, including thepontifex maximu¥’
After he had got blind, being scrupulously pregiseomplying with religious requirements,
and electedlictator seventeen years after he had been alleged to havieligd, this high
priest® did not resign; because—as rhetocimntroversiaereveat—a man with physical
handicapsvas not permitted to become pontjfext in case of accidents that occurred when
he had already fulfilled the office he was not gell to resigrt® It is, however, highly

!|sid. Etym.8, 11, 90 Fatum dicunt esse, quidquid dii fantur, quidquigpiter fatur.

2Verg.Aen.4, 612.si ...necesse est, et sic fata lovis poscunt

3 Verg.Aen.7, 294 fata lunonis iniquae

* Acc. trag. 481.veter fatorum terminus sic iusserat

®Verg.Aen.2, 54.et si fata deum si mens non laeva fuisset

® Plin. nat. 11, 174 Metellum pontificem adeo inexplanatése. linguaejuisse accipimus, ut multis mensibus
tortus credatur, dum mediatur in dedicanda aede Opiferae dicere.

" Wissowa, G.Religion und Kultus der Rémevliinchen 1912. 203; Latte 1967. 73.

® Kéves-Zulauf 1995. 71.

% Wissowa 1912. 491.

1% sen.contr. 4, 2.Sacerdos non integri corporis quasi mali ominis viteanda est. Hoc etiam in victimis
notatur, quanto magis in sacerdotibus?

1 plin. nat. 7, 105. (Sc. M. Sergius Silus) praetura sacris arceretur a collegis ut debilis

2 pjin. nat. 7, 139.

13val. Max. 8, 13, 2Metellus ... pontifex maximus tutelam caeremoniapemduo et XX annos neque ore in
votis nuncupandis haesitante neque in sacrifiei@endis tremula manu gessit.

“ Sen.contr.4, 2.

® Koves-Zulauf 1995. 72.
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probable that the narrative @ontifex maximu&. Caecilius Metellus’s blindness is nothing
else but rendering the myth of Caeculus, the aocestthe gens Caecilia coming from
Vulcanus and found next to the public hearth deditdo Vesta as a historical fdytL.
Caecilius Metellus Delmaticus becomipgntifex maximusnight have been made possible
partly by the growing rationality of the age, oretbne hand; as a result of this rationality
certain religious requirements were no longer sistipobserved, or they tried to evade them
in some form or otheT:and by the fact that most of the texts to be spdikeRoman priests
were pre-determined, and so could be learned byt eean by thepontifexafflicted with
inherent speech difficulty through lengthy andniiriexercisé;as a matter of fact, this would
not have been possible in a religion based on sapeous sacred speech, free preaching and
prophetic prayef.

The text of thededicatiomost probably contained the name of goddess Opfer@pwhich
must have posed a double challenggdmtifex maximusvith his difficulties in speaking
fluently (inexplanata lingua)to utter an alliterating name was certainly notasy task for a
man with speech difficulties and perhaps stutteriogthermore, it was exactly during the
dedicatiothat the accurate naming of the goddess was highbprtant since Ops Opifera
belonged to the deities of sowin@he significance of the goddess Ops was nevertidub

the Romans for—as her name shdwit was attached to richness; more exactly, to the
richness of the produce; in other words, Ops ino@ied the rich yield of the arable land,
manifested the helping aspect of the mother €aeh;a matter of fact, in line with the
inclination to go into details inherent in Romafigien various forms of manifestation of the
soil were distinguished, so the soil was adoregkineral as Tellus, in its aspect enhancing life
as Ceres, and in its capacity to produce crop & Op

Roman religion, however, divided the aspects of @ps further parts, as it was customary
for it to assign so-calleondergottheiterto the chronologically succeeding elements of
various events and action©n 25 August, they held the festivity of Ops Ceasi.e., of the
goddess whohas carried out gathering of the crop’and two days earlier, on 23 August, the
festivity of Ops Opifera was celebrat®dfrom which it can be unambiguously deduced that
the name Ops Opifera—its second part is connectiéd tve verb’ferre’— should be
interpreted ashe goddess "bringing abundance of heavy crog”® On that same day, 23
August, they celebrated Volcanalia, and its logicahnection with the festivity of Ops
Opifera becomes clear when considering that ithieat not collected yet in pitfalls that is the
most exposed to fire, and is in need of Ops Opiamsolute protection against Vulcarids.
Today it is no longer possible to explore in evdstail why the Romans thought it was
especially dangerous to call the deities of sowiggheir names; however, it indicates the
importance of the goddess Ops that in the coursearching for the secret guardian deity of

1 Kéves-Zulauf 1995. 74.

2 See Latte 1967. 276.

3 Latte 1967. 198. 392; Wissowa 1912. 397; Dumé&xilLa religion romaine archaiqudlaris 1973. 53. ff.
4 Koves-Zulauf 1972. 77.

5 Koves-Zulauf 1972. 78.

8 Walde—Hofmann 1954. 1I. 205. f.

7 Radke, G.Die Gotter AltitaliensMinster 1965. 238. ff.
8 Koves-Zulauf 1995. 76.

° Latte 1967. 51. ff.; Radke 1965. 23. ff.

19 Radke 1965. 239.

1 Koves-Zulauf 1995. 77.

12 kves-Zulauf 1972. 79.

13 Latte 1967. 73. 129; Koéves-Zulauf 1972. 79.
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Rome—this name was not known by the public jugbreventevocatioby the enemy—Ops
has also arisen as a deity who might have fulfithéd function®

The findings summed here clearly show that theditgliof dedicatioas an integral institution
of ius sacrumwas inseparably attached to the exact utterand@mper order of the words to
be spoken; as a parallel this phenomenon makesré definite thategis actiosacramento in
remwas strongly focused on the text.

IV. A peculiar interpretation oprodigium provides an interesting parallel with the reality
creating function of the spoken word. First, a bmexamination of the significance of
prodigiumwill be given. The Romans called the accustomeemipeaceful state of the world
pax de(or)umwhich meant the gods’ peaceful relation to humand if this order was upset,

it was always deducible to the gods’ stepping duhis peaceful stateThe breakdown of the
cosmic order, that is, any extraordinary, new evests consideredorodigium® The
etymology of the word is dubious—in Walde—Hofmanmiserpretationprodigium derives
from the compoundprod-aio”; consequentlyprodigium means foretelling, or pointing
ahead. This interpretation does not seem satistygtquserodigiumwas a term that always
had to be interpreted, and that is why in Rome tilesays used the help pbntifices libri
Sibyllini or haruspicesto carry out this task, singeodigiumitself does not state anything;
apparently another interpretation is more propat #sserts that the word derives from the
compound prod-agere”, so prodigium means the process of moving ahead; accordingly,
prodigium is nothing else than the act wh#wreaking through this shell, transcendental
forces hiding behind the surface come forth ancdbeemanifest®

Among the forms of interpretation pfodigiumPlinius maior discusses the following case at
a highlighted point: when laying the foundationstbé Capitolium the Romans found a
human head on the Tarpeius Hill; they sent delsgate¢he most famous oracle of Etruria,
Olenus Calenus, who tried to transposepgtadigiumwith fortunate significance to his own
people. In front his feet he drew the image oftdraple with his cane and sai®o you say
so, Romans? This is where luppiter Optimus Maxismtesnple will be, we found the head
here?” The oracle’s son warned the delegates about tierfa trick—if they had given
improper answer, the prediction would have passeBtaria:”"We do not say that the head
was found exactly here but in Rome&plied the delegatesin his account Plinius refers to
the concordant evidence in thennales and research has established that he took the
description from Valerius Antias, who used Piso &atbius Pictor as sourc&siccordingly,
this legend had existed as early as the 3rd c.”Bi& author does not intend to analyse the
symbolism of the head in detail, just notes thatdbrability of buildings (the Capitolium was
the symbol the city of Rome and so the empirefjtsehs meant to be ensured by people
living in Europe since the Neolithic age througle ttitual of walling up live persons. As
certain versions of the text report not only onuanan head but a healthy human body, it can

! Macr.Sat.3, 9, 3-4Deum in cuius tutela urbs Roma est ... ignotuni l@fiem crediderunt, alii Lunam, sunt
qui Ageronam, ... alii autem quorum fides mihi wildirmior Opem Consivam esse dixerunt.

% Kéves-Zulauf 1995. 61.

3 Zintzen, C.Prodigium In: Der Kleine Pauly. Miinchen 1979. IV. 1151.

* Kéves-Zulauf 1995. 62.

® Plin. nat. 28, 15.Cum in Tarpeio fodientes delubro fundamenta capmdnum invenissent, missis ob id ad se
legatis Etruriae celeberrimus vates Olenus Calepuaeclarum id fortunatumque cernens, interrogagiam
suam gentem transferre temptavit, scipione detextaiprius templi imagine in solo ante se: 'Hoc ejaitis,
Romani? hic templum lovis optimi maxumi futurum leistcaput invenimus?’ Constantissima Annalium
adfirmatione, transiturum fuisse fatum in Etruriani praemoniti a filio vatis legati respondisseiton plane
hic, sed Romane inventum caput dicimus.’

® Miinzer, F.Beitrage zur Quellenkritik der Naturgeschichte édisius. Berlin 1897. 149.

" Cf. Liv. 1, 55, 5-6.
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be made probable that the story intended to refeuth a ritual. The oracle wanted to rob
fatumfrom Rome, and pointed at the outlined layout, &iedl to convince the Romans to say
that the head had been found at the oracle’s éeethe land of Etruria. If the Romans had
made such a statement, the impacts of gradigium would have been produced on the
Etruscans; the head would have stayed in Romediuhefatumrelated to it.

So human word in Roman thinking had magical imgaeating and changing reality; in this
respect it is enough to think of the statementseyadatum? In our present way of thinking,
we would of course interpret the oracle’ words lipteting theprodigiumin terms of sense
and not word for word; the people of the age of ldggend, however, did not do s@he
reason for that was the Romans’ unshakeable faitihé numinous force of uttered words; it
is our firm belief that all things considered egiste is identical with the existence uttered,
complete reality is no other than reality cast imtords.”™

V. Among the norms of table eight of the Twelve Tabdav containing criminal law rules
several original provisions can be found that arelose connection with verbalityQUI
MALUM CARMEN INCANTASSIT..*"and related to it there is a norm that imposestalap
punishment on those who conjure agrmenreviling others’ The law also provides for those
who enchant and allure others’ crop to come to th&ul FRUGES EXCANTASSIT”
"NEVE ALIENAM SEGETEM PELLEXERISWith this latter source it is possible to connect
the remark of Servius’s commentary on Vergifiusnd with the loci 1/a. and 8/a. Plinius
maior's thoughf. It was not by accident that the author of this graguoted the relevant
paragraph inNaturalis historig because Plinius compares the relevant provisainthe
Twelve Table Law with the ritual regarding whicls lsource, Verrius Flaccus names several
authors: in the siege of a town the Roman priesgs df all "evoked” the god (this is the so-
calledevocatig under whose patronage the given town stood, smé&mme they promised
the same or greater cult to the god; furthermdrvie,deremony had survived in thentifices’
science, and that is why they kept the name ofttkein secret under whose patronage Rome
stood to avoid that the enemy should act the same*To have better understanding of
these provisions of the Twelve Table Law, it is thomaking some remarks concerning the
locus regarding@vocatio

With respect tevocatiothe text contains two unambiguous statementshemne hand, the
ceremony okvocatig on the other hand, its practice that had existedtheory—until his

own age, i.e., the 1st c. This latter statemerthersurvival of the custom might be the

! Koves-Zulauf 1995. 205. ff.

% Kéves-Zulauf 1972. 308. ff.

% Kéves-Zulauf 1972. 312; 1995. 207.

* Xl tab. 8, 1/a

®XIl tab. 8, 1/b (Cic.rep.4, 10, 12.Nostrae XII tabulae, cum perpaucas res capite saexit, in his hanc
guoque sanciendam putaverunt: si quis occentavissetcarmen condidisset, quod infamiam faceret
flagitiumve alteri.

® XIl tab. 8, 8/a

"Xl tab. 8, 8/b

8 Serv.in Verg. Aen8, 99.Atque satas alio vidi traducere messes. Magicisugdam artibus hoc fiebat, unde
est in XII tabulis: neve — pellexeris.

° Plin. nat. 28, 18.Quid? Non et legum ipsarum in XII tabulis verbats@ui fruges excantassit, et alibi: Qui
malum carmen incantassit? Verrius Flaccus auctqasit, quibus credat in oppugnationibus ante omnia
solitum a Romanis sacerdotibus evocari deum cuitistela id oppidum esset, promittique illi eundaut
ampliorem apud Romanos cultum. Et durat in pontifiadisciplina id sacrum, constatque ideo occultatam
cuius dei tutela Roma esset, ne qui hostium sinatio agerent.

1% Aboutius fetiale se€usinato, G.Dei feziali e del diritto fezialeVlacerata 1884; Heuss, Mie
volkerrechtlichen Grundlagen der rdmischen Aussétilp@ republikanischer Zeitleipzig 1927.
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author’s own thought and does not go back taatheoresreferred to above by hirhat the
same time, it cannot be excluded that Plinius syrtquk over Verrius’s statement without
any critical note or commeAtEven if presuming that the comment on the surwfahe

ritual was indeed Plinius’s own assertion, it doesnecessarily mean that he himself were
allowed to inspect pontifical writings, much ratler might have supposed—relying on what
he read in Verrius—that it had not changed unsldde’ Plinius did not disclose the text of
the ceremony, but it can be found in Macrobius, @ascribedn concretocarmen
evocationisapplied to CarthagbConcerningevocatioPlinius speaks abooppidum—the
ceremony of evocatioould be used against a town, iwhs founded by complying with
sacred rituals similarly to Ronfeyut as sources reveal it could be used agepysitiatoo;

the term’solitum” seems to imply thagvocatiooccurred much more often in the course of
Roman history than the specific cases supportetbbymentary evidence impfy.
Furthermore, the author clearly states that themmeny ofevocatiowas performed by
sacerdotescontrary to the ritual alevotiourbis which fell in the competence of tkectator,

or theimperator’

While in Roman beliefevocatie—beingcarmenaddressed to a deity having a specifically
determined personality—prepared the destructidh@Enemy’s town as a religious act,
devotio urbisdid that agonsecraticaddressed to magical, that is, impersonal forcelseof
underworld® most frequently aimed against the town alreadyideg of its guardian deitie’.
The carmenof devotio urbiss also known from MacrobiuS.At the same time, it is not
possible to set up unambiguouslywdla devotio sine evocatiohethesis sincelevotiowas
frequently applied withoutvocatie—as the latter could be carried out only regardiriges—
here Macrobius intended to set a logical sequenbe @ther than determinecagensnorm

of ius sacrumThe source cited also states that to aeemcatiocarried out by the enemy
they kept the identity of the deity who protectemhi® in secret. It is in line with Plinius’s
statements, which can be read in Macrolsiaad Servius? albeit, regarding the issue if their
content corresponds to the facts contradictory siave entertained in the literature because
the name of the guardian deity is unknown; someksgbrand the ideas about it pure fiction
or relatively late borrowing from the Edéthowever, others dismissing this standpoint of
supercriticism suppose that it was not to supg@titual ofevocatiothat the sources created
a secret deity for Rome but it was the thinkingpebple of the age—which accepted the
notion that enemies’ towns could be destructedgh@vocatie—that deemed it necessary to
keep Rome’s guardian deity’s name in secret inra@protect it against possibdeocatio
carried out by enemi€s.

! Rohde, G.Die Kultursatzungen der rémischen PontificBerlin 1936. 26.

> Minzer 1897. 38. 47. 60. 121.

% Kéves-Zulauf 1972. 86.

* Macr. Sat.3, 9, 7-8.

® Basanoff, V.Evocatio.Paris 1947. 21.

® Latte 1967. 125.

"Macr.Sat.3, 9, 9.

8 Wagenvoort, H.Roman Dynamisngtudies in Roman Literature, Culture and Religiogiden. 1956. 31. ff.;
cf. Cic.dom.128....ut imperator agros de hostibus captos consecraret.

®Macr.Sat.3, 9, 6. 9.

% Macr.Sat.3, 9, 10-11

! Basanoff 1947. 5.

12 Macr.Sat.3, 9, 3.propterea ... ignotum esse voluerunt

13 Serv.in Verg. Aen2, 351.inde est, quod ... celatum esse voluerunt

4] atte 1967. 125.

15 Brelich, A.:Die geheime Schutzgottheit von Rdiirich 1949. 9. ff; Wissowa 1912. 1912. 179. 20383
Koves-Zulauf 1972. 95.
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Rome’s other (secret) namaxemen alterum-s referred to by Plinius maior also at other
points? the"nisi” inserted by Mommsen, held quite uncertain in iitedrtexts, affects the
core of the content of the sourceshich might make it probable that the secret nainene
city of Rome was permitted to be uttered solelyg@aret ceremonies. This assumption, i.e.,
Mommsen'’s addition, is basically in conflict withdhmade unnecessary by the image of the
goddess since she was portrayed both with coveyed and sealed mouth to indicate
complete silence that referred to her name, ant/lwitthe sources that confirm that this
secret name was not permitted to be uttered evegligious ceremonieOn the grounds of
the above it seems logical to ignore the insertiosi” when reviewing the text. The source
contains three data: first, the existence of tloeeggname of the city of Rome; secondly, that it
was betrayed by Valerius Soranus and the betrayes punished—Plinius traces this
information back to Varro—thirdly, the cult of goelsk Angerona; the latter is taken by the
author from Verrius; the second and third fact wal touched on only to the extent that they
are related to the controversial issuenofmen alteruni.The existence of the secret name of
the city of Rome can be supported from severaltpadh view: dismissing the standpoint of
hypercrticism, as in the case efocatiq until the contrary has been proved, the ritual of
devotio urbiscan be accepted as an element actually used astitatng an integral part of
Roman religion. Regarding secret names, reseaclexyzored several parallels between the
names of persons, tribes and towns, whose searezach case was rooted in the belief in the
possibility of abusing the name through magical meand it was meant to protect the bearer
of the name against such abdse.

(The phrase’dicere arcanis caeremoniarum nefas habeturdises the question which
nominativus the expressioarcanis caeremoniaruntan be deduced to: to the peculiar
genitivus partitivusarcanae caeremoniarymor to arcana caeremoniarumwhere the
genitivus allows interpretation either as explieas, or possessivus or partitivus. That is,
does Plinius mean totally secret ceremonies bwritonly rituals that had parts including
secret elements but their entirety was performedcpublic. Whichever interpretation is
accepted, it seems certain that the ceremony, remmmies mentioned by Plinius was/were
somehow connected with the secret name of Romeahengrohibition to utter it.) Although
Plinius does not specify here what ceremony he medhere is only one ritual known
considered indeed strictly secret that was so jlagdated to the secret name of the city as
evocatioto the secret guardian deities of the city, arad thdevotio urbis In a similar spirit
Macrobius comments upon the is§ukist as Macrobius somewhat mingles the ceremofies
evocatioanddevotio urbis Plinius does not clearly separate the two ritfr@s one another
either; it must have been the essential secredyotif cases that made the author to draw
parallel with the portrayal of goddess Angeronaicihis involved in the text definitely as the
symbol of silent secrecy without making it possibbedetermine clearly whose secret the
goddess preserves.

! Plin. nat. 3, 65.Roma ipsa, cuius nomen alterum dicere nisi in aicaaeremoniaerum nefas habetur
optimaque et salutari fide abolitum enuntiavit \fale Soranus luitque mox poenas. Non alienum videtu
inserere hoc loco exemplum religionis antique ob imaxime silentium institutae. Namque diva Angercoa
sacrificatur a.d. XII kal. lan., ore obligato obsigtoque simulacrum habet.

2CIL 1. 409.

3 Serv.in Verg. Aenl, 277.Urbis ... verum nomen nemo vel in sacris enuni@org 1, 498 Verum nomen
eius numinis ... sacrorum lege prohibetur.

* Aboutnomen alterunsee Plinnat.2, 15; 2, 37; 3, 2; 4, 28; 5, 115; 16, 48; 21,52;35.

®> Wissowa 1912. 69.

® Macr.Sat.3, 9, 5-6. 9lpsius vero urbis nomen etiam doctissimis ignoraést caventibus Romanis, ne quod
saepe adversus urbes hostium fecisse se novatant,ipsi quoque hostili evocatione paterenturytglbe suae
nomen divulgaretur. Sed videndum, ne, quod nonmalle aestimaverunt, nos quoque confundat opirsame
carmine et evocari ex aliqua urbe deos, et ipsawotdan fieri civitatem. ... Urbes vero ... sic devoveramn
numinibus evocatis.
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Returning to the quoted loci of the Twelve Tablevli.& does not seem unnecessary to recall
what meanings the tersarmencarries when occurring in the sources. The teanmencan
have very different meanings: work schghildren’ song, game rhynfdpve song’ satirical
poem, funny sond,legend, sentencemagical rhyme, healing sofigzultic song, prayet,
prophecy? song on the deceased, ancestoesicient law’’ entering into an alliance,
declaration of war and military oathOn the grounds of this ranking it is possible toept
the interpretation that the relevant provision o tTwelve Tabl¥ imposed capital
punishment on those using abusive sofigs;other casé$ the law uses the teroarmenin

the sense of magical rhyme. The facts of the casmes excantassit”and "segetem
pellexerit” are properly highlighted by another locus in Rigjf this source adduces to the
three goddesses of harvesting grain without natwagof them (Seia, Segesta), and refers to
the third one asserting that it is prohibited tteuher name in a house, or in any roofed place
(sub tecto) It is known from other parallel loci that the rthigoddess bore the name
Tutilina.® Most probably what we have here is a permanead tf goddesses. The function
of the first two goddesses is quite clear: Seidquts the seed sown and resting in the soil,
and Segesta protects grain ripening, still standimgich seems to be confirmed by the
etymology of the two namé$.In the examination of Tutilina’'s name and roleisitmost
fortunate to set out from the analytical approaaheqgtypical of Roman religion by which it
splits certain processes of life into the minutests, and assigns each phase of these actions
or events to the powers of a particuBondergotf by naming a Usener, individual deity
specially allocated to thef.

This triad undoubtedly belongs to the phases ofrifhening of grain, and it logically comes
from that that having knowledge of the roles of fingt and secon&ondergottinthe role of
the third one can be determined; specificallys ithe task of harvesting grain, and bringing it
to the barn, and guarding it there. This is in lampnwith Augustinus’s statement taken over
from Varro?® which asserts that naming Tutilina in a closectspajust as naming the other
two goddess presumably elsewhere, on the meadoehwipens grain—could be connected
with the fact that uttering the name was identigidth evoking the givemumen Naming the
deity—which was in a certain aspect identical witle material reality represented by it
according to the peculiarly Greek-Romferson-Bereichdenk&r—might make it possible to

' Tib. 2, 6, 21-26; VergGeorg.1, 287—294.

2 porph.in Hor. Epist.1, 1, 62;n Hor. ars417.

®Hor.Sat.1, 5, 14-21.

* Suet.Caes49. 51; Hor Epist.2, 1, 139-155; Auciv. 2, 9.

®Gell. 4, 9, 1-2; IsidEtym.6, 8, 12.

®Varroling. 6, 21; Plin.nat. 28, 2, 29; 28, 2, 10. 17-18.

" Quint.Inst. 1, 6, 40; Varrding. 7, 27; Cataagr. 141, 1-3; MacrSat.3, 9, 6.

® Fest. 325; Liv. 25, 12, 2-14.

° Cic. Brut. 19. 75.

°Gell. 20, 1, 42-49.

Yliv. 1, 24, 4-9; 1, 32, 5-14.

Xl tab. 8, 1/b

13 Cic.rep.4, 10, 12,Cf. Porphin Hor. Sat 2, 1, 82Lege XII tabulis cautum erat, ne quis in quemgquam
maledicum carmen scriberet.

Y Xl tab. 8, 1/a; 8/a; 8/b

'3 plin. nat. 18, 8.Hos enim deos tum maxime noverant, Seiamque ackgrBegestam a segetibus appellabant,
guarum simulacra in circo videmus ... tertiam exrfominare sub tecto religio est.

®varroling. 5, 163; MacrSat.1, 16, 8; Augciv. 4, 8; Tert.spect8, 3.

7 Latte 1967. 51Der etymologische Zusammenhang mit semen, bzvs, shigée fiir die ersten sicher sein.
18 Usener, H.Gotternamen. Versuch einer Lehre von der religicBegriffsbildungBonn 1896. 75.

¥ Kgves-Zulauf 1972. 81; Latte 1967. 50.

20 Aug. civ. 4, 8.Frumentis vero collectis atque reconditis ... deartiliiam praeposuerunt.

L potscher 1978. 229.
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commit abusevith the grain protected by it; so, for examplectgamting sowing to come to
someone else’s land, or charming the already h@degrain to come to someone else’s
building. The independent existence of deitiesgaesd to each phase of the life cycle of the
grain shows that their names were not absolutdlgdainstead they were tabooed only under
certain circumstances and at certain places sinbetben and there did they produce their
impact. As a matter of fact, it is not possible separate strictly and systematically the
religious and the magical approaches regardingetip®nomenon of Antique beliefs for
naming the deity implies religious, and tle&cantatio performed by it magical motifs,
presumably the co-existence of the two approadh@sld be reckoned with here too just as in
the case oévocatioanddevotio urbis

What consequences can be drawn with regard tautiject of the investigation of this paper?
The words of thevindicatio of legis actio sacramento in remeveloped for real estate
properties were callecarmenalso by Cicerd.Setting out from the numerous meanings of the
the wordcarmenthe words oflegis actio sacramento in remvere qualified as a text with
legal content of sacred—magical, numinous—natufée relation of the Romans to sacred
texts, or spoken words is determined by Koves-Zuémufollows:”Roman religion is the
religion of ...discipline, anxiety, suppression, arad of relieved relaxation as the Greek. ...
That ig where, one might say, the neurotic inst#ern speech of the Roman religion comes
from.”

! Cic. Mur. 26.

2 Cf. Eberling, H.Lexicon Homericum, I-lHildesheim 1963. I. 172. 585; Muth, [Einfiihrung in die
griechische und romische Religidbarmstadt 1988. 70.

% Kéves-Zulauf 1995. 249.
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lus vitae necisque et exponendi

A Romanpater familiaswas entitled to the following positive rightsis vitae ac necjsus
exponendiius vendendandius noxae dedendihat follows is an in-depth analysis of the
changes inus vitae ac necigndius exponendilus vitae ac necislenotes right of disposal
over the life and death of fius/filia familias, while ius exponendihe right to expose
newborn infants. Exposing a child often contairtedleath or wilful murder; e.g., in case of a
deformed child when the aim was to get the familyttte community rid ofprodigium
representing ill luck. Therefore, it seems to beenaroper to discuss the rights a father had
against newborn infants—no matter if they applieditling or only exposing the child—as
part of ius exponendisince killing or exposing children was several ggmlimited and
sanctioned in a single imperial decree. Originallg, vitae ac necisvas sacral and punitive
law power. Its sacral character came to the frdmtmwkilling a deformed child since this right
is the component of the father's power over his b@w infant, and this will be discussed
under the headingis exponendliits punitive law aspect will become obvious wiieis used
against an adult child. This paper, first, intetalslescribe changes ins vitae ac necjsand
dwell on the restrictions and rules of procedurexdrcising it (l.). After that, changesiums
exponendwill be followed up, with special regard to theyuéation of the legal status of the
exposed child (Il.).

In Roman lawpotestasalways denotes some powplena in re potestas full power of the
owner of the thing over the thing, by whidn his own property everybody can do everything
that does not disturb othérs$ Pater familiaswas entitled tgpatria potesta®ver his children
anddominica potestaever his slave$Patria potestasjust as power over one’s wif@anus
comes from the same full-scope power of the heatieofamily. This power is total: on the
one hand, because free family members, slavesif@tess things are all subjected to it; on
the other hand, because it contains the right sirole things and kill the above mentioned
persons. Consequently, the power over persons and thirggeead of the family was entitled
to (potestas, manus, mancipium, dominjutaveloped from the same ancient power, none of
the formations of power served as an example far othef, which clearly refutes
Mommsen'’s view that the father had ownership ov@children® According to Ulpianpater
familiasis the one who is entitled to dominion in his hmUgDomusis also a sacral concept,
which had its own household godhi penates.’

It is well known that according to Roman law cartpersons have rights of their own, such as
the pater familias others are under power, such as the wifeo( in many, the person in
mancipiumand the family child undepatria potestad Several descriptions gftria potestas

1Ulp.D. 8,5, 8, 5.

2 Paul. D. 50, 16, 218Potestatis’ verbo plura significantuin persona magistratuum imperium: in persona
liberorum patria potestas: in persona servi dommiu

% Kaser, M.:Der Inhalt der patria potestageitschrift der Savigny-Stiftung fiir Rechtsgestité, Romanistische
Abteilung 83. 1971. 62.

* Kaser 1971. 63n Warheit beruht die Gleichartigkeiter Gewalten tiber die Personen und uber die Sachen
nur darauf, daf® sie beide, auch noch lange Zeitriarer Ablosung aus der einheitlichen Urgewalgigh total
geblieben sind. Keine hat der anderen zum Vorbddient, sondern beide sind ebenso urspringlich,dige
Teilung einer Sache in einheitliche Teile den Tédken im gleichen Augenblick ein selbstandigeseDas
verleiht.

® Mommsen, Th.Rémisches Strafrechteipzig 1899. 17., 20.

® Ulp. D. 50, 16, 195, Paterfamilias est, qui in domo dominium habet.

" Cic. dom 41.Quid est sanctius, quid omni religione munitius muRomus unus cuiusque civium. Hic arae
sunt, hic foci, hic dii penates, hic sacra religg@nceremoniae continentur. Hoc profugium est itacsam, ut
inde abripi neminem fas sit.

8lnst. 1, 8.
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can be found in the sources of Roman law, e.tnstitutionesof Gaius and lustiarf. Aimost
surprised, Gaius notes that such an extended Tthewer does not exist anywhere else,
perhaps only among the Galatas. (He is presumabbngvon this point since we have
information on similar extensiveotestasin the Antiquity among the Celts in G3ués it is
described by CaesérAlthough several presentations tria potestasan be found in the
sources, it was not defined uniformly. Presumalihgey considered it unnecessary to
determine it exhaustively singatria potestasvas clearly the product of the Roman spirit,
and it owed its existence not to the State’s lawintaks it went back to times long before the
State> Only sui iuris citizens with full right could beatres familia8 all the persons were
underpatria potestasover whom thepater familiasexercised his rights not due dominica
potestasor manus children begotten in lawful marriageadopted childreéh legitimated
children, wives of blood children and adopted afeiid(in case omanusmarriage), if their
father was undepatria potestasgrandchildren, great-grandchildren etc. and thaies (in
case ofmanusmarriage)’ In Watson’s definitionpatria potestasmeant the power that in
Roman society the male head of the family was ledtito over the free family members
subordinated to him (apart from the wife, who wadermanus3.*°

Pater familiaswas entitled to the following rightsus vitae ac necisius exponendiius
vendendiandius noxae dedendt.What follows is an in-depth analysis of the chaniggus
vitae ac neciandius exponendi

l. In Antique sources several references can be foeang vitae ac necighat constituted an

essential element of theotestasof the pater familias™* One of the royal laws left to us by
Dionysius of Halicarnass under the name of Romubggilates the father’'s punitive power
over his adult child. According to it, the fatheasventitled to full-scope power over his son
during the son’s whole lifetime, he was allowedréstrict his personal freedom, beat him,
exile him in handcuffs to do rural work, and kiidy thus, the source, listing the canon of

! Gai.inst 1, 55.ltem in potestate nostra sunt liberi nostri quostis nuptiis procreavimus. Quod ius proprium
civium Romanorum est; fere enim nulli alii sunt loes qui talem in filios suos habent potestatenae&m nos
habemus. Idque divus Hadrianus edicto, quod propasuhis qui sibi liberisque suis ab eo civitatBmmanam
petebant, significavit. Nec me praeterit Galatargemtem credere in potestate parentum liberos esse.
2 lnst 1, 9.In potestate nostra sunt liberi nostri, quos extiusuptiis procreaverimus. Nuptiae autem sive
matrimonium est viri et mulieris coniunctio indivi@n consuetudinem vitae continens. lus autem jgitest
quod in liberos habemus, proprium est civium Romamo nulli enim alii sunt homines, qui talem inédilos
habeant potestatem, qualem nos habemus. Qui igitte et uxore tua nascitur, in tua potestate igsin qui ex
filio tuo et uxore eius nascitur, id est nepos tetisieptis, aeque in tua potestate, et pronepgsarteptis et
deinceps ceteri, qui tamen ex filis tua nascitoriua potestate non est, sed in patris eius.
3 Mitteis, L.: Reichsrecht und Volksrecht in den 6stlichen Praaindes rémischen KaiserreicHseipzig 1891.
24.
4 CaesGall. 4, 19, 3—-4Viri in uxores sicuti in liberos vitae necisque leab potestatem, et cum pater familiae
inlustiore loco natus decessit, eius propinqui @munt et de morte, si res in suspicionem venitpdgibus in
servilem modum quaestionem habent, et si conperfitnigni atque omnibus tormentis excruciatas fitiemt.

. omnia quaeque vivis cordi fuisse arbitrantur gnem inferunt, etiam animalia ac paulo supra hanc
memoriam servi et clientes, quos ab iis dilectae €®nstabat, iustis funeribus confectis una cremal.
® Pélay, E.:Az atyai hatalom intézményének alapvonalai a r§ogtan(Principles of patria potestas in Roman
Law). Miskolc 1940. 7.
®lnst 1, 9, 1-2.
" Gai.inst 1, 55.
® Gai.inst 1, 97.
° Polay 1940. 14.
¥Watson, A.The Law of Persons in the Late Roman RepuBlidord 1967. 77.
1 No6tari, T.:R6mai koz- és maganjgBoman Public and Private Lawgzeged 2011. 176.
'2 Cic. dom 29. 77;Pis 40. 97;fin 1, 8;rep 2, 35; Val. Max. 5, 8, 2-5, 9, 1; 5, 10, 1; 661 SuetTib. 35; Liv. 1,
26; 2, 41, 8, 7epit 54; Plin.nat 34, 4, 16; Auct. ad Her. 4, 16, 23; Salat 39, 5; 52, 30; Serlem 1, 11. 50;
Quint.decl 317; Dio Cass. 37, 36; Gell. 5, 19, 9.
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punishments that could be imposed, refers to tlesipility of exercisingus vitae ac necis
almost asultima ratio! Although the law does not say anything on either scope of
application of these punishments or the procedexessary for imposing them, it can be
made probable that the family child was not atrttegcy of the father, if we consider the strict
control that thegensexercised initially over the internal life of thanhily and which was later
assumed by theensor” We know from Dionysius thatensorescontrolled how thepater
familias brought up their children and if they deemed uplirig too strict or too mild, they
took firm measures; they acted similarly with rebjao disciplining slaved.Presumably,
censoreslso took care to ensure that the religious cuthefhouse community was properly
fulfilled.* By clear irony, Plutarch notes thaensoresdid not leave either marriage or
upbringing of children or feasts without controhstiead they exercised supervision over
everybody’s conduct of life and political thinkiig.

The first proof of the restrictions of exercisimgs vitae ac necjswhich constituted the
contentof patria potestasis provided by the stipulation of the Twelve Tabbkew that can be
more or less safely reconstructed from the Gaiuts tf Codex Veronensiand from
Fragmentum Augustoduniens€Ergo tum praetor corpus te dedere dom ...............
parentem putes ...... iure uti t............... <do> mino vel mgaretiam occidere eum et
mortuum dedere in NO<Xam> ............ ccceveennen. patria potgstest. n ............ cum patris
potestas talis est ut habeat vitae et necis poatest>. De filio hoc tractari crudele est,
sed... non est. ... n postr.... <occi>dere sine iustssa&aut constituit lex Xl tabularum, sed
deferre iu<dici> debet propter calumniafn. Fragmentum Augustodunienskscusses the
power of pater familiasthat gives him the right to kill the slave or faynchild who has
caused damage to a third party delictually, andulisl the obligation ofnoxae deditioby
handing over the corpse or a part thereof. Direaftgr that, it clearly states thpatria
potestatontaingus vitae ac necjsand that in accordance with the provisions of tielve
Table Law thepater familiaswas not allowed to kill his somine iusta causaKriger's
reading of the text is not completely certain, hegrein spite of these changes it is possible
to read the phrase without any doucci>dere sine iusta causa, ut constituit lex XlI
tabularum i.e., that in accordance with the provisions leé Twelve Table Law theater
familiaswas not allowed to kill his son withoutsta causaThe authenticity of the quotation
would be doubtful if it should or could be presuntledt this is only an independent insertion
of the jurist who compile@fragmentum AugustodunienBem Gaius’s texts. However, in the
present case rather fragmentary tex€oflex Veronensisontains the ”.tabul..” fragment,
which can mean nothing else thimges XII tabularumwhich makes it highly probable that
this provision from the Twelve Table Law was conél in the original Gaius text t8o.
Kunkel claims that originallyusta causameant that it was mandatory to prove that the son
had committed a crime which made it lawful to applgath penalty. Presumably,
demonstration had a determined order where, dfeecase had been accurately described and
investigated, the family child charged with commugtthe crime was given the opportunity to

! Dion. Hal. 2, 26, 4.

®Liv. 6, 20; Gell. 9, 2.

® Dion. Hal. 20, 13, 3.

* Pélay, E.:A censori regimen morum és az n. hazibirask@@éagimen morum of the censors and the so called
iudicium domesticumpActa Universitatis Szegediensis XlI. 1965. 5.

® Plut.Cato mai 16.

® Fragmentum Augustodunien88—86.

" Gai.inst 4, 80.

8 Rabello, A. M.:Effetti personali della ,patria potestas'Milano 1979. 90; Visscher, F. dee régime romain
de la noxalité Bruxelles 1947. 175; Kunkel, WDas Konsilium im HausgerichtZeitschrift der Savigny-
Stiftung fir Rechtsgeschichte, Romanistische Abigjl83. 1966. 243.

° Kunkel 1966. 243.
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defend himself. This is also implied by the phragesd in the cases to be discussed later
cognita domi causainspecta diligentissime causaudita causandquae adulescens pro se
dixeraf’.

The fragmentdeferre iu<........ > debet propter calumniawas read by its first publisher,
Chatelain ashocg which was borrowed from him by Kriuger too. FirBerrini and Scialoja
read and supplemented it to<dici>, which version was soon shared by Kriger too.
However, as it has been proved by Kufikéieiu<dici> reading is not acceptable either in
terms of content or textual criticism. Namely, lifettranslation ofleferre iudiciis “beim
Richter Anklage erhebéor “dem Richter anzeigénthen, by interpretingudexas a body of
administration of justicedffentliche Justlg two opportunities are offered. Either thater
familias shall bring a charge against his son before the tavavoid calumnig but this
interpretation would fundamentally question theseice or exercisability dafis vitae ac
necis which constitutes a cardinal pointdtria potestasOr thepater familiashad to report
to theiudexthe killing carried out by him owing to thes vitae ac necite was entitled to,
and in this case it is difficult to harmonise a enebligation to report with the prohibition of
killing of the filius familias sine iusta causdf we accept the reading<...... > as proper, the
additioniu<dici> cannot satisfy us because it does not fill upléicenapresent in the text.
Namely, the edge of the page was cut off in equdthnin order to use it again, so, at least
seven-eight—and not four—Iletters are missing fraamsheline; consequently, the addition
iu<dicibus> instead ofu<dici> seems to be more acceptable. This reading wid gense if
we interpretiudicesnot as judges of administration of justice but merstof theconsilium

the relatives and friends. At the same time, al& possible that the readings...... > not
having been confirmed can be replacecbyg<essariis>or pro<pinquis>. As the reading of
the text raises serious problems, it should natdresidered a proof beyond any doubt of the
absolute necessity abnsilium necessariorunyet, from the above it is absolutely clear that
in order to exercisais vitae ac necighe crime of thdilius had to be proveduysta causy if

the father wanted to avoid the charge of murderth&t same time, other sources provide
convincing proofs that to exercisas vitae ac necist was necessary to holaidicium
domesticunand to convene theonsilium necessarioruniMaiores nostri dominum patrem
familias appellaverunt, honores in domo gerere, dicere, permiserunt et domum pusillam
rem publicam esse iudicaveruritSeneca, in his letter to Lucilius, mentions that ancestors
made it possible for thelominus i.e., thepater familiasto fulfil offices in the house
community and exerciseirisdictio, thus, they considered the home or house commanity
reduced-sized copy of the State. Theninus exercising punitive power, acted in compliance
with exemplum maiorufrand priscum institutunaccording to Tacity$ in compliance with
mos maiorunaccording to Suetghiand in compliance withonsuetudaccording to Cicerd
Theiudiciumtook place, within certain formalities, usuallytime atrium of the home of the
pater familias™®

LLiv. 2, 41, 10.

2val. Max. 9, 5, 1.

¥Senclem 1, 15, 3.

* Kunkel 1966. 244,

® Sen.epist.47, 14.

® Tac. ann 2, 50. Adulterii graviorem poenam deprecatus, ut exemplaiomm propinquis suis ultra
ducentesimum lapidem removeretur suasit.

" Tac.ann 13, 32.Isque prisco instituto propinquis coram de capi#enfique coniugis cognovit et insontem
nuntiavit.

8 Sue.Tib. 35.ut propinqui more maiorum de communi sententia ceemt

° Cic. Rosc. Am15, 44.Quod consuetudine patres faciunt, id quasi novumneteendis. ..

1%val. Max 5, 8, 3Succurrebant effigies maiorum cum titulis suiotum virtutes posteri non solum legerent,
sed etiam immittarentur.
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With regard to the question whethadicium domesticunwas real jurisdiction, the literature
is rather divided. The view that does not acknogéedudicium domesticumas real
jurisdiction can be traced back to Mommsétte refuses the conceptiatlicium domesticum
for being anoxymoron and speaks abottauszuchtonly, which can be calledoercitio or
disciplinatoo; so,iudicium domesticunthat is, according to hirdlauszuchis nothing else
than a sort of &ewissensgerictftFollowing Mommsen, Volterra claims that the judgref

the iudicium domesticumdid not exempt the person under power from thdeStacourt
proceedings and the punishment imposed hyitd that the existence of State’s court set up
for judging the crime excludes the existencaudficium domesticunas a legal institutiof.
Guided by a similar thought, Mommsen also missesattturate description of the scope of
crimes to be judged bipdicium domesticum According to Kunkel's opinion, this way of
thinking was not typical of the Romans as scopeautifiority overlapped in the order of the
state administration of justice too, which alsove® that the competence of the courts of
justices ordered to judge determined crimes hagémbgcome exclusive, between domestic
jurisdiction and the State’s administration of jost and while they existed side by side a
mutual competition of competencies prevailed betwtrem® (A similar situation evolved
between théresviri capitalesand thequaestiones perpetugend due to certain crimes it was
possible to bring a charge before tgaestio repetundarunthe quaestio maiestatier the
quaestio de vioo?) Kaser—although he does not resolutely refusévie gny significance to
iudicium domesticunas Mommsen and Volterra—emphasises that it didbeting to the
scope ofius.? ludicium domesticuris considered real jurisdiction by those who maréess
share Geib’s opinion, as Geib claims that gater familiaswas entitled to the right of
punitive jurisdiction over the members of his fanll Romans considered the family a
reduced-sized copy of the State, in whter familiascan be made equal toagistratus
having imperium and similarly theifudisdictocan be made parallel tdp as Bonfante has
already called the attention resolutely to thisnpti This opinion was shared by Diill,
although in his view inudicium domesticunthe pater familiaswas not necessarily bound by
the opinion of theconsilium® Kunkel ties the wife’s and children’s capital caltjility by all
means taconsilium and believes that thgater familiascould not make himself independent

! Mommsen 1899. 16-26.

> Mommsen 1899. 17.

3 Volterra, E.:ll preteso tribunale domestico in diritto romarRISG 85. 1948. 117.

* Volterra 1948. 135. ff.

°> Mommsen 1899. 20.

® Kunkel 1966. 222.

" Kunkel, W.: Untersuchungen zur Entwicklung des rémischen Kainirfahrens in vorsullanischer Zeit.
Munchen 1962. 76.

® Kunkel 1966. 223.

® Kaser 1971. 69Die Eindordnung der hauslichen Gerichtsbarkeit iendBezirk der mores laRt vielmehr
deutlich erkennen, dal3 sie bei der Scheidung vamtRend Sitte aus der Rechtsordnung ausschlossehewo
ist.

19 Geib, G.:Die Geschichte des rémsichen Criminalprozesseipzig 1842. 82.

1 Sen.contr. 10, 2, 8.cetera iura puto, paterno imperio subiecta esgell 10, 23, 4Vir... mulieri iudex pro
censore est, imperium quod videtur hab8en. epist 47, 14.Maiores nostri dominum patrem familias
appellaverunt, honores illis in domo gerere, iugale permiserunt et domum pusillam rem publicane ess
iudicaverunt.

12 Bonfante, P.Corso di diritto romanoRoma 1925. |. 98Tutto quanto il diritto punitivo del paterfamiliasn

e poi altrimenti spiegabile che come I'eserciziaudiimpero giurisdizionale. Le forme sono quelledligiudizio
publico; come il magistrato ha un consilium di sliizera scelta, cosi il paterfamilias convoca alljpo un
consilium necessariorum o propinquorum o ancherdicae di persone autorevoli—in un caso, si namua,
paterfamilias chiamo a consiglio quasi tutto il aém—ed ha luogo un vero giudizio, iudicium domestic

13 pull, R.: ludicium domesticum, abdicatio und apoceryxigeitschrift der Savigny-Stiftung fiir
Rechtsgeschichte, Romanistische Abteilung 63. 1646.
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of the majority judgement of theonsiliumwith regard to guilt or innocence of the accubed.
Below we provide a few examples which reveal thahe father wanted to exercise tius
vitae ac necihe was entitled to and wanted to be exempted ft@ncharge of murder, he
had to deal with the caseaonsilium necessariorum

Livy discloses two traditions on the conviction atelath of CassiusAccording to one of
them, his father executed the death sentence ondlfiien he had held the necessary trial at his
home, he had his son whipped and executed. Heedfthie son’s property to Ceres, he had a
statue made of that and had it written on it thahad been made by Cassius’s family.
According to the other traditiomuaestoresCaeso Fabius and L. Valerius brought a charge
against Cassisus dueperduellioand convicted him in the proceedings conductedrbefte
comitiumin 486/5 B.C. Livius tends to give credit to thecsend tradition, however, the
impossibility of this version has already been dest@ted by Mommsen tdoTherefore, in
the tradition that can be considered authentic,eaample ofiudicium domesticums
presented to us. Killing on the father's order @& arbitrary because the cases have been
investigated and negotiated. Livy does not expyessfer to consilium necessariorum
however, as the other cases published by him relsalvas natural to the writer of the age of
Augustus, his intention by giving this account wasnarily to highlight theseveritasand
gravitas of heads of family of ancient timésAccording to Voci, the fact that it is the word
familia and not the worgbater that can be read on the statue erected for Cefessrto a
giudizio commune In the present case it seems to be proper tolatarthe wordfamilia as
family and not apropertybecause also Livius mentions t@nsecratioof the son’eculium
only, and familia (pecuniaqué) was not used as a synonym péculium The phrase
damnatus for that matter, does not prove that the fathad ladopted the judgment
independentlysine consilidoecause the worad®ndemnar@anddamnarein classicafjuaestio
lawsuits denote the activity of the accuser too.

According to Valerius Maximus L. Gelliuggs.72 B.C.;censor70 B.C.), who charged his
son with the intention to kill him and having conttad adultery with his stepmother, invited
almost the entirsenatusto the trial to judge his son’s crifiede disclosed his suspicion to
the accused and allowed him to defend himself; tlaéter very careful deliberation of the
case he acquitted him on the grounds of the judgenfetheconsiliumand of his own. The
judgment was adopteatke consilii sententiaso it was based on the votes of tbhasilium sua
sententiarefers merely to the fact that the father fourslstn innocent tobVolterra asserts
that the father, being convinced of his son’s iremme from the outset, convened the

! Kunkel 1966. 249.

2 Liv. 2, 41, 10-12.Quem ubi primum magistratu abiit damnatum necaugngontstat. Sunt qui patrem
auctorem eius supplicii ferant: eum cognita domusaa verberasse ac necasse peculiumque filii Cereri
consecravisse; signum inde factum esse et insaniptx Cassia familia datum.’ Invenio apud quosdaaaue
propius fidem est, a quaestoribus Caesone Fablo ®alerio diem dictam perduellionis, damnatumaqogudi
iudicio, dirutas publice aedes. Ea est area antkufie aedem. Ceterum sive illud domesticum sivieipum fuit
iudicium, damnatur Servio Cornelio Q. Fabio conbus.

¥ Mommsen, Th.Rémisches Staatrecht, I-IBerlin 1887-1888. II. 541.

* Kunkel 1966. 225.

®Voci, P.:Storia della patria potestas da Augusto a Dioclapid URA 31. 1980. 53.

® See also Zlinszky, JEamilia pecuniaquelogtorténeti Tanulmanyok VI. Budapest 1986. 396-4

" ThLL IV. 125 condemnoB de accusatoreefficere ut is quocum agitur condemnet\t 17 damnoB de
accusatore, efficere ut is quocum agitur damnetur.

8 val. Max. 5, 9, 1L. Gellius onmibus honoribus ad censuram defunaum gravissima crimina de filio, in
novercam conmissum stuprum et parricidium cogitatygropemodum explorata haberet, non tamen ad
vindictam continuo procucurrit, sed paene univesnatu adhibito in consilium expositis suspiciosibu
defendendi se adulescenti potestatem fecit inspeetdiligentissime causa absolvit eum cum sonsitii etiam
sua sententia. Quod si impetu irae abstractus sadgstinasset, admisisset magis scelus quam wassket.

° Kunkel 1966. 224.
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consiliumto clarify his own honesty and to save his somftbe popular action proceedings
of parricidium! Kunkel, however, calls the attention to the pdhmt the source does not
contain any reference to that, what is more, iakpeabout a highly careful investigation of
the charge, and that the state of factgairicidium had never been extended to merely
attempted or planned crime and that the assassinatiempt was to be punished in certain
cases only, even aftEx Cornelia de sicariis

According to Seneca L. Tarius Rufu$. suff.16 B.C.) punished his son, who tried to Kill
him, by exile only, and continued to pay him theyiously set annuity.If Seneca praised the
bonus pater familiaonly, then the description of the case would seasea proof of the
unlimited punitive power ofpater familias The philosopher, however, commemorates
Augustus too abonus princepsThe praise of the emperor and description ofbleisaviour
clearly reveals that thiélius’s crime was judged by @nsilium and Augustus was its most
respected member, however, a member only, becaéaiseg care that the father should
conduct thecognitio, he did not ask theonsiliumand its members to appear before him,
instead, he went to see them at the home of the: dfethe family. After thecognitiohad been
conducted, in which his son was allowed to defenushlf, in accordance with usual order of
procedure the persons present cast their voteyaralithe issue of the son’s guilt, however,
Augustus, preventing his own vote cast first astihbot of the most highly ranked person
from influencing the others, proposed voting intimg. After the boards, on which the
sententia were written, had been collected but had not bpemed yet, he made an oath that
he would not accept Tarius’s inheritance. So, I8 ttase the issue of guilt was decided in
writing, and he did not want to influence them.immposing the punishment, however, he
wanted to urge theonsiliumto adopt a lenient judgment, which was carriedasatly. Tarius
had to decide on the basis of the majority of theey cast, because if he had considered the
sententia advice only, then Augustus’s efforts not to ieflae anybody by his vote and to
count his ballot as equal to the other votes whalde been unnecessary.

In the case referred by Marcian, emperor Hadriant aefather to exile who killed his son
while they were hunting because he had an adubeaéfair with his stepmothérAccording

to the emperor, the act of assassination is a deethy of a rogue and not a father, as the
essence ogpatria potestass pietasand not cruelty. The father should not have kilsison
even if he had caught him in the act of adulterthvisis stepmother as he was not entitled to
do that bylex lulia de adulteriis coercendfsWhereas, if the above mentioned law would
have entitled theater familiasto kill his son or wife caught in the act of adwtehere he
should not have exercised his such right becauseviis not a case of being caught in the act
but a permanent adulterous affair ( the phebdterabatis used here adurativun. In this
case iniudicium domesticuna consilium should have been convened to judge over the
offenders. The father did not do that, insteadas$sassinated his son. It is more probable that

! Volterra 1948. 133.

% Kunkel 1966. 224.

% Sen.clem 1, 15, 2—6Cogniturus de filio Tarius advocavit in consiliunaGarem Augustum; venit in privatos
penates, adsedit pars alieni consilii fuit, honidiXimmo in domum meam veniat’, quod si factumegss
Caesaris futura erat cognitio, non patris. Auditausa excussisque omnibus ex his quae adulescensepro
dixerat, et his, quibus arguebatur, petit, ut setiten suam auisque scriberet, ne ea omium fieteiedCaesaris
fuisset. Deinde priusquam aperientur codicilli, auit se Tarii, hominis locupletis, hereditatem retiturum.
Tarius quidem eodem die et alterum heredem perdégitl Caesar libertatem sententiae suae redemit; et
postquam adprobavit gratuitam esse severitatem sgaimd principi sempecurandum est, dixit relegandum,
quo patri videretur.

* Marc. D. 48, 9, 5Divus Hadrianus fertur, cum in venatione filium suwguidam necaverat, qui novercam
adulterabat, in insulam eum deportasse, quod lasranagis quam patris iure eum interfecit: nam patri
potestas in pietate debet, non atrocitate consister

°D. 48, 5.
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here Hadrian punishes the father due to lack opgrgunitive proceedingsudicium
domesticunand not jusschimpliche Gesinnungs Kaser presumes.

Special attention should be paid to the fragmertilpfan that states that the father shall not
kill his son without hearing him; instead, he shaling a charge against him before the
principals of the provincé.The first part of the textifdauditum filium pater occidere non
potesj is perhaps the only trace of the existencridicium domesticurm lustinian’sDigest
The originality of the second part of the tes¢q accusare eum apud praefectum praesidemve
provinciae debét has been questioned by Mommsen alrdadynd Bonfante clearly
considered it interpolatetPerozzi believed that the description was possikilyinal because

in his view in the times of Severus the rightsfiditber was entitled to had not lost their effect
yet, they were subordinated to the obligation foreto themagistratusonly.> Kunkel adds
the following explanation to this locus: The fiprt forbids the father to kill his son without
hearing him; the second part, however, clearlysesuto give him the right of killing and
thereby entirely and generally orders him to bancharge before the State’s court of justice.
Therefore, it is probable that the original texpligd to the case of holding thedicium
domesticumand if under it thélius was allowed to defend himself, it permitted thiéirig of

the son. Furthermore, in his opinion, the partpoaesesand praefectusis not necessarily
interpolated because the father could also waiescgsing his punitive power and bring the
son’s crime before public court of justice, and @erhaps, the compilers deleted the reference
to iudicium domesticunonly, which might have run as followsséd cognoscere de eo cum
amicis vel accusare eum apud praefectum praesidenownciae debet®

In the Digest apart from the above-mentioned case, all traéesdicium domesticunand
consilium necessariorurhad been carefully deleted by the compilerpasia potestashad
been reduced to a merely instructive, disciplinaswer already before lustinianus, and so the
ius vitae ac necigexercised iniudicium domesticunhad completely lost its significance.
Consequently, the lack dtidicium domesticunand consilium cannot be proved by the
argumentum e silentithat we cannot find any reference to them in hiati's codification’

The fact thatiudicium domesticumwas required in order to exerciges vitae ac neciss
apparent from the above. In certain exceptionas#se law allowed killingine iudiciotoo.
Among these cases the regulationslexf lulia de adulteriis coercendibad highly great
significance. This law provides the father with tight to kill both his daughter caught in the
act of adultery and the man committing adulterythwmpunity; however, it confines this
right to certain terms and limifsThe daughter had to be under the fatfesstestay’, the
adulteriumhad to be committed at his own or his son-in-laldsisé’, the father had to Kkill
his daughter too, along with the man. If he killdee correus only, it was considered

! Kaser 1971. 69.

2 Ulp. D. 48, 8, 2Indauditum filium pater occidere non potest sedusece eum apud praefectum praesidemve
provinciae debet.

* Mommsen 1899. 618.

* Bonfante 1925. 111.

® Perozzi, S.Instituzioni di diritto romanoRoma 1928. |. 424. On the contrary see Kunkeb1988.

® Kunkel 1966. 249.

" Kunkel 1966. 247.

8 Cantarella, E.Adulterio, omicidio legittimo e causa d’onore irritto romana Studi in onore di G. Scherillo 1.
Milano 1972. 243-274.

°Pap. D. 48, 5, 23. (2Nec in ea lege naturalis ab adoptivo pater separatu

19 pap. D. 48, 5, 21. (2Matri datur ius occidendi adulterum cum filia quampotestate habet: itaque nemo
alius ex patribus idem iure faciet: sed nec filfamilias pater Ulp. D. 48, 5, 24 (23), Luare non, ubicumque
deprehenderit pater, permittitur ei occidere, sedmil suae generive sui tantum, illa ratio redditupiod
maiorem iniuriam putavit legislator, quod in dompaitris aut mariti ausa fuerit filia adulterum indeie.

1 paul. Coll. 4, 12, 1Permittitur patri tam adoptivo quam naturali, adefim cum filia cuiusque dignitatis
domi suae vel generi sui deprehensum sua namuevecid
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homicida and his deed was to be judged in accordance lestiCornelia de sicarii! The
father who killed thecorreusonly was not punishable in the event that his dsergstayed
alive because she fled and not because the fatived sher lifé’ The rescriptaof emperors
Marcus Aurelius and Commodus provided the fatheth veicquittal from the charge of
homicidiumin the case where the father had killed¢bereusbut his daughter stayed alive, if
the father had seriously wounded the daughter—wtaghals that he wanted to kill her—but
his daughter recovered owing to pure Idckhe father had to catch the offend@rsipsis
rebus Venerié He had to kill both offenders at the same timehauit any delayyno ictu et
uno impetu eaequali ird.’ If the father killed his daughter only after ate@r amount of
time has elapsed, it was deenfemicidg if, however, the daughter escaped, and the father
reached and killed her—as he actedtinuatione animi-he was acquitted from the charge of
homicidium® What is the connection betwegrs vitae ac necisrising frompatria potestas
andius occidendprovided bylex Iulia de adulteriis coercend?s Papinian, to the question
why it was necessary to set forth in law that @whdr had the power to kill his daughter too
although the relevaméx regiagranted hinvitae necisque potestaser his children, responds
that the law does not vest the father with new powestead, it obliges him to kill his
daughter too together with the man committing adylbecause thereby—i.e., if he does not
pardon his daughter either—he acts with greateityeqlihe question might arise why it is
necessary to discuss this legal institution in iteeta the Digestand theCollatio. As it has
become apparent from the above, the fatHaswitae ac necigerminated in the®c. already
and careful compilers deleted almost all referenc@sdicium domesticumecessarily related
to it. Thus, it became indispensable to maintax lulia de adulteriis coercendisvhich
continued to operate now withaus vitae ac neciarising frompatria potestas

lus occidendithat may be exercised over the daughter caughiha@natt of adultery is an
organic part ofpatria potestasProbably, here they applied the criminal law gipte that
punishment—in the present case: killing—of offesdeaught in the actmanifestj was
permitted without proceedings t8oThis right would continue to hold against a matrie

! Paul. Coll. 4, 2, 6Sed si filiam non interfecerit sed solum adultertwmicidii reus estPap. Coll. 4, 9, 1Si
pater quis adulterum occidit et filiae suae peperguaero quid adversus eum sit statuendum? Re#ipeime
dubio iste pater homicida est: igitur tenebitur éeGornelia se sicariis.

2 pap. Coll. 4, 9, 2Plane si filia non voluntate patris, sed casu séavast, non minimam habebit defensionem
pater, quod forte fugit filia. Nam lex ita punit m@idam, si dolo malo homicidium factum fuerit, kigtem
pater non ideo servavit filiam, quia voluit, sedajaccidere eam non potuit.

* Mac. D. 48, 5, 33. (32)ihil interest, adulteram filiam prius pater occiitean non, dum utrumque occidat:
nam si alterum occidit, lege Cornelia reus erit.dgdusi altero occiso alter vulreatus fuerit, verljgidem legis
non liberatur: sed divus Marcus it Commodus ressgiunt impunitatem ei concedi, quia licet intermpto
adultero mulier supervixerit post tam gravia vulagguae ei pater infixerat, magis fato quam voltmtaius
servata est.

* Ulp. D. 48, 5, 24 (23QRuod ait lex 'in filia adulterum deprehenderit’, matiosum videtur: voluit enim ita
demum hanc potestatem patri competere, si in ipgattidine filiam de adulterio deprehendat. Labamque
ita probat, et Pomponius scripsit in ipsis rebusi¥iés deprehensum occidi: et hoc est quod Soleat®dicunt
en erga.

® Ulp. D. 48, 5, 24 (23), 4Quod ait lex 'in continenti filiam occidat’, sic ieraccipiendum, ne occiso hodie
adultero reservet et post dies filiam occidat, gehtra: debet enim prope uno ictu et uno impetwmtue
occidere, aequali ira adversus utrumqgue sumpta.dsionon affectavit, sed, dum adulterum occidibfpgit
fulia et interpositis horis adprehensa est a pajué persequebatur, in continenti, videbutur occdis

® Paul. Coll. 4, 2, 6-7Sed si filiam non interfecerit, sed solum adulterinmmicidii reus est. Et si intervallo
filiam interfecerit, tandundem est, nisi persecuiilesm interfecerit: continuatione enim animi videtlegis
autorictate fecisse.

" Pap. Coll. 4, 8, 1Cum patri lex regia dederit in filium vitae necisgpotestatem, quod bonum fuit lege
conprehendi, ut potestas fieret etiam filiam ocnoitievelis mihi rescribere; nam scire cupio. Resgibnumaquid
ex contrario praestat nobis argumentum haec adiectt non videatur lex non habenti dedisse, seidbeam
adultero iussisse, ut videatur maiore aequitatetdsi@dulterum occidisse, cum nec filiae pepercerit?

® Kunkel 1966. 240.
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daughter too, even if his father had given imemariti manum which is probably connected
with the provisions oflex lulia de adulteriis coercendithat restrictedmanus Namely,
according toleges regiaethe husband judged, in tle®nsilium domesticuntogether with
relatives, over his wife’s acts to be punished bgtt such as adultery and drinking wirlé.
however, he had caught her wife in the act of adultin adulterio uxorem tuam si
prehendissgs according to Cato, he could kill her with impiyn{impung and without any
special proceedingsifie iudicig.? Thelex lulia de adulteriis coercendisiowever, deprived
the husband from this right, even in the case whisewife was undemanus thereby
Augustus weakenethanusand adjusted it to the current conditions of tge’aHe argued
that whereas father’s love encouraged him to garelgn, a husband’s rage urged him to take
hasty revengd.If the husband nevertheless killed his wife catighthe act of adultery, he
had to account for his act undex Cornelia de sicariis

The father'sus vitae ac necissmained untouched until th& 4. A.D. in spite of minor or
greater legal or out-of-law restrictions. Consta@tipeaks abouts vitae ac necistill as a
living legal institution® In 365, this right of the@ater familiasweakened to pure punitive
power; the emperor’s decree determined the fatloeits that he should reprimand young
people for their blunders, and should prevent tfrem committing further faultd With a

few changes, lustinianus borrowed Constantine’sftern Codex Theodosianuklowever,

he made such changes specifically with regarddwitae ac necias he mentioned it merely
as the power that thater familiasused to be entitled tThis clearly reveals that by the age
of lustinianugus vitae ac neciss a legal institution had long become extinad, @pplication
of the provisions set forth therein was subjeatrtminal law regulation.

ll. lus exponendandius vitae ac necisxercised over newborn infants had been contained
from the outset bpatria potestasA lex regialeft to later ages under the name Romulus
obliged thepater familiasto bring up every male child and firstborn femédtdd; and forbade
him to kill children younger than three years, gtder deformed children immediately after
their birth. It did not forbid exposition of thetiar either, however, it set the condition that
they had to be shown to five neighbours. On thdse might not comply with this law, it
imposed the punishment of confiscating half oftipeoperty’ This norm, which belonged to

! Dion. Hal. 2, 25.
2 Gell. 10, 23, 4Verba Marci Catonis adscripsi ex oratione quae fitsitur De dote, in qua id quoque scriptum
est, in adulterio uxores deprehensas ius fuissatimaecare: 'Vir' inquit 'cum divotium fecit, mudri iudex pro
censore est, imperium quod videtur habet, si qad/igrse taetreque factum est a muliere; multiafurirsum
bibit; si cum alieno viro probri quid fecit, condeatur.” De iure autem occidenti ita scriptum edh adulterio
uxorem tuam si prehendisses, sine iudicio impumanes; illa re, si adulterares sive tu adulteragigito non
audetur contingere, neque ius est.’
% Kunkel 1966. 237.
* Pap. D. 48, 5, 23 (22), #deo autem patri, non marito mulierem et omnem tduin remissum est occidere,
quod plerumque pietas paterni nominis consilium fpberis capit: ceterum mariti calor et impetus flac
decernentis fuit refrenandus.
® Pap. Coll. 4, 10, 1Si maritus uxorem suam in adulterio deprehensanidiican in legem de sicariis incidat,
guaero. Respondit: nulla parte legis marito uxoreacidere conceditur: quare aperte contra legemsgeieum
non ambigitur.
® CTh. 4, 8, 6.Libertati a maioribus tantum impensum est, ut fmts, quibus ius vitae in liberos necisque
potestas permissa est, eripere libertatem nonédicer
’'C. 9, 15, 1In corrigendis minoribus pro qualitate dilicti semibus propinquis tribuimus potestatem, ut quos
ad vitae decora domesticae laudis exempla non maviy saltem correctionis medicina compellat. Nenag in
puniendis morum vitiis potestatem in immensum ekteslumus, sed iure patrio auctoritas corrigat pioqui
iuvenis erratum et privata animadversione compescat
8 C. 8, 46, 10Libertati a maioribus tantum impensum est, ut pais, quibus ius vitae in liberos necisque
potestas olimerat permissa, eripere libertatem hogret

° Dion. Hal. 2, 15.
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the system of sacral law, had at one time actuaifrictedpatria potestasyet, later on we

can find no reference to its application—especiwaidity regard to applying forfeiture of
property as sanction in such cases.

After that, we learn from Cicero of a provisiontbé Twelve Table Law, which probably not
only allowed but ordered thexpositioof deformed children: Cito necatus tamguam ex XlI
tabulis insignis ad deformitatem pugrJust as Romulus’ex regiadid not forbid exposition
of deformed children, the norm from the Twelve Eahlaw left to us from Cicero'®e
legibusalso permits, what is more, perhaps orders thestrdction Legesregiaeprovides for
exposition of children, the Twelve Table Law folikig children, however, presumably these
phrases in these sources—even if they are notassgnonyms—denote acts with identical
outcome in terms of the child’s fate. For, in tlese of deformed children nobody thought of
adopting and bringing them up, which can be attebuo practical and religious causes. In
Roman thinking, a deformed child was considegyextligium which the community had to be
get rid of duringprocuratio prodigii Romans called the usual order, repose of thedvpark
deum which meant gods’ peaceful relation to men, dnithis order was upset, it could be
always attributed to gods stepping out of this segdBreaking down of the cosmic order, so
every extraordinary, new event was considgueatligium® The etymology of the word is
dubious; in Walde—Hofmann'’s interpretatipnodigium comes fromprod-aia* accordingly
prodigium meansforetelling or forecastring This approach does not seem to be acceptable
because ffrodigiumitself does not declare anythitfgactually, needs to be interpreted, that is
why they used the assistancepohtiferes, theSibylla booksor haruspees?® There is a more
proper interpretation claiming that the word confesm the compoundorod-agere so
prodigium is nothing else thanbteaking through this shell, supernatural forceslihg
behind the surface come forth, become matiifegthenevemprodigiumappeared, be it of a
private or state kind, after its meaning had beemd out, that is, interpretegrocuratio had

to be carried out, upon the proposal made agaithéyinterpreters; if the samprodigium
recurred more frequently, thntificesalways ordered the same conciliatfofiror example,

if stone rain was fallingnovemdiale sacrurhad to be held) Deformed children had to be
destroyed’, and children born on an ominous day were consitierodigiumtoo* Sueton
describes that on the day of Britannicus’s deaihest were thrown at the temples, altars were
turned over, the Lares were driven to the straet,children were exposed. Theocuratio of
deformed children considergatodigium was usually carried out by killing or exposition;
however, it should be added that in these casesséign always meant that the child was
destined to die, the outcome of the two acts wastenlly identical. Th@rocuratiohad to be
always bloodless, therefore they performed it lynaing

1 XIl tab. 4, 1. (Cicleg. 3, 8, 19)

2 Koves-Zulauf, Th.Bevezetés a rémai vallas és monda torténefétimoduction into the History of Roman
Religion and sagaBudapest 1995. 61.

3 Zintzen, C.Prodigium Der Kleine Pauly. Miinchen 1979. IV. 1151-1153.

*Walde, A.—Hofmann, J. BLateinisches etymologisches Wérterbuch. IHiéidelberg 1954. 11. 368.

® Kéves-Zulauf 1995. 62.

® Zintzen 1979. 1153.

" Kéves-Zulauf 1995. 62.

8 Latte, K.:R6mische Religionsgeschichkéiinchen 1967. 204.

° Liv. 1, 33, 4; 30, 38, 9n Palatio lapidibus pluit, id prodigium more novdialisacro, cetera hostiis maioribus
expiata.

91jv. 27, 37, 6; 31, 12, 7; 39, 22, 5.

1 Syet.Cal. 5. Quo defunctus est die, lapidata sunt templa, ssaeedeum areae, Lares quibusdam familiares
in publicum abiecti, partus expositi.

12 5en.ira 1, 15.Portentosos fetus extinguimus, liberos quoquegbileés monstrosique editi sunt, mergimus.
Tib. 2, 5, 79Prodigia indomitis merge sub aequoribus.
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Data on newer regulation @fs exponendare available from a much later period, tffecs
A.D. only, so it is possible that this elementpaftria potestashad not been considerably
limited until then. Exposition of children could ladtributed, as a matter of fact, not only to
religious causes, in this period either. Likewige father could expose the child that it was
not willing to acknowledge as his own due to thehmeds alleged or real infidelity or that he
did not want to bring up because of his povertpthier economic reasons. In these cases the
child was not meant to perish; they exposed it@taae where others could easily find s

a matter of fact, we know of cases where a chiltjing been admitted, was meant and
instructed to be a prostitute or gladiatad (servitutem aut atlipanar)? It occurred that the
father met and got familiar with his formerly expdsdaughter now as a prostitdt8everal

of them were afflicted and forced to bég.

Sources from the age before Constantinus do neide@ uniform picture on the legal status
of exposed children. In Plautus’s and Terence'ykexposed and then admitted children
keep their frestatus® In Plautus’s comed@asina,the exposed female child was admitted by
thelibertina Cleostrata, who gave her the name Casina. Casanmdgrown up, became the
wife of Eutyrichus also having frestatus.In Cistellaria by Plautus, the procuress Melaenis
admitted and brought up the exposed Selenium b®a faee person, who later married the
free Alcesimarchus. In TerenceeautontimorumengsAntiphila, who was exposed by his
mother, Sostrata, kept his freatus and married the also free Clinia. At the sameetitrs
beyond doubt that several exposed children weretbto live as a slaeSueton provides
information first on M. Antonius Gnipho, who wasrhdree in Gaul ihgenuu$, however,
was exposed as a child, and was then liberatecednchted by the person who brought him
up. After that he mentions that Gnipho was a highlgnted man with outstanding power of
memory, who acquired erudition in both Latin ande€’ The second source is about C.
Melissus born also freengenuu$ in Spoletium, who was exposed in his childhooé ¢
conflicts between the pareritThanks to the person who brought him up and adchitim,

he was given training in higher sciences, and wasommended to Maecenas as a
grammarian. Maecenas made friends with him, arftbagih his mother supported his son’s
freedom too—using the claim calledisertio libertatis—Melissus nevertheless remainied
statu servitutisbecause he deemed it more than his original des@égiss interpreted the

! Cf. Fests. v Lactaria columna in foro olitorio dicta, quod ihifantes lacte alendos deferebant.
2 Lact. inst 6, 20, 18; Memmer, M.Ad servitutem aut ad lupanar.Zeitschrift der Savigny-Stiftung fiir
Rechtsgeschichte, Romanistische Abteilung 108. 129493.
3 Min. Fel. 31, 4; lustapol. 1, 27; Boswell, J. EExpositio and Oblatio. The Abandonment of Childiretthe
Ancient and Medieval FamilyAmerican Historical Review 89. 1984. 10-38cest comprised the single most
common objection of Christian moralists to expositind no solution to this problem presented itdedw, if
any fathers of the church objected to abandonmsra dereliction of parental duty. In the relativééyv places
where early Christian literature touched on the gtiee, which it describes as common, authors comethof
the possibility that parents might unknowingly aseprostitutes children they once abandaned
* Sen.contr. 10, 4.Quidam expositos debilitabat et debilitatos mengiaeogebat ac mercedem exigebat ab eis.
> Memmer 1991. 26.
® Sen.contr. 10, 4, 13Deinde, an hoc non licuerit illi facere. Licuit,gnit, expositi in nullo numero sunt, servi
sunt.
" Suet.gramm 7. M. Antonius Gnipho, ingenuus in Gallia natus se@asitus, a nutritore Suo manumissus
institutusque fuisse dicitur ingenii magni, memer&ngularis, nec minus Graece quam Latine doctus.

8 Suet. gramm. 21. C. Melissus, Spoleti natus ingsnsed ob discordium parentum expositus, cura et

industria educatoris sui altiora studia percegitiV@ecenati pro grammatico muneri datus est. Cui se
gratum et acceptum in modum amici videret, quamqasserente matre, permansit tamen is statu sésvitut

praesentemque condicionem verae origini anteposuit.
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phrasesingenuus natusand manumissusas opposites, and derived Gnipho’s slave status
therefrom® According to Coril, in this texin servitutedenotes merely de factostatus and
not that the child had been mastervusalsode iure’> Watson believes that Suetonius does
not use the phrasesatus servitutior manumissusis terminus technicysso it would have
been unnecessary to pay special attention to thEfanumissusnot necessarily refers to
status servitutissince they usedemancipatioor manumissioalso in the case dilius in
mancipiun® The father could reclaim his exposed child frone thutritor after having
reimbursed the costs afimentatio®

On the legal status of children born free and tigmosed, Pliny the Youngesropraetor of
Bithynia and emperor Traianus exchanged letterge [Eiters were presumably dated in
Plinius’s second year in office, in 121n his letter, Plinius presents the issue of steus
andalimentatioof children born free and then exposed, calledptos as a problem affecting
the entire province to emperor Traianus, as he rfasfound a rule that applies either
expressly to Bithynia or the whole empire and belgethat he could not be satisfied with
other examples in a matter that can be decidedydmyethe emperor’s authority. Although he
knows about certairpistulaeand edictg such as for example those issued by emperors
Augustus, Vespasianus and Titus for Andania, SgarthAchaia, they all contain particular
rules only, and therefore cannot be applied toyRiprovince. Otherwise, he does not send
Traianus the copies of the documents referred tause they are probably available in the
emperor's archives, which much better texnh his response letter, Traianus precisely
formulates the question raised by Pliny: so, tlseiesaddressed concerns children born free
who have been exposed by their parents and thembeen admitted and brought up as slaves
by others. Traianus mentions that his predece$sws indeed settled this issue with general
effect extending to each province, and refers tanianus’s two epistulae written to
proconsulesAvidius Negrinus and Armenius Brocchus, which peghaps not to be fully
ignored, however, as they do not have a genergbescoannot be applied to Bithynia.
Traianus grants the opportunity afisertio in libertatemand refuses to give thmutritor the
right to claim reimbursement of the costsabdimentatio andius retentionisthat serves to
ensure that. The question arises who may enfore® foir freedom. As it wasgindicatio in
libertatem and notvindicatio in patriam potestaterthat Traianus permitted, according to
Cornil, it was not the parents but the child ittt was entitled to the right efndicatia®

Yet, because a child living as a slave was notatbto initiate a lawsuit, action taken by the

! Weiss, E.: Peregrinische ManzipationsakteZeitschrift der Savigny-Stiftung fiir Rechtsgestie,
Romanistische Abteilung 37. 1917. 136-176.

2 Cornil, G.:Contribution & I'étude de la patria potestd®aris 1897. 428.

® Watson 1967. 171.

* Kaser, M.:Das rémische Privatrecht, I-IMiinchen 1971-1975. . 65.

® Sen.contr. 9, 3.Expositum qui agnoverit, solutis alimentis recipiat

® Plin. epist 10, 65.C. Plinius Traiano Imperatori. Magna, domine, et @]tam provinciam pertinens quaestio
est de condicione et alimentis eorum, quos vodaeiptus in qua ego auditis constitutionibus pringip quia
nihil inveniebam aut proprium, aut universale, quad Bithynos ferretur, consulendum te existimavuidq
observari velles; neque enim putavi posse me imeog auctoritatem tuam posceret, exemplis essecm.
Recitabatur autem apud me edictum, quod dicebaturAdigusti, ad Andaniam pertinens; recitatae eyt et
divi Vespasiani ad Lacedaemonios et divi Titi adgdson et Achaeos, et Domitiani ad Avidium Nigrinum e
Armenium Brocchum proconsules, idem ad Lacedaersogime ideo tibi non misi, quia et parum emendata
guaedam non certae fidei videbantur, et quia vérneendata in scriniis tuis esse credebam

" Plin. epist 10, 66.Traianus Plinio. Quaestio ista, quae pertinet as equi liberi nati expositi, deinde sublati a
quibusdam et in sevitute educati sunt, saepe ttaatat, nec quicquam invenitur in commentariis egrgui
ante me fuerunt, quod ad omnes provincis sit cngtn. Epistulae sane sunt Domitiani ad Avidium rifegnm

et Armenium Brocchum, quae fortasse debeant obdesedl inter eas provincias, de quibus rescripsiin est
Binthya. Et ideo nec adsertationem denegandangiisex eius modi causa in libertatem vindicabunfurto,
neque ipsam libertatem redimendam pretio alimentoru

# Cornil 1897. 430.
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adsertorwas needed to represent the child in the lawsGibnsequently, Traianus sets out
from the child’sstatus libertatisthat, accordingly, cannot be IdsThe costs oflimentatio
are not be reimbursed because in the present egaaing freedom is not ransoming from
status sevitutibut liberation from slavery.

According to Scaevola’'s fragment, which also beksisive significance in determining the
legal status of exposed children, a Roman citizeorded his wife and married agdinthe
cast off wife exposed the child, who was broughthbypa third party. In his last will and
testament the father, as he did not know if hiswas alive or not, did not name him as his
inheritor and did not disinherit him either. Folliog his father’'s death, the son, once he had
been recognised by his mother and father's motbek possession of the estate as legitimus
heres. In Scaevola’s view, the last will was inddlecause the son was under patria potestas,
even if his father did not know abouficcording to Paulus, the exposed child will retisn
status libertatis, even if it might not be awarét@nd might consider itself a slabe.

In the rescriptum of emperors Diocletianus and Maximianus, dated 28&gressed to
Rhodonus, the following can be reaRhodonus admitted and brought up a girl born &
exposed, and after she had grown up, he meanbhearry his son. Before entering into the
marriage, the natural father took action and cldine release his daughter. The father
retained higpotestasover the child, and he could have enforced ituglopraeiudicium de
patria potestat® The question, however, concerned only the issuettvel the father should
reimburse the costs a@limentatia In therescriptum the rulers decided that if the natural
father should be against conclusion of marriagavéen his daughter and the foster father’s
son, then he should reimburse the costalinfientatiq if, however, he agreed to it, then he
would be exempted from reimbursing the costs.

An exposed slave child also retains its inrsédus servitutisThe issue of ownership over the
child was regulated by emperor Alexander Servanusisrescriptumwritten to A. Claudius

in 224% if the child was exposed without tdeminusbeing aware of it or against his will, he
was entitled to the right ofindicatio however, he had to reimburse theritor for his costs.
On the other hand, if thdominushimself had the slave woman’s child exposed, then
would not be granted the right mdpetitio. In accordance with the principle dérelictio, the

! Memmer 1991. 33.

2 See also Bang, MDie Herkunft der romisches Sklaven, II. Die Redfiisde der UnfreiheitMitteilungen des
kaiserlich deutschen archaologischen Instituts. Réioh 27. 1912.

® Memmer 1991. 34.

* Scaev. D. 40, 4, 29Jxorem praegnantem repudiaverat et aliam duxeraiorpenixa filium exposuit. Hic
sublatus ab alio educatus est nomine patris vacitaisque ad vitae tempus patris tam ab eo quamtie nan
vivorum numero esset, ignorabatur; mortuo patréae®ntoque eius, quo filius neque exheredatus neenss
institutus sit, recitato filius et a matre et ahiapaterna adgnitus hereditatem patris ab intestgtiasi legitimus
possidet. Quaesitum est hi qui testamento libamateceperunt utrum liberi an servi sint. Respofiidiitm
quidem nihil praeiudicii passum fuisse, si patemeignoravit, et ideo, cum in potestate et ignoraugatris
esset, testamentum non valere. Servi autem man@iniEs quinquennium in libertate morati sunt, statam
libertatem infirmari contrarium studium favore litiatis est.

® Gai.inst 2, 123.

® Paul. D. 22, 6, 1, BSi quis nesciat se cognatum esse, interdum in interdum in facto errat.nam si liberum
se esse et ex quibus natus sit sciat, iura autegnatmnes habere se nesciat, in iure errat: at gisq(forte
expositus) quorum parentium esset ignoret, fortasserviat alicui putans se servum esse, in fa@gis, quam
in iure errat.

"'C. 5, 4, 16Patrem, qui filiam exposuit, at nunc adultam sumgt et labore tuo factam matrimonio coniungi
filio desiderantis favere voto convenit. Qui siitatur, alimentorum solutioni in hoc solummodo camarere
debet.

& Memmer 1991. 38.

° C. 8, 51 (52), 1Si invito vel ignorante te partus ancillae vel edgciae axpositus est, repetere eum non
prohiberis. Sed restitutio eius, non a fure vindieas, ita fiet, ut, si qua in alindo vel forte atiscendum
artificium iuste consumpta fuerint, restitueris.
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slave child so exposed will retain gtatus yet, will become a child having rdominus and

the collectorwill obtain ownership over him througitcupatio®

Reference to the exposed child’s slatatuscan be found also among the contracts of the
waxed boards of Dacfaon 17 March 139, in Kartum, purchase of a slave eaered into
between Maximus Batonis and Dasius Versonis, igestiwas an approximately six-year-old
slave girl called Passia. The seller was obligedaime the origin of the slave in negotiating
the purchase and sdlas it highly influenced what occupation she waisable for; for this
reason, thaedilisi edictumalso obliged those who sold slaves on the matkeiame their
natio. Mommsen claims that the phrasenpta sportellariaimplies that the owner had
purchased the girl's mother, and was given theestaid, Passia as a present sispertella
means presentWeiss’s interpretation seems to be more probdtgeasserts that the seller
himself had purchased the girl as an exposed child, he proves it by the followirigthe
papyruses reveal that the phragertellariusis identical withkoptriaireios, which always
denotes the exposed child. Undoubtedfyortellameansa small basket, as in Hieronymus’s
Vulgataregarding the exposition of Moses can be fagidcella, which is thedeminutivunof
fiscusthat originally meant basket, is the synonynspdrtellg and refers to the custom that a
basket was often used when exposing a child. Thexedportellaria means a female child
exposed in a basket; it is possible to get clasehis interpretation by certain Greek sources,
which assert that a child was exposed also in dontkof vessel@strakon, enkhystrja
Constantine’s law dated 17 April 331 brought sigift change in the legal status of exposed
children, for it extended the regulation pertainitagthe fate of slave women’s children,
adopted by Alexandrus Severus, to free childr€hus, the father who has exposed his child,
will lose hispotestasover the child, and thereby the right to reclaira thild. Thenutritor
freely decides thetatusof the admitted child, irrespective if the child svaorn as a free
person or a slave. The phrasgineat sub eodem statu, quem apud se collectdoento
agitare shows that the father was not given the oppomruoitvindicatio in libertatemor
adsertio libertatis'® It is quite clear that this law provided highlyfesftive protection for the
person who brought up the exposed child.

Restriction or prohibition oius exponendivas implemented on the level of law rather late. |
February 374, emperors Valentinianus, Valens aradi&@mwus ordered to impose death penalty
for killing children* A month later Valentinianus declared that expogitf children was to
be punished? As Valentinianus referred to an earlier punishmértannot be ruled out that
he renewed a prohibition of exposition that hadsd for a long time. On the contrary, it is

! Memmer 1991. 40.

2 FIRA IIl. 284=CIL lIl. 937.Maximus Batonis puellam nomine Passiam, sive @aajo nomine est, annorum
circiter sex plus minus, empta sprotellaria emitnTigioque accepit de Dasio Verzonis Pirusta ex Keatio v/v
ducentis quinque...

3 Lenel, O.:Das ,Edictum Perpetuum”Leipzig 1927. 554Clausula de natione pronuntianda

* Pélay, E.:A daciai viaszostablak szédgsei (Contracts of the tabulae ceratae from DadBa)dapest 1972.
146; Ulp. D. 21, 1, 31, 2Nationem cuiusque in venditione pronuntiare debent.

® Polay 1972. 146.

® Weiss 1917. 160.

’ Aristoph.ran. 1190.

8 Exod. 2, 3Sumpsit fiscellam scripeam ... posuitque intus tofam et exposuit eum.

® CTh. 5, 9, 1.Quicumque puerum vel puellam, proiectam de dontdspeel domini voluntate scientiaque,
collegerit ac suis alimentis ad robur provexeriyneem retineat sub eodem statu, quem apud se twflec
voluerit agitare, hoc est sive filium sive servunmeesse maluerit: omni repetitonis inquietudine ijpsn
submovenda eorum qui servos aut liberos scientgsriarvoluntate domo recens natos abiecerint

1% Memmer 1991. 65.

1 CTh. 9, 14, 1; C. 9, 16, &i quis necandi infantis piaculum adgressus adgresssit, sciat se capitali
supplicio esse puniendum.

12.C. 8, 51 (52), 2. prUnusque subolem suam nutriat. Quid si exponendataveri, animadversioni quae
costituta est subiacebit.
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also possible—if we interpretxpositioas a form ohecatiq which was not alien from post-
classical thinking at all—that Valentinianus reéetrto the prohibition of killing children
dated February of the same year and the item oflpemmposed therech.The latter
standpoint can be supported by the argument teatddressee of botonstitutionesvas the
same Probugraefectus praetorioThe item of punishment cannot be known from Hteet
contitutio. According to Memmer, the fact that in 442 a parsdo exposed his child was
certainly not sentenced to death yet is confirmgdhe proof that the tenth canon of the
Concilium Vasenséeld in the same year dealt with ecclesiasticalighument of those who
exposed their childrehNamely, if a regulation imposing death penalty exposition had
existed, then the discussion of ecclesiastical ghument would have become completely
unnecessary.The prohibition of exposition of children of 374epumably applied to the
pater familiass own children only because this law also regualateedominuss rights over
the exposedolonusand slave child.Based thereon th#ominusor thepatronuswho meant
the child to die and for this reason exposed it matsentitled to the right of reclaiming it. In
412, emperors Honorius and Theodosius entereditasimgulation into forc8.Compared to
the previous regulation, it appears as a new elethan the regulation makes admitting the
child subject to meeting two conditions: it haddke place before the bishop and a document
had to be made thereon. According to Memmer, tlakems it probable that tremllector had
the right in accordance with the norm of 331 toidecthestatusof the child®

In accordance with lustinianus’s regulation of 588vering the entire empire, it was
prohibited to sink the exposed child to the fateabnusor slave, no matter whatatushe
was from’ So, it ensured freedom to all exposed childreenew slave children who were
caused to be exposed by thaminus It forbids thecollectorto gain advantage from bringing
up the child; his act is deemefficium pietati€ He confirmed the provisions set forth in this
regulation in the same yehin 541, heexpressis verbiguaranteed the freedom of exposed

! Bonfante 1925. 112; Kaser 1971. 79.

2 Sacrorum conciliorum nova et amplissima collecti. Mansi. Graz 1960. VI. 45%ane si quies post hac
diligentissimam sanctionem expositorum hoc ordimléectorum repetitor vel calumniator extiterit, bbmicida
ecclesiastica distinctione feiatur.

* Memmer 1991. 70.

“ C. 8, 51 (52), 2, 1Sed nec dominis vel patronis repetendi aditumngélimus, si ab ipsis expositos
guodammodo ad mortem voluntas misericordiae amickegerit: nec enim dicere suum poterit, quem
pereuntem contempsit

> CTh. 5, 9, 2Nullum dominis vel patronis repetendi aditum rglirmus, si expositos quodammodo ad mortem
voluntas misericordiae amica collegerit: nec eniinede suum poterit, quem pereuntem contempsit;c&lam
testis episcopalis subscriptio fuerit subsecutagua nulla penitus ad securitatem possit esse atioct

® Memmer 1991. 70.

"'C. 8, 51 (52), 3. pr. 1Sancimus nemini licere, sive ab ingenuis genitaripuer parvulus procreatus sive a
libertina progenie sive servlili condicione macuiatexpositus sit, eum puerum in suum dominiumacanglisive
nomine dominii sive adscripticiae cive colonariaendicionis: sed neque his, qui eos nutriendos $erstat,
licentiam concedi penitus (cum quadam distintiop@$ tollere et educationem eorum procurare, siveaula
sint sive feminae, ut eos vel loco servorum aubramium aut adcsripticiorum habeant. Sed nullo disare
habito hi, qui ab huiusmodi hominibus educati suiideri et ingernui appareant et sibi adquirant &t
posteritatem suam vel extranenos heredes omnia lg@ierint, quomodo voluerint, transmittant, nuffeacula
vel servitutis vel adscripticiae aut colonariae dagionis imbuti: nec quasi patronatus iura in rebasrum
concedi, sed in omnen terram, quae Romanae disiguposita est, haec obtinere.

8 C. 8, 51 (52), 3, 2Neque enim oportet eos, qui ab initio infantes abegt et mortis forte spem circa eos
habuerunt, incertos constitutos, si qui eos sustepehos iterum ad se revocare conari et servidicessitati
subiugare: neque hi, qui eos pietatis ratione suelesustulerunt, ferendi sunt snuo suam mutatne®isgam
et in servitutem eos retrahentes, licet ab inittumodi cogitationem habentes ad hoc prosilueristvideantur
guasi mercimonio contracto ita pietatis officiunrgye.

°C. 1, 4,24
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children tod, and he allowed thdominusto prove his ownership over the child only in the
event that the child had been exposed without lemgbaware of it or in spite of his will.
Coming to the end of this analysis, it is necessargdd a few remarks in summary on the
two legal institutions opatria potestasdiscussed in this papéus vitae ac necijghat is, the
punitive power opater familiasagainst an adult child meant a right that actuekigted until
the 4" c. A.D., based on which the father himself couiltitis children. The exercise of this
right, however, was confined to meeting certairesubf procedure and limits. Consequently,
he had to conduct the proceedings within the fraamksvofiudicium domesticumn which

the consilium necessariorunmvestigated the charge and heard the defenceeofdbused,
and, then, in the event that the offence seemdukta crime that deserved death penalty
indeed, it decided guilt by majority of the votesst; which decision had absolutely binding
force upon thepater familias By lex lulia de adulteriis coercendisAugustus further
narrowed the scope of applicationio$ vitae ac necidus exponendithat is, the right of the
pater familiasover the newborn infant was a living legal ingtdn also in practice until 374
A.D. Two sides of its exercise are distinguishede @f them is basically ecclesiastical, in
this case the exposition of the childmecuratio prodigiiwas aimed at the child’s death and
was not separated from killing the newborn infdntthe other case the reason was merely
that the family or th@ater familiasdid not want to bring up the child; yet, they coutgtkon
that somebody would find and bring up the childathi latter opportunity occurred, then the
issue of thestatusof the brought up child arose as a question. Duthrey centuries this
showed rather variable picture until the law of #ge of lustinian reached the stage where it
ensured frestatusto almost all exposed and brought up children.

' N. 153, 1.Quicunque igitur in ecclesiis, vel vicis, vel aliixis expositi probantur, eos omnibus modis lilsero
esse iubemus, licet actori manifesta probatio stgipejua personam illam ad suum dominium pertinere
ostendat. Se enim legibus nostris praeceptum ésgervi aegrotantes, qui a dominis neglecti, quuen d
valetudine eorum desperarent, tamquam cura a dendiigini non habiti omnino in libertatem rapiantgyanto
magis eos, qui in ipso vitae initio aliorum hominpnatati relicti, et ab ipsis enutriti sunt, in iétam servitutem
trahi non patiemur? His igitur et sanctissimum T$aenicensium archiepiscopum et sanctam dei eeatesi
guae sub illo constituta est, et gloriam tuam ogeme, libertatemque illis adiudicare sancimus. Nedlli, qui
haec faciunt, legum nostrarum poenas effugientjuiitomni inhumanitate et crudelitate repleti suthdmnique
homicido tanto deteriore, quanto miserioribus ieafint.
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Remarks on Marriage and Divorce in Roman Law

Roman law acknowledged two kinds of civil law mage: marriage generatimganus that

is, husband’s power, and marriage withonanus In this paper we shall confine our
investigation to marriage witmanus and as part of that we intend to expound thevahg
issues in detail: the forms of the conclusion ajagement (I.), of marriage, and of obtaining
manus specifically confarreatiq coemptioand usus(ll.), the relation ofuxor in manuto
agnatio(lll.), the husband’s punitive power over the wifiederiudicium domesticurand on
the grounds ofex lulia de adulteriis coercendifV.), and the forms of divorce and the
termination ofmanus paying special regard temancipatio uxorigV.).

. In the archaic age the engagement was concludedghsponsig' as Varro’sDe lingua
Latina reveals’ where the termsponsusdenotes commitment of one of the parfiemd
sponsioarises after theponsusas been carried out by both of the partiEsstus asserts the
sacred character of the engagemeptnsalia and states that the terrsgonsusandsponsa
just as the wordsponsioitself come from the Greek ternspond (drink sacrifice), and
spond (to offer drink sacrifice), and denote this ceray@nd the implementors thereof:
“Deinde oblitus inferiore capite sponsum et sponsaxnGraeco dicta ait, quod ii spondas
interpositis rebus divinis facian”Consequentlysponsiowas initially the act of making a
promise’ confirmed by an oathand was customarily performed as part of certiirals,
e.g., in requestinguspiciumthat served to manifest gods’ Withnd calling the same gods to
witnes<? that the oath was trdé.The person taking the oatlugiuranduny> sacramentum

as it were delivered him/herself to the said high@wvers, and by breaking the oath incurred
their punishment? i.e., became @acerand had to suffer all of its social consequences,
namely, full expulsion from the community, and tion of being killed by anybody, what
is more, the act of killing this person was consedea kind of expiatory sacrificgjaculum
offered to the deity?

! Kaser, M.:Das altrémische iugGéttingen 1949. 259.

2 Varro, De lingua Latina6, 69—71Qui idem facit obligatur sponsu ... quae pecuniaiirse contra sponsum
rogata erat, dicta sponsio ... non enim si voleblabat, quod sponsu erat alligatus.

3 Cf. Gaius/nstitutiones3, 179.Sed in utroque casu alio iure utimur: nec magisdasibus novatio fit, quam si
id quod tu mihi debeas, a peregrino cum quo spoososnunio non est, SPONDES verbo stipulatus sim.
Ulpianus D. 21, 1, 19, Dictum a promisso sic discernitur: dictum accipimgsod verbo tenus pronuntiatum
est nudoque sermone finitur: promissum autem podéstri et ad nudam possessionem sive pollicitedio vel
ad sponsumPaulus D. 50, 16, 7Sponsio’ appellatur non solum quae per sponsusringationem fit, sed
omnis stipulatio promissioque.

* Hagerstrom, A.Der rdmische Obligationsbegriff, I-lUppsala 1927-1941. I. 258.

® Kupiszewksi, H.Das Verldbnis im altromischen RecBeitschrift der Savigny-Stiftung fir Rechtsgestité,
Romanistische Abteilung 77. 1960. 128.

® FestusPe verborum signification829.

" Cf. Cicero,De officiis3, 111.Nullum vinculum ad adstringendam fidem iure iuramdaiores artius esse
voluerunt.

8 Kaser 1949. 256; Hagerstrom 1927-1941. I1. 108.

° Cf. Cicero,De divinationel, 46. 104.

1% Dionysius Halicarnassensisntiquitatesl, 40.

1 Kaser 1949. 259; Kupiszewski 1960. 129.

12 Cf. Gaius/nstitutiones3, 96.Item uno loquente et sine interrogatione alii prtisite contrahitur obligatio, Si
libertus patrono aut operas se daturum esse iuraeitl haec sola causa est, ex qua iureiurando abittr
obligatio.

* Kaser 1949. 260.

14 Notari T.:R6mai kdz- és maganjog. (Roman Public and Private.)Kolozsvar 2011. 401. f.
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In the inter-state relations of the early permgbnsiowas an agreement made before the
contract to be concluded at a later point of timiened at entering into thimedusin the
future, that is, a kind of bond for title, which sydhowever, binding not th@pulus Romanus
itself but only thesponsoregaking part in it, who were threatened bgxae deditian case
the foedusfailed, or more precisely, if theenatusdismissed its conclusidnLivy describes
the relevant formula in connection with the caseemvtthe consul Postumius and his
consponsorepromised the Samnites in 321 B.C. at Caudium terento a peace treaty, but
the motion for the contract was dismissed by gbpatus and Postumius was handed over
undernoxae deditidby thefetialesto the Samnité.Later in Gaius'dnstitutionesit was the
princepswho promised the leader of the foreign peoplerterinto a peace treaty under
sponsi¢® in this case it was presumably compelling publiteiest that justified that the aliens
were exceptionally allowed to use the vegonderewhich could be used solely by Roman
citizens specifically due to its sacred nattfiéhe specificatiomoxae deditigmplies that this
procedure of thesponsoreswas consideredlelictum and the fact that they believed their
commitment was supposed to be fulfilled towardsdegy rather than to the other party can
be inferred from Livy calling their procedumnpium scelusan act of violating the divine
order; sonoxae deditiovas most probably meant to be addressed botletottter people and
the higher powers—and if the enemy had the perbamsled over executed, then in the
interpretation of the generally accepted ideashefferiod the deity obtained redress he was
entitled to because of the oath broRen.

Initially the persons subjected to tpatria potestago be engaged were most probably not
allowed to play an active part in entering into #p®nsaliasince their transaction capacity
was limited as it can be unambiguously inferred from the sesimith respect to the fiancée.
To the question whether the fiancé himself was ipehe subject of the transaction entered
into by the person exercising power in the conolusof the engagement, or an active
participant, Kupiszewski tries to give an answertba basis of a relevant locus in Varro:
“Qui dicit a sua sponte 'spondeo’, spondet est §monqui idem faciat obligatur sponsu,
consponsus; hoc Naevius significat cum ait 'conspdfi First, it was presumably the
finacée’s father, or the person exercising power der who made a promise to conclude the
marriage, so it is him the source calsonsor then a promise was made by the other party
too regarding the same subjeictef)—this other party is calledonsponsu®y Varro, which
might make it probable that this term was meanddnote the fiance, who is referred to as
sponsudn another context, and that the denominattonsponsugame fromsponsus The
term sponsor however, is beyond any doubt in active voice, énvabuld be hard to explain
why Varro would have used within the same senterme the wordsponsor(the fiancée’s
father pledging himself to hand her over) and tbemsponsugthe fiancé making a promise)
to denote the implementors of the same act. Noweifconsider the terraonsponsughe
participium perfectunof the verbspondeoit becomes clear that the fiancé did not play an

! Kaser 1949. 261.

2 Livius, Ab urbe conditsd, 10, 9.Quoandoque hisce homines iniussu populi Romaniit@uir foedus ictum iri
spoponderunt atque ob eam rem noxam nocueruntmbrem, quo populus Romanus scelere impio situsmlut
hosce homines vobis dedo.

% Gaius,Institutiones3, 94.Unde dicitur uno casu hoc verbo peregrinum quodpl@gari posse, veluti si
imperator noster principem alicuius peregrini popadé pace ita interroget: PACEM FUTURAM SPONDES?
vel ipse eodem modo interrogetur.

* Kaser 1949. 263.

° Kaser 1949. 261.

® Notari 2011. 212. ff.

" Cf. Varro,De lingua Latina6, 70; GelliusNoctes Atticag, 4, 2; PlautusAulularia 217. sqgTrinummus
1157. skkiPoenulusl277; TerentiusAndria 100. 951. ff.; 980. ff.

8 varro, De lingua Latina6, 69.
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active part in the conclusion of the engagementag not he himself who made the promise,
instead it was him who was promised to the othetypahat is, to the fiancée’s father—
Kupiszewski holds the view thatonsponsusis simply a synonym ofponsor (This
explanation is supported by the fact that in theogewhen it was now the fiancé himself who
concluded the engagemémieither the wordsponsor nor the worcconsponsusccur in this
context’) Based on a different interpretation, i.e., if teem consponsusimply came from
sponsus Varro could not have referred to the point thateius called both of the parties
exercising power who made a promise regarding dmeessubject, namely, the marriage of
their childrenconsponsf

One of the most important sources for specifyinghier changes in the institution of
sponsaliais the following locus of Aulus Gellius's work ethéd Noctes Atticaequoting
Servius Sulpicius Rufus'®e dotibus’ The parties taking part in the conclusion of the
engagement are the fiancée’s father, or guardian i, the person who exercises power over
her, and the fiancé—although this source doesevaal if the engagement was allowed to be
concluded independently only by tlsponsushaving rights of his own or by the person
subjected to thpatria potestagoo. In Plautus’s comedies we find plenty of exdagor the
engagement being entered into both by the fianoé&séif and by the fiancé’s fathérin
Terentius’sAndria the parents conclude tlsponsaliafor the benefit of their childrehand
Cicero writes concerning Galba that he had Crassimiighter engaged to his son Cra&sus.
The differences can be most probably deduced fradifferentstatus familiaeof the given
fiancé: asui iuris fiancé acted by himself, and even his father cowldforce him to conclude

a marriage unacceptable for hithpn behalf of thefilius familias subjected to theatria

! Kupiszewski 1960. 132.

2 V6. Cicero,ad familiaress, 7, 2.Cornificius adulescens Orestillae filiam sibi desgit.

3 Kupiszewski 1960. 133.

* Cf. FestusDe verborum signification86.consponsos antiqui dicebant fide mutua conligatos

® Gellius,Noctes Atticaat, 4, 1-4Sponsalia in ea parte Italiae, quae Latium appeitahoc more atque iure
solita fieri, scripsit Servius Sulpicius in librquem scripsit de dotibus: Qui uxorem, inquit, doasuerat, ab eo,
unde ducenda erat, stipulabatur, eam in matrimondaturum; (ductum) iri, qui ducturus erat, itidem
spondebat. Is contractus stipulationum sponsionwgmicebatur sponsalia. Tum, quae promissa eratmspo
appellabatur, qui spondebat ducturum, sponsus.sBpdst eas stipulationes uxor non dabatur, aut non
ducebatur, qui stipulabatur, ex sponsu agebat.deslicognoscebant. ludex, quamobrem data acceptave n
esset uxor, quaerebat. Si nihil iustae causae wtigblitem pecunia aestimabat, quantique interbiezam
uxorem accipi aut dari, eum, qui spoponderat, &i,sfipulatus erat, condemnabat. Hoc ius sponsatior
observaturum dicit Servius ad id tempus, quo civitaiverso Latio lege lulia data est. Haec eadematiles
scripsit in libro, quem de nuptiis composuit.

® Plautus Aulularia 217. ff. Quoniam tu me et ego te qualis sis scio, quaeae vortat mihique tibique
tuaeque filiae, filiam tuam mi uxorem posco. Preenfitoc fore.237. ff. Tu condicionem hanc accipe, ausculta
mihi, atque eam desponde nfoenulusl155. ff. Audin tu, patrue? Dico, ne dictum neges: tuam mmhiorem
filiam despondeasTrinummusl157.Sponden ergo tuam gnatam uxorem mifiriculentus840. ff. Quid vis in
me ire? Tu es praetor mihi. Verum te opsecro utrtg@atam des mihi uxorem, Callicles.

" Plautus Cistellaria 100. f.Ei nunc alia deducendast domum, sua cognata Lersisieuae habitat hic in
proxumo. Nam eum pater eius subedi®8.Sei illam uxorem duxero umgquam, mihi quam despqadigr';
TrinummusA47. ff. Homo ego sum, homo tu es: ita me amabit luppitegue te derisum advenio neque disnum
puto. Verum hoc quod dixi: meu’ me oravit filiugwsm sororem poscerem uxorem si#B9.Sine dote posco
tuam sororem filig.571.Nunc tuam sororem filio posco med183.Haec tibi pactast Callicli filia. Ego ducam,
pater, et eam et si quam aliam iubepizuculentus848.lam illi remittam nuntium adfini meo, dicam ut atfia
condicionem filio inveniat suo.

8 TerentiusAndria 99. ff. Hac fama impulsus Chermes ultro ad me venit, unigaatam suam cum dote summa
filio uxorem ut daret. Placuit: despondi.

° Cicero,De oratorel, 239.Equidem hoc saepe audivi: cum aedilitatem P. Crapsieret eumque maior natu
et iam consularis Ser. Galba adsectaretur, quodsSiréiliam Gaio filio suo despondisset, accessisbe
Crassum consulendi causa quendam rusticum...

19 SenecaControversiae2, 3, 2.Habui patrem sanae mentis nec tam severum quamipagerat et tamen nec
tam indulgentem ut incautus; duxi uxorem quam patgserat et tamen nuptiarum mearum me poenitet.
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potestashis father entered into the transacttand thepater familiaswas not only allowed to
have his say on his conclusion of marriage butaitteof disregarding his command and the
lack of his permit involveinfamia? It follows from all the above that treponsuseferred to

by Servius Sulpicius was a person having his owghts, i.e., was allowed to conclude the
engagement by himself.

Similarly to earlier periods, the fiancée did ndaypan active part in entering into the
sponsalia she continued to be the one who was promiselediancé, sponsa (In certain
sources she is namgucta dicta, or sperata® from which terms it might be concluded—
especially setting out from the definition given Bynobius® where the denominations
sperata and pacta are opposed to the denominati@ponsa—that in these cases the
engagement was entered into not throsgbnsig or stipulatia® Whereas, Servius considers
the wordpactain the relevant line of the Aenefsa synonym osponsé It cannot be ruled
out that this uncertainty in terminology can beé@back to the fact that in the age of Servius
Arnobiussponsioandstipulatio, and the conclusion of the engagement through there no
longer applied: however, in the age of Plautus engagements wetke rtfl@oughsponsie
stipulatia or pactumconfirmed by them, and ifrinummus after describing the completion
of the act® the author calls the fiancBepacta'®) The mutual promise set forth in the
engagemensponsiocontained the following acts:the fiancée’s father made a promise to
marry off his daughterirf matrimonium darg and the fiancé made a promise to marry the
girl (in matrimonium ducturum ess¥ as it is clear from the references made in the
explanations of Florentin and Ulpian.

Il. As specified by Gaiusnanusarises in three formsisus confarreatioandcoempig*® by
using the ternolim he unambiguously implies that these institutiorssenapplied not in his

! Cf. PlautusCistellaria 98. ff. At ille conceptis iuravit verbis apud matrem meamurorem ducturum esse, ei
nunc alia ducendast domum, sua cognata Lemniesg® habitat hic in proxumo. Nam eum pater eius
subegit, Trinummusl183.Ego ducam, pater, et eam et si quam aliam iubebis.

2 Julianus D. 3, 2, 1Praetoris verba dicunt: 'Infamia notatur ... quisarem duxerit non iussu eius, in cuius
potestate estUlpianus D. 3, 2, 11, Notatur etiam 'qui eam duxit’, sed si sciens: igaotia enim excusatur
non iuris, sed facti. Excusatur qui iussu eius;liius potestate erat, duxerit, et ipse, qui pagstisiucere,
notatur, utrumqgue recte: nam et qui obtemperaw@hia dignus est et qui passus est ducere, notadrgnia;
Papinianus D. 23, 2, 3kilius familias miles matrimonium sine patris volate non contrahit.

% Kupiszewski 1960. 138.

* Varro, De lingua Latina6, 73; ServiusCommin Verg. Aen10, 79.

> Arnobius,Adversus natione$, 20.Habent speratas, habent pactas, habent interpastigisilationibus sponsas.
® About the connection betwesponsiocandstipulatio see Kaser 1949. 267.

" Vergilus,Aeneis10, 77-79Quid face Troianos atra vim ferre Latinis, / arviema iugo premere atque
avertere praedas, / quid soceros legere et greafiducere pactas.

8 ServiusCommin Verg. Aen10, 79.'gremiis abducere pactas’ id est sponsas

® Kupiszewski 1960. 139.

19 plautus;Trinummusl 157. ff. (Ly.)Sponden ergo tuam gnatam uxorem m{df.) Spondeo et mille auri
Philippum dotis(Ly.) Dotem nihil moror (Ch.)Si illa tibi placet, placenda dos quoque est quantithi.
Postremo quod vis non duces, nisi illud quod nerfesies(Ca.)lus hic orat (Ly.) Impetrabit te advocato
arbitro. Istac lege filiam tuam spondem mi uxoresmi® (Ch.) Spondeo(Ca.)Et ego spondeo idem hoc

Y plautus Trinummusl183.Haec tibi pactast Callici filia.

12 Kupiszewski 1960. 139.

13 |sidorus, Etymologiae 9, 7, 8autiones sibi invicem emittebant in quibus spoadebe invicem consentire in
iura matrimonii.

14 Cf. PlautusCistellaria 98. ff. At ille conceptis iuravit verbis apud matrem meamurorem ducturum esse.
15 Ulpianus D. 23, 1, Sponsalia autem dicta sunt a spondendo: nam muaitisdteribus stipulari et spondere
sibi uxores futuras.

18 Gaius,Institutionesl, 110.0lim tribus modis in manum conveniebant, usu faoceemptione.
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own age but in ancient times, and, contrary to rosoeirces, he clearly formulates that they
are the forms of obtaininmanusand not the forms of concluding the marriage fitsd@lhe
order of the development is disputed, in the ltie& nocommunis opinio doctorummn the
subject has been established until now that canrdgarded reassuring. Concerning
confarreatiowe can infer Etruscan origin from its highly satharacter, on the one hand;
and from the more liberal status possessed by wanesng the Etruscans, on the other,
which is confirmed by the celebration of the cosabn of marriage undeonfarreatiq as we
shall see, to the extent that in this procedurembman is an equal acting party who actively
takes part in the rite, while tbpemptioshe is only the subject of the procedtisdthough not
taking a firm position confirming the Etruscan @migkaseP regardsconfarreatioan alien
body in the system of Romans sacrum since in the procedure it is the religious aselit
that leads to legal consequences affectirsgprivatumwithout being produced by the joint
impact ofius sacrumand ius privatumusual in other legal institutions, since it doex n
require the assistance of either persons who negktcise power, or the meeting of the
people®

From Gaius’s description @bnfarreatioit becomes clear that this ritual comprised aiBeer
offered to luppiter Farreus, includifigrreum libumy’ that is, the joint consumption pfnis
farreus and offering a part of it to luppiter (the tewmuonfarreatiocomes from this), in the
first place, and reciting certain ceremonial, sddexts in the compulsory presence of ten
witnesses; Gaius describes this ritual as one ghbyarsed in his age, since both trex
sacrorumand theflamines maioregflamen Dialis, flamen Matrtialis, flamen Quirinajiad

to come from a marriage undeonfarreatiq and in order to fulfill their priestly office tlye
had to live in marriage of such kifidThe comments made on the ritual itself in Ulpian’s
Liber singularis regularuncorresponds to Gaius's descriptibRrom the explanation given
by Servius on the relevant locus in VergiGeorgicsit can be ascertained that in the ritual
certain fruits and the aforesaid sacrificial fand@af ground spelt with salinpla salsa were
used, and that the marriage was concluded in theepce of th@ontifex maximusnd the
flamen Dialis'® Also in Servius's commentaries on Vergifeneidtwo additional points are
made concerning theonfarreatio dextrarum iuncti6* and in manum conventido be

! ServiusCommi.in Verg. Georgl, 31;Commin Verg. Aen4, 103. 374; Boethiu§omm.n Cic. top.3, 14;
Arnobius,Adversius natione4, 20.

2 Benedek, F.Die conventio in manum und die Férmlichkeiten dee&hliessung im rémischen Redhécsi
Tudoméanyegyetem. Dolgozatok az &llam- és jogtudgrkérélsl. Pécs 1978. 8.

% Ferenczy, E.Eherecht und Gesellschaft in der Zeit der Zwélftaf®ikumene. Studia ad historiam antiquam
classicam et orientalem spectantia, |l. Budapes81956.

* Zlinszky J.:Allam és jog azsi Rémaban(State and Law in Ancient RomBrdapest 1996. 106.

® About the connections betweeranusandmancipiumsee Kaser 1960. 61.

® Kaser, M.:La famiglia romana archaicadn: Conferenze Romanistiche. Trieste—Milano 19BB.

" Dionysius Halicarnassensisntiquitates, 25.

8 Gaius,Institutionesl, 112.Farreo in manum conveniunt per quoddam genus seictdtiod lovi Farreo fit; in
quo farreus panis adhibetur, unde etiam confardicitur; complurae praeterea huius iuris ordinarytatia
cum certis et sollemnibus verbis, praesentibusmeestibus, aguntur et fiunt. Quod ius etiam nestri
temporibus in usu est; nam flamines maiores, idé&ses Martiales Quirinales, item reges sacrorunisi ex
farreatis nati non leguntur; ac ne ipsi quidem saonfarreatione sacerdotium habere possunt.

® Ulpianus,Liber singularis regularun®. Farreo convenitur in manum certis verbis et tessibupraesentibus et
sollemni sacrificio facto, in quo panis quoque &ars adhibetur.

19 plinius, Naturalis historial8, 3, 3, 10; Serviu§ommin Verg. Georgl, 31.Farre, cum per pontificem
maximum et Dialem flaminem per fruges et molamasalsoniungebantur, unde confarreatio appellabagxr,
quibus nuptiis patrimi et matrimi nascebantur.

1 Vergilius, Aeneis4, 102—104Communem hunc ergo populum paribusque regamusidgissliceat Phrygio
servire marito / dotalisque tuae Tyrios permitteiextrae.
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interpreted in the literal sense of the phragee act of linking the right hands of the couple t
be married was carried out over the fire burninghanaltar; during the celebration a sacred
torch was burning, and there was water in a pitébesymbolize the two most important
elements and their joint presence; that is hownrbeiage was concluded between filaenen
and his wife, theflaminica? During the ritual the couple to be married werkirgj with
covered head on two chairs covered with the skisaafificial lamb placed close to each
other? which was meant to confirm the relation to be lelsthed between thefnThe priestly
functions enumerated in the sources, the officethefrex sacrorum the flamen (and the
flaminica) Dialis, theflamen Martialisand theflamen Quirinaliswere allowed to be fulfilled
only by patricians; and as the so-calls@mmunicatio sacrorunthat is, offering sacrifice
under the supervision of thgontifex maximusnd with the assistance of thamen Dialis
was not permitted between patricians and plebeiaishighly probable that plebeiamgere

ab ovobarred from the ritual otonfarreatio and it was reserved for the conclusion of
marriage of patricians having sacred consequehetsannot be disregardad.

The question arises how long the institution coinfarreatio can be considered a living
practice. Towards the end of the age of the Ronepublic patricians took it rather
burdensome to assume the office of fleenen Dialis heavily delimited by tabo8sand
consequently preventing them from making a politeareer, and that is how this priestly
function was left vacant for a longer period from B.C.; although both the dignity of the
flaminesand confarreatiowere reinstated by aenatus consulturattached to the name of
Augustus dating from 12 B.C.this measure could not bring long lasting ressitsce
Tiberius had to deal with the problem again in*28hat happened was that they wanted to
elect a newflamen Dialisto replace the deceased Servius Malugiensis, hmitrequired
conditions—stipulating that the proper person wabé selected from three persons coming
from marriages concluded undaynfarreatie—were missing because the patricians willingly
refrained from concluding such a marriage as inphecedure the wife would have been
removed from the subjection to tipatria potestasand would have been forced under to
husband’s manus Eventually, Servius Malugiensis’'s son became ls8ccessor,
simultaneously a resolution was adopted on theestlthat theflaminica Dialis would be
subjected to her hasbund’s power only with respetiiesacrg otherwise she was entitled to
rights equal to rights other women Had.

The conclusion of marriage had a web of ritualsuadit belonging to the scope fafs but
adopted byus too. For example, certain days and periods wegarded absolutely ineligible
for concluding a marriage: such Halendaeand Idus (dies feriati) every month, since on
these days it was forbidden to use force againgbady, and the conclusion of marriage

! Benedek, F.Die conventio in manum und die Férmlichkeiten deegthliessung im rémischen Redrécsi
Tudomanyegyetem. Dolgozatok az allam- és jogtudgrkénélbl. Pécs 1978. 10.

2 ServiusCommin Verg. Aen4, 103.Quid est enim aliud 'permittere dextrae’, quam iarmam convenire?
Quae conventio eo ritu perficitur, ut aqua et igulihibitis, duobus maximis elementis, natura cortanc
habeatur, quae res ad farreatas nuptias pertinatbgs flaminem et flaminicam iure pontifico in niatonium
necesse est convenire.

% ServiusCommi.in Verg. Aen4, 374.Mos enim apud veteres fuit flamini et flaminicadlaypelle superiniecta
poni eius ovis, quae hostia fuisset, ut ibi nubentdatis capitibus confarreatione flamen et flaicarresiderent.
* Latte, K.:R6mische Religionsgeschichiéiinchen 1967 96.

® Benedek 1978. 12.

® About these taboos see Gellidkctes Atticad 0, 15.

" Dio CassiusHistoria 54, 36; Suetoniug\ugustus31; TacitusAnnales3, 58.

® Benedek 1978. 14.

° Tacitus,Annales4, 16.Sed lata lex, qua flaminica Dialis sacrorum causgotestati viri, cereta promiscuo
feminarum iure ageret.
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involved a kind of violence to be committed agaitre virgo;* likewise, no marriage was
concluded on the days followirigalendae NonaeandIdus which were deemedies atri
such as the first half of February and the secaifldi March and the whole month of May;
on the contrary, in this respect the second halfwife and the whole of July were held
fortunate period$.Marriage rites were designed to serve two key psep: they were to
protect marriage from infertility, on the one haadgd to make the fiancée’s passage from one
house community cult to another secure, on therStii@e fiancée was seated in Mutinus
Titinus’s fascinus whom she offered sacrifice while being coverethwai veil and wearing a
toga praetextatd then she offered her toys from childhood andttigm praetextatahat she
had to take off once and for all on the day of merriage to thdar familiaris® (in other
tradition to Venus$, or Fortuna virginali§. The fiancée’s hair was arranged with the tiof
spear a man had been killed with so that its Viete should increase that of the fianéée.
The marriage celebration commenced vatrspicium then sacrifice was offered (at a later
point of the ritual having arrived at the fiancésuse the bride would grease the gatepost of
her husband-to-be with the fat or suet of the §aiai animal, initially a pig, then a lamb); the
Weddin%dinne(coena nuptialisYollowing the offering of sacrifices lasted untile evening
star rose.

Thecoena nuptialisvas followed by the most important part of thealtdeductio in domum
mariti, the act of being introduced to the husband’'s &bUsvhose starting act was the
symbolical kidnapping of the fiancée from her mothéap which custom is traced back by
Plutarch to the abduction of Sabine wonlemnd which was undoubtedly backed by the
memory of the one-time custom of abduction of woraera form of generating marriagje.
The procession was opened by a boy holding a tawhb, other lads were leading the
fiancée!* who was followed by people carrying a spinning etha reel, a basket and pots,
which referred to her later household duties (thedée brought threessedrom her parents’
house, she gave one of them to her husband, pubttter one on the altar of tHar
familiaris, and placed the third one in the sanctuary oflahes protecting the abode of her
husband-to-be); the members of the procession wamging torches made of hawthdrh,
they were singing wedding songs, and were throwingey and nut§ among the spectators;
all these and th&escennina iocatid were meant to keep misfortune awayn the course of
this the ritualistic shoutlassaor talassiowith a meaning having obscured by the time of the
historical age was soundé&tl.

! Macrobius Saturnalial, 15, 21 Feriis autem vim cuiquam fieri piaculare est: idemc vitantur nuptiae in
quibus vis fieri virgini videtur.

Benedek 199. 25.

% Latte 1967. 96.

* Arnobius,Adversus nationes, 7. 11; TertullianusApologeticun®5; Ad natione<, 11, 12; Augustufe
civitate Dei4, 11.

® Varro, Menippeaet63; PorphyriusComm. in Hor. Satl, 5, 65.

® PersiusSaturae2, 70.

" Arnobius,Adversus nationes, 67.

8 Plinius,Naturalis historia28, 33. 34.

° Cicero,ad Quintum fratren®, 3, 7; GelliusNoctes Attica®, 24, 14.

10 Cf. Nétari 2011. 409; Pomponius D. 23, 2, 5; Uipia D. 35, 1, 15; Scaevola D. 24, 1, 66 pr.
" FestusPe verborunsignificationes. v.rapi simulatur

2 plutarchusQuaestione$1.

'3 Benedek 1978. 25.

4 Latte 1967. 96.

15 ServiusCommi.in Verg. Ecl.8, 29.

16 Catullus 61, 128; Serviu§omm.n Verg. Ecl.8, 30.

7 Plinius, Naturalis historial5, 86.

18 plautus Casina118; TerentiusAndria 907.

19 ServiusCommi.in Verg. Aen1l, 651; Plutarchu®Quaestione€71.Romulusl5.
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Having arrived in their would-be home the bridegroasked the bride‘Quaenam
vocaris?”, and the bride replietUbi tu Gaius, ego Gaia.; by which they testifie@xpressis
verbistheir intention to marry to their environment to@his part of the ritual and the false
conclusion drawn from it asserting that every feashould have been called Gaia in the
ritual were used by Cicero in his speech in defesfc®lurena to mock the awkwardness of
the formalities of archaic lav.Modern scholars also understogghius and gaia as
praenomina and extraced some symbolic significance from forsnula. But there are no
evidence, that Roman women upon marriage ever eaatigeirnomen escpecially their
praenomen Gary Forsythe interpreteghius and gaia as adjectives from the Latin etymon
*ga- (see als@avideq gavidereand Greelganymaiandgayrog, and translated the sentence
as “where thou art happy, | am happy'Gaius and gaia must have been an archaic Latin
adjective meaning “happy”, and used gg@enomerfrom very early times. The use gédius
and gaia (=happy) as adjectives in this legal formula swggenothing more, than one
important expectation on marriage was the happioedse husband and wife, albeit the latter
expressed the subordination of her happiness toflrer husband.

The fiancée greased the doorpost, and tied a pieemol to it* After that the young men
following them lifted the fiancée over the threghaf the house, because Vesta guarded
every beginning, so the doorstep too, and to téualould have been regarded an ill onfen.
Into theatrium a burning torch and a pitcher of water were broughd so welcoming the
bride they admitted her into the family cbieven Q. Mucius Scaevola considered this part of
the ritual as one of the most certain signs ofateclusion of marriagéhousekeeping was
assigned by the husband to his wife through handireg the key of the houddn the event

of the termination of the marriage one of the sylmelb&lements ofepudium ousting was just
the act of taking the keys away.

The bulk of our knowledge afoemptioalso comes from Gaiuslastitutiones In coemptioa
man obtains manus over the woman withncipatiq i.e., a kind of sham purchase—in this
sham purchase the husband is the buyer and thecsul§jthe purchase is the wife—which
had to be carried out in the presence of five aBualinan citizens as witnesses and of the
holder of the scale¥ however, the text to be recited in the coursetofvhich has been
unfortunately not preserved by Gaius for us, wasigentical with the one customarily used
in slaves’ mancipatio or when obtainingmancipiumover a free persot. The literary
sources, the texts of Sevius, Isidorus and Boetiweican quote regardingbemptioare at
least two centuries older than Gaius’s descriptaord at several points they misunderstood

! PlutarchusQuaestione80; Quintilianus)nstitutio oratorial, 7, 28.

% Cicero,Murena27.

% Forsythe, G.Ubi tu gaius, ego gaia. New Light on an Old Romagal SawHistoria 45. 1996. 250. f.

* ServiusCommin Verg. Aen4, 458; IsidorusEtymologiae9, 7, 12.

® Catullus 61, 171.

® Latte 1967. 97.

" Scaevola D. 24, 1, 66, 1. (About thgua et igni interdicticee Mommsen, ThR6misches Strafrechteipzig
1899. 72. ff.; 971. ff.)

8 Benedek 1978. 26; Zlinszky 1996. 104.

° V6. Cicero,Philippica 2, 28.

1% Gaius,Institutionesl, 113.Coemptione vero in manum conveniunt per mancipatigrid est per quandam
imaginariam venditionem; nam adhibitis non minuamuV testibus civibus Romanis puberibus, itemgdénde,
emit vir muliertem, cuius in manum convenit.

1 Gaius,Institutionesl, 123.llla quidem, quae coemptionem fecit non deducituservilem condicionem; at a
parentibus et coempionatoribus mancipati mancipatagervorum loco constituuntur. ... Sed differentiio
manifesta est, cum a parentibus et a coemptiornaisrisdem verbis mancipio accipiantur, quibus sepod
non similiter fit in coemptione.
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the essence and processcoemptio namely, Servidsand Isidorus Hispalensis following
him® believed that the husband and wife mutually bowegith other, which would, however,
result in the wife also obtaining some kind of poweer the husband, and the reciprocal
question and answer mentioned by Boethiusst probably did not belong tmemptiaitself,

it might have been some kind of preparatory protiesseof allowing the parties to make it
clear that that they wanted to conclude the maeriag their free wilf The question arises
that if the fiancée constituted the subject of thechase and sale, even if in a sham
transaction, who should be considered the sellggthi@hs expressed in the literature are
highly divided on the matter. Many hold the positithnat the woman, especially thaulier
emancipatashould be regarded the seller, so she is entitldle sham purchase price, the
nummus unysusually they base their view on two loci from @& Institutiones and one
locus fromCollatio;® convincingly Benedek expounds why this view basedhese sources
is totally unacceptable.

The two loci from Gaius does not describe toemptioaimed at the actual conclusion of
marriage(coemptio matrimonii causd)ut thecoemptiodesigned to terminate guardianship
(coemptio tutelae evitandae caus&éom which it would be hard to draw conclusions o
coemptiothat generates husband’s power if the guard’s Haty actually been only to grant
auctoritas the third text of Paulus, as we shall see lateri® aboutlex lulia de adulteriis
coercendis and in this contexauctoritasshould be interpreted not as a technical term, but
only as a term denoting the father’s consent tactivelusion of the marriade Furthermore,
Benedek quotes an inscription which can be dateoh fthe end of the age of the Roman
republic that sets forth that the girl to be matradf to the husband was handed over to the
fiancé by the fathet,and remarks that the relevant passagd afdatio Turiaewritten
between 8 and 2 B.Edoes not support the thesis of thancipatiocarried out by the woman
herself either; finally, he adds that should them&o receivemummus unuyshe symbolic
purchase price from the fiancé, her later husbanthe course ofmancipatiq then having
subjected to the husbandisanus she would obtain such purchase price also fob#mefit of
the husband, which would seem to be rather inctamdisCoemptiowas no longer part of
generally adopted practice probably at the same tivhenconfarreatio went out of use
approximately at the end of thé' t. B.C.; additional informative data is suppliedthis
respect both by the aforesdidudatio Turiage in which the husband left a widower recalling
his own marriage withoutnanus mentions his sister-in-law’s marriage concludedhwi
coemptig and by Cicero’s statement that the orators wheewet well-versed in the depths

! ServiusComm.in Verg. Aen4, 103.Coemptio est, uti libra atque aes adhibetur, etiematque vir inter se
guasi emptionem faciunt. Coemptione facta muligrdtestate viri cedit, atque ita sustinet condieionliberae
servitutis; Serv.in Verg. Georgl, 31.Ait 'emat’, ad antiquum nuptiarum pertinet ritumy@se maritus et uxor
invicem 'coemebant’, sicut habemus in iure.

2 Isidorus,Etymologiaes, 26.Nam antiquus nuptiarum erat ritus, quod se marétisxor invicem emebant, ne
videretur uxor ancilla, sicut habemus in iure.

® Boethius Commi.n Cic. top.3, 14.Coemptio vero certis sollemnitatibus peragebattisese in coemendo
invicem interrogabant: an sibi mulier materfamiliasse vellet? llla respondebat velle. Item mulier
interrogabat: an vir sibi paterfamilias esse velldlle respondebat velle. Quam sollemnitatem iis gstitutis
Ulpianus exponit.

* Kaser 1949. 318.

® Gaius,Institutionesl, 115. Quod est tale: si qua velit quos habet tutores depe et alium nancisci, illis
auctoribus coemptionem facif.95altem si a masculo manumissa fuerit et auctore esngiionem fecerit...

® Collatio legum Mosaicarum et Romanarum?2, 3.Secundo vero capite permittitur patri, si in fisaa, quam
in potestate habet, aut in ea, quae eo auctore, ioymotestate esset, viro in manum convenerit, tadui domi
suae generive sui deprehenderit isve in eam remrgotadhibuerit, ut is pater eum adulterum sineifla
occidat, ita ut filiam in continenti occidat.

" Benedek 1978. 17.

8 Pulbius Claudius ... Antoniam Volumniam virginertemtem ... a parentibus suis coemit et ... vir donoluxit.
® Sororem omnium rerum fore expertem quod emancugsaset Cluvio.
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of jurisprudence, albeit the place of their opemativas identical with that afiris consultii
giving advice on thdorum were no longer fully aware of what words werestgtl when
concludingcoemptia® And the form of expounding his point, i.e., thai® speaks about
coemptioin the present tense, should be most probablypreted in view of the fact that in
the enumeration of the forms of the generatiomahushe makes a reference to former times
(olim) at the outset.Benedek ranks the following institutions among thges ofcoemptio
still used in the age of Gaius.

Coemptio tutelae evitandae cafiseas to ensure that if the woman having her owntsidput
necessarily being under guardianéhipanted to get rid of her guardian, then with his
auctoritas she was allowed to enter intmemptio fiduciariawith somebody who later
remancipated her for a person selected for a nawnd@n; this new guardian emancipated her
with manumissiovindicta and she became htsitor fiduciariusa® Coemptio testamenti
faciendi causavas meant to make up for the lack of the testaangrdapacity of the woman
having her own rights, the procedure was similah&previous procedure, after entering into
the coemptiothe husband remancipated his wife for one of Rsiciary persons, who
subsequently released her fromancipium® This institution, however, was made unnecessary
by a senatus consultunadopted during the reign of Hadrian, which ackremged the
testamentary rightof women having their own rights. Through theemptio sacrorum
interimendorum causdahe woman was relieved of the burden of the har@amunity’s
religious celebrations; to attain this goal usudiig assistance of elderly, childless men was
used whose death terminated the house communityoongk and for all too. It should be
added that this type @bemptiohad to be clearly distinguished from actoaémptioas far as
the rituals and external features of the applicati@re concerned, which proves that it was
still used, albeit not too often, in the age ofea®

The act of obtainingnanusthroughususis dealt with by three important sources, thet fofs
them comes from Gailsthe second one from Servius's commentaries on iNerg
the third one from Boethius’s explanations of CiterTopica™. These loci reveal that
cohabitation maintained with the given man for gear without any interruption a woman

! Cicero,De oratorel, 237.Nam neque illud est mirandum, qui quibus verbiswgaté fit, nesciat, eundem eius
mulieris, quae coemptionem fecerit, causam postndere.

*Benedek 1978. 18.

% Gaius,Institutionesl, 114.Potest autem coemptionem facere mulier non solumrarito suo, sed etiam cum
extraneo, scilicet aut matrimonii causa facta codémgicitur, aut fiduciae; quae enim cum marito aacit
coemptionem, ut apud eum filiae loco sit, dicit@timonii causa fecisse coemptionem; quae veroiakeaei
caua fecit coemptionem aut cum viro suo aut cumaesd, veluti tutelae evitandae causa, dicitur &idie causa
fecisse coemptionem.

* Cf. Gaius/nstitutionesl, 144—145Veteres voluerunt feminas, etiamsi perfectae aesati, in tutela esse;
exceptis virginibus Vestalibus, quas liberas esdeerunt; itaque etiam lege Xll tabularum cauturh es

® Benedek 1978. 19.

® Gaius,Institutionesl, 115a0lim etiam testamenti faciendi gratia fiduciariatiat coemptio; tunc enim non
aliter feminae testamenti faciendi ius habebantepkis quibusdam personis quam si coemptionenséetis
remancipataeque et manumissae fuissent; sed hamssitatem coemptionis faciendae ex auctoritate div
Hadriani senatus remisit.

" Notari 2011. 368.

® Benedek 1978. 19.

® Gaius,Institutionesl, 111.Usu in manum conveniebat, quae anno continuo npgtseverabat; quia enim
velut annuo possessione usucapiebatur, in familimntransibat filiaeque locum optinebat. ItaqueykeXI|
tabularum cautum est, ut si qua nollet eo modoamum mariti conveire, ea quotannis trinoctio abésdque
eo modo cuiusque anni usum interrumperet. Seddiomtius partim legibus sublatum est, partim ipsa
desuetudine obliteratum est.

19 ServiusCommi.in Verg. Georg1, 31.Tribus enim modis apud veteres nuptiae fiebantrsu, si verbi gratia
mulier anno uno cum viro, licet sine legibus, fatss

1 Boethius Commin Cic. top.3, 14.Tribus modis uxor habebatur: usu farreo coemptione
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was subjected to his power withczdnfarreatioand coemptiotoo, and their community of
life was regarded marriage simply due to the intento conclude a marriagaffectio
maritalis), before the one year has elap5&b the commencement of marriage was clearly
separated from the date of the generatiomahussince the husband prescribed it only after
one year; and if the wife did not want to becombjetted to her husbandimanus then
spending three consecutive nights each year away flome(trinoctium), this institution was
introduced, asserts Gaius, by the Twelve Table Lsiwe, could interrupt the prescription of
the husband’s powérThus, the act of obtaininmanusthroughususis nothing else but
prescribing the husband’s powenhich was implemented by proper application ofubas—
auctoritasrule® of the Twelve Table Law.The act of obtaining the husband’s power through
usus however, disappeared from practice partly throdghuetudp partly through certain
statutes (most probably Augustus’s laws on marjiage

lll. For a long time it was a generally accepted viewhm literature that thaxor in manu
was regarded agnate Kimowever, Brosz convincingly proved that tor in manudid not
belong toagnatio—what follows is a brief account of his argumertati In view of the
occurrences of the ternaginatusandagnascoy in the most general and widest sense of word
they denote increase, growth through birth, moezigigally throughpostumj the successors
who are born after the death of thater familias® In addition to thatagnatusoccurs, as a
matter of fact, in the sense of artificial kinskiieated by lawlegitima cognatiof that is why
Paulus remarks that the person adopted aatbptio joins, “is born to” the members of the
family of thepater familiasand by that becomes theimgnatus™ in sources concordant with
the above we can find the short waydasisupplementing the termgnatio used regarding
adoption™* The relevant locus dBententiarum libristates that the main difference between
agnati and cognati is thatagnati are at the same timeognati however,cognati are not
necessarilyagnati*? Consequently, on the grounds of the above it @nuted out that the

! Benedek 1978. 20.

% Notari 2011. 213.

% Ferenczy 1978. 158.

“ XIl tab. 6, 3. (CiceroTopica4, 23.)Usus auctoritas fundi biennium est, ceterarum reammium annuus est
usus Cf. Zlinszky 1996. 59.

® Kaser 1949. 319.

® Cf. Bonfante, P.nstituzioni di diritto romanoMilano 1912. 146; Kaser, MDas rémische Privatrecht, Il
Minchen 1971-1975. I. 52. ff.

" Brész, R.1st die uxor in manu ein Agnafthnales Universitatis Scientiarum Budapestinedsi®Rolando
Eo6tvds nominatae. Sectio iuridica 18. 1976. 1(Iff. Hungarian literature Magdolna Gedeon recentiylished
her arguments against the theory of Robert Bro62ZG€deon, M.Még egyszer arrdl, vajon agnat rokon-e az
uxor in manu? (Again on that question, whetherutker in manu could be regarded as an agnat kin?)
Publicationes Universitatis Miskolciensis. Sectiodica et Politica 27/1. 2009. 323. ff.)

8 Ulpianus Liber singularis regularun22, 18.Postumi quoque liberi cuiuscumque sexus omissij gatuit
testamentum, agnatione rumpunt.

° Gaius,Institutiones3, 10.Vocantur autem angati qui legitima cognatione iiisant: legitima autem cognatio
est ea quae per virilis sexus personas coniungitague eodem patre nati fratres agnati sibi s, etiam
consanguinei vocantur, nec requiritur an etiam reatreandem haberintUlpianus D. 23, 2, 12, Adoptivae
sororis filiam possum uxorem ducere: cognata enga mon est filia eius, quia avunculus nemo fit per
adoptionem et eae demum cognationes contrahuntadlaptionibus, quae legitimae essent, id est quae
adgnatorum ius haberent.

% paulus D. 1, 7, 2Rui in adoptionem datur, his quibus adgnascituc@gnatus fit, quibus vero non
adgnascitur nec cognatus fit: adoptio enim nonsasguinis, sed ius adgnationis adfert.

M Gaius,Institutiones2, 138.Si quis post factum testamentum adoptaverit dibinfiaut per populum eum qui
sui iuris est, aut per praetorem eum qui in potesgarentis fuerit, omni modo testamentum eius tumpuasi
agnatione sui heredis.

12 paulusSententiael, 8, 14 Inter agnatos et cognatos hoc interest, quod inatigretiam cognati continentur,
inter cognatos vero agnati non comprehenduntur.
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uxor is an agnate kin, since the law forbids for a Hloelation® that is, a cognate kin of the
husband to become his wffe. Several definitions ofgnatiq differing mostly in their
formulation while being concordant in their contecdn be found in sources, the most well-
known definition comes from Gaius'sunt autem agnati per virilis sexus personas
cognatione iuncti, quasi a patre cognatii.e., “agnate relatives are those who are linked by
kinship passed on by men, that is, they are reatidescendingfrom the (same) father”

In each case the basis is decent from the samer falfereforeagnatiocan be passed on only
in this form; and the members of the same familgrerspecifically as the loci stress those in
the descending line, belong to thgnatiq that is, agnate relatives are relatives in thieeies
line of descent (the agnation) who belong to theeséamily; and none of the texts mentions
either the wife or the institution @fianus’

This is supported by Gaius when he states thatewhin obtain the inheritance falling to
them from women pursuant fare agnationis women can obtain inheritance that falls to
them from men only ategitima heres and this applies also to a mother or step-mother
concluding a marriage witmanus who inheritsororis locq that is, notagnationis iure’ In
what capacity does thexor in manunherit? Gaius emphasizes at several points tleaixor

in manuinherits not as an agnate relative, andnusmakes her onlyiliae loco quasi sua
heres® elsewhere he asserts that befitige loco she obtains the inheritance sis® heres
The Liber singularis regularumcompiled from the works of Ulpian calls the wifedem
manus sua herg8 the enumeration iSententiarum librihowever, does not even include her
among thent! So when theixor in manuis referred to asua heresthe sources do not justify
it with agnatiobut with the husband’s power; presumably it wasathoptivuswho was first
admitted to the row obui heredeghroughinterpretatio extensivaand later on theixor
standingdfiliae locoin the place of the female child, initially rankedth the termquasithat

! Gaius,Institutionesl, 59-62.

®Brosz 1976. 4.

® Gaius,Institutionesl, 156.

* Notari 2011. 208.

® Ulpianus,Liber singularum regularuni1, 4.Agnati sunt (a patre) cognati virilis sexus perileim sexum
descendentes eiusdem famili@é. Ulpianus Liber singularis regularun26, 1;Gaius, Institutione8, 10;
Epitoma Gai2, 8, 3;Collatio legum Mosaicarum et Romanard®, 2, 10; 16, 3, 13; 16, 4, 1; 16, 7, 1; Paulus,
Sententiael, 8, 14;Institutiones lustiniani, 15, 1; 3, 5, 4; D. 26, 4, 7; 38, 8, 4; 38,402; 38, 10, 10, 2; 38,
10, 10, 6; 38, 16, 2, 1.

® Brész 1978. 5; 10; cf. Gaiumstitutiones3, 10;Collatio legum Mosaicarum et Romanard, 2, 10.

" Gaius,Institutiones3, 14.Quod ad feminas tamen attinet, in hoc iure aliugpgarum hereditatibus capiendis
placuit, aliud in ceterorum (bonis) ab his capiesidiam feminarum hereditates proinde ad nos agn&iiire
redeunt atque masculorum; nostrae vero hereditate®eminas ultra consanguineorum gradum non pemtine
Itaque soror fratri sororive legitima heres est, itanvero et fratris filia legitima heres esse navtgst. Sororis
autem nobis loco est etiam mater aut noverca qea@@anum conventionem apud patrem nostrum iuefili
nacta est.

8 Gaius, Institutioned, 115b...fiduciae causa cum viro suo fecerit coemptionailiilo minus filiae loco incipit
esse; ham si omnino quaelibet ex causa uxor in mansit, placuit filiae iura nancisci2, 139.dem iuris est,
si cui post factum testamentum uxor in manum caaterel quae in manu fuit nubat; nam eo modoéiliaco
esse incipit et quasi sua.

° Gaius, Institutione$, 3.Uxor quoque in manu viri est, ei sua heres es djliae loco est.

19 ylpianus Liber singularis regularun®2, 14.Sui autem heredes sunt liberi, quos in potestabetrais, tam
naturales, quam adoptivi: item uxor, quae in mast et nurus, quae in manu est filii, quem in piaties
habemus.29, 1.Sed ex edicto praetoris, seu testatus libertus auri ut aut nihil aut minus quam partem
dimidiam bonorum patrono relinquat, contra tabutastamenti partis dimidiae bonorum possessio dtiud,
nisi libertus aliquem ex naturalibus liberis sucea®em sibi relinquat, sive intestato decedat, etrern forte in
manu vel adoptivum filium relinquat, eaque partisdime bonorum possessio contra suos heredes patrono
datur.

" paulusSententiaet, 8, 4. 7.
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allows minute distinction.Brész demonstrates that the Romans did not knevcomcept of
agnate family, i.e.familia agnata sinceagnatiois not one of the forms damilia proprio
iure,? and it follows from this that belonging familia proprio iureis not subject to agnate
relation® Agnatiousually arises in a natural way, through birtht, ibuan exceptional case it
may be generated @adoptiq as it can be read in several loci of bigestand in one locus of
lustinian’s Institutiones® and the paragraph dfiber singularis regularumwhich expounds
the cases of becomirgyus heregnumerates the changes in the range of possibégitors
pursuant tdus civilerather than the cases whagnatio arises’ “Agnascitur suus heres aut
agnascendo, aut adoptando, aut in manum convenjendon locum sui heredis succedendo,
velut nepos mortuo filio vel emancipato vel mansiaise, id est si filius ex prima secundave
mancipatione manumissus reversus sit in patrisgtaten’ ® On the grounds of these it can
be unambiguously pointed out that ther in manudoes not belong tagnatia’

IV. Of the husband’s right and obligation to haldlicium domesticunwith the relatives
because of the wife’s capital offences, adulterg anne drinking, and of the husband’s
option to punish his wife at his discretion in casédelinquencies of lower weight Dionysius
of Halicarnass gives an account. The husband ancelatives passed a judgment on his wife
in the event of adultery and if a woman was foundty of drinking wine since dex regia
attributed to Romulus allowed to punish both caséth death sentendeThe locus of
Dionysus describes the investigation of the reésivo be conducted together with the
husband, so it is the husband and the relatives ff@ands) who take part in the procedure,
the latter constitute theonsiliumnecessariorumThe term dikadzoncan be translated into
the Latin wordcognoscebarit which is a technical term of the investigation Réman
criminal procedure; apparently the author knowingses a term of Roman law, which
supports what can be read in the text of Cato passeto us by Senecdlli§ ius dicere
permiserunt and Gellius:*Verba Marci Catonis adscripsi ex oratione quae anibitur De
dote, in qua id quoque scriptum est, in adulterones deprehensas ius fuisse maritis necare:
'Vir', inquit, ‘cum divortium fecit, mulieri iudexpro censore est, imperium quod videtur
habet. Si quid pervorse taetreque factum est aemylimultitatur; si vinum bibit, si cum
alieno viro probri quid fecit, condemnatur.’” De @rautem occidendi ita scriptum: ’In
adulterio uxorem tuam si prehensisse, sine iuditipune necares; illa te, si tu adulterares
sive tu adulterare, digito non auderet contingeregque ius est.* This excerpt comes from

! Brosz 1978. 7. 1.

2 Ulpianus D. 50, 16, 195, fure proprio familiam dicimus plures personas, qeamt sub unius potestate aut
natura aut iure subiectae. ... Communi iure fanmilidicimus omnium agnatorum: nam etsi patre familias
mortuo singuli familias habent, tamen omnes quiwmibs potestate fuerunt, recte eiusdem familiae
apellabuntur, qui ex eadem domo et gente proditt.su

® Brosz 1978. 9.

* Ulpianus D. 38, 16, 2, Barvi refert, adgnatus nativitate an adoptionegigesitus. Nam qui adoptatur iisdem
fit adgnatus, quibus pater ipsius fu@f. D. 1, 7, 7. 23.

° Brosz 1978. 11.

® Ulpianus,Liber singularis regularun®23, 3. Cf. PaulusSententiael, 8, 7.Post mortem patris natus vel ab
hostibus reversus aut ex primo secundove mancilmimasus, cuiusve erroris causa probata est, hoet
fuerint in potestate, sui tamen patri heredes iffitur.

" Brész 1978. 13; N6tari 2011. 208.

8 Dionysius Halicarnassensisntiquitates?, 25.De his cognoscebant cognati cum marito: de adutert si qua
vinum bibisse argueretur; hoc utrumque enim moueife Romulus concessit.

° Girard, F.:Textes de droit romaifRaris 1923. 6.

19 Gellius,Noctes Atticad 1, 23, 4-5Verba Marci Catonis adscripsi ex oratione quae fitsitur De dote, in

id quoque scriptum est, in adulterio uxores depnsis ius fuisse maritis necare: 'Vir', inquit, 'cuiivortium
fecit, mulieri iudex pro censore est, imperium quatetur habet. Si quid pervorse taetreque factstrae
muliere, multitatur; si vinum bibit, si cum alien@o probri quid fecit, condemnatur.’ De iure auteuocidendi
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Marcus Porcius Cato’s oration entitlB@ dote of which unfortunately only this fragment has
been left to us without any other information a&hlié to us. The reference to the husband’s
rights is not enough to give a clue to the purposetype of th@ratio. The use of the second
personsingularis does not necessarily mean that the second peisgularis generally and
impers?nally used in Latin is usual and quite festjuegarding any of the participants of the
lawsuit:

Here Cato gives a fairly clear-cut formulation loé thusband’s power over his wife, compares
it to the magistrate’s power, authority over citigeSo in divorce the husband shall have the
right, provided that his wife has engaged an imincoaduct during the term of the marriage
(propter mores)to make certain deductions from the endowmerit hleamust return as it
were in the form of moral adjudicationegimen morum(moral adjudication). So for the
woman the husband substitutes temsor(vir iudex pro censore esgince he has primary
power, imperiumover the wife(imperium quod videtur habetYhis imperium holds, as a
matter of fact, during the marriage, and does mt¢reinto force on the date of divorce like
the censor'sregimen morunthe husband is entitled to in this case insteati@fensor’ Just

as the magistrate may exercise his punitive powetwio different forms owing to the
imperiumhe is entitled to, the husband has the same attees: in the case of the wife’s
wrongs of less significanasi quid pervorse factum est a muliete was allowed to punish
her independentlymultitaty—this corresponds with the disciplinary right oetimagistrate
undercoercitig, in the case of the wife maintaining a relationhwanother man, or when the
woman had drunk wine, in compliance with the e)saoof the jurisdiction of law of the
magistrate the husband also exerciggisdictio (comdemngt Consequentlymultitare and
condemnareare technical termsf coercitio and iurisdictio respectively, and as an author
well-versed in law Cato used these two terms natlladccidentally as the opposites of one
another. Cato’s text sets forth, thatultitare was applied in the divorce procedure,
consequently, upon and after the terminationn@nus here the husband’snperium.
Whereas the magistrate was allowed to exercisedtbgplinary right during the term of his
office, i.e., while he possessedperium on the other hand, it cannot be ruled out athait

by multitare Cato meant the disciplinary punishment imposedhgyhusband on the wife
during the term of the marriage. After describihg fprocess of condemning the wife for
adultery or drinking windcondemnatig)the author expressly underlines the unequal legal
status of the spouses since while the husband Neaged to kill his wife caught in the act of
adultery with impunity without conveningpnsilium necessariorusin the text of Dionysius

of Halicarnassyngeneis-and without conductingidicium domesticur(sine iudicio impune
necares) the wife was not allowed to touch her husband witfinger. If the husband was
allowed to kill his wife caught in the act of adary with impunity, this means that the
principle in place in the ciriminal law of the stavas enforced that set forth that the offender
caught in the act of the offen¢manifestus)night be punished without judicial proceedings
too; so, e.g., the Twelve Table Law did not purtlsh killing of a night time thief or a thief
defending himself with weapon it being lawful sptiwer?

On the grounds of the sources we can state thewimly as a brief summary afidicium
domesticumin his letter addressed to Lucilius Seneca remdllat the people of ancient
times allowed thelominus i.e., the family head to fulfill offices in hisohse community and

ita scriptum: ’In adulterio uxorem tuam si prehesss, sine iudicio impune necares; illa te, si tulsetares sive
tu adulterare, digito non auderet contingere, negius est.’

! Menge, H.Repetitorium der lateinischen Syntax und Stiligtik,. Darmstadt 1995. II. 1.

2 Kunkel, W.:Das Konsilium im HausgerichZeitschrift der Savigny-Stiftung fiir Rechtsgestite,
Romanistische Abteilung 83. 1966. 234.

3 Collatio legum Mosaicarum et Romanardm3, 3.Et si quis noctu furem occiderit, non dubitamusndege
Aquilia non teneatur: sin autem, cum posset adprdbee, maluit occidere, magis est, ut iniuria feeis
videatur; ergo etiam lege Cornelia tenebitur.
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exercisaurisdictio; consequently, they believed that the home andhtluse community was
a reduced-size copy of the stafé/hile exercising his punitive power, thleminus explains
Suetonius, proceeded pursuantrtos maiorunf Theiudicium usually took place in a formal
procedure in thatrium of the pater familiass home® To hold aiudicium domesticunin
cases of the wife’s and the family child’s punisiminéor capital delinquency was both a
moral and actual legal obligation tpater familiaswas bound to fulfil, which can be traced
back to the limitations ofmanusand patria potestasmade right from the outset. It was
obligatory to involve the relatives in thedicium necessary for punishing more serious acts
committed by the wife. The exercise of tlug vitae ac necign force over the family child
was not left to the father’s arbitrariness eittaagording to the locus of Gaiudisstitutiones
left to us in the fragment from Autun quoting thevélve Table Law death sentence was not
allowed to be imposed unless a legal cafiissta causakexisted® and to prove the existence
of this iusta causaa consilium necessarioruntonstituting iudicium domesticumwas
indispensable. As a matter of fact, it was possibleispense with these proceedings if the
person under power confessed his/her gadhfessus)or was caught in the act of such guilt
(manifestus} The consilium necessariorunas logically composed of relatives and friends,
whose circle was, however, determined presumablyhbyater familias albeit he had to
accept the judgment of the persons invited into iandlved in theconsiliumregarding the
guilt or innocence of the accused—he was unambgyobound by this decision; the
members passing a judgment in thdicium usually voted orally in the order determined by
their rank® First of all, they had to decide guilt; howeverey were allowed to make a
statement on the form of punishment too. For exampley could expressly protest against
imposing death sentence even if the accused hadfberd guilty’ How did this element of
the husband’s power change later on and in casesewhe husband was not obliged to hold
iudicium domesticufh

Thelex lulia de adulteriis coercendntains not exclusively and perhaps not primaréyw
norms created by Augusfubut rules taken over from former lawd.et us make a brief
survey to what extent and to whom the law givebtrig kill adulteresses/adulteréfsThe
pater familias—in this respect the law does not distinguish bldather from adoptive
father—may kill his daughter caught in the act of adwlférbut only in the event that he
caught her in the act at his own or at his soraid housé? since thdegislator regards it
greater daring, greater recklessness shown by dneaw if she has committed adultery at her

! SenecaEpistulae47, 17.Maiores nostri dominum patrem familias appellaverimonores illis in domo gerere,
ius dicere permiserunt et domum pusillum rem pabli@sse iudcaverunt.

% SuetoniusTiberius35. ...ut propinqui more maiorum de communi sentertigrcerent.

% Valerius Maximuspicta et facta memorabili&, 8, 3.Succurrebant effigies maiorum cum titulis suiseerum
virtutes posteri non solum legerent, sed etiamairaittur.

* Gaius,Institutiones (Fragmenta Augustodunens38)De filio hoc tractari crudele est, sed ... non espost ...
occidere sine iusta causa, ut constituit lex XHukrum, sed deferre iudicibus debet propter caliamm

® Kunkel 1966. 249.

® SenecaDe clementidl, 15, 2—6.

" losephus FlaviusAntiquitates ludaica®, 356.

& Mommsen 1899. 624; Kunkel 1966. 122.

® Collatio legum Mosaicarum et Romanardm2, 2.Et quidem primum caput legis (luliae de adulteris)
prioribus legis pluribus obrogat.

1% see Cantarella, EAdulterio, omicidio legitimo e causa d’onore initiv romano In: Studi in onore di
Gaetano Scherillo. Milano 1972. 244. ff.

" papinianus D. 48, 5, 23 (22) ptec in ea lege naturalis ab adoptivo patre separatu

12 papinianus D. 48, 5, 21 (2Matri datur ius occidendi filiam quam in potestdiabet; itaque nemo alius ex
patribus idem iure faciet: sed nec filius pater flias.; Ulpianus D. 48, 5, 22 (21pBic eveniet ut nec pater nec
avus possint occidere) nec immerito: in sua enitegtate non videtur habere, qui non est suae faitest

13 Collatio legum Mosaicarum et Romanardim12, 1.Permittitur patri tam adoptivo quam naturali aduiten
cum filia cuiuscumque dignitatis domi suae vel gesis deprehensum sua manu occidere.
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father's or husband’s hou$d&he father, however, was obliged to kill also ¢iésighter when
killing the adulterer because if he killed only thaulter, and left her own daughter alive, he
would incur the charge dfomicidium that is, murdef;but if the father was not able to Kkill
his daughter because she had fled, and not bebausanted to save her life, then he was not
to be punished for murdérAlthough the law makes no difference as to who pher
familias must Kill first, but if he kills one of them and lgnnjures the other one, he will be
held responsible for it pursuant to thex Corneia de sicariis et veneficfisNevertheless,
Marcus Aurelius’s and Commodus’s rescrijates not let the father be punished in the case
when the adulteress—after she has been so seriojgigd that she should have died—is left
alive not by the father's intention but by as itreefatal accident. A prerequisite for
exercising this right was that the father had ttcltghe adulteress/adulterer in the arct
flagranti, that is,in ipsis rebus Venerijdeed® and he had to kill both of them as it were at
one blow(uno ictu et uno impetuyo after killing the adulterdre was not allowed to wait
several days before killing his daughter. But d dot interrupt the continuity a€tus unus
(or animus) if the father killed his daughter, who had fledyeral hours later when he caught
her up or found het.

Consequently, thpater familiaswas supposed to catch the adulteress/adulteraar ethhis
own or at his son-in-law’s house, and had to im@iety attack them, and if he wanted to
exercisdus occidendihe had to kill both the man and his daugft&rocus in Ulpian asserts
that in order for the father to be able to exerts® right, the daughter had to be subjected to
his potestas® but two fragments ofollatio do not strictly tie the right of killing to the
father's power; it provides the father with theioptof exercising this right also in the case
when his daughter has already been subordinatetietchusband’'s powét. Behind this
legislative extension most probably stood the higirhctical reason that Augustus was aware

! Ulpianus D. 48, 5, 24 (23), Ruare non, ubicumque deprehenserit pater, permitéi occidere, sed domi
suae generive sui tantum, illa ratio redditur, quodiorem iniuriam putavit legislator quod in domgattris aut
mariti ausa fuerit filia adulterum inducere.

2 Collatio legum Mosaicarum et Romanardm?2, 6.Sed si filiam non interfecerit sed solum adulterbomicidi
reus est.

? Collatio legum Mosaicarum et Romanarudn 9, 1.Si pater quis adultrum occidit et filiae suae pegier
quaero quid adversus eum sit statuendum? Respa@idé:dubio iste pater homicida est: igitur tenabitege
Cornelia de sicariis. Plane si filia non voluntgtatris, sed casu servata est, non minimam habendefnem
pater, quod forte fugit filia. Nam lex ita punit m@&idam, si dolo malo homicidium factum fuerit, kigtem
pater non ideo servauvit filiam, quia voluit, sedajaccidere eam non potuf@f. Quint.inst 5, 10, 104.

* Cantarella 1972. 246.

®> Macer D. 48, 5, 33 (32) pNihil interest, adulteram filiam prius pater occiitean non, dum utrumque occidat:
nam si alterum occidit, lege Cornelia reus erit.dgusi adultero occiso alter vulneratus fuerit, visriuidem
legis non liberatur: sed divus Marcus et Commodesripserunt impunitatem ei concedi, quia, licéeéiampto
adultero mulier supervixerit pst tam gravia vulngguae ei pater infixerat, magis fato quam voluatetus
servata est.

® Ulpianus D. 48, 5, 24 (23) pr. Cf. Cantarella 19727.

" Collatio legum Mosaicarum et Romanaruin 2, 6—7.Sed si filiam non interfecerit, sed solum adulterum
homicidii reus est. Et si intervallo filiam intederit, tantumdem est, nisi persecutus illam intesfé:
continuatione enim animi videtur legis auctoritéeisse.

8 Ulpianus D. 48, 5, 24 (23), 4.

° Cantarella 1972. 248.

% Ulpianus D. 48, 5, 24, Bufficit patri, si eo tempore habeat in potestats in quo in matrimonium
collocavit; Papinianus D. 48, 5, 21 (20); Ulpianus D. 482%(21).

1 Collatio legum Mosaicarum et Romanardm?2, 3.Secundo vero capite permittitur patri, si in fisaa, quam
in potestate habet, aut in ea, quae eo auctore, ioupotestate esset, viro in manum convenerit, tadui domi
suae generive sui deprehenderit isve in eam rerargot adhibuerit, ut is pater eum adulterum sineufta
occidat, ita ut filiam in continenti occida#, 7.Quaerebatur, an pater emancipatam filiam iure paatcusare
possit. Respondi: occidendi quidem facultatem tduit eam filiam, quam habet in potestatem aut e
auctore in manum convenit sed accusare iure patiguidem emancipatam filiam pater prohibetur.
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of the libertine marital conditions of his age, thhe one hand; and that is why he pug
occidendiin the father’'s hand even for the period aftertdren of thepotestasand through
that he wanted to ensure to the soldiers statigmechanently within the boundaries of the
empire that in their absence their wives would itore to be under strict contrbl.

A filius familiasunder power is not entitlegkpressis verbit the right to kill his wife caught
in the act of adultery if she is under her fathretaw’s potestas yet the legislator provides
him with this option, since he does not order thiatact should be punishéd:he husband
was not entitled to the right of killing tredulter and his wife jointly, which the law justified
by the consideration that while the father wouldilbsate with morepietasif he wanted to
exercise this right, the husband would make thésietmuch sooner driven by his temper.
Pursuant to the provisions ¢éx lulia if the husband kills his wife caught in the act of
adultery, he will be responsible for murdieomicidium so he had the right to kill “only” the
adulter, the “seducer”. Notwithstanding, the law definitely narrowed thange of
adulteresses/adulterers on the basis of their Issteiading who could be killed by virtue of
the abové, since out of them only slaveinfamis persons—in this category the law
emphasized, among others, those condemned to tglesliaand animal fights, convicts
sentenced undeudicio publicq actors/actresses and prostitutes—and celitartinii could

be killed by the husband with impunftyThe father’s right was further narrowed to theeext
that the husband was allowed to take such actibnionthe case of adultery that took place at
his own housé.After killing the adulte he had to immediately dismiss his wife, and had to
report the case in three days to the competenbpeesercisingiurisdictio.” And if the
husband killed his wife caught in the act of adyit€ommodus—referring tor@scriptumof
Antoninus Pius—stipulated that it was not necestaimnpose death sentence on the husband
pursuant tdex Cornelia de sicariisbecause he had committed his act in his rightgairs,
driven by sudden passion, it was sufficient to eece him to forced labour if he was ranked
among thehumiliores or torelegatioif he belonged to theonestiores? Likewise, referring

to iustus dolot! Alexander Severus ordered less severe adjudicktion

To sum up the elements of the state of factkewflulia de adulteriis coercendishe pater
familias is entitled wihout limitation tous occidendiwith respect taixor in manuand his
daughter caught in the act of adultery—regardirggféhmale child also in the event that she
has aleady lived under her husbam@nus Althoughfilius familiasunder power shall have

! Schaub, V.Der Zwang zur Entlassung aus der Ehegewalt undaii@ncipatio uxorisZeitschrift der
Zeitschrift der Savigny-Stiftung fir RechtsgesclggiRomanistische Abteilung 82. 1965. 123.

2 Collatio legum Mosaicarum et Romanardm12, 2 Filiusfamilias pater si filiam in adultero deprehgserit,
verbis quidem legis prope est, ut non possit oceidgermittitur tamen etiam ei, ut occidaPaulusSententiae
2,26, 2.

% Papinianus D. 48, 5, 23 (22), Weo patri non marito mulierem et omnem adulteremissum est occidere,
quod plerumque piertas paterni nominis consiliuno fiberis capit: ceterum mariti calor et impetuscile
decernentis fuit refrenandus.

* Collatio legum Mosaicarum et Romanardn10, 1.Si maritus uxorem suam in adultrio deprehensamdii;ci
an in legem de sicariis incidat, quaero. Responwiitia parte legis marito uxorem occidere conceditjuare
aperte contra legem fecisse eum non ambigitur.

® Cantarella 1972. 249.

® Macer D. 48, 5, 25 (24) pr.; Paul@ententia, 26, 4 =Collatio legum Mosaicarum et Romanarém12, 3;
Coll. 4, 3, 1-4.

" Macer D. 48, 5, 25 (24) piCollatio legum Mosaicarum et Romanardm3, 2.

8 About theadulter see HoratiusSaturael, 2, 41-46Hic se praecipitem tecto dedit, ille flagellis / atbrtem
caesus, fugiens hic dedit acrem / praedonum inambdedit hic pro corpore nummos, / hunc permixerun
calones; quin etiam illud / accidit ut quidam tectiaudamque salacem / demeteret ferro.

° PaulusSententiae, 26, 6:Collatio legum Mosaicarum et Romanardm3, 5.

19 papinianus D. 48, 5, 39 (38),Bollatio legum Mosaicarum et Romanardm3, 6.

1 cf. Cantarella 1972. 260. ff.

12 Codex lustinianu$, 9, 4.
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no right to kill his wife in this case, he has thption to do thade factowithout being
punished. If he does not exercise power over hig,whe husband has ngs occidendeither
de iure or defacto, but if he should kill his wife driven byistus dolor his act will be less
severely adjudgetl From this Schaub draws the conclusion that thetemée and extent of
ius occidendholding in the case @dulteriumis determined by the fact of being under power
rather than by the exercise or possession of pothermaritus whose interest does not
deserve less protection by law than that ofghter familias may not kill his wife if she is
not under power; although not having power overwife thefilius familias as husband yet
may Kkill his wife because she is under her fathdiaw’s potestasand thepater familiasmay
kill his daughter even if she is no longer underttestasut under her husbandisanus’

So the structure of power existing during the nageiis more closely linked to adultery than
adultery to the marriage itself, as it comes frdm basically and primarily power based
nature of Roman family relations. In the event ttiet husband does not divorce his wife
caught in the act of adultery, the relevant lochadt reveal whether a marriage wittanusor
without manusis concerned, pursuant tolex lulia de adulteriis coercendibe shall be
punished because t#nocinium® in this context theixorem retinereappears as the opposite
of uxorem dimitterewhich occurs several times in Id@xpoundingenocinium® The term
dimittere carries a wider sense than the phras@stium remittererepudiare or divortium
facerethat can be read in similar contexts, becausgptesses not only the fact of divorce
but implies reference to actual ousting in a muatewsense. If the husband wanted to avoid
the charge ofenocinium then he had to break all the ties that linked tiimoughdimittereto
his wife and the ties that linked his wife to hiso, he had to release her from manustoo.

A terminologically more precise phrase would haeerrepudiare et remanciparéut due

to its somewhat complicated structure the legislatmse the verldimittere that embraces
these two aspecfs.

V. A marriage withoutmanuswas terminated without any other assistance bythkorities
both by divortium, which was carried out with the parties’ commonl,wand repudium
implemented with an unilateral statem&nthich was referred to as early as in the Twelve
Table Law® Thelex Iulia de adulteriis coercendigipulated that the husband who intended to
oust his wife should declare his such intentiontle presence of seven witnesses;
Constantinus made the applicationrepudiumsubject to the existence of certain ground for
divorce!® The husband ousting his wife without legal growas ordered to be punished by
Romulus, one half of his properties had to be effeio Ceres, and the other half fell to his
wife.!* A marriage withmanuswas terminated by the termination of thenus™ It was
out in the form ofcontrarius actusthat is, the opposite of the legal act generatiagus so

! Schaub 1965. 126.

% Schaub 1965. 126.

% Schaub 1965. 119.

4 Ulpianus D. 48, 5, 2, A.enocinii quidem crimen lege lulia de adulteriisapscriptum est, cum sit in eum
maritum poena statuta, qui de adulterio uxoris sgaéd ceperit, item in eum, qui in adulterio depegabam
retinuerit; Ulpianus D. 48, 5, 30 pMariti lenocinium lex coercuit, qui deprehensam e in adulterio
retinuit adulterumque dimisit.

> About thelenociniumsee Mommsen 1899. 700.

® papinianus D. 48, 5, 12, 13; Ulpianus D. 48, %;2/Ipianus D. 38, 11, 1, Godex lustinianu®, 9, 25.
"'Schaub 1965. 120.

® Notari 2011. 214.

° XIl tab. 4, 3. (CiceroPhilippicae2, 28.)lllam suam suas res sibi habere iussit, ex X|I tsbtlaves ademit,
exegit.

2 Codex Theodosianig; 16, 1.

1 plutarchusRomulus22. (Cf. Zlinszky 1996. 48.)

12 Notari 2011. 213.
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the manus generated througttonfarreatio was terminated bydiffarreatio,® which was
implemented also with the assistance ofgbatifexand in the presence of witnesses, and as
part of that thepanis farreusheld out to the parties who intended to divorcs wefused by
them, and they recited some alien, hateful andfiteformula as we know from Plutarch’s
account: the text of which has unfortunately not been tefus. Themanusobtained with
coemptio or ususwas terminated byemancipatio® The reference made ileges regiae
coming also from Plutarch that sets forth that tusband who sells his wife shall be
sacrificed in serious cases to the gods of the nwatll® mentions sale together with
unlawful ousting, so most probably it pertains twodce without legal ground, that is,
remancipatio from which the general prohibition cfmancipatiocannot be inferred.
Remancipatio,however, did not serve divorce as its only purpesee it provided the
husband with the option to remancipate his wifeanrttiepotestasof an earlier exerciser of
power, usually th@ater familiason condition that he was to pass on the wife witincipatio

to a third party determined by the husband; labes became the basis of the aforesaid
coemptio fiduciarathat furthered the process of making women hawr tbwn rights’
Regarding the law of the archaic age there areethdertain accounts available to us which
assert that the husband handed over his wife throwancipatioto a third party who was
bound to return her after the purpose had beereaethj it is an especially interesting case
when the husband was allowed to deliver his wifartother husband for a period in order for
her to give birth to a successor, and after it takén place—as it was stipulated bgactum
fiduciae (ut remancipeturjuringmancipatie—the wife was returned to hifn.

Accordingly, remancipatioterminated the marriage and the second husbandgveaed
manusover the wife, which held until the first husbaseimanded the wife to be returned to
him on the grounds of thpactumset forth in themancipatiq regarding this point Dull
mentions several sources on the law of Spartagiliataccounts of legal practices which can
be compared to similar Roman custofhsPolybios asserts that it was a generally accepted
custom for three or four, or if they were brothegen more men to live together with a single
woman, who gave birth to a child for all of thenmdaf one of the men believed she had
given birth to a sufficient number of children, Wwas allowed to hand over his wife to his
friend so that she should give birth to children liem® Pausanias gives an account of king
Anaxandridés’s double marriage, namely, the kirfg'st marriage was childless, and the
ephorii requested him to divorce his wife but the king was willing to do that, instead he
obtained another wife beside the first dh@lutarch also describes the Spartian practice that
although the husband continued to live with hisewib maintain the marriage but was
allowed to hand her over to another man who askedddo so in order to beget children; in
Rome this custom was maintained in the form wheneaa who had enough children could
be asked by any childless man to assign his wifertoeither once and for all or on condition
that he would return her to him laférOf the existence of this marital institution irettast
decades of the age the Roman republic we can feamn Plutarch’s biography on Marcus

! FestusPe verborunsignificationes. v.diffareatio
2 PlutarchusQuaestione§0.

® Dill 1944. 210.

* PlutarchusRomulus22.

® Diill, R.: Studien zur Manusehén: Festschrift fiir Leopold Wenger, |. Miincher#29213.
® Cf. Gaius, Institutioned, 115a

" Diill 1944. 213. f.

® Diill 1944. 214.

° Polybius,Historiae 12, 6b, 8.

19 pausaniaerihegesis, 3, 9.

1 plutarchusComparatio Lycurgi et Numag 1-2.
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Porcius Cato minat.Referring to Lucius Thrasea Paetus, the histdivémg during the reign

of Nero, Plutarch narrates that Q. Hortensius,xaeléent orator of his age, wanted to confirm
his friendship with Cato through some kind of kiipsttherefore, he asked Cato to marry off
his daughter, Porcia to him, who was at that tinteuis’s wife, whom she had presented
with two children; and if Bibulus insisted on hagiRorcia, then he would return her to her
former husband after she had given birth to childiog him too. Cato did not consent to his
daughter becoming Hortensius’s wife; then Hortemslamanded that Marcia herself, Cato’s
wife should be married off to him, although he kntéhat they had not got estranged from
each other since Marcia was just expecting a dtolth her husband. Seeing that Hortensius’s
resolution was quite firm, Cato having asked fa tonsent of Marcia’'s father, Philippus
gave consent to the marriage of his wife, Marcid Hortensius. He himself was also present
at the enagegment, which was expressly requestetbtignsius.

When Hortensius died, Marcia became a widow, thato@narried her again, for which
Caesar reproached Cato for considering marriageii@e of profiteering since in his last will
and testament Hortensius bequeathed his propéstitarcia® Appianos also touches upon
this casé, and Strabon establishes in line with the comparieb Lykurgos with Numa
Pompilius made by Plutarchthat Cato’s procedure complied with ancient Rormastoms”.

In the same spirit, that is, deeming it being imn@ny with ancient Roman morals and the
interest of the state, Augustine recalls this ewdr€ato’s life! and Tertullian demonstrates
the differences between Roman and Christian valigbsthis case; nevertheless, he connects
the history of Marcia’s marriage erroneously toaC@ensorius and not to Cato Uticerfsls.
proves that this case was part of public knowletlgg Quintilian states that the Cato—
Marcia—Hortensius marriage could serve as propeurgls for argumentation and counter-
argumentation in orator’s trainifgUndoubtedly, this marriage must have been a ngmTia
with manussince that is why the consent of Marcia’s fatiilippus was required because
Cato’s manus was terminated by theemancipatio for the pater familias and in the
conclusion of the marriage to be concluded withtelmsius, most probably entered into with
coemptio,the assistance of the exerciser of power couldbeotlispensed witl. This is
supported by the locus of LucarPharsalia which asserts that Marcia was the subject of
these transactions asssg that is, a person fulfilling an order and not as active
participator; the phraseonubii pretium mercesque soluaad another expressideartia iam
subolesconcerning Marcia also refer tmemptioand mancipatig** since agrima filia she

! See Berthold, HCato von Utica im Urteil seiner Zeitgenossém Acta Conventus XI. Eirene 1968.
Warschau 1971. 133. ff.

2 plutarchusCato minor25.

3 PlutarchusCato minor52.

* AppianusBella civilia 2, 99.

® PlutarchusComparatio Lycurgi et Numa& 1-2.

® Strabo,Geographicall, 515.

" AugustinusDe fide et operibug. Non liceat viro uxorem suam alteri tradere: quodénpublica tunc Romana
non solum minime culpabiliter, verum etiam laudigdvilCato fecisse perhibetur.

8 Tertullianus ApologeticunB9, 12.Qui uxores suas amicis communicaverunt, quas immanium duxerant
liberorum et alibi creandorum. Nescio quidem aitasi.. O Romanae gravitatis exemplum: leno esbpbpihus
et censor.

® Quintilianus,Institutio oratoria3, 5, 8. 11. 13; 10, 5, 13.

pyill 1944. 220. ff.

| ucanusPharsalia2, 326-339Interea, Phoebo gelidas pellente tenebras, / patsabnuere fores: quas
sancta relicto / Hortensi moerens irrupit Marciadia: / quondam virgo toris melioris iuncta maritimox, ubi,
conubii pretium mercesque soluta est / tertia ianodes, alios fecunda penates / impletura datumigas ex
sanguine matris / permixtura datos. Sed postquamdidit urna / supremos cineres, miserando conaitiéuy /
effusas laniata comas, concussaque pectus / vetedrebris, cineresque ingesta sepulcri, / noteali
placitura viro, sic moesta profatur: / 'Dum sangui®rat, dum vis materna peregi / iussa, Cato,ehinos
excepi foeta maritos.’
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was Philippus’s daughter, beirigjae loco assecunda filiashe was a wife in the marriage
with manus concluded with Cato, and she becafil@e loco tertia filia again under
Hortensius’smanus’ The former husband’s right to demand his wife ¢oreturned to him
from under the second husbandwsnuswas ensured bgnuncupatiorelated tomancipatiq
which was in terms of its contenpactum fiduciaghat could be claimed through the cofirts
with the infamousctio fiduciae®

1 Dull 1944. 221.
2 Notari 2011. 275.
3Dull 1944. 222.
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Summum ius summa iniuria—On the Historical Backgrowund of a Legal
Maxim

Interpretation based on maxims of legal logic odesipan honourable place among the
possible methods of legal interpretation; thisas@ most frequently by using basic concepts
originating from the classical period of Roman lawhich faciliate orientation among
contradictory decrees and help to clarify the meguoif legal rules. Here belong the following
principles, widely known in Modestinus’s formulatitbut dating from the period of theges

Xl tabularum “lex posterior derogat legi priori"! the Papiniartlex specialis derogat legi

generali”,? and the“lex primaria derogat legi subsidiariae”.It is a basic interpretive
principle, that the legal rule should be interpdeie its integrity, not by extracting certain
parts of it Following the letter of the law often leads toetssiort, during interpretation the
legislator’s intention should be taken into accguand if this is doubtful, the more lenient
solution should be preferrédill these can be traced back into a highly phifgsoal, Celsian
principle—also widely accepted in contemporary letnking—which declares that the
vocation of the Law is to implement Justice, agsgrthat“ius est ars boni et aequi* the
Law is an art of the Good and the Just. Out ofehttee procedure called fraudem legigs
related to the statement that enforcing the letierthe law often leads to inequity
contradictory with the spirit of the law; i.e., itgustice. Cicero also quotes tlpsoverbium
widely spread as early as in the age of the Repulhiich remained in use in his formulation
until today: “summum ius summa iniuria® i.e., the utmost enforcement of the law leads to
the greatest injustice.

The present paper has a modest aim; it does net affgeneral survey, much rather an
introspection into the problem. First, it enumesatee occurrences of this proverb in the
sources of Roman literature (1.); then, it outlitkes development and semantic changes of the
concept ofinterpretatio(Il.); after that, it investigates the meaningsaimmum iugn relation

to the principlears boni et aequand the concept of Justice in legal sources awcdr@s
works (lII.); finally, it will consider the furthereaching consequences of tpi®verbiumin
Adagiaby Erasmus of Rotterdam, one of the most impotiantanists (IV.).

I. This idea first occurs in Terence’s comethgautontimoroumenosNeque tu scilicet /
illuc confugies: 'Quid mea? Num mihi datumst? Numsi? Num illa oppignerare filiam
meam me invito potuit?” Verum illuc, Cherme, / diculus summum saepe summast
malitia.”® The situation is the following: Syrus asks Cherfioesnoney, so that he could help
his young master, but in order to get the sum laémd that he needs it for Chermes’s
daughter. The law is indubitably on Chermes'’s shig, unconditioned clinging to the law
cannot be reconciliated with tipgetasandclementiaexpected from a Romagrater familias

In order to analyse theumma malitisturning point it is useful to peruse some meaniys
the most typical occurrences of tkemmus—summa—summuadjective and the different

1 XIl tab. 12, 5; Mod. D. 1, 4, 4.
2 pap. D. 48, 19, 41; 50, 17, 80.
3Cels.D. 1, 3,2
“Paul.D. 1, 3,2
°Cels.D. 1,3, 1
®Marc. D. 28, 4, 3 pr.
"Ulp.D. 1,1, 1.

8 Cic. off. 1, 33.

° Ter.Heaut.792. ff.

4
4.
9.
9.

3
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connotations of the wordhalitia. In its original meaningummuss the Latin equivalent of
the Greekhypathos' Varrd® and Isidorus HispalenSisise it as a grammatical technical term
for the explanation of theuperlativus Quintilian applies it for the description of rbatal
amplification? Used figuratively, it can be encountered in mataces, both with temporal
meaning and in relation to social statbi€.g., applied to theptimatesand thenobile< as the
contradiction of thehumiles theinfima pleb$ and theinfimusordo.? Isidorus describes the
word malitia, deriving from the wordnalus as the evil thought of mind:it is used by many
authors as the synonym aétutia and calliditas.*! In the prologue oHeautontimorumenos
Terence mentionexpressis verbithe Greek type of his comedwhich, with regard to the
above citedproverbium can most probably be identified with two lines Benander?
though the two ideas do not correspond word fordwdierence speaks abdus, whereas
Menander mentionsiomoi i.e., the laws and nadlikaion The synkhophar##s carries a
slightly wider semantic load thamalitia, which could be translated into Latin damnum
calumniaor malum in any way designating a content in contradictwaith the spirit and
destination ofus;** lian akribgs can be equally translated by the phrassmo iureor nimis
exacto quodam studid Hence it becomes obvious that Terence heavilyresitethe
Menandrian thought and adapted it to the circuntgsiof Roman legal life but preserved its
basic messag®.

Hieronymus takes his version from this Terentlanus “O vere ius summum summa
malitia.”*’ A statement with similar contensymmum ius summa cjuis formulated by
Columella, when he speaks about the responsibildfethepater familiasand thedominus
“comiter agat cum colonis facilemque se prebeated.sec dominus in unaquaque re, Ccui
colonum obligaverit, tenax esse sui iuris debeytsn diebus pecuniarum vel lignis et ceteris
paucibus accessionibus exigendis, quarum cura reaiamolestiam quam impensam rusticis
adfert. Nec sane vindicandum nobis quidquid licgegm summum ius antiqui summam
putabant crucem?® So it is forbidden to deal too harshly with tbelonii, and the master
should exercise the virtues of meekness and camasicle™®

The proverbiumpassed into legal common knowledge in Cicero’snfdation inDe officiis
“Existunt saepe iniuriae calumnia quadam et nimigllida, sed malitiosa iuris

! Walde, A.—Hofmann, J. BLateinisches Etymologisches Wérterbuch, IHidelberg 1954. Il. 630.
2varroling. 8, 75.

3 Isid. etym.1, 7, 27.

* Quint.inst. 7, 10.

® Plaut.Asin.534; Persa33; Pseud.374; Cic.Cato 78; SuetTib. 64, 4.

® Plaut.Cist. 516; Amph.77; Capt.279; Merc. 694; Stich.409; Persa418; Cic.Tusc.2, 144.

" Plaut.Stich.492 f.;Cist. 23 f.; Pseud.70; Merc. 604; TerHeaut.227. 609Ad. 502.

® Plaut.Cist. 24 f.; Ter.Eun.489;Hec.380; Cic.Att. 4, 1, 5;Phil. 2, 3.

® Carcaterra, A.'lus summum saepe summast malitla’. Studi in onore di E. Volterra. Milano 1971..1631
ff.

1%]sid. diff. 1, 358.

M sid. etym.10, 6. Cf.Carcaretta 1971. 638.

12 Ter. Heaut.4-5.

3 Menandr. Nr. 545.

¥ Don. Comm.in Ter. Heaut. 792 ff. Summum ius saepe summa est malitia id enim, quigindest, utique
reddendum est, sed iure cautum est, ut filia qudlquaceperit vel filiae nomine datum fuerit, quadamilia est,
non recte datum videatur. Itague aequitatis esdebitum solvi debeat, ius est ut sic datum reddaitar
summum ius summa malitia.

15 Carcaterra 1971. 641.

18 Carcaterra 1971. 644.

" Hier. epist.1, 44.

8 Colum.rust.1, 7, 1 1.

¥ Fuhrmann, M.Philologische Bemerkungen zur Sentenz 'Summursiugna iniuria’.In: Studi in onore di E.
Volterra. Milano 1971. Il. 74.
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interpretatione. Ex quo illud 'summum ius summauria factum est iam tritum sermone
proverbium.”™ Consequently, it is nous itself that results iriniuria, but the malevolent
enforcement of a seemingly lawful claim is the cagen injustice is committed under the
mask of law enforcemefAtExamining the bequeathing of tieoverbium one can safely
assert that the versions of Terentius and Colunekamore closely connected with each
other than with the Ciceroniaantithesis and that they represent an earlier stage in the
formulation of this though°t.|n these two authors’ works the clash of the lemyad moral
norms becomes foregrounded; i.e., the action pwrthiand approved byus becomes
contestable from the side wfos* The Ciceronian formulation goes even furthersinot only
the legal and ethical norm that conflict here, the collision takes place within the legal
systent, The claim is made not only for a morally correetigion but also for the right and
just application of the law. The proverb objectdhe abuse of the law, to its literal and not
sensible interpretatioh(The phrasdactum etiam tritum sermone proverbiwnuld refer to
the fact that Cicero himself took over the ideas@inmum ius summa iniurfeom an earlier
auctor or the practice on théorum or it can be assumed that he is referring todws
rhetorical practice when he emphasises the greatidaity of the proverb, as he frequently
used the phrasesimmo iure agerandsummo iure contendeteo.”)

However, he greatly exceeds the requirement ofta&jei legal interpretation iDe legibus
where, among other things, he analyses the commelstitween natural law and positive [&w.
In this work Cicero appears as legislator—as hisiehd®latd does inNomoi"—a thing
which must have seemed extremely new, almost pingakdignation, because doing this he
intended to reform and replace the vener&tges Xl tabularuni? thus occupying the place
of the nation who made these lat&sThe first book contains considerations of legaiotly,
which was practically unknown in Rome in th& denturyBsc. It aims at harmonizingus
civile with ius naturale because this was the only way Roman law coulddaym to
universality® From the demand dfis naturaleneither thecomitia nor thesenatuscan give
exemption, this being eternal and unchanging. Tineldmental task of the legislator and the
judge is to proceed in accordance witfi‘ignd the task of the law is to separate the lawful
from the unlawfuf:® lus andratio are inseparably connected; moreover, they are ethein's
synonyms in a certain respect; so law must origimiitectly from philosophy and not from

! Cic. off. 1, 33.

2 Biirge, A.:Die Juristenkomik in Ciceros Rede Pro Mure#érich 1974. 53.

3 Stroux, J’Summum ius, summa iniuria’ Ein Kapitel der Geshltgcder interpretatio iuris Berlin-Leipzig
1926. 21; Fuhrmann 1971. 74.

* Stroux 1926. 49.

® Fuhrmann 1971. 75.

® Buichner, K.:Summum ius summa iniurin: Humanitas RomanaHeidelberg 1957. 102; Tomulesa, S.:
Der juristische Wert des Werkes Cicertrs. Gesellschaft und Recht im griechisch-romiscliédtertum, I-II.
Berlin 1968. |. 230.

' Cic. Verr. 6, 4.Non agam summo iure tecum, non dicam id quod delf@aitan obtinere, cum iudicium certa
lege sit; Att. 16, 15, 1Ego ... dubitassem fortasse utrum remissior essesummo iure contenderem.

® Tomulescu 1968. 230.

° Cic.leg. 1, 15.

10 cf. Gérgemanns, HBeitrage zur Interpretation von Platons Nombiiinchen 1960; Morrow, G. RRlato’s
Cretan City Princeton 1960.

1 Cic.leg. 2, 23. 59.

12 Knoche, U.Ciceros Verbindung der Lehre vom Naturrecht mit démischen Recht und Geseditz. Radke,
G. (Hrsg.): Cicero ein Mensch seiner Zeit. Berld68. 41.

13 Hamza, G.:A ius naturale a Corpus Ciceronianumban (lus nakerran the Corpus Ciceronianum)n:
Hereditas Ciceroniana. Debrecen 1995. 75 ff.

14 Cic.rep.3, 22.

5 Cic.leg. 2, 13.
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the pretorial edict or théeges XlI tabularumtherefore, it can never lose its validityde
formulates in a strictly imperative mood the demaweder written down before in Rome:
“Lex iusta esto!” Law must be based on Justice, which might seewltrin itself, but
Cicero himself had felt the lack of this conditi@®; law depends solely on Justice, and social
cohabitation depends only on the law—this conclusiust have seemed considerably bold
in ancient Romé&.Appearing as a great system originator in philbgoCicero wanted to
encompass law in a system as well as in his worlkiertumately lost since then—entiteled
De iure civili in artem redigendowhich does not seem to have exerted much infliem
legal scholars in Ronre.

Returning tosummum ius summa iniuriat was quite common that certain maxims
formulated in everyday life and transmitted througbrary sources were appropriated by
Law as rules of universal validity. For examplerehare a couple géroverbiathat became
regulae iuris® Aquila Romanus quotes the sentetma quod libet, hoc licet”® which can be
found in the fragment of Ulpianus &son omne quod licet honestum eStPublius Syrus'’s
thought, “lucrum absque damno alieno fieri non potéstesonates with Pomponius’s rule:
“jure naturae aequum est neminem cum alterius dwrito fieri locupletiorem® Seneca
maior's sentencétacite loquitur; silentium videtur confessid® corresponds with Paulus’s
“qui tacet, non utique fatetur: sed tamen verumezsh non negare®

Il. In order to highlight the origin and the meanirighee wordinterpretatiq let us examine
the loci to see in what context the conceptsrpresandinterpretari are used by Plautus, and
other authors of archaic Roman literature bequedihes mainly in fragments. Poennulus
the slave says that the speech of his master cojdbe made intellegible by Oedipus, who
solved the enigma of the Sphinx tBdn Pseudolushe content of an undecipherable letter
could be solved only by the SybiftABoth cases are concerned with deciphering the imgan
of extremely intricate texts, which can be donel@sigely by oracula the solvers of great
predictions, of mythical secrets, so the authowdrthe activity ofinterpretari into the circle
of religious mysteries and endows it with the megrof decoding, of solving an enigrtfaln
Bacchides the importunate messenger is made to leave iroraicc fashion but quite
resolutely, with palpable meafisso the messenger, who interpreted the highly paaspd
threat for himself, thought it better to proceedrencautiously’’ In Cistellaria a father
gathers from the words of theetaira speaking with him that she seduced her’$dn. this
case it is not the enigmatic words and compositibtine interlocutor where one should draw
conclusions from, it is much rather the conclustsawn from the situation, the subjective

! Cic.leg.1, 18; 2, 14.

2 Cic.leg. 1, 18.

% Knoche 1968. 46 ff.

* Lilbtow, U. v.:Cicero und die Methode der rémischen JurisprudénzFestschrift fur L. Wenger. Miinchen
1944. 1. 232.

® Carcaterra 1971. 663.

® Aquila Rom fig. 27.

"Ulp. D. 50, 17, 144,

8 Publ. SyrSent.L, 6.

° Pomp. D. 50, 17, 206.

% Sen.contr. 10, 2, 6.

1paul. D. 50, 17, 142.

12 plaut.Poen.443 f.

13 Plaut.Pseud 25 f.

1 Fuhrmann, M.Interpretatio—Notizen zur Wortgeschichite. Sympotica F. Wieacker. Géttingen 1970. 82.
!5 plaut.Bacch.595 f.

18 plaut.Bacch.597.

7 Plaut.Cist. 316 ff.
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opinion that is denominated by the wadnderpretor.’ Refreshing the interlocutor’'s memory,
recalling a certain event can also be signifiedhgyverbinterpretari:? elsewhere the revealer,
the solver of a doubtful situation, or the implertogrof a plan is called thiaterpres whereas

in the last case it is the synonymiofernuntius® So Plautus uses the expressionisrpres
and interpretari with two connotations: on the one hand, in theigioal sense, meaning
mediation, on the other hand, in the sense of whaeding, making to understand, a more
abstract and indirect meaning; this latter meaimimglies a kind of irrational activity related
to the realm ofreligio.* This seems to be corroborated by the fragmenes &ftautus and
before Cicero.

A Pacuvian fragment connects the task of itlterpreswith the interpretive activity of the
auguresandharuspicesand it mentions a sinisterodigium? placing the interpretive activity
within the context of Roman religious institutichA. fragment from a Latin translation of the
llias contains a line from Agamemnon’s reply to Calchgg’emonition; comparing it to the
Homeric text it becomes evident thiaterpreshere stands for the Greetantis’ It is also a
fragment by Pacuvius according to which the agtiat the interpretari in the course of
interpreting obscure texts is at times doomed @hllgiuncertain guesséBased on this, we
can assume that in the beginning thierpresmediated not only between humans but also
between the human and the divine sphere, so ircabnese of fulfilling his task, besides
ever%/day logic he had to employ certain meanstibbitnged to the realm of the irrational as
well.

For the religious usage of these expressions onefind ample evidence in th€orpus
Ciceronianumand other authors from contemporary Roman liteeatugures haruspices
decemviriand Persiarmagi are mentioned amterpretes™® premonitions, miraculous and
sinister signs, thunderbolts, dreams, religiousnphgena, and generally the will of the gods,
all pertaining to the sphere rligio, constitute the object dfterpretari!' In many cases the
expressionsnterpres and coniector serve as each other’'s explanation, highlightinghea
other’? According to Cicero, this interpretive activity ieeded because of the obscure and
doubtful nature of certain religious phenomena,tsis not surprising that the concept of
interpretatiowas eagerly associated with obscure and polisearitents outside the circle of
religio too; e.g., in philosophical polemit.

In addition to its sacred connotations, the mostroon, practical usage ofterprescan also
be found; it occurs in diplomatic, administrativeilitary and commercial fields too. In these
casesinterpres is none other than interpreter or translator. Ha sources the interpreter
translates word for wordyerbum pro verbpoand in this respect he can be regarded the
contrary of theorator, who possibly takes over a thought from somebdsg, dout enriches

! Fuhrmann 1970. 84.

2 Plaut.Epid. 552.

® Plaut.Mil. 798. 951 f.; 962.

* Fuhrmann 1970. 84.

® Pacuv.v. 80 ff. Cives, antiqui amici maiorum meum, consilium soaiigurium atque extum interpretes,
postquam prodigium horriferum, portentum pavos.

® About theaururesandharuspicessee Latte, K.Rdmische Religionsgeschichkiinchen 1967. 141. 158.

" Mat. frg. 2. Obsceni interpres funestique ominis auc®f. Il. 1, 106 f.

8 pacuvy. 151 f.Nil coniectura quivi interpretarier, quorsum fleajua dictio contenderet.

® Fuhrmann 1970. 85.

0 Cic.leg. 2, 20;Phil. 13, 12;nat.2, 12; 3, 5div. 1, 3. 4. 46; 2, 110; Liv. 10, 8, 2; Gell. 4, 1, 1.

! Cic. leg. 2, 20. 30/div. 1, 3. 45. 92. 93. 116caur.30; dom.107; Quint. 3, 6, 30; Plimat. 2, 141; 7, 203;
Gell. 4,1, 1; Val. Max. 1, 5. 6.

‘2 Cic.nat. 2, 12;div. 1, 118; 2, 62. 66. 144; Quint. 3, 6, 30.

Y Cic.div. 1, 1166nat. 1, 39; Quint3, 4, 3.



92

and embellishes it with elements of style whenveeing it to the audienceCicero himself
used these possibilities of individualisation whentranslated the speeches of Greek rhetors
into Latin, an in his philosophical works on the@ayment of Greek modefsGiving advice

to poets in hisArs poetica Horace is against translation word for word perfed in the
manner of thenterpres® Quintilian challenges a poet's originality predjsbecause of his
being aninterpres® Interpretatio as a technical term first occurs in rhetorics, elymin
Auctor ad Herenniura discourse concerning rhetoric figures, whichimkthat a kind of
geminatio,the conduplicatiodiffers frominterpretatioonly to the extent that theerbum pro
verbo translation is a form-and-content true transferadfrain of thought from a different
language whereamnduplicatiois the same activity within a single langud@d@uintilian does
not consideinterpretatioto be a rhetoric figure as it was previously byr@ficius, but sees

in it only an exercise to be used in the courserheftoric training® In certain cases
interpretatio means the etymological analysis of words and tlestrprecise rendering of
Greek technical terms in Latin, in course of whiels, Cicero warns, one should avoid
excessive hair splitting.

It can be concluded that in the Ciceronian age ekgressioninterpres was used in two
clearly separable meanings. On the one hand, it weasl asinterpres deorumas the
definition of the person who enlightens phenomeoanfthe sphere atkligio, transmits the
divine will towards the human realm. On the othandh (as the religious semantic content did
not entirely occupy this concept), it was useddenoting the interpreter and translator who
mediates in human communication by bridging lingaisnpediment$.

As a scientific technical term, the wondterpres became widely used first in the fields of
philology and legal science. Cicero does not dal philologistsinterpretes’ According to
Suetonius’s account, however, Cornelius Nepos @reeefers to them agoetarum
interpretes™ In the field of legal science Livius remembersliisiHostilius agclemens legis
interpres”,** though this wording is slightly anachronistic &® tking did not interpret or
translate the law, concernimyovocatiq he only faciliated its implementatidf.in Pliny’s
Naturalis Historia the Ephesian Hermodoros appears as itierpres of the leges Xl
tabularum but it means only translatdt,just as in Pomponius's text the reference to
Hermodoros aswuctor means the samté.However, in connection witkex Valerig dating
from 4498c., Livius already speaks about timerpretesas a genuine legal technical term, as
they tried to establish the correct interpretatidrihis law in long legal debaté3Both the
explanators of théeges XlI tabularumdriven by an archeological interest, usually skeiag

for the meaning of a forgotten word, and ihes prudentesf the near past are mentioned as

! Cic.fin. 3, 15; Hierepist.57, 5.

2 Cic.opt. genl4;leg.2, 17;0ff. 1, 6; 2, 60De orat.1, 23;Ac2, 1, 6fin. 1, 6.

% Hor. Ars 133 f.Nec verbum pro verbo curabis reddere fidus intespr

* Quint. 10, 1, 87.

® Auct. ad Her4, 38. Cf.Fuhrmann 1970. 88.

®Quint. 9, 3, 98; 10, 5, 5.

" Cic.div. 1, 1;top. 35; off. 2, 5:fin. 3, 15; Liv. 1, 44, 4; Serhen.1, 3, 6; Gell. 4, 9, 9; Quintnst. 5, 10, 8. Cf.
Fuhrmann 1970. 89; Flashar, lFormen der Aneingnung griechischer Literatur dudit UbersetzungArcadia
3. 1968.

® Fuhrmann 1970. 91.

° Cic.div. 1, 34.

1 syet.Gramm.4.

YLiv. 1, 26, 8.

12 Eyhrmann 1970. 92.

3 Plin. nat. 43, 21.

“pomp.D. 1,2, 2, 4.

*Liv. 3, 55, 8.



93

interpretesin the sources form the'tenturysc.! Cicero does not simply call the lawyers of
his time interpretes iuris—as it was later used by Quintilian as the equivalef iuris
consultué—instead, he defines the task ioferpretari as a basic component of tigis
consultus activity, sometimes narrowing its scope by usiggonyms’ In De oratore in the
parts concerned with establishing the place andortapce of the auxiliary sciences of
rhetorics from the point of view of the theory afience and dialectics, Cicero does not
mentioninterpretatia® In his work entitledBrutus which deals with the history of Roman
rhetorics, in the loci dedicated to his friend, \i&$ Suplicius, one of the most outstanding
lawyers of the ag®,Cicero makes some remarks concerning certain aafseserpretatio
(primary highlighting its task to clarify and ordebscure and doubtful states of affairs), but
neglects to make its methodology and inner contru@n object of scrunity. In the course
of this he fails to mention the instancesiatierpretatio iuris when theiuris consultusis
dealing with the applicability and modes of apgdima of perfectly clearly formulated legal
texts that contain decrees of general valifiity.

In legal texts, the expressionterprescan seldom be encountered, and not as a technical
term. It usually means translator or interpretaehand only in specific cases does it signify
the person doing the interpretation, the one semyclor the meaning of texfs.The
derivations interpretari and interpretatio beyond doubt mean the interpretive activity
performed by lawyers and forums administrating igast Following Fuhrmann’s
thematisation, this interpretive activity could eefto different legal transactions (e.g.,
testamentastipulationes contractus, to the laws in general, to criminal laws, todiets in
criminal cases, imperial privileges, and certainarete decrees resulting from tleges XIll
tabularum other laws, the pretorial edicenatus consultand constitutiones In certain
cases the meaning isfterpretari ranges from interpretation to assumption and éstahg.'°
Based on this, the formational and developmentatgss of the meaning afterpretari
becomes visible. In the preclassical agégrpretatio often occurs in the spheres of religion
and mantics; i.e., indicating the mediation betwt#endivine and human spheres. However,
from Cicero’s time the latest, it became to meantthnslator's and interpreter’s activity; i.e.,
a secularised activity, mediating between humanyg; drom this time both grammar and
rhetorics, and on their analogy jurisprudence, hegaise it as their own technical teth.

! Cic. De orat.1, 193;leg. 2, 59;Brut. 144;Phil. 9, 10. Cf.Fuhrmann 1970. 92 f.

2Quint. 3, 6,59; CfC. 1, 14, 12, 5; 7, 4, 17 pr.; 6, 29, 4 pr.; 6, 3B,

3 Cic. Balb. 20; Caec.70; De orat.1, 199;leg. 1, 14;0ff. 2, 65.

* Cic. De orat.1, 185-192; cfBarwick, K.: Das rednerische Bildungsideal Cicerderlin 1963. 7 ff.

®> About Servius Sulpicius Rufus see Schulz, Geschichte der rémischen Rechtswissenschiédimar 1961.
65; Stein, P.The place of Servius Sulpicius Rufus in the dpweémt of Roman legal sciende: Festschrift fur
F. Wieacker. Goéttingen 1978. 176 ff.

® Cic. Brut. 152. Cf.Fuhrmann 1970. 96 f.

"Ulp. D. 45, 1, 1, 6; Pomp. D. 49, 15, 5, 3; Gast 3, 93.

®Paul. D. 1, 3, 37.

® Testmentalav. D. 32, 29 pr.; Nerva D. 40, 7, 17; Pomp. 56, 123; Afr. D. 28, 5, 48, 2; Gai. D. 35, 1, 16;
Scaev. 40, 5, 41, 10; Pap. D. 35, 1, 72 pr.; 50127Ulp. D. 7, 8, 12, 2; Mod. 31, 34, StipulationesProc. D.
50, 16, 125; Cels. 45, 1, 99 pr.; Nerva D. 2, ¥L,Homp. D. 23, 4, 9; Maecen. D. 35, 2, 32, 2; Paf2, 15, 2;
Ulp. D. 45, 1, 38, 18Contractus lav. D. 18, 1, 77, 80 pr.; Nerva D. 2, 14, 58;rMd. 13, 5, 24; Pap. D. 17, 2,
81; Paul. D. 50, 17, 172 pr.; Ulp. D. 23, 4, Laws in generalCels. D. 1, 3, 18; Iul. D. 1, 3, 11; Paul. D31,
23.37; Ulp. 1, 3, 13; Mod. D. 1, 3, 26riminal laws and criminal case®aul. 50, 17, 155, 2; Herm. D. 48, 19,
42. Privilegs lav. D. 1, 4, 3; Paul. D. 28, 6, 43 jreges Xll tabularumPomp. D. 40, 7, 21 pr.; 50, 16, 120.
Leges Gai. D. 23, 5, 4; Scaev. D. 28, 2, 29, 6. 13;.Fap8, 3, 2, 1; Paul. D. 49, 14, &dicta Paul. D. 13, 5,
17; Ulp. D. 12, 1, 1 pr.; 13, 5, 18, 1; 13, 6, 125, 4, 1, 11, 37, 12, 1, 2; 43, 3, 1, Sknatus consultdJIp. D.

5, 3, 20, 6; 36, 1, 1 pr.; 38, 17, 1, GonstitutionesMarc. D. 29, 1, 25; Paul. D. 50, 15, 8, 7.

0 Cels. D. 48, 19, 21; Nerva D. 25, 1, 15; lul. D, 86, 201; Afr. D. 47, 2, 62, 6; Pomp. D. 50, 286, 1; Pap.
D. 22,1,1, 3; Herm. D. 5, 3, 52; Gaist 4, 72a; Pap. D. 50, 17, 79; Ulp. D. 13, 5, 5, 6.

* Fuhrmann 1970. 99 f.
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lll. Celsus’s famous stateméinis est ars boni et aequi~transmitted by Ulpianus—occurs
as the opening idea of lustiniddigesta. It claims that whoever intends to deal with law
should first know where its name comes frdus got its name fronstitia, and—as Celsus
astutely defines—Ilaw is the art of the good and jts#/equitable. Following this train of
thought, Ulpianus states that lawyers should egertheir profession as a priestly vocation,
because they must respect justice, propagate tbhelédge of the good and the equitable,
separating the legal from the illegal, the pernhissifrom the forbiddeh.Later Ulpianus
defines justice as an unceasing and eternal éff@ive everybody their due right. Therefore,
the commandments of the law are the following:ite becently, not to hurt anyone, to give
everybody their dué.Since this definition is considerably well knowthere is no need for
further explanation. In concordance with this, dhpisexpressis verbisalls the magistrates’
attention to the fact that unlawful proceduresfarbidden. As far as judges are concerned—
for whom it is also forbidden to proceed with pality, prejudice, or in general incorrectly—
they must keep the principle aéquitasin mind, especially in the cases where their pabkon
consideration is of greater importaricEhe mere memorization of the legal material is not
equivalent with the genuine knowledge of law, ats@eemphasises; and he strongly blames
the lawyers who do not want to consider the enéve when solving a case, and who only
present an arbitrarily selected portion even whiktifying their responsd The principle
“suum cuique tribuere’remarkably harmonises with that locus of Cicerd&gpica which
definesius civileasaequitasestablished for the people living in the sameestath the scope
of preserving their goodsRegarding theCorpus Ciceronianumin the speech delivered in
defence of L. Licinius Murena, this contradictian thoroughly highlighted: in connection
with certain legal institutions of marital lavcdemptio tutelae evitandae causaemptio
sacrorum interimendorum caus&which became empty and troublesome by the time of
Cicero, the rhetor formulatés‘in omni denique iure civili aequitatem relinquerrverba
ipsa tenuerunt® So, criticism is not directed against the keystohthe state, the lawsbut
only against legal practitioners and their methoidsiterpretation.

The loci from theCorpus Ciceronianunreferring to aequitas—with special regard to
Cicero’s theoretical works—can be classified in fokowing categories® In certain cases
aequitasappears as the oppositeia$'* in other cases one can find the trinityagfquitas—
ius—lex which divides the concept of law in a very spegiay.*? On the one hand, it divides

1 Ulp. D. 1, 1, 1.luri operam daturum prius nosse oportet, unde noineis descendat. Est autem a iustitia
appellatum: nam, ut eleganter Celsus definit, it &s boni et aequi. Cuius merito quis nos sac@slo
appellet: iustitiam namque colimus, et boni et aawtitiam profitemur, aequum ab iniquo separanfastum
ab illicto discernentes, bonos non solum metu pnenaverum etiam praemiorum quoque exhortationeextf
cupientes, veram nisi fallor philosophiam, non datam affectantes.

2 Ulp. D. 1, 1, 10lustitia est constans et perpetua voluntas suurqueuiribuendi. luris praecepta sunt haec:
honeste vivere, alterum non laedere, suum cuidbadre.

3Ulp. D. 47, 10, 32; 5, 1, 15, 1; Gai. D. 50, 1306 3, 1, 13, 6; Tryph. D. 16, 3, 31 pr.

* Cels. D. 1, 3, 17. 24; cf. Pakk, A.: lus est ars aequi et borln: Studi in onore di A. Biscardi. Milano 1982.
. 27 f.

® Cic.top. 2, 9.lus civile est aequitas constituta eis, qui eiusaéritatis sunt ad res suas obtinendas.

® Cf. Benedek, F.Die conventio in manum und die Férmlichkeiten deeg&thlieBung im rémischen RedhTE
Dolg. Pécs 1978. 19 ff.

" Cic. Mur. 27.

8 Cic. Mur. 27.

°Cic.leg. 1, 14.

19 Ciulei, G.:Les rapports de I'équité avec le droit et la justidans I'oeuvre de CicéroRevue historique de
droit frangais et étranger 1968. 640 ff.

1 Cic.inv. 32; part. 28; Caec.36; De orat.1, 56.

12 Cic.top.5. 7.
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justice into aus based onex, on the other hand, intoias based oraequitas' Elsewhere—
e.g., inPro Caecina—aequitas none other than the meansimterpretatio iuris®> A third
different group is constituted by the loci wheemquitasis referred to as a synonymiaé.® In

his philosophical worksequitasappears in many thoughts as a projection, a fdrmstitia,
being the foundation of human relationsHipk. brings us closer to our present topic of
discussion if we try to trace the occurrencesaefjuitasin Cicero’s speeches and his
correspondence. In certain characterisations iearspas a personal characteristic feature.
This is the way he characterises Sdipimd Servius Sulpiciusand as he expects every
Roman in office to possess this quality, he firtdsarticulary desirable in the case of jud@es.
At the same timeustitia appears only as an exception as somebody’s pértatare in
Ciceronian characterisationsAequitas often mentioned together witlas not only as its
complementary, is considered an ethical norm thialysp an important role in the
administration of law? so it does not appear as the kind of equity thaildgive the judge
the possibility to reach a decision in contradicti@ith written law because this way the
verdict could easily become unjust, coming to altentradictory with its ain®

Let us take a quick view—following Pringsheim’s tstaents—to the changes that the
concept ofaequitasunderwent after Cicero, as the complementary gpbsite ofius, and
see how the concepts iofs aequumandius strictumare formed? Theius aequunadjectival
construction does not imply an equity based legf@irpretation used in an abstract sense, but,
in accordance with the original meaning of the eiilje aequus it denotesequal right
identical for everybody both in literary and legal sourt&®asically, it is notius that is
divided intoius aequumandius strictum but it isaequitasthat appears as a principle which
regulates, at times aids, corredtss, at times harmonises with it, at times constituses
contradictory principle, which, however, was newsfined at the level of an abstract
definition, probably due to a lack of effdftDuring the period of the domina&equitaskept
gaining terrain fromus. A turning point in this was Constantinus’s legtgn who, on the
one hand, declared that it is the emperor alone whentitled to interpret the difference
betweenus andaequitas on the other hand, he maaequitasthe synonym oiustitia andius
iustitiaque ranking these aboviess (strictum).® This idea was later taken over by lustinian
legal science, so the sources reflect the cleairdome ofaequitas with which the concepts
of humanitas iustitia, benignitas utilitas andbona fidesare associate, leaving toius the
meaning of strict, limited andsi# venia verbe-narrow-minded law, clinging to a rigid, word
for word interpretatiort! The expressioius strictumcannot be found in the literary sources

! Ciulei 1968. 642.

2 Cic. part. 39;rep. 5, 2.

3 Cic.top. 2. 24;part. 37.

* Cic.rep. 1, 2;Lael. 22;0ff. 1, 19;top. 23.

°Cic.adQ. fr. 1, 1, 45.

® Cic. Verr. 5, 81.

" Cic.fam.4, 4, 3;Phil. 9, 10.

8 Cic.leg. agr.2, 102;Tull. 8; Flacc. 49; Cluent.5. 159.

° Cic.fam. 13, 28A, 2; 13, 66, 2; cBiirge 1974. 49 ff.

10 Cic. De orat. 1, 86. 173. CfSchulz 1961. 90; Pringsheim, Fus aequum und ius strictur@eitschrift der
Savigny-Stiftung fur Rechtsgeschichte, Romanisgsahteilungd2. 1921. 643 ff.

Y Cic. Phil. 5, 20;imp. Cn. Pomp58. Cf.Biirge 1974. 52.

12 pringsheim 1921. 643 ff.

13 Cic. Verr. 3, 118; Liv. 38, 50, 9; Ta@nn. 3, 27; Senepist.86, 2; Tryph. D. 29, 1, 18, 1; Paul. D. 46, 1, 65;
3, 36, 11; 6, 58, 15, 1.

1 paul. D. 50, 17, 90; 44, 4, 1, 1; Ulp. D. 2, 12, 3. Cf Pringsheim 1921. 644.

*C.1,14,1;C.Th. 1,5,3; 3,1, 8.

% Ulp. D. 15, 1, 32 pr.; Pap. D. 26, 7, 36; Paul3B, 3, 25; Pap. D. 46, 6, 12.

" Pringsheim 1921. 648.
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of the classical periodudicium strictumis used as a technical term of rhetorical wdrks.
Statius's Silvae strictae leges are opposed toaequunf ius strictum becomes an
unquestionable technical term only in lustiniaggdl work®

Returning to Cicero, the expressiofsummo iure agere”and “summo iure contendere”
indicate the use of the whole range of possibdlitéered by law which itself does not mean
legal practice contradictory withequitas whether it is proper or improper becomes clear
only in the concrete situation. At times Cicero taes possibility to be lenient, but the hostile
behaviour of the opponent can make him legitimadelyagainst it with the strictest means of
the law, keeping in mind not only his personaliiesés but the interests of the state as Well.
(Concerning the point thaummum iuslepends on the specific situation, both Stfcaxd
Biirge' quote as a literary example, the scene from Shakes'sMerchant of Venicen
which, Portia as judge uses, instead of the rattidhea literal interpretation of the law against
Shylock, who is reluctant to accept the doge’s neap@itable proposal. She turns the situation
inside out and finally makes him withdrdvAequitasas the principle ointerpretatiois not
formulated expressis verbisn connection with thecausa Curiana treated by Cicero.
However, since basically it expounds the contramlicbetweennterpretatio restrictivaand
interpretatio extensivain its contentaequitasseems to belong to its essence. The basic
question concerning the facts of the case is wheshestitutio pupillari§ can also be
regarded asubstitutio vulgaris? and, in relation to this point, the question wieetthe
alternate heir so ordered is also the heir of thgukather should also be answéreq.
Mucius Scaevola argued for the restrictive, L. higs Crassus for the extending
interpretation. Consequently, both of them refetieeductoressubstantiating their opinion.
Moreover, Crassus, employing the weapon of humaderfun of the obsolete formulation of
the legal text, thus ridiculing its restrictive énpretation? (The decision made in themusa
Curiana did not prove to be long-lasting in legal scienas,we know about several later
sententiaeontradictory with thid?)

As we have seen, neither Cicero, nor other Romgal Iscientists, basically reluctant to
formulate abstract definitiors, determined the uncontradictory concept aéquitas
Therefore, the decisiveness of the attempt to stivescriptum—voluntascontradiction,
emphasised by Stroux in connection with teusa Curiand? loses its validity because
aequitasworked as a rhetorical ornament rather than acbpsiciple of judgement
Crassus, who acted patrocinium aequitatisn thecausa Curianaproved to be the advocate
of ius strictumin another case. M. Marius Gratidianus sold a o€. Sergius Orta, from

! Sen.contr. 1. praef 23; 4.praef 3; Quint. 12, 10, 52.

2 Stat. Silv. 3, 5, 87 f.Nulla foro rabies aut strictae in iurgia leges; nuon iura viris solum et sine fascibus
aequum.
%C.4,31,14,1;5,13,1
D. 40, 7,28 pr.; C. 3, 42,
* Cic. Verr. 6, 4.

® Cic. Att. 16, 15, 1.

® Stroux 1926. 57.

" Birge 1974. 54,

8 Shakespear&@he Merchant of Veniog, 1, 300 ff.

° Gai.inst 2, 179. CfFinazzi, G..La sostituzione pupillareNapoli 1997.

9 Gai.inst 2, 174 ff.

1 Cf. d’Orta, M.: Saggio sulla *heredis institutio’, Problemi di ofie. Torino 1996.
12 Cic. De orat.1, 180. CfBiirge 1974. 58; Schulz 1961. 95.

13 Treb. D. 26, 2, 33; Mod. D. 28, 6, 4 pr.

“lav. D. 50, 17, 202.

!> Stroux 1926. 57.

15 Birge 1974. 54.

, 2; Pap. D. 5, 3, 5Rdul. 13, 5, 30; Tryph. D. 23, 2, 67, 1; Pap. 8.2, 86 pr.; lav.
8, 1; Gast 3, 18.
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whom he had bought the same plot a few years eafli plot was loaded witbervitutes
about which Sergius Orta, as the former owner rhase had knowledge. However, when
signing of the contract, Gratidianus did not memttbe servitutes though this would have
been his duty.In the case o#ctio emptithe seller is responsible for tdelus the judge had

to decide whether Gratidianus proceedetbseor not. Theadvocatiof the parts had a great
opportunity to influence thidex using rhetoric devices based on legal sciénke.Cicero
remarks too, in this case Antonius based his reagamn aequitas opposed to him, Crassus
clung to the more restrictive interpretation. Thp@arance of these poles in the same case
unequivocally harmonises with the training practafe rhetoricians, where thenagister
divided the case to be discussed among the stutteatsvay that half of them had to defend
their Point of view based amequitas the other half based ams strictum then they changed
roles.

In as much as we do not considequitasto be an abstract idea in these cases, but aelg fr
applicable rhetoric device, Cicero’s rather libet@ndling of the concept ofequitas
harmonises with other statements that deal with eébsence of eloquentewithin the
boundaries designated by legal science—which iivengcase can mean the facts of the case,
determined by thauris consultus—the orator can freely move while concentrating his
attention on the task of defence; all the moreasdje is not striving to prove the truth, but to
convince the audience of theeri simile® (To illustrate this, Cicero tells the following
example. A simple man from the country wanted toiags consultusP. Crassus for advice,
but the jurist sent him away as he thought thatdhéd do nothing for him. However, Servius
Galba, the rhetor, presented him so many examplsyllels, arguments interlarded with
humor, based oaequitas and not orus, in support of theusticus that the jurist—still not
sharing the rhetor’s point of view—had to admittthis arguments were so probable that they
almost sounded like truth.The freedom of movement of the rhetor is considisr greater
than that of the jurist; as Gellius puts it, heds closely tied to the truth content of the fdcts.
The rhetor had to be able to argue for or agalmessame case, as this technique constituted a
substantial part of rhetoric studiéZhe difference between legal and rhetorical metheds
long preserved in Rome, as Quintilian admits inlhgitutio oratoria in the chapter in which
he emphasises the importance of the rhetor’s doguiegal knowledge® In the course of
time, this difference became even wider, whenhatleginning of the Principate, political
eloquence faltered, whereas eloquence lost itsezimms with jurisprudence by dealing with
fictitious examples and solving more and more iai#f rhetorical situations®

IV. Investigating the use and explanation of ph@verbium “summum ius summa iniuriai

the works of Erasmus of Rotterdam seems to be aufisted not so much by the historical
and dogmatic depth of the Erasmian interpretatiog-thes idea was made the object of much
more intensive and exhaustive legal theory scrutimynumerous humanists; e.g., Claudius
Cantiuncula, Bonifacius Amerbach or Symon Grynagusnly due to Erasmus’s slighter

! About theservitutesseeGrosso, G.Le servitu prediali nel diritto romand orino 1969.
% Cic. off. 3, 67.

3 Birge 1974. 61.

* Cic. De orat. 1, 244; Quint. 7, 6, 1. Cf. Schultel, K.: Orator—Untersuchungen (iber das ciceronianische
Bildungsideal Frankfurt am Main 1935. 37 ff.

® Biirge 1974. 63.

® Cic. part. 90; off. 2, 51.

" Cic. off. 2, 40.

8 Gell. 1, 6, 4.

° Cic. De orat.2, 30.

Quint. 12, 3, 2 ff.

M Norden, E.Die antike Kunstprosa_eipzig 1909. I. 126 ff.
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interest in historical studies)—but because of tmenense influence produced by this
excellent humanist over the centuries enhancedidgriormous authority, which is hard to
underestimaté. Without any need to enter a more meticulous staflthe genesis and
influence of Erasmus'ddagia it can be stated that from its first edition e t1é" century
until the end of the 8century, it was used as a widely appreciated scpaéxt book, so it
can be safely assumed that tsemmum ius summa iniuria” paroemgained considerable
popularity among humanists, theologians, philosophes it is proved by it being frequently
quoted in the most various contexts.

As Erasmus had been making an effort to perfecAttagiauntil the end of his life, several
versions and explanations of this idea can be arteced in the Erasmian corpus. The first
edition dating from 1500 refers to the proverb o tplaces: first in connection with the
Terentian quotatiorisummum ius summa malitid” later with regard to Plato and Cicero
under the title ofad vivum summo iure® The text appearing in Basel in 154fut dating
from 1536 synthetises all the known occurrenceshés idea in Latin authors.Before
enumerating and analysing the loci, trying to avthid charge that he includesntentiae
instead ofadagig i.e., proverbs, Erasmus gives a long explanatima, eventually finds his
acquittal in quoting the Terentimominatim®

Not being a jurist, Erasmus dedicated less atterttiothe legajparoemia except for a few
explanations referring to lustitia. Only four yedrsefore his death, in 1532 did Erasmus
become interested in juridic regulations, and askedriend, Bonifacius Amerbach in a letter
to send him some material, suitable for the congedf theAdagia Then, after receiving

! Cf. Appelt, T. C.:Studies in the Contents and Sources of Erasmusjiadaith Particular Reference to the
First Edition, 1500, and the Edition of 152Bhicago 1942.

2 Kisch, G.:Summum ius summa iniuria: Aequitas und bona fides. Festgabe SimoniuseBE955. 211.

% Desyderii Herasmi Roterdami veterum maximeque fmsig paroemiarum id est adagiorum collectanea
Parrhisiis M. lohanne Philippo Alamanno diligenitiss impressore Anno MVc.

* Summum ius summa malicia. Non asscripturus eramsententias non adagia dicerer conscribere, nimee
Comino nominatim pro adagio referretur. Verum ill@herme dicunt ,lus summum sepe summa malicia est.”
Quo proverbio monemur equitatem potius quam legttends sequi.

> Ad vivum summo iure. Id est ad cutem usque, itaiftegr nimis exactam rationem significantes, vidalic
guum rem nimis acriter urgemus. Thrasymachus aplatoRem Socratem Sicophantam appellat, id est,
calumniatorem, quia orationem suam ad nimis arctationem exigat, depravans potius recte dicta quam
incautius dicta in meliorem sensum trahens. AdeitqQuare sequundum exactam rationem, quando etltu a
vivum resecas, nullus artifex peccat. Nec huicimhigs illud apud Ciceronem pro Cecinna (8 65). Neaeteri,
inquit tum ad istam orationem decurrunt, quum seansa putant habere equum et bonum quod defensiant,
contra, verbis et literis et (ut dici solet) sumnooe contenditur, solent eiusmodi iniquitanti etrib@t aequi
nomen dignitatemque opponere. Est igitur summo aorgendere, leges ad vivum et nimis severam ramon
exigere, und et illud: Summum ius summa malicia.

® Des. Erasmi Rot. Operum Secundus Tomus Adagioriliads Quatuor cum Sesquicenturia Complectens, ex
postrema ipsius auctoris recognitione accuratissim@ibus non est quod quicquam imposterum vereare
accessurumBasileae ex Officina Frobeniana AN. M.D.XL.

" Summum ius summa iniuria. Summum ius summa iniuoia,est, tum maxime disceditur ab aequitate, cum
maxime superstitiose haeretur legum literis. ldnersummum ius appellant, cum de verbis iuris coritiend
neque spectatur quid senserit is qui scripsit. Narwes ac litterae, quasi legum summa cutis est, iBaptiam
guorundam superstitiosorum iuris interpretum, cagiosimul et eleganter illudit M. Tullius in actiomeo
Murena (88 25-27). Terentius (IV, 5, 47; v. 796rum illud Cherme dicunt, ius summum saepe sumritama
est. M. Tullius Officiorum libro primo (10, 33): Epo illud, summum ius, summa iniuria, factum ast tritum
sermone proverbium. Columella primo rei rustica®di (7, 2): Nec sane est vindicandum nobis, quitdjget.
Nam summum ius antiqui summam putabant crucemu€ia Celsus adolescens libro Pandect. Quadragesim
quinto, titulo De verborum obligatione, Cap. Sivaen Stichum (D. 45. 1. 91. 3, i. f.): qui scripseraestionem
esse de bono et equo, in quo genere plerunquesttbridate iuris scientiae periculose erratur. léch Paulus
libro quinquagesimo, titulo, De regulis iuris (D0517. 90): In omnibus quidem, maxime tamen in agguitas
spectanda est. Simili figura Seneca libro De iranpr dixit, summo animo. Si intelligis non ex al@enive
nequitiam, sed summo, quod aiunt, animo inhaerere.

® Kisch 1955. 207.
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the two-page-long collection, he urged his frieagé&nd him some more. It is highly probable
that this was how the quotations from the Romarrcgsufound their way into the 1540
edition of theAdagia®

In Erasmus’s interpretaticeequitasoften mentioned to highlight tharoemia "summum ius
summa iniuria” probably did not actually mean equity as a legtrpretive principle, much
rather justice that should be enforced even agéiestetter of the laf.For the explanations
Erasmus usually refers to antique authors generaillly the exact documentation of the
sources but at times without summarizing their eohtMost often the concepequitasis
simply used in the sense aéquum et bonupas the opposite ahiquitas placing the spirit of
the law above its letter. One can find the typethef Ciceronian pair of concepts in the
Aristotelian Ethica Nicomacheawhich asserts that a man can be regarded editélble is
satisfied with less, even if the law is on his sidied does not stick to his own justice in the
detriment of others, so equity is none other th&imd of justice® It is interesting though, that
that Erasmus does not make any reference to Aastothe early editions of th&dagig and
only the 1536 and 1540 editions allow us to assthmae probably he had the specific locus
from Ethica Nicomachean mind. In these latter editions reference is mx€icero’sPro
Mureng instead ofPro Caecina naturally, together with the classic formulatiofh the
proverbium which can be read iDe officiis We can suspect Aristotelian influence—on an
ideological level rather than in the concrete wogdi-in the reference to the intention of the
legislator opposed to the letter of the falthe image‘voces ...quasi legum cutis este.,
the words constitute the skin, the outward layerpriesumably Erasmus’s own. Erasmus’s
attention to the two legal fragments by Celsus Badlus respectively from tHeigestaby
lustinian was probably called by Bonifacius Ametindout he used them merely as a kind of
illustration without examining either their histeail or dogmatic backgrourtd.

Reaching the end of our introspection, we can ditasvfollowing conclusions. From the
maxims of legal logic as means of legal interpremmtin the present work we made the
proverb“summum ius summa iniuriathe object of our scrutiny, enumerating its ocences

in antique literary sources, namely in Terence,u@alla and then in Cicero. In this last
formulation the meaning of the proverb became tlstrolearly crystallized. It signifies the
excessive, malevolent legal practice in the coofsaterpretatio iuris which plays off the
letter of the law against its spirit. Following shive tried to trace the different meanings,
formation and the stages of development of theesgioninterpretatioitself, in the course of
which interpretatio combinedmutatis mutandighe nuances of the religious sphere, on the
one hand, and those of the grammatical field, an dther, until it reached the semantic
content of interpretive activity, and became a ueiieing factor by the classical age. The
Celsian sententia “ius est ars boni et aequformulates one of the most general, all-
encompassing basic principles oiterpretatio meant to offer protection against the too
strictly interpreted and appliedummum ius Although jurists never clearly defined the
concept ofaequitas it became a very important means of legal devet as a thought
emerging from the interaction of jurisprudence atafjuence. By presenting the relevant loci
from Erasmus of RotterdamAdagiaas a typical example of the persistence ofpda@emia
“summum ius summa iniuria”we wanted to show the way a proverb turning ir@gula
iuris—apart from its direct legal application—became iategral part of today's legal
common knowledge.

! Kisch 1955. 208.

2 Biichner 1957. 13 f.
3 Aristot. NE 1138a
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Roman Elections and Quintus Tullius Cicero’sCommentariolum petitionis

The Commentariolum petitioniwritten in 64 B.C. is the oldest campaign stratdggument
that has been preserved for us. In this handbookt@uTullius Cicero, younger brother of
the most excellent orator of the Antiquity, Marchgllius Cicero, gives advice to his elder
brother on how Marcus can wgonsuls elections, that is, how he can rise to the highe
position of the Roman Republic. In the present p&mmmentariolunwill be analysed in
detail examining the following aspectdie Antigue genre commentafl); the issue of
authorship of Commentariolurtil.); the characterisation of the competitors, Antoniusl a
Catilina, provided in Commentariolu(fil.); the system of elections in Anciet Rome ahd
crime of election fraud/bribery, i.e. tleeimen ambitugIV.) andtherole of associations and
clients in Roman electior{§V.).

|. The Latin genre commentargcommentariusycomes from the Greelhypomnema
Hypomnematavere meant to support memofmimneskesthai)either in form of lists and
invoices on business transactions, or private nmééntended for publicatiohGiven a wide
scope of meaning, the genre loypomnemawas suitable for being extended in several
directions; so for denoting descriptions of noteWprevents as autobiographical notes or
practical guidelineé.From the age of Hellenisthypomnemaerved more and more to denote
exegetic comments on literary texts; the locus egiovas followed by explanation and
various interpretations. Later, especially in thstlcentury of the Roman Republic, plain
presentations confined to sheer description okfagre calledommentariuswhich could be
elaborated into anna($ibri annales)or historical workghistoria) by historians. At the same
time, the notion otommentariusised in the sense of notes meant for privatearsat, least
not for being made public in the given form, did manish completely.

The question arises which literary gerf@emmentariolum petitioniss the closest to. The
form with diminutive suffix in the tittdcommentariolumypives the impression that the author
intended to sum up his views on applying for offlnerely in minor notes rather than in an
exhaustive writing. At the beginning of the workeonan read the greetings addressed to
Marcus Tullius Cicerd,on the other hand, it implies that he wanted tgis writing as a
letter® Both in the opening lines and in the last paragraipthe work Quintus Tullius Cicero
speaks to his brother Marcus in a fairly direcatdrnal tone, and at the end of the letter he
asks him to share his comments on, supplementorgeating the writing with him so that it
could be published as a genuicemmentariu§ By that the author made it clear that his
writing in the form sent by him was not to be calesed real commentary, but the improved
text he wanted to publish as such. Furthermoret wiothe manuscripts d@ommentariolum
petitionis bequeath this work as Quintus Tullius Cicero’s worgluded in books 9-16 of
Marcus Tullius Cicero’s correspondence with his &md friendgad familiares) On the other
hand, the text cannot be considered a letter irsthet sense for the structure, introduction
and closure of the writing as well as its attentiomletail imply that the author considered the
work to be made public later completed in most®piarts. Except for its private aspects and

! Laser, G.Quintus Tullius Cicero: Commentariolum petitionFarmstadt 2001. 3; Riipke, Commentarii.n:
Der Neue Pauly llIStuttgart—Weimar 1997. 99. ff.

% Gellius,Noctes Atticad, 12, 6; 20, 6, 3; Plutarchu8ylla5. ff.

% Laser 2001. 3. f.
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® Waibel, L.:Das commentariolum petitionis — Untersuchungenfrage der EchtheitMiinchen 1969. 58. ff.
® Commentariolum petitionis. 58.
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greetings, the text, or a significant part therbat can be published asmmentariusis fully
presented to US.

It is rather dubious if Quintus published—could @éaublished—this work after it had been
revised by Marcus, in which he outlines the orgaim® and management of the election
campaign since he explored the details of the fightvotes with relentless honesty. Ginter
Laser sums up the core of Quintus’s writing asof@f: in order to obtain theonsuls office
the applicant should not shrink back from any @ickalse promises, lies, pretence and
approaching/flattering any group that fits the msgf

Even more important than discrediting opponents iwin as many friends as possiBli.is
important to appear in the company of popular pgophven if they do not support the
candidate since those who can see them togethenatihecessarily know thatQuintus lists
three kinds of ways of how to arouse sympathy: wbee does good to somebody; when
people hope that we will do good to them, or wheopte likes us.One should send the
message to the friends of our friends that one matl be ungrateful if they support us. One
should promise them offices since the worst thalccdappen is that we might possibly not
keep our promise once having won tansul’soffice® The most important thing, however,
is that when one appears in a village, everybodg wdunts must be called by their name.
Quintus asserts that a candidate should keep tipeofnantire Italy in his mind so that there
should be no village where he has no sufficientpst Each electoral district should be
covered by a web of friendly relatiohdhe most important thing, however, is that whea on
appears in a village, everybody who counts mustdiled by their name. However, so many
names to keep in mind is an impossible task fobady. To this endpnomeclatore{name
reminders) were used, who whispered who was whm ane’s ears® In Quintus Cicero’s
view, to contact those who are hesitating betweelitigal sides three things are needed:
generosity, attention and, occasionally, some psét@ and flattery> One should let
everybody to have access to him day and night;ybeely should be helped; or at least one’s
help should be promised but all this in such marthat one does not hurt self-esteem of
those whom one helps.

lI. The issue of authorship of theéommentariolum petitionidias many times divided
researchers. At the turn of the 19th and 20th cmstuG. L. Henderson questioned the
originality of Commentariolunbut his assertion drew no significant responsiserefor or
against, in the literatur€;and in his entry on Quintus Cicero Fr. Miinzer tdl& position
the work was original? In the middle of the 20th century, W. S. Watt, heblisher of

! Laser 20014. f.
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Commentariolunexpressed his amazement that this work could baegebeen considered by
anybody Quintus Cicero’s letter written to his It Marcus;and refusing the standpoint of
hypercriticism. The recent publisher, G. Lasergikthe text was Q. Cicero’s waTldgainst
Quintus’s authorship the following arguments haweerb put forward. They deem it
exaggerated naivety that the younger brother, Qsimtould have made notes for his elder
brother, Marcus on what strategy he should follomil@vapplying for theconsuls office, and

in these notes—as he himself confessed—he woulthaae made known anything to his
brother that he had not already known, or couldehavown. Also, it might definitely give
rise to suspicion that the arguments against thgetitors, Antonius and Catilina put forth in
the Commentariolunreturn almost word for word in Marcus’s oratiorgistered under the
tile In toga candidahanded down to us by Asconius in fragments. Ongtleeinds of the
above, they qualify th€ommentariolumforgery compiled fromin toga candidaand Pro
Murenagnd Marcus’s letter written on the public admiragbn of the provinces addressed to
Quintus:

These arguments have been denied by several expetteding R. Till, with the following
reasons. The inherited manuscripts of Cicero’s watkn hardly give an answer to the
guestion of originality. Quintus’s four letters pegved for us, three of them addressed to Tiro
and one to Marcus, cannot support any linguististglistic conclusions drawn with regard to
his author profile. On the other hand, it is hightyprobable that his style would have been
greatly different from the language of his brotkdgtters who was almost the same age as
him and had the same education. The assumptianialgithatCommentarioluntan be dated
as well to the late period of the Age of Augustas de refused by putting the question
whether who could have been the person in theyleats of the reign of Augustus that
deemed it was in his interest to give a detailegcdption on the election and campaign
secrets of the year 64 B.C. And even if somebodiydexided to do that why would he have
chosen Quintus Cicero, a rather grey figure botHiterary and political terms, as the
authority of what he wanted to expound. What bénsfuld he have gained from using
Quintus’s name after Marcus’s death for revealirggnother’s policy of opportunism? Who
could have been the author who had such exact leagelof the conditions and events of the
given year that no errors whatsoever were madasinvhting? Why would he have chosen
just the period as the subject of his descriptitienvCatilina had not been swept off the scene
of public life? Finally, what forger would have lbeso modest to emphasise right at the
beginning of his writing that the fictitious addseg could not learn anything new from his
summary?

The author hardly wanted to win rhetor’s laurelcsirnis style is dry, his sentences have an
unpleasant ring.The Commentariolunprovides formidable knowledge of the events of the
years discussed in it, so its author must have Ibynaans been a contemporary who
experienced these events from quite close. Refesemcade to Marcus’s situation and
backgroun give account of such knowledge that it can be dgagssumed that from words
let drop or sentences left unfinished the addresgaetly understood what the author meant.
As a matter of fact, Marcus was not lacking knowkeof the process of applying for offices
either, however, it can justify Quintus’s effortdam up relevant experience that he had also
applied for minor offices(magistratus minores)and so he could add his personal

! Watt, S. W.M. Tulli Ciceronis epistulae I1lOxford 1958. 179.
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observations to his brother’s stratégphe plural used in sentences with more persome to
also indicates that the writer of the letter mighve had a direct relation with the addressee.
The fact that certain sentences fr@lmmmentariolunreturn almost word for word im toga
candidacannot be an argument against originality. Quistrg his notes to his brother with a
view to have them supplemented and corretfedm which one can draw the conclusion that
later on he wanted to make his writing public—atater point of time, in May 59, he
forwarded his work entitledAnnalesto Marcus also for correction with the intentiom t
publish it* As a matter of fact, theommentariolunwas not published by Marcus either in 64
or later since by doing that he would have allow@dhave an insight into his own political
intentions and opportunism, but the charges agd@ingtinius and Catilina gathered in these
notes he could use with clear conscience and coabigr in his later oration)n toga
candida® The publication of the work later was just as mggiMarcus’s purposes as the
publication of several of his letters addressedAtticus. Taking all the above into
consideration, albeit for lack of direct evidence are forced to dismiss the standpoint of
hypercriticism and until the contrary is proved oneguously we need to allege that Quintus
Tullius Cicero is the author @@ommentariolum petitionis

Quite openly, Quintus explores his brother’'s fanirfavourable situation in applying for the
consuls office. In the eye of the nobility he is consielé 'a new man{homo novusj who is
not backed either by a proper groupabientes or sufficient financial support; while his
competitors, Antonius and Catilina are aboundinglithese® Although the ternhomo novus
was never defined exactly, it was used in a duaeseas a narrower denotation it meant all of
those who did not have ampnsulamong their ancestors; in a wider sense it denthiese
whose forefathers, even if not having obtained highest rank, did obtain some office or
were allowed to be the members of #®matus The optimatesused this term properly since
for them it meant only the parvenu; however, Ciadzolared about himself quite proudly that
he had obtained all possible offices at the youngge permitted by lawin suo annao)
although he did not come from the aristocracy efsénatusA similar thought can be read in
Pro Murenatoo?

For Marcus his own character and view of life mbave meant a disadvantage too since
being a Platonist it was alien to him to apply enee(simulatio)indispensably necessary for
applicatiort® and the ability to make friends with people inartb adjust to voters.His key
weapon was his oratory skills that helped him tkenhimself popular among the people
(popularis)*? On the other hand, he had to beware of appearimapalist politician since it
was not the urban mass@sbana multitudoYhat would decide the outcome of the election.
Interestingly, Quintus did not attribute any spkd@mnificance to the help Marcus had
recently given to populists (C. Fundanius, Q. GallC. Cornelius and C. Orchivius),
regarding the election he considered it simply efulsstep to win the relevant associations
(sodalitates)* From first to last, Marcus attempted to avoid @pipey a populist but in his
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efforts he got several times in unpleasant sitaatiso, for example, when he undertook C.
Manilius’s cas€.What happened was that the urban masses forcezMar live up his word

to undertake the defense of C. Manilfusie proceedings were not held in early 65 duééo t
political situation, and so Cicero escaped froomgdorced to make an unambiguously clear
political statement in publit Although Quintus does not consider the aforesgittments of
defense a standpoint of especially great weightldeams the action taken for the benefit of
Pompeius in 67 even after such a long time antettdould cast shadow on his brother’s
career’ The reason for that can be most probably lookednfche fact that while statements
of defense made in court of justice were consideneehts soon forgotten in the turmoil of
everyday life, Marcus himself protested againstngeconfronted with his standpoints
formulated in statements of defense later on aWis opinion> This oration made in the
popular assembly for the first time psaetor entering office represented an unambiguous
confrontation with thesenatussince it was the popular assembly and nostratughat was
competent to decide the superior commander’'s aitghgimperium) to be granted to
Pompeius. To promote his popularity, Cicero gaee frein to diminuting the authority of the
senatus and subsequently many were very much offendedhisy act—so he had to
manoeuvre quite skilfully during the process of laggion not to alienate Pompeius and his
adherents, on the one hand, and not to worsenhaisces in the circles afenatoresby
asserting his commitment to Pompeius, on the &ther.

How does Quintus in early 64 evaluate his brothefiances in the election, and what
opinions does he formulate on the competitors? d#esiders it a fortunate circumstance that
his brother does not have any respectful compstitdro come from the nobilitgnobilitas)

and he points out that C. Coelius Caldus,atwesulof the year 94—the lastomo novusvho
fulfilled the consuls office before Cicero—must have had quite a diffi job since he had to
overcome outstanding figures of the nobilitythe nobility of the age considered the
consulatustheir own monopoly: they believed that electing Ciceconsulwould defile and
desecrate this officeAfter that, Quintus enumerates the four possifiponents, of whom
Galba and Cassius albeit coming from high-born li@sihad no chances because they do not
have enough persistence and dff¥&he criminal procedure against Catilina turned out
favourably in spite of anticipatior$,although somewhat earlier, in July 65 Marcus ditl n
think it was possible, and was pondering over pbgsindertaking Catilina’s defense as by
that he wanted to win Crassus and Caesar standihmnd Catilina for his later election
campaign-? Eventually, Marcus did not undertake to defendli@at and after the verdict of
acquittal Catilina entered into an election all@math Antonius, which was approved by the
aforesaid influential political factors too. Allithunambiguously shows that political alliances
of the period were formed accidentally based ometiirinterests, and that in order to increase
his chances Cicero would have been willing to emtier alliance even with Catilina, and after
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their election most probably he would have apptieel same tactic against him as against
Antonius—these assumptions, however, are on thgeverunhistorical speculations.

lIl. The characterisation of the competitors, Antoniasl €atilin& is perhaps the most
remarkable part of th&Commentariolumboth in terms of language and the palpable
description. Quintus considers both persons unafegdsr his brother; at the same time, he is
compelled to see them as factors that must be neckavith—regarding both of them he
states that their past is obscure and sinful, bbthhem live to fulfil his desires, and none of
them has the necessary financial means to be ableonduct the election campaign
successfully (with this last remark he opposes them to the thrgalpper and middle classes
who want to protect their wealth)At the end of the presentation he underlines af th
common feature that it is not so much their orilgom high-born families but their sins that
make them well-known, and those casting their voteshem would stab two daggers at the
same time into the statélhe use of the term daggica)is not by chance, by that Quintus
lets Marcus associate it with Antonius’s and Qadls aforesaid characterisation, in
particular, that both of them are assasésicarii).

C. Antonius, son of M. Antonius, the orator, whaight Cicero tod, bore the sobriquet
Hybrida (bastard), and is kept in evidence amohgrstas the uncle and father-in-law of the
later triumvir M. Antonius. Quintus adduced agaimish that in 70 theensoreexcluded him
from thesenatu$ because he sold his plots and property in audti@nto his debtsAs the
next charge he mentions the lawsuit successfulbyidint against him by the inhabitants of
Achaia in 76 before M. Licinius Lucullugraetor peregrinusas a competent forum having
jurisdiction in the disputes of Roman citizens afidns® they charged him with looting them
as the commander of the cavalry during Sulla’s rafeterror’® The counsel for the
prosecution was the then twenty-four year old Oasand although Antonius withdrew
himself from thepraetor’s jurisdiction, six years later it was this act due which the
censoreexcluded him from theenatusNevertheless, he was admitted to sematusagain

in 66 aspraetor, and later in 42 he fulfilled theensots office too? When electeghraetor he
was not able to name friends in sufficient rankdounting and checking the ballots, only the
ill-famed Sabidius and PantheraHis father's name was probably of great help tm I
successfully applying both for thgraetors and later theconsuls office; however, Quintus
does not mention that in his election togdraetor Antonius got from the third place to the
first with Cicero’s help® —this fact also shows that election alliances wshert-term
partnerships based on interests of the morfer@oncubinage with a slave woman
(concubinatus)itself was not considered a rare thing or an exeeplly scandalous adt.
What caused dissatisfaction in the case of Antowass that he bought the slave girl whom he
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kept beside him in an open aucti@@e machinislas apraetor in office, and by doing so he
injured the dignity of the office he fulfilletl.

When the application procedure commenced Antonidshdt stay in Rome but we do not
know where his journey took hifOn official missions(legatio libera) the traveller was
entitled to reimbursement of travel expenses amdramodation and board; also he had the
opportunity, in addition to compulsory benefits, ntake the innkeepers hosting him pay
tributes—the fleeced innkeepécopo compilatus)as a proverbial phrase was used by
Petronius tod.0On official missions one could get enormously rizhit is proved by a locus
from one of Cato maior’s orations on his own casts expenseDe sumptu sud) In 59
Caesar made an attempt to eliminate the abuselicfunds by statutory instrumeiex
lulia de repetundis)and in Cilicia Cicero waived even the reimbursetrd expenses he was
entitled to> On his official journey mentioned by Quintus, Anigs substantially replenished
his financial resources to accumulate proper fdadgenerous distribution of gifts during the
election campaigrlargitio); on the other hand, he injured the people of Rtmoee—points
out the author—since he failed to fulfil his obliga to ask for the support of the people of
Rome personally during the process of applicafjpapulo Romano supplicar8)Later,
Cicero was yet compelled to exercise besuls office in concordance witliconcordia)
him’ since the popular assemkyomitia centuriata)elected Antoniugonsulon the second
place after Cicero—it praises Marcus’s sense dictdhat by doing favours to him he was
able to make the competitor attacked earlier stgndim as an associate in the office during
the times when he had to cope with the dangerseo€atilina plof

Expressing his indignation over Catilina’s past amay of life Quintus took to more powerful
means as in the characterisation of Antonius, whanh be clearly identified in the series of
pathetic poetic questiorisAt the same time, these questions and exclamationsot lack
irony as he sharply questions the nobleness ofil@as origin, on the one hand—although in
theory Catilina was more high-born than Antonius, dncestors obtained only theaetors
office while Antonius’s father was one of the laagipersonalities of the State—and the lack
of nobleness of his character, on the offi€@ontrary to Antonius who was frightened even
by his own shadow, Quintus characterises Catilingeineral as an uninhibited scoundrel who
despises and defames the fHwthen, he turns to the list of his outrageous déedde
underlines his poor family conditions, also refdrte by Sallustiud® as it was only through
Sulla’s proscriptions that Catilina took possessidronsiderable wealtf,and the fact that
his rakish and violent sexual nature was reinforogdvhat he experienced at home, seeing
his elder sister's condutt.The greatest part of the crimes in the presemat@mprises the
murders committed during Sulla’s rule of terroriagaRoman citizen¥ Quintus enumerates
the names of the murdered Roman knights, who stggb&inna and by doing so evoked
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Sulla’s revenge, in a generalising plural even d#tilha’'s bloodlust demanded only one
victim from the given claf.As one of the most outrages examples of theseersitte recalls
the murder of Q. Caecilius, Catilina’s own brotivetaw, who played no political role at all,
and considering his age the only thing he wantes! quéet old agé:it is highly weird that to
the best of our knowledge Marcus never mentionsntiueder of relatives committed by
Catilina®

Quintus gives a longer pathetic description noingmg back from depicting naturalistic
details of the brutal murder of Catilina’s wife, &idia’s sister, by M. Marius Gratidianus
Catilina? This murder must have affected the brothers ojossthce through their
grandmother they were relatives of Gratidian@$is man highly dear to the people of Rome
(homo carissimus populo Romaneas very popular among others because during the tw
consecutive years, in 85 and 84 when he fulfilled praetors office he took several
measures to prevent the people from being injsedt several points of the city they erected
statues of him, which were respected with cultienenies On the other hand, both Quintus
and Marcus conceals that in 87 Gratidianus as alaopribune and as Cinna’s adherent
threatened Q. Lutatius Catulus with crucifixion, avhescaped into suicide—the
Commentariolumrenders the merciless revenge of Catulus’'s son empecially Catilina
perceptible. Quintus demonstrates Catilina’s corruptness amge@us nature when he does
not fail to mention that Catilina lived togethertlwviactors and gladiators—both occupations
were inflicted by loss of honoiinfamia)in Roman la—and while actors satisfied only his
lust, gladiators meant grave threat to all thezeits® Since the Spartacus uprising, contacts
with gladiators represented threat to the peacthefState—Catilina obtained a troop of
gladiators from Q. Gallu¥. The danger implied by it is indicated also by tesolution of the
senatus (senatus consultudgted 12 October 63, twelve days before Cicerao& bration
against Catilina, claiming that Catilina’s gladisanust be dispersed to Capua and other
provincial towns-*

Catilina committed sacrilegésacrilegium)both when he washed his hands besmeared with
blood in the holy water basin of the Apollo tempfeer murdering Gratidianud$,and later by
other acts. However, Quintus puts it quite obliguedd speaks about defiling only one sacred
place and some other persons who became the irne@ims of Catilina’s crimé?
Quintus’s vague description is understandable dimee&ase is from 73 when Clodius charged
Catilina with incestjncestum committed with Fabia (Fabia was a Vesta prieséess half-
sister of Cicero’s wife, Terentia). Owing to Catsikihelp, Catilina was acquitted but the case
left the reputation of Fabia, and by that of Tei@atand Cicero’s family in tatters. There are
a few loci available on the case; e.g., Sallustinad Plutarch asserts Catilina’s outrageous
deed as a fact, but Cicero, should he refer tdatig never associated his sister-in-law’s name
with him. After that Quintus enumerates some pesspnname who belonged to the circle of
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Catilina’s close friendgamicissimi)' this, however, cannot be interpreted to imply that
Marcus or Quintus suspected as early as that amy#tiout the plot prepared by Catifira
neve3rthe|ess, certain names (Q. Curius, L. Vettieted later to the plot already appeared
here:

To make the list of crimes complete, Quintus poous that Catilina seduced free-born boys
almost in their parents’ lap—Sulla’s legislationdathelex Sca(n)tiniamposed a fine of ten
thousandsestertiuson this state of facts-which was public knowledge all over the city,
and was absolutely contrary to Cicero’s relatioydath several times underlined by Quintus
too® To cover Catilina’s recent scandal, Quintus adduice the case well-known to his
brother: the acquittal from the charge brought rgfahim for robbing goods from the
province Africa(crimen repetundarund) This lawsuit could have prevented Catilina from
applying for theconsis office® but in late 65 at Catilina’'s demand the purpostetibsed
jurors were recalled with the prosecutor’s, P. GledPulcher’s consent, and the newly set up
jury acquitted Catilind. Quintus, and later Marcus spoke about the corjugirs with
contempt:® On the other hand, Quintus does not talk abousstimand Caesar who supported
Catilina from the background.

Most probably Quintus summed up the negative featof the two competitors well-known
to his brother to help Marcus to make the citizangre of them in a concise foffpr to
make him able to properly threaten Catilina andofinis with charging them with their
outrageous deedd Against Antonius he enumerates the following adct&rief summary: his
debts; selling his estates; his contempt of thertcdus exclusion from thesenatus his
suspicious acquaintance with Sabidius and Pantlisfijing the dignity of the office by
buying the girl friend on the slave market; andnirthe recent period, looting the innkeepers;
and despising the people of Rome by not attendiegapplication in person. Legally, it was
only the abuse of the rights of official mission—s participation in Sulla’s proscriptions—
that could give proper grounds for calling him tz@unt for his deed¥.

In the description of Catilina’s past, when Quin&iaimerated the names of the knights killed
by him, and pathetically described the murder adti@ranus, he must have had kept current
political issues in view and not just the requir@tseof historical authenticity as that was the
time when those who committed murders during Ssiltaign of terror were called to account
for their deedS —in spite of the fact that pursuant to tietators regulations the killers of
proscribed persons should have enjoyed impUfiitks part of this process, a short time
the election of theonsulesL. Liscius, Sulla’s well-known captain and Beflies, Catilina’s
uncle were sentenced due to murdering proscribesbps during Sulla’s rule, although both
of them were quite ignorant persons and they cbale said that they had committed all that
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on the orders of SullaAt the end of 64, Catilina was also brought to teert of justice
competent to pass judgment on homic{daaestio inter sicarios)the investigator’s office
(quaesitor) was fulfilled by Caesar, the chairman’s office hy Lucceius, known as a
historian, who was good friends with Cicértn spite of the fact that Catilina could not give
an excuse for his deeds by saying that he actedeoarders of théictator, he was acquitted
because Caesar and Cassius backed® Horthermore, he could have been charged with
seducing boys and unlawfully keeping gladiatorgj amany people demanded retrial of the
case of looting the province. Although the firstvéait ended with acquittal, the public
opinion of the period evaluated it as a scandalougcome. So owing to Quintus’s
instructions, Marcus had sufficient material forgeable to threaten both of his competitors,
primarily Catilina with possibly charging the.

Marcus amply used the material compiled by his Heotin his oration entitledn toga
candidahanded down to us by Asconius in fragments: whapbaed was he claimed to
make the law motioned by C. Calpurnius Piso to sam&lection fraud in 67lex Calpurnia

de ambitu)stricter when the amount of the bribery moniedridhsted by Antonius and
Catilina went far beyond any usual exte. Maucius Orestinus exercised his right of veto
(intercessio)and Marcus heavily attacked his competitors lgetbesenatusenumerating the
following deeds. Regarding Antonius: looting Acharad despising the court; his own favour
he did to Antonius in the election of tipeaetor, assigning his goods; and holding back the
shepherds who worked on his estate in order tonisgaan army from them; Antonius’s
participation in Sulla’s proscriptions and the rdigken by him when driving a cart
(quadrigarius)in Sulla’s triumphal procession.

In the rest of the speech, he attacked Catilinacha&ged him with murdering Roman
citizens; financial abuses and crimes; immoralitg @ebauchery; despising the law; killing
Marius Gratidianus; gathering gladiators and sedytie Vesta priestess—and called both of
them a dagger pointed against the Stafthe two competitors made efforts to defend
themselves; however, not being able to come up amything against Cicero’s personality
and conduct of life, the only thing they cast os éyes was that he was 'a hew m@m@mo
novus)’ The oration produced its impact: it seemed motelgnt to elect an applicant who
did not have noble descent from the old times bas eligible for each layer of society and
the masses than CatilifiaAntonius achieved the second place after Cicend, Hds father's
former authority was of great help to him.

IV. The Republic of Rome recognised four kinds of papassemblies; three of them played
a part in the elections. Theomitia centuriatabased on propertgensuselected the prime
leaders of the Empire, tltwnsulesand thepraetoreswho carried out administration of justice
as well as theensoresvho implemented property estimation. The pointh@f system was
that based on their property status, income thellptipn was ranked among military/political
centuriae The centuriaeof the wealthier as a matter of fact did not antdonone hundred
persons while the number of persons in a singlguriaof the pauper was at least as large as
the whole first class; that is, the total of thghty centuriae of the aristocracyEquites
constituted eighteecenturiae The wealthier the people recruited were, the érighe number

! Asconius,Commentariu®1, 6. ff.

2 SuetoniuspPivus lulius11.

3 Till 1962. 336.

* Commentariolum petitionis6.

® Asconius,Commentariu83, 5. ff.

® Till 1962.337.

" Asconius,Commentariu®93, 24. ff.

8 Cf. Commentariolum petitionis3.

° Asconius,Commentariu®4, 3. ff.; CiceroPe officiis2, 59.



111

of centuriae was; i.e., the number of citizens classified ircheaenturia was steadily
increasing when the giverenturiaconsisted of less and less wealthy people. Throlghit
was possible to attain that people without any ergpwere represented only by five
centuriae Elections were held in a process penturiae—and "from up to down”. This
means that first wealthier people cast their vote after that the poorer, finally the pauper,
who constituted the major part of the populatiotthdugh the ballots cast by each citizen
were equal but their ballots were aggregated gagturia and theircenturia eventually
represented only a single ‘yes’ or ‘no’ vote, dagiag on which response the majority of the
ballots was cast in theenturia If a case had to be decided or an official hateoroted for,
voting was carried out only up to the stage whieexénturiaethat had already cast their vote
had reached fifty percent plus one ballot. As tighty votes of the eighteen votes of the
equitesand the eighty votes of the first class of theip@ains/the aristocracy themselves were
more than half of the one hundred and ninety-tesguriaein total, it can be clearly realised
that even the twentgenturiaeof the second property class had to cast thelotisadnly in the
very rare case that tleenturiaeof the knights and the first class had not reack=mbrd for
some reason. As, however, the first ninety-eiglmturiae actually represented merely a
fraction of the whole of the citizens, the electimas far from reflecting the will of the
majority of the citizens.

The day of the election of the consuls alwaysdalthe second half of July. The electors went
out to the Mars field early morning and gatheredcbgituriae The persons controlling the
elections announced the names of the candidatdsa#ter that voting began. The identity of
the voters appearing peenturiaewas verified by the guards at the gateway to thing
bridge. Voters wrote the initials of the name ad tandidate they supported on a wax covered
piece of wooden board. At the other end of thengpbridge a ballot-box was set up where
they cast their boards. Once arenturiahas cast their votes, ballots were aggregatedean t
ballot counting chamber, and the names of the dates were written in a predetermined
order, with the decisions of theenturiaeadded beside the names. When a candidate had
reached fifty percent plus one vote of the ballutshe centuriag voting was discontinued,
and the result was proclaimed. The institution ampaign silence was unknown to the
Romans since agents tried to convince voters te fartspecific candidates even at the gate
of the bridge. If it was foreseen that the resuwuid be unfavourable for patricians, then the
voting bridge collapsed "accidentally”, and the ingt had to be interrupted—and be
postponed for several days. Then, in some casegjresshowed up, who stated that they
were seeing ilbminag and this allowed declaring the whole proceduteand void?

Just as the election of magistrates was a necegsatyof the order of the state of the
Republic of Rome, in these elections election ffaddery (ambitus)played a part too. Very
soon after the making of the Twelve Table Law, B2 Athe first statutory provision was
published, which prohibited for applicants to ¢hkir fellow citizens’ attention to themselves
with specially whitened clothes made shinfnigitially, ambitus(walking around) indicated
not more than the activity when the applicant far bffice walked around among electors to
secure their votes for hifhlt is linked with the name of C. Poetelitribunus plebisthat in
358 aplebiscitumprohibited for the applicants to walk around onrkeé and in villages
among elector3,which provision was obviously intended to prevenethical practices to
obtain votes outside Rome. In accordance with Roteaminology, it was always only
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ambitusthat violated legal ordegmbitio did not! the latter was often used in the sense of
petitio, its meaning was sometimes undoubtedly pejordtiiteit never became a legal tefm.

It should be noted, however, that the aforesaid plebiscitacannot be considered punitive
statutes,

From the second half of the second century we kobwhe existence of two acts that
sanctionecambitus— they ardex Cornelia Baebidrom 181 and an act from 159but their
content is not known. In the age between C. Graxamna Sulla, the system qfiaestiones
perpetuaenas already quite extended. The first news pral/mea lawsuit specifically on the
charge ofambitusis dated to this period: in 116 one of twnsuls offices for the year of 115
was won by énhomo novusMarcus Aemilius Scaurus, who was charged by ial faving
lost the election, P. Rutilius Rufus wigmbitus In turn Scaurus did the same against Rufus;
otherwise both of the accused—who were prosecatdtse same time—were acquitfe@ihe
existence ofex Cornelia de ambitmade by Sulla is somewhat dispufestir understanding
of leges Corneliags not complete since there are two sources osethets available. First,
Cicero’s speeches; secondly, the writings of tleyéas of late principate, which are known
only in the form bequeathed in tiegest Cicero refers to these acts only to the extest hi
interests manifested in the given speech, th#hésthetoric situation makes it necessary; so in
no way does he make an effort to be exhaustiva ssrot his duty. The lawyers of the
principatus dealt with only those acts of Sullat tieenained in force after Augustus’s reforms.
The following reference, however, gives grounddonsidering the existence lefx Cornelia

de ambitupossible. It asserts that in earlier ages the icteatv were condemned to refrain
from applying for magistrates for ten years. Theredaidlex Corneliacan be hardly théex
Cornelia Baebidrom 181 since between his speech delivered iardef of Publius Cornelius
Sulla andlex Corneliamore than ten years had passed, and as in thisdpether laws
sanctioningambituswere also made, it cannot be supposed that thenterf punishment
would have remained the safhe.

In the periods after Sullguaestio de ambitwas usually headed bypaaetor, so for example

in 66 C. Aquilius Gallus fulfilled the office gfraetor ambitus On the laws following this
stage, information is supplied by Cicero Bto Murena At the request of C. Cornelius
tribunus plebisin 67,lex Calpurniawas born*® what can be known about its sanctions is as
follows. It contained expulsion from theenatus banning from applying for offices for life
(contrary to the ten years’ term defined undek Cornelig and certain pecuniary
punishment$® A senatus consultunfrom 63 emphatically sanctioned a part of the acts
regulated unddex Calpurniag so for example, the act of recruiting party aénhés for money
upon the reception of the applicant in Rome; thecdistributing a great number of free
tickets and seats for gladiators’ games; and thefawospitality to an excessive extéfthis
senatus consulturprobably interpreted and specified the aforesaid'f The events of the
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year 64, however—primarily the increasing lossesAmitonius and Catilina—made it
necessary to make a new law. This law beckxd& ullia enacted in 63, supported by all the
candidates applying for tteonsulatusof the year 62,which threatened with ten years’ exile
as a new punishment, and took firmer action agaitstributing money, and punished
absence from legislation due to alleged illnessthfeumore, it banned the arrangement of
gladiators’ games during two years before applymigh the only exemption from such ban
being an obligation to do so as set forth in a Veidit and testament. That is how the law
wanted to prevent paying money directly to votersd intended to limit the number of the
entourage of the applicants (as an increasinglatgeatourage almost appearing to be a
triumphal procession might have suggested sureryidb voters). It is a fact however—as
Joachim Adamietz’s witty and quite to the point egknreveals—that the actual limits of
ambituswere determined by nothing else than the confafigke financial possibilities of the
candidates$.

V. The associations founded by private persons, ysuaalled collegium held together the
communities providing protection and assistancep@sons living at the same settlement and
belonging to the same religious cult but were prilpmanot meant to serve everyday political
fights> To cover their expenses certain associations ekhiadmission feegapitulare or
regular monthly membership feéstips menstrua) which of course limited the number of
members; that is, most often the members ofcthilegia were from the wealthier layers of
urban common peopllebs urbana)traders, craftsmen, ship owners and not from lemp
labourers’, If an association, which did not claim any membgrsfees, was not able to
finance its expenses from its own resources, itccoely on the generosity of its leaders, or a
patronusbut if it engaged a conduct which was contrartheomaintainer’s intentions, then it
could lose the suppottThe political significance otollegia increased during periods of
applications for magistrates; however, even themas enough for the applicant to win over
the leading personalities of tlllegiumto his goals, the rest of the members obediently
followed the opinion leadersClodius’s activity added a peculiar element to puditical
operation of certain associations. Clodius defipitaised the number afllegiathat did not
claim any membership fees and brought togethest¢hen of the city, which highly shocked
Cicero® The maintenance and “representation” expenseseaxfet associations were most
probably covered by Clodius himself, and in rettive members could express their gratitude
to their patronusin several ways and forms; consequently, in the@igdius could easily
mobilise masseSThesecollegialead by Clodius were actually gangs operated lepikeg the
appearance of legality but used as tools to rams; rand it was not in the interest of decent
citizens to risk their reputation, proceeds and-by closing their shops and leaving their
daily jobs—for the sake of Clodid8.Later, Clodius made efforts to use thellegia
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maintained by him as a kind of private arfwhich were, looking at their “results”,
sufficient for Clodius achieving his short-term pdaand disturbing the privacy of the public
for a short while, but for seizing power for a lengeriod (which was perhaps not included in
Clodius’s intentions) both financial resources grdper motivation were missing. After
Clodius’s death, theollegialost their impact produced on political eventsyeréheless, later
on the leaders of the State were very carefuléir thays with associatiorfs.

The question arises what proportion of the popotatthe institution of theclientela
covered—Gelzer believes it was the common peopthaetity(plebs urbanayvho belonged
to theclienteld —and as part of that what services dienteswere obliged to provide for
their patronus and to what extent the wider masses could be polted and mobilised
through theclientela Since the early period of the Republic the refatietween thpatronus
and thecliens had been based on mutual tr§tles) under which patricians having
outstanding authorityauctoritas) dignity (dignitas) and wealth(vires) and later plebeians
undertook to protect citizens in need of and askimgprotectiofl as well as travelling aliens
(hospites)in the form of various benefits and favo(ioeneficia, meritapoth financially and
before the law. In spite of their dependant relation to theatronusthe clientespreserved
their personal freedom, and were not compelled &ovevtheir right to political activity or
participation in public life; what is more, theiatpons promoted them to do $tn addition to
expressing esteerfreverentia)and gratitudggratia) the clienteswere obliged to provide
several services for thepratronus’ So, for example, they arranged for accommodation f
their patron or his friend§shared the payment of penaltfesypported theipatronusin court
proceedings? during the period of applying for or fulfilling fifes they provided spiritual
and financial support for their patréhin danger they undertook to protect him persorfally
as a foreigrcliens they supplied goods to thmatronus'® and preferably they informed as
many people as possible about the generosity of ffaron’* On the grounds of all the
above, theclienteswere in many cases meant to articulatephonuss interests and views
to the wider masses clearly and efficiertfiyAlthough theclientela provided an essential
basis of support for thgatronus the citizens fulfillingpatronatuswere far from relying only
on clientes in search of tools that could be used for theilitipal purposes since the
attachment of theclientela was of ethical rather than legal nature, on the dand—
consequently, the patron was not able to enforppati given to him through legal means, or
he could get this support only by holding out thespect of appropriate consideration—and
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the clientes pursuing their own occupation, could not alwagsabailable to theatronus on
the other.

The social significance of th@ienteladepended to a great extent on the social positidine
cliens and, therefore, thpatronus—ingenuugfree-born citizen) relation and thgatronus—
libertus (freedman, liberated slave) relation must be bleseparated from each other. A part
of free-bornclientesbelonged to a social and economic layer identigtd or similar to that
of the patronus and needed theatronuss support only for the sake of strengthening their
own position, or for obtaining an offite-in this case thelientelameant friendship between
persons of equal rar(@micitia).? Theseclientesbelonged to the higheensuslass, and so at
the comitia centuriataand in a provincialribus they could articulate their opinion and
advance theipatronuss interests as competent persoms a matter of fact, not all free-born
citizens belonged to the wealthier layers, and theyed to thegatronusprimarily for urgent
legal or financial help, but they could hardly metduhe favours did to them as due to the
peculiar features of the Roman election system theyot have the opportunity to cast their
votes and these votes were not evaluated unlessl¢iodons were expected to produce a
dubious outcomé& Compared to the latter, the applicant for theceffappreciated the support
of men with greater prestige much more; so, forngda, the support of the leaders of
collegia (principes) who in the given case did not constitute a péarthe clientela but
produced major influence in their association,raiseind their entire place of living, and had
considerable impact on changes in the morale @frsdt

The representation of the institution of salutat{salutatio) casts interesting light on the
applicant’s social relations: saluters from lowaydrs of societysalutatores)visited several
applicants on the same déplures competitoresko the conduct engaged by them during the
election could not be considered secure and stédenmunes/fucosi suffragatores)
Therefore, thgatronusapplying for the office ought to have appearedejuh to them, and
had to praise their activity both to their face andront of their friends as by doing so he
could expect them to leave their otheatroni and become firm and committed voters
(proprii/firmi suffragatores)-the applicant was not supposed to bring up hisisiesparising

or proved regarding their loyalty, and againstbester conviction he had to assert his trust in
them?® Thepatronuscould never be absolutely sure of the supportgratitude ofsalutatores
for they could compare the goods and benefits vedeirom him to the allowances granted
by other applicants they had also visited—i.e.,neoaically independent citizens seemed
more secure voter’s base. The endeavour to reandt hold inconstansalutatoresand
clientesbecomes understandable when one considers thpatt@usapplying for an office
could produce the appearance of popularity andienite by having a lot of people crowding
around him during salutatidn.

More important and more respectfalutatoreswere allowed to have a word directly with the
patronus their presence made the masses aware that tHeamppwas worthy of more
extensive suppoft. The salutatio provided opportunities for the applicant for gaihg
information on the morale and desires of commorplgeavhich their close circle of friends
(amici) did not provide insight into; consequently, fretronus—cliengelation served mostly
exchange of information. The relation between fagronus and the freedmeifliberti)
developed somewhat differently: their relation remad closer even after liberation
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(manumissiolput this relation was based as much on the regeinés of moral standards than
on the requirements of legal norms: In 118 RutiRugus’spraetor edictunimited the range
of services that could be demanded byghgonus' but a freedman was not allowed to take
legal action against theatronus® and it was only Augustuslex Aelia Sentiahat formulated
statutory sanctions against ungrateful freedthen.

Accordingly, theclientelamade up of free-born citizens and freedmen cahaatonsidered
uniform in terms of the strength of their attachin@enthepatronussince it was exactly due to
the moral nature of the attachment that pa&ronusdid not have any legal means to collect
outstanding claims and unfulfilled obligations. #dugh apatronusdeceitfully acting against
his clientesbecame the object of the contempt of society, this not mean that he was
deprived of his rights. Servius's commentary quptthe text of the Twelve Table Law
attached to the relevant locus of Vergilsenei§ —which asserted that thpatronus
deceiving hiscliensshould be damnef$acer)—mplied ethical offence and not criminal law
facts. In this case the tersacerpresumably meant the person who engaged culpthileis,
despiseable conduatather than a person who could be sacrificed ¢agtids or freely killed.

® Most probably Servius followed the tendency of ldte period of the Age of the Republic
that idealised the Roman padven if we presume clogmtronus—clienselations regarding
the archaic age, the significanceatientelaedramatically diminished by the 3rd c. B.C., and
owing to the growth of the number of citizens we longer reckon with stabtdientelae
during Sulla’s rule of terror, much rather ad hpmatronus—cliensrelations organised for
specific purposes should be presumed under whidtnfent of moral obligations was no
longer of great accoufitlf there had been no mobility of such a great ®ixteithin and
between clientelag then thepatroni and applicants for offices would not have been
compelled—even at the expensenfbitus(election fraud)—to recruitlients® Clientesfrom
lower layers of society became important to garonusnot so much for getting their
votes—which sometimes they were not even allowezhsh in the elections—much rather for
their capacity to mediate the opinion of the mad¢edsim, which helped him to prepare for
what opinion they would like to hear from him inlyfic appearance.

With the loosening of thpatronus—cliengelation, or owing to the fact that tkkenswould
seek gpatronusthat represented his interests better, ang#tonuswould seekclientesin

his environment who had more considerable influearu so had greater capital of relations,
this process reached the stage where the lowerslage society, which constituted a
considerable part aflientes were able to produce direct influence on politieaders. A
grand entourage represented the acknowledgemehe gfolitician and his legitimisation by
the citizens;' whereas a decreasing number of people forced bimetise his views
entertained so fdf On the other hand, it was just due to the unstabteunreliable nature of
theclientelathat in the last century of the Republic applisdiot offices relied, in addition to
their clientes on their relatives, friends, neighbours in thstrifit, their freedmen and slaves
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when compiling the urban accompaniment—this divgrsnriched not only the spectacular
entourage but opened roads to each layer of samietycreated relations for the applichSi
the clientelawas only one of the means of political fight, dadfrom being the only or the
most important oné;all the more as Livius's description asserts ti purpose of the
clientestaking action before the court of justice was motaise sympathy with the defendant
much rather to prevent a larger mass from getongther’

The exploration of uninhibited opportunism and manging described in Commentariolum
petitionis by Quintus Tullius Cicero was in no waythe interest of the ruling class of the late
Republic, and it would have put especially Marcudlitis Cicero in an unpleasant situation
since he could not have shielded himself from tredsw of the suspicion that—especially as
homo novus-he was able to winonsulatusbecause he used all these tools in practice.eln th
mirror of all the above, it can be ascertained tthed Commentariolum petitionisvas
produced primarily as a personal writing addredsellarcus, in which his brother, Quintus
wanted to give him help by summing up the key atspaed tools of the election campaign to
win theconsuls office.
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Crimen ambitus and ambitio in the Late Republic

Cicero delivered his speech in November 63 in defeaf Lucius Licinius Murena, an
applicant for the office of the next year’s consuho was charged by his competitors with
election fraud,ambitus The condemnation of Murena would have broken oy the
commander’s political carreer, it would have dritee Republic into serious danger. So, it
was not only the honesty of a member of the Ronditigal elite but the stability of the
Roman State that Cicero was destined to defenteadearly states it in his speech. In his
statement of defence, it is not primarily the paeomerits of the competitors, Licinius
Murena and Sulpicius Rufus that the orator compatrés their career, the commander’s, the
jurist’s activity that he puts on the scales of lpulgood, and provides a fairly humorous,
witty assessment of these. The outcome of the lawskinown, the court acquitted Murena,
who thus was able to start his service as a coasadltake over the office from the previous
year’s consul and his own counsel for defence, Gice

The speech in defence of Chaeus Plancius was dadiva early autumn 54, immediately
before or after the speech in defence of M. AemilBcaurus. Cn. Plancius won the office of
aedil of the year 54 by winning the election, aasljt was not rare in Rome, his competitor,
who lost in the election, M. luventius Laterendisuged him of election bribery/fraud. As co-
prosecutor L. Cassius Longinus took sides with ldefence was provided by Cicero (and as
quite often Hortensius), who—as was his custom—tospeak as the last one. The court of
justice was chaired by C. Alfius Flavus, of whom—spite of his people’s party affiliation—
Cicero made positive statements elsewhere. Thee dektion between Cicero and his
defendant was highly influenced by the fact thaanBius, who acted in Macedonia as
guaestor, gave shelter to the exiled politicianjciwhwas equal to saving his life in the
orator’s interpretation. Cicero responds to thegdtions of general significance made by the
prosecution, in not too exhaustive details; howetierturns the attention from the accused
and his acts to his own person, and the style efgjpeech here is elevated to hymn of
gratitude addressed to his friend and saviour, dlan who stood by the orator-statesman
from first to last even during his exile. As on eml occasions earlier and later, he
convincingly hammered the conviction into his ande that his voluntary and self-
sacrificing exile saved the people of Rome fromildé civil war and bloodshed, and he tried
to clarify his relation with the triumvirs far froineing free from contradictions, yet stylised
into a harmonic relation in the given situation. 8gscribing his exile and escape in vivid
colours and presenting a stylised figure of Plas\ais a heroic saviour, he aroused the
audience’s compassion with the accused in a patpetioratio—and not without impact
since, as it is known, in the proceedings Planaias acquitted.

First, we shall analyse the historical backgroufidPmo Murena describing the political
events surrounding the delivery of the speech taildeas theoratio was made just at the time
of revealing Catilina’s plot, and so it cannot bkedn out of the context of the stormy political
conditions of the those months. (I.) After that, sf&ll discuss the rhetorical tactics used in
Pro Murena contentio dignitatisthat is, the strategy typically used ambituslawsuits by
which Cicero compared development of the career pasonality of the competing
candidates to enable him to demonstrate—not so nhigldefendant’s innocence in the
charge of election bribery—much rather eligibilby Murena, who won the election, and
ineligibility of his opponent, Sulpicius Rufus, tihne consul's dignity. (ll.) After brief
description of the historical background of the daw of Plancius (lll.), we analysBro
Planciomore profoundly to investigate the rhetorical harglof the facts of the case, which
will be compared toPro Murena examined earlier at several points to ensure mbette
understanding. (IV.) Although the case was not ohéhe events that stirred huge political
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storms in the last century of the Republic, andt seas soon forgotten, it can be considered
important among charges brought due to electiobebyi and lawsuits conducted on this
subject to the extent that, affero Murena,Pro Planciois the second—and the last—speech
delivered by Cicero immbituslawsuits that have been left to us, which provideswith the
opportunity for profound and comparative analydishe Ciceronian handing of the facts of
the case that he usually appliecciimen ambitus

l. In 63 Lucius Licinius Murena and Decimus luniusa8ils were elected consuls for the year
of 62. Apart from them, however, Lucius Sergiusil@®at and Servius Sulpicius Rufus, the
most excellent jurist of his age also applied tus toffice. Before the election, M. Porcius
Cato made an oath that he would charge anybodyhaldowon the election withmbitus
except for his brother-in-lalvSilanus® In Rome it was far from being a rare thing to dear
the magistrateslected withambitus In 66 bothconsules designatP. Cornelius Sulla and P.
Antonius Paetus were actually condemned, and indo# of the four applicants managed to
avoid the proceedings taken dueatnbitus® The act of condemningansul designatyss a
matter of fact, was likely to shake the stabilifytie Republic to a considerable extéfthe
fact that the charge made by Sulpicius and Catot i@nbeyond the usual extent of the
possible danger to thes publicawas justified by the events taking place in tharyaf 63.
The delivery ofPro Murenacan be dated to November 63; that is, one of thgogs
burdened with the greatest crisis of the Roman BlépuThe year of 63—when Marcus
Tullius Cicero and Caius Antonius Hybrida becamestis—saw the second Catilina’s plot.
What follows is a brief summary of the key everftthe conspiracy.

The lawsuit involved four prosecutors (Ser. SulscRufus, M. Porcius Cato, Ser. Sulpicius
Rufus minor and a certain C. Postumius not spedificknown) and three counsels for
defence (Q. Hortensius Hortalus, M. Licinius Crassind Cicero). The proceedings were
terminated with the acquittal of Mureha.

Il. The structure of the speech can be outlined asvisft Cicero replies to the reproaches
addressed to him for having undertaken deféniceantique rhetoric it is not rare for the
counsel of defence to apply the strategy to cla@asélf first. His style is solemn right in the
first sentence both in terms of vocabulary andhimytthe use ofreticus™® In the main patt

he follows the disposition of the charge dividetbithree parts. In the first very short part, he
refuses the charges brought against Murena’s conafutife (deprehensio vitae)in the
second part, he deals with the chances of theiahecf the two competitorS. This was
required because the charge subsequently stredsngoint that Murena had no chance
intended to prove that he had won owing to notlalsg but dishonest means: that was what
Cicero wanted to reply to. He emphasises that sbeekground and the office obtained
through it are equal in the case of both partielsy virtue of this none of them could
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overcome the other. Murena obtained esteem witkdriser till then and achieved victory for
himself by using this esteefrHe compares the glory of the orator’s and theisdklcareer to

to the lawyer's careér,in which competition(studiorum atque artium contentiops- the
rhetorical situation required—as a matter of féet €loquencand theres militaris become
the winner. After that, however, Cicero puts fortitore compelling reasons to support
Murena® for example, theludi that he arranged as praetofhe fact that, contrary to
Sulpicius Rufus, he undertook to administer a provirfcand finally that his election was
supported also by commander Lucullus and his troeps returned from the third war with
Mithritades to Rome. Then he launches an attacinsg&ervius: he criticises the tactics
followed by him, in particular that instead of adeang his own victory Sulpicius prepared
the evidence of the charge afbitusagainst his enemies right from the outset, andhly t
involuntarily drove those who were afraid of Catis victory to Murena’s cambpilt is in the
the third part where he comes to the actual charges. First,flieseo the charges brought by
by Cato, and the consideration ther&bo$ince it was Cato’s excessively exercised firmness
that made him support the chargeAs earlier pettiness and certain out-of-date tinttins of
the jurisprudenc& now he makes the sometimes exaggerating strictifeStoic ethics the
subject of scor® This charge is followed by his factual but ratmarrow and not too
convincing disproot* Emphasis is laid not so much on production of e but on the
assertion that the lawsuit itself is a highly falgep and that anyone who wanted to attain
through it that next January only one consul sheuigr office would deliver thiees publica

in the hands Catilina and his accompliteghus, his aim is to protect the State and his
citizens®® In theperoratio'’ he calls the judges’ attention to the point tmatHeir decisions
they should keep public interest in viétv.

In Pro Murena Cicero—in addition to emphasising the politicaligie of the lawsuit—
achieved success, that is, Murena’s acquittal bgpasing the career of the two applicants
(studiorum atque artium contentiand contentio dignitatiy in which he was helped by
moderately used humour and irony as the most irapbtools. In thérator Cicero provides
theoretical foundations for all the three kindstfle, however, he points out that, in addition
to its other attributes (avoiding prose rhythm aothplex sentence, dropping hiatus, use of
munditiaandelegantia moderation in applying both ornament and trofigsres)® the most
characteristic trait of simple style is witticismadairony. When using them the orator is to
make sure that he should not cause irreparable shashould thrust stings only into his
enemies; should do that with moderation and nasedeasly; and should not hurt all of them
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and not in any way. Regarding temperance to bev@t by the orator—and actually
complied with by Cicero irPro Murena—Quintilian notes that the orator should not ever
want to hurt anybody, and especially should notehdlve slightest intention of being
compelled to give up a friend rather than a wigynark’ It is worth observing that Cicero
behaved in a very similar spirit towards Sulpicias: he states of Sulpiciexpressis verbis
that owing to his other merits, i.e., self-contrdignity, justness, loyalty and all his other
merits he has always considered him especiallyhyat consul’s and any other dignftynd
and he deems it highly praiseworthy that he hasliesd| erudition in civil law, kept awake,
worked a lot, helped many peoplelronic remarks are in each case aimed only at
iurisprudentia® In the light of that, we should survey the careérthe two competitors,
Murena defended by Cicero for political reasons &uotpicius Rufus, the opponent in the
lawsuit, who otherwise maintained a friendly redatiwith the orator, and the orator’s relation
to the field represented by theras militarisandiurisprudentia.

Lucius Licinius Murena was born in 105, and fuddl war service under his father’s
commandership between 83 and 81 in Asia Minor, tan# part in his triumpho? In 75,

he fulfilled quaestorshigogether with Sulpiciu8.In 74, with consuL. Lucullus he returned
to the war against Mithridates ignited again in theantimé. In 65, he was again Sulpicius’s
collega and as praetor urbanus he had plenty of occasiohecome quite popular through
organising the pompoukidi Apollinares® As a propraetor in 64 he was given Gallia
Narbonensis as his class. The prosecutors reprodshewith the newness of his clamut
Murena was nohomo novusn the traditional sense of the word since he thadourth in the
row of generations who attained the officepodetor, and this term was used for those whose
family members had not obtained any of thagistratuscurulesproviding ius imaginunt®
One of the pillars of his success was his strongritial background proved among others by
the games organised by him@setor, and improved by his activity as propraetor inl@al
Also, the current political situation was gristttisame to his mill: against the danger Catilina
was threatening with a well organised combat readyy was required, and among the
applicants only Murena had such an arrhio significant acts taken by him are known from
the period after his consulate. The life work of\v@es Sulpicius consisting of one hundred
and eighty volumes, irrespective of the given paditsituation and the results of the election,
properly shows the jurist’s intellectual superipridver Lucius Licinius Murena, who was a
rather colourless charactér.

The Romans considered war a natural part of Ihel, \@ere fully aware that they can thank
their imperium to their military virtueyirtus militartis. So in their mind the craft/art of war,
res militaris preceded any other activity, and the conditionseunghich they could be
exercised were created by the peace won/forcedebymilitaris Corpus Ciceronianum
however, does not include plenty of loci that esgprethis view: although Cicero
acknowledges that the glory bequeathed by the torse® the people of Rome is present in
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many things, almost in everything, especially miljtaffairs’ When praising the statesman’s
vision and perfect orator’s skills of Cn. Pompeypoénts out that it is exactly these traits that
constitute the essence of a commander’s dignlty.De officiis he further elaborates the
traditional Roman view proclaiming the priority s militaris it is true, he says, that for a
young man the best recommendation for glory ismive his war merité,but it is necessary
to review and deny the opinion supported by maniclwhsserts that deeds of war are greater
and more glorious than deeds of peace—he widfingn, drawing the conclusion he takes the
the position that if we want to judge properly, meist acknowledge that several deeds of
peaceful civil life have appeared greater and nexeellent than deeds of waConvinced
and convincingly, he quotes the sentences, whichesevil and envious people dare to
attack® proving that brave deeds of peaceful civil life af not less importance than deeds of
of war, what is more we must make greater effartsarry out the former than the lafer.
Servius Sulpicius Rufus came from a patrician danhis family did not play an important
part in public life of Romé&.His grandfather did not attain any significantifios in cursus
honorum and his father belonged to the order of knighs.a young man he pursued studies
studies just like Cicero; he studied rhetoric inoRés. Then, having returned from there he
turned from elocution to jurisprudent®He fulfilled quaestor’s office in Ostia, presumgabi
751 in 65, he became praetor and chairedghaestiopeculatus™ He fulfilled both of the
offices in the same year as Muréni@fter he acted as praetor he did not accept aoyipce

but stayed in Rome and continued to adtigis consultus*

As it is known, in 63 he lost the elections. Wharevthe reasons for that? Servius Sulpicius
did not have proper social background and relati&@isero notes regarding the orator’s
activity that with these abilities men without neldrigin also wortonsul’s dignity since they
had obtained considerable influence, highly strisiedly relations and great suppdttwith

the phrasehomines non nobile€icero refers to his own career too, which was not
unprecedented but highly rare as the six hundregusof the last three centuries of the
Republic included only fifteehomines nowt®

Gratia was sine qua non of Roman public life, which atpidn had to have by all means
among its adherents and the pedplend was indispensable when obtaining an office.
Although today the means of obtainigratia would be assigned to the scope of corruption,
Cicero also clearly distinguishegratia from fraud/bribery?® Without this strong social
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intertwining several institutions of Roman law—f@xamplemandatum negotiorum gestio
commodatum-would have become inoperableand if gratia and amicitia had not tied
leading Roman circles together, then a much greaiblic administration apparatus would
have been needed to govern the enfpBécero points out that in jurisprudencene of these
(gratia, amicitia, studiumyan be found.lt is, of course, questionable to what extent this
statement can be considered Cicero’s own opinioit@mvhat extent a necessity generated by
this particular political situationBeneficentiaand liberalitas (just asgratia, amicitia and
studiumreferred to inPro Murengd” are not purely ethical categories but also tobksuocess

in public life> Once cultivating jurisprudendead become proper means to achieve that, the
first men of the State held it in their possesshart,in the troublesome present age it has lost
its shining. The great jurist of the age means iBer8ulpicius Rufus; it is with him that the
order of knights starts to enter the field of jprisdence. So the statement that claims that
jurisprudence does not provide proper backgroumdadting in public was dictated only by
the given political situation and not by Ciceroisroconviction. Similarly, the statement that
by no means does a safe path lead from jurispredenconsulate is only partly trGdn 63
theres publicano longer lived in times when jurists often gotthe top ofcursus honorum

On the other hand, until 95 we know of eighteenylens who occupied consul’s office
(Appius Claudius Caecus and Cornelius Scipio Nasi@n twice); the twenty consulates so
produced took place between 201—9Bhe next year after 95 in which the consul's @ffic
was fulfilled by a jurist was 51, and the juristss@ervius Sulpicius Rufds.

Sulpicius’s failure in 63 was due to personal reastwo. Not being a quite determinant
character he saw his competitors’ initial succgssie up fighting too early, and instead of
working hard to achieve his own victory, he mader&f to come up with charges against the
would-be winners. This tactics—in view of Murena’s popularity based his activity as
praetor, and the general fear from Catilina—aseiterpredestined Sulpicius to lose.

When in 51—winning over Cato, who fought on hisesith 63°—he finally attained
consulate, he was not able to take firm and determtiactions in that highly stormy peritid.
He died in 43 as an intermediary of peace in thal evar flaring up. Cicero highly
acknowledged the merits of Servius Sulpicius bathis life!? and after his death—he did

not doubt his personal excellence in ##® Murenaeither* He demanded public funeral
ceremony and the erection of his statue beforadbtra; both acts of paying last honours
took place as Cicero requested.

Servius Sulpicius’s jurist activity deserved to raised by Cicero since his life work was
quite extensive and composite. He bequeathedsponsumcollection consisting of one
hundred and eighty book&which was made public by his disciples, Aufidiuamusa’ and
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Alfenus Varus: and he is noted for the creation of three new egrile was the one among
the lawyers of the age of the Republic on whominfieence produced by Greek philosophy
was the most manife$tHis achievement in establishing a school is charmed by the fact
that ten of his disciples are knowrCicero himself praised this method applied by Berv
when walking on new roads in jurisprudermepassing his predecessbmnd pointed out
that through his philosophical education he was #dbicreate a coherent system often missed
by Cicero from earlier jurisprudence.

In the analysis of Cicero’s relation to jurisprudemve should dispense with the description
of the literature of the subject areaQitero iuris consultusnow accumulated to an immense
extent. Following the system of Gabor HamZ2aisalysis it seems to be more appropriate to
look for an answer in the mirror of the sourcesghe question what role Cicero meant to
assign to legal knowledge, jurisprudence in his @etivity, rhetorical training and steering
the ship of State.

In his letter written toiuris consultj citing examples of the technical elements of
jurisprudence he uses the termas soletiSandin vestris libris’ i.e., clearly separates himself
himself from those who pursue this craft in prazti@t is with reason to attribute similar
meaning to the phrases used opica—effered to and created at the urging of Treb&titis

in vestris actionibuS and vestris mysteriisin Pro Mureng™® vestris formulis atque
actionibus® andvestrae exercitatior Likewise, he proudly cites Gallus’s statement that
given topic is subject not to law but to the fieifiCicero’® In Digestseveral references are
made to Cicero. In the fragments of Pomponilisishiridion Cicero is quoted primarily as
exemplunt* and his sentences are of rhetorical-political Weirather than having legal
auctoritas'® In Digestone can find quotations from non-legal authorseaeral pointé® e.g.,

in Marcianus’ and Pomponiu¥ Apart from Enchiridion, Cicero is quoted iligestat four
points’® regarding each legal case in the aforesaid spinithese references do not prove that
classiciuris consulticonsidered Cicero eollega®

All this, however, does not justify to handle Ciwexs an alien body in jurisprudence, or to
consider jurisprudence a field basically far froneeZo since the opinioriNihil hoc ad ius;

ad Ciceronem”was indeed shared only byris consulti and emphasises no more than
pursuing law in practice, in the technical senses valien to Cicero. Legal practice is,
however, only one branch afrisprudentiag its usefulness in everyday life does not provide
evidence of its primate in an absolute sense. & fact, on the other hand, that during his
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whole life Cicero maintained a quite close relatwith those who pursued jurisprudence in
practice. He considered the two Scaevolae, theraami the pontifex as two of his masters.
In Laelius de amicitidhe gives an account that after he had pubga virilis, his father took
him to Mucius Scaevola, the augur, and from them@®mever leaved his side; then, after his
death he went to pontifex Scaevola, whom he calésad the most talented and most diligent
men of the Roman State.

Furthermore, it is worth surveying what role orrsigance Cicero attributed to legal
knowledge in orators’ training. In Cicero’s valuesloquence definitely preceded
jurisprudence, which is quite obvious from the estaént he made regarding Servius Sulpicius
Rufus that he wanted to be the first in the secmience rather than the second in the first;
that is why he elected to pursue eloguence insiéadisprudence. The field of jurisprudence
is narrower than that of elocution, and due tomégure elocution is subtler than jurisprudence
since aiuris consultuscan act successfully without any knowledgeao$ oratorig but an
orator cannot do without certain legal knowledgbug, orators’ training must include legal
studies’ as an oraterand specifically gerfectus oratordefined inDe oratore—may not
despise any science since they are all associateseavants of an orator’s speéch.

This formulation of this conclusion Cicero putdie mouth of Crassus, his master, one of the
protagonists of the dialogue De oratore® He emphatically underlines the use of legal
knowledge in the later stages of the dialogue to@articular, by asserting that people would
need to undertake the burden of studying, evemdfetstanding law were a great and hard
task, because of the great benefit that they canbwyiacquiring it, but in his view there is no
science that could be more easily acquired thaspdencé. In Brutus when praising his
only worthy, at that time already dead, opponeoiieague, Hortensius, Cicero underlines his
legal knowledge; and inPro L. Valerio Flaccohe makes his opponent, who is not well
versed in law, the target of scathing irdhurthermore, he points out that for him—contrary
to most of the orators—the knowledgeiws civilehad always been very important.

As a summary o$tudiorum atque artium contentibis possible to quote Quintilian’s opinion
on the entirePro Murena when he praises Cicero’s procedure stating thilseita he
acknowledged all the merits of Sulpicius and pichisien, yet advised him not to apply for the
consulate? Cicero takes the edge of Sulpicius’s and Cato’srgga by the weapons of
humour and irony. While doing so, to increase thmic effect aimed against lawyers he
often uses Grecisms, proverbs, terms taken froml lgggon, quotations frorfiegis actio)
procedure, and adds comments in standard languagechattering tone to them. On the
contrary, when he turns tes militarisand eloquence, his style becomes ceremonially- high
flown. It is, however, quite apparent that a coaesable part of his statements are rhetorical
topoi, repetition of widespread critical commerggarding a specific occupational group (in
this case lawyers)—of which several comments ardenas righteous criticism. Praise is
always addressed to the given person, Sulpiciusrees carping affects only his occupation.
In Pro MurenaCicero does not deny the general importance edfgudence and the law as a
system of norms, the importance of the role they ph the life of the public and the State,

! Cic. Lael .

% Cic. Brut. 151.

® Cic. De orat 1, 18. 159.

* Cic. Orat. 120.

® Cic.De orat 1, 75.

® Cic. De orat |, 185.

" Cic. Brut. 322.

8 Cic. Flacc. 35.

® Cic. part. 100.

19 Quint.inst 11, 1, 68Quam decenter tamen Sulpicio, cum omnes conceisgigstes, scientiam petendi
consulatus ademit! quam molli autem articulo tradt&atonem!



126

but makes a (successful) attempt in a given—angdeakave seen highly critical—political
situation to avoid the Scylla of the condemnatiérMurena and by that the flaring up of
Catilina’s plot and the Charybdis of insulting algion from his dear friend, Sulpicius.
Throughout the speech he refrains from shakingbiees of law and order; his criticism
remains on the surface; and this criticism—justtlas praising ofres militaris—is not

inevitably Cicero’s own conviction but merely a assity dictated by the oratorical situation.

lll. Cnaeus Plancius came from a family in the ordeéknights; he was born presumably in
96 as the son of an honourable and wealthy publi@anfarmer). After he acted as military
tribune and quaestor, he applied for aedil’s office55, running together with luventius
Laterensis, somewhat younger than him, as his appgoAt that time, he won the majority of
the votes cast; however, the election was postparetiwas repeated in the following yéar.
Plancius and A. Plotius won, Laterensis and Q. iRedthe latter obtained very few votes—
lost the election.Laterensis did what many people did in such a gagome: he brought a
charge ofambitus i.e., election fraud/bribery against PlanciussiBe Laterensis, L. Cassius
Longinus, brother of one of Caesar’s later assassicted as co- or secondary accuser; the
defence was provided by Hortensius and CicerohAdsis of the charge he did not choose
lex Tullia de ambiticreated in 63 during the period of Cicero’s coglsig butlex Licinia de
sodaliciis created in 55 on Crassus’s initiative to sanctiee of associations set up for
distributing bribes during election campaigns. Tlaw seemed to be more favourable to the
prosecutor not because of its sanction—since edaves held out the prospect of properly
strict punishment: ten year exile, expulsion frdme senate, being barred from applying for
offices for life and a certain fine—but becausé®procedural law aspect. For, in accordance
with this law, the prosecutor could determine thertribus from whom the judges had to be
selected and the accused could refuse onlytiamegs, that is, his right ofeiectio—right to
refer to bias and to expel certain judges withooy apecial reason—was considerably
impaired compared to usugliaestioproceedings. In the procedure, actually used actre,
first the accused had to name the judges whom ser@lated to by marriage and kinship or
confidential relation as a member of the sawoéaliciumor collegium, in twenty days. Then,
the prosecutor selected one hundred from amondptirehundred and fifty judgegeditio),
who were not allowed to maintain the above-mentioredations with the prosecutor; after
that, as part of his right akiectio, the accused was allowed to reject fifty from amadine
designated one hundred judges, within forty dfays.

Since it evolved in relation to winning the offiog aediland not consul, the lawsuit did not
have great political significance; however, Cichanl to cope with a rather critical situation
due to his personal relations with the accused taadaccusérbecause both Plancius and
Laterensis and his family did significant serviessl favours to him during his exieAs he
was more indebted to Plancius, whom he had supgpduegng his election campaign already,
due to the outstandinafficiumto him he had to undertake his defehdaterensis obviously
took it in bad parf, and tried to lessen Plancius’s services done tb raerits obtained
regarding Cicerd.It was not by chance that Cicero noted at thertiegg of his speech that
he hoped that in passing judgment the judges waplgreciate the merits that Plancius
obtained with regard to the one-time consul, a## thore because the court of justice
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consisted of mostly Cicero’s friends and good aogeaces, which gave hopes for the
acquittal of the accused from the fitsit; was just their emotions that the orator wantied
move in hié peroratioformulated with huge pathos as usual.

IV. To the best of our knowledge, Cicero acted as auns the defence at least on eight
occasions in criminal actions due ambitus however, not all the speeches were published
and only two of them have been left to us: thatio delivered in 63 in defence of Lucius
Licinius Murena elected consahd Cnaeus Plancius elected aedb4. It is striking in both
lawsuits that Cicero deals with the state of fagtambitusand tries to refute the allegations
made by the prosecution in merely one-fotighd one-fifth—or, in the latter casestricto
sensuy one-twentieth—of theoratio. This similarity allows to infer that what we hakere is

a rhetorical tactics independent of the specifisecavhich the judges and the audience
actually expected the advocatecome up with irambituslawsuits® It might also arouse the
attention that in both speeches Cicero speaks dinmself at length, which is not justified by
the legal facts of the case at all. The explanafiorthis is found in the practice of Roman
orators/advocates as in Rome it was not only hasorital competence but his entire authority
that an advocate or a patron made available ta¢bhased or client brought before court and
thereby guaranteed the authenticity of the casensken and the person defended, by full
weight of his personality to the judges—what is eydre identified himself with his acts and
fate! Accordingly, the opponent, as a matter of factrked towards attacking and shaking
the authenticity of both the accused and his defgncbunsel; therefore, in the two particular
cases the prosecution considered it necessaryei@k sgxhaustively about Cicero too. This
custom can be seen again, for exampl®rimCluenti§ and is explained ibe oratore®

In Pro Murena the orator feels it necessary in tpeooemiumalready to respond to
reproaches against him for having undertaken tise aa alf:® As one of the four accusers,
beside Servius Sulpicius Rufus, who lost the adesti and S. Sulpicius Rufus junior and C.
Postumius, not known specifically, M. Porcius Catehe took an oath in public before the
elections that if the election would be won by astiier person than his brother-in-law,
Silanus, he would bring a charge amhbitusagainst hifi'—criticised Cicero (although as a
consulhe createdex Tullia de ambittf which held out the prospect of ten year exile asw
punishment and took firmer action against those vdistributed money) for having
undertaken the defence of Murena charged of eledtrdery. Cicero was highly criticised
also by Servius Sulpicius Rufus, the most significaurist of the age, who considered
Murena’s defence a betrayal of their friendshipl &klis was meant to undermine the
authenticity of Cicero as a defending counsel, Whiould have weakened his defendant’s
position too*?
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In Pro Plancig Cicero notes that in their statement for the @cason M. luventius
Laterensis and L. Cassius Longinus spoke more afiouthan about Plancidsaccordingly,

in the third third of his speech Cicero discussaslg his own person and the services and
favours done to him by Planci$Several allegations of the prosecutors were iredin the
statement of the defence in the form of remarks;eiwample, the allegation that in the
description of his own exile Cicero went too fargraising Plancius’s meritsThe merits
obtained by the accused with regard to the defgndiunsel are described in details not only
in Pro Plancia® Pro Sesticalso contains longer arguments with such com@tiviously, the
the prosecutors’ intention must have been to sep&ancius completely from the judges’
sympathy towards Cicero owing to his exile, thaivisy Laterensis insisted on his allegation
that the merits Plancius had obtained regardingerGis exile—if they were true at all—
should not have any weight in the Judges’ &y&s.harmony with that, the prosecutors
recalled scornfully that Cicero had begged in téarke judges in vain in defence of Cispius,
who also did several services to Him.

The rather trivial commonplaces brought up as aenirby Laterensis included the point that
Cicero had earlier as a consul caused to involile @xthe sanctions ordered gk Tullia de
ambitufor no other reason than to be able to makepéneratio of his defence speeches more
efficient® Also, he reproaches the orator for his yearsuafysbn Rhodes in order to point out
out that the moral looseness of eastern provinaest itave been dear to Cicért.is rather
double-edged criticism by the prosecutor that @dailed to exploit the point inherent in
Laterensis’s stay on Crete: the play on the wostisidl and chalkcreta)'® For applicants for
offices made their clothes more shining and whytetmlk, which was prohibited by law very
early, in 432'* Furthermore, he condemns Cicero for addressirter lon his consulatm®
Pompey, the commander, probably with unpleasaniecgnhighly stressing his own merits,
which circulated in Rome—we have no further infotimra on its content as it has not been
left to us'? Similarly, he criticises Cicero’s decision that had gone into exile instead of
undertaking fight—attributing all this to Ciceratewardice'® He does not omit to emphasise
that Cicero is not acting by free will at the tinaden the speech is delivered either—
suggesting dependence on PomPeidl this, although has nothing to do with the faof the
case, served to undermine the authority of therdidfigg counsel and thereby the authority of
his defendant®

The personal motivation of the prosecution is ciace in Rome a prosecutor did not have to
be objective and unbiased at &llln the charge ofmbitusthe accusers who had lost the
elections might have been driven by the motive ithihie accused elected for the given office

! Cic.Planc.3. 58.

2 Cic. Planc.68. ff.

% Cic. Planc.4. 68. 71. 72. 95.

* Cic. Planc.87. ff.; 90. ff.

® Cf. Cic.Sest45. ff.; 49. ff.

® Cic. Planc.4.

" Cic.Planc.75. f.

8 Cic. Planc.83.

° Cic. Planc.84.

0 Cic. Planc. 85.

YL Cf. Liv. 4, 25.

12 Cic. Sulla67.

'3 Cic. Planc. 86-90.

4 Cic. Planc.91-94.

!> Adamietz 1986. 105.

16 See Mommsen, TROmisches Strafrechteipzig 1899. 366. ff.; Kunkel, Wlintersuchungen zur
Entwicklung des romischen Kriminalverfahrens instdlanischer ZeitMinchen 1962. 11. 131. f.; 136. f.



129

were convicted, they could take their pthes it did happen in 65 in the case of L. Aurelius
Cotta and T. Manilius Torquatus after P. Cornelfadla and P. Autronius Paetus elected
consulhad been convicted. There were good chances foruSe8uplicius Rufus and Marcus
luventius Laterensis hoping for the same in thenewbat Murena and Plancius were
convicted. Anyone who decided to bring a chargea asatter of fact, exposed himself to
personal attack by the defending courisklwas not by chance that Torquatus referred to
Cicero’s tyranny and autocragsegnum)in court of justice in the lawsuit against Stilks
Cicero was not sparing with attacks against thegmotor, tribune L. Labienus Fro Rabirio
perduellionis®

The attacks against Cicero were of great weighh@&Plancius lawsuit and in several cases
hit Cicero in sensitive points: Cassius broughtGipero’s attempt at entering into alliance
with Pompey, which, however, failéduventius reproached Cicero for undertaking Cisjsiu
Cispius’s defence, and in connection with that &egied the famou&juo usquem tandem”
passageof the firstCatilinarian oration’ similarly, they ridiculed his pathetic peroratidhs
perorationg. All this, however, was dwarfed by their suspectitign of leaving Rome in 58
and going into exile out of cowardice and sacrifichis freedom to flatter the triumvirs—the
orator responded to it in natural and deep indignatBriefly but resolutely, he attacked his
enemies at the time, Clodius, Gabinius and Blso.

Furthermore, in both lawsuits against Murena arghé&tus, Cicero had to cope with the
difficulty that the adverse parties in the lawsthgt is, the prosecutors, were his good friends.
He supported Sulpicius in his election struggles] anaintained relations with Labienus’s
family since his exile, however, Murena’s acquitkals definitely in the interest of the State
because that was the only way to ensure that dtdb@ning of the year two dynamic consuls
could take over control over the state organisatiotiermined by the conspiracy, and it is an
undeniable fact that Plancius did much greaterieeto Cicero by providing him with shelter
in Thessaloniki than Labienus’s family. Therefotlee orator could not use the well-tried
strategy of stressing his defendant’s merits bylinigahe opponent a devastating blow;
instead, he had to find some middle-of-the-roaditsmh by which he could both clear the
accused and was not compelled to start a seritaskaigainst the prosecutdrlt was not by
chance that Quintilian noted thatmo MurenaCicero acknowledged Sulpicius’s all virtues
and although he praised him, he advised him nappy for consulaté?

Thefundamentum ac robur totius accusatighishat is, the attack against Cato was justified
just by the unquestionableness of his motifs andwar authority. It was just this authority
that made the senators at the session of the skeltea few days aftdPro Murenawas
delivered, on 5 December 63, in the Concordia tethjbin what Cicero summed up in the
fourth Catilinarian oration in opposition to Caesar, who proposed life imgprisent of the
conspirators® after Cato had also demanded death penalty fortrditors: which was
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executed that evening in Tullianum. It was jussttiat Cicero tries to defend against in his
ironic attack against Cato’s cold stoicism so that statesman’s unbelievable authority, that
is, purely his name should not be detrimental ® ahcused.Acknowledging Cato’s moral
greatness, he endeavours to present his standakant in the particular matter as a trait alien
to life, alien to the spirit of Roman people in erdo take the edge of the charge and ruin the
image in the judges that anyone Cato has resolvdmling a charge against must be by all
means guilty’ It is not by chance that the edited versiorPod Murenaleft to us does not
contain detailed refutation of the charges mad&dyius Sulpicius junior and Postumus—as
the arguments brought up by them were not backeddral authority similar to that of Cato,
Cicero was not compelled to take the sting ouhefrtargument by delicate shadihg.

In legal terms, it does not belong to the chargeitmrefutation either to compare the life and
activity of the competitors, having lost in the alen struggle, acting as accusers in the
ambituslawsuit, to that of the winners of the electiohe taccused parties of the lawsuit.
Cicero, however, in response to the allegationthefprosecution, touches on the conduct of
life of the accused parti€seprehensio vitag) the comparison of the eligibility, authority and
worthiness of the office of the accused partiesrigawon and the accusers having lost in the
elections (contentio dignitatis} Only after that does he deal with the crime ofcéte
bribery/fraud rather briefly and try to refute thelevant chargegcrimina ambitus)- the
case ofPro Murena,also by inserting, before the fact-based, yeterathciturn and not really
convincing refutatior,the response to the motifs of the charges brouglty Catd®

The examination of the conduct of life of the aaipartieqvita anteacta)s of a highly
critical tone in the statement of the prosecutiobath cases. Cato reproached Murena for his
stay in Asia and the presumption that he took pleain eastern luxuryhis sympathy for
dancing, which was not worthy of a free Roman eitiazn the eyes of the Romahs-
however, none of these criticisms was connectel thié crime ofambitus The prosecutors
reproached Plancius for the charge of bigamy, hinis an actress, Atinid, releasing a
prisoner from prison unlawfully and the too resolute action taken by his fathndtus
senior for the sake of publicafsublicani)’® These allegations were not connected either
directly or indirectly with the actual chargembitus However, accumulation of charges not
supported by facts—more exactly, as Cicero ofteessed it: abusive language and
defamation—was general practice in any lawsuit, just ambitus lawsuits, as a tool of
influencing the climate of opinion against the aet*

In ambituslawsuits it was traditional to compare the compesitdignity, eligibility for office
(contentio dignitatispoth by the prosecution and the defence?dm Murenathis constitutes

a rather lengthy, independent p&rin Pro Plancio—referring to the sensitivity of just the
accuser, Laterensfs—Cicero rejects the use of this tdoltater on, however, albeit,
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emphatically in response to Crassus’s counts ofritiietment, he uses them anywaBy all
that, the defending counsel tries to achieve a kéodsult: on the one hand, he wants to prove
his defendant’s high eligibility for the office tme filled; on the other hand, he explains the
causes of his election victory. Simultaneouslyghwes explanation for the accuser’s election
defeat, arguing that it was due to the defeatetlysaiault and not to his defendant’s acts,
even less to possible briBeAccordingly, in the part ofro Murenathat can be called
contentio dignitatisdiscussion of Sulpicius’s defeat was given andrtant place tod,and in
Pro Plancioit is after the seeming rejection of the opportymif contenti that the orator
comes to Laterensis’s election defeat on two oocaSiThe structure ofontentiois identical

in both speeches: Cicero discusses the careee abipetitors in chronological order.

In Pro Mureng in response to Sulpicius’'s argument that he cgdMurena in social
background, the orator underlines the significafdedividual achievementsand to the fact
that he was announced first in the election ofgiix@estor he opposes the point that what must
and can be investigated on the merits is nothiag #lan the achievements attained in office
filled in the same year—and in this respect nonthem excelled.In response to Suplicius’s
argument that he would have been more worthy o$wuisoffice because he stayed in Rome
from first to last, while Murena stayed in the eastcommander, Cicero points out that it is
not presence but merits that cotthit this point, instudiorum atque artium contentithe
orator opposes soldier’s activity to lawyer’s aityivand involves the art of rhetoric as a third
element in the comparison, and this way jurispredems a profession dealing with
unnecessarily overcomplicated, insignificant matiergiven the third place only.Praise of
res militaris is a response to Cato’s criticism that Murena’sritteas commander are
insignificant, if for no other reason, because & in Asia was fought against women and
not men* Cicero beats off the argument of victory obtaifredhe first place in the election
of praetors by the topos of the unpredictablendspublic opinion*® and underlines the
magnificence of the games arranged by Murena, apdses it to the fact that Sulpicius had
not arranged an{’

Furthermore, Cicero emphasises that the electopseajated Murena’s role fulfilled in
administration of justice, contrary to the sevestygaged by Sulpicius in this respect, which
arose from the nature of the field he controlledd éhat the commander’s activity in the
provinces also provided him with great support, ighs the jurist was not willing to assume
any task outside Ronmf@.After discussing the causes of Murena’s victory,domes to the
direct causes of Sulpicius’s defeat. Electors tfeaoticed that Sulpicius did not strive for
winning the elections in the first place, instehd, dealt with the opportunity of bringing a
charge in case he would lose and collecting evielemainst his rivals, which suggested that
he did not see many chances for victBt{furthermore, he fought for makitex Calpurnia
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which sanctione@ambitus,stricter, and in this effort he was supported bge@ as consul
and friend by creatingex Tullia de ambity-yet, this had not made him sympathetic to
electors eithet.Finally, the critical political situation, i.e.egeral fear of Catilina’s possible
victory, favoured Murena, whom citizens consideredirm support against threatening
danger, while they did not presume that the anxang hesitating Sulpicius would take such
a firm action? To sum it up: Cicero took the position that Mursnéctory arose from his
own excellence and the faults made by his rivalpiSws but by no means from unlawful
practices and briber.

In the Plancius lawsuit Cassius criticised and eomaed Cicero’s defendahtwhile he
appreciated Laterensis’s merits and competericiéghereas the opponent underlined
Laterensis’snobilitas and deemed him worthy of the aedil's office owitgy his social
background, Cicero (just as Plancius in Murenaissldat) emphasised individualirtus,
merits, aptitude in the case lmdmo novu§ A homo novusin other words, a person whose
ancestors did not get higher officdsursus honorum)was in certain respects in a
disadvantageous position in the struggle for wigrgiven offices compared to the members
of the nobilitybecause the latter could proudly refer to theireatmrs’ deeds carried out for
the benefit and greatness of the people of Romeh®mines novivho achieved the highest
degree of public dignity, in several cases—as it loa observed in the example of Cato the
Elder or Cicero—followed ancient ideals more cotesily and, one should say, with
neophyte enthusiasm. Prior to Cicero, it was im@én ahomo novusmore specifically, C.
Coelius Caldus, was elected consul. At the same, tBicero—in order to win the people’s
support and make advantage out of disadvantage-edocibe rather populist view that
members of the nobility handled the consul’'s offa® their own privilege, and proudly
emphasised his own merits, by which he was abtgetdhe highest dignity of the State even
against the nobility.

Anyway, regarding Laterensis he used the toolsumhanitasandurbanitasas the accuser did
not belong to his personal enemiel the case of Plancius, Cassius challenged ldck o
triumphugs, military achievements, rhetorical and juristnpetencies—that is, there are
good chances that he used the arguments that Garenalated inPro Murenawith regard to
various professions. In response, Cicero as defgnbunsel expounded that the opportunity
of triumphs would become available, for that matterough holding given offices, and that
by his activity on Crete and in Macedonia he didverhis military aptitude, and that he had
never claimed to have knowledge obtained in rhetand jurisprudence, instead, he could
show prominence in character, which was much mppeegiated by the people of Rome than
professional knowledgeAt the same time, Cicero lessens the weight oélestsis’'s merits
obtained in Cyrene also to his detriment by anigaindialogue narrated in relation to his
activity as proquaestor in Sicily, with the mor#iat Laterensis would believe in vain that he
had carried out significant deeds in remote praasnthe public might have not even heard of
his being away from Rom8.

To take care of the sensitivity of the opponent wkiterwise maintained good relations with
him, Cicero discusses the reasons for Laterenslsdion defeat separately frooontentio
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dignitatis* and gets down with it primarily by the topos oé thnpredictableness of public
opinion and unreliability of public judgmehfThe tricks of winning mercy of the people were
were discussed in details by his brother, Quintu€ommentariolum petitionisvhere he
expounded that applicants should formulate whay theeve got to say in accordance with
electors’ desires and needs rather than their amviction, and pointed out that promises
made kindly are more important than keeping suomgses® Apparently, it was just this that
that Plancius forgot about, and before the coufustice consisting of senators and knights
Cicero could safely refer to the shaky and unréiakalue judgment of the peopignd, to
completely reduce the edge of the attack againgrénasis, he declared that if the people had
had firm conviction, had orientated themselvesimts of merits and values in forming their
opinion, then they would have elected Laterengil.de

The people blamed Laterensis for not making effrtain their favour and for relying on the
advantages provided by his social background antyinning the electiofi.Similarly, giving
giving up the fight for tribune’s office alreadyromenced in 59 was to his detriment because
the public considered it indifferenéend asserting his high-born origin might have exbk
antipathy instead of sympathy in thkebs® Later on, Cicero returns again to the thought that
Laterensis’s defeat was caused by lack of humbtehede engaged to the mercy of the
people(supplicare, se submitter®)The consequences of Laterensis’s faults were asec
by the circumstances that supported Plancius: tmepast of his home towff, the
commitment of publicans ranged on his side by &tkdr, the leader of the publicariisand
Cicero’s help, who thereby thanked Plancius for ftheurs he had done to him during his
exile? Furthermore, his activity in Africa, on Crete aindMacedonia?® and his successful
tribune’s activity was in favour of Plancit.

It should be noted with regard to publicans thalytmade it possible that state administration
with a low headcount had to be maintained in Rosmabse well-to-dpublicani most often
from the order of knights, constituted a company tlee economic implementation of
important goals in the life of the State (for exd@nponstruction of water pipes, providing the
army with arms). The late age of the Republic ubedterms knights and publicans often as
synonyms; however, overlapping between the twogoates by no means meant identity:
some publicans had assets between forty thousahdremhundred thousarséstertij while

the extent of knightstensuswas set as four hundred thousaastertii In the company of
publicans the members assumed burdens and sharefitbé proportion to their share; the
most propertied were accountable to the Stateniptamenting the enterprise usually by their
landed estate; on behalf of the State the magestrdaered into a contract with them. The key
task of publicans was their role assumed in taratiahe provinces: they paid the amount of
tax determined for the given province to the sta¢asury in advance, and on the leased
territory during the lease period they could freebjlect the amount they had paid in advance.
The governors, as a matter of fact, often abusei position and imposed unlawful burdens
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on provinces; so, inhabitants were compelled te takt loans from publicans, who usually
disbursed the amount demanded at usurious intestes. Accordingly, judgement of
publicans was disputed; in his letter to his brothas a matter of fact, in a statement not
addressed to the general public—Cicero himseledathem the greatest burden of provincial
administration In several cases publicans supported the electigmersons favourable to
them by covering a major part of their campaigntgest was not by chance that Cicero’s
brother, Quintus tried to convince him that he $tiauin publicans’ benevolence to support
his own consulcampaigrf. Cicero called publicans the flower of the orderkofghts of
Rome? the knights themselves strong support of the atste orderd.C. Gracchus already
relied on knights actually as an order, and ergdigtsia province to them as publicans.

In Pro Plancioa peculiar element aontentio dignitatiss the projection of the personality of
the two candidates to their hometown, Tusculumhi ¢ase of Laterensis and Atina in the
case of Plancius. Tusculum was a distinguishetesatht south-east of Rome, where several
consuls’ families came from. Therefore, it is ursf@ndable that the inhabitants of
Tusculum—as numerous men who had held consulsheg in the town—did not attribute
special significance to Laterensis’s aedil's offie@nsequently, they did not make many
efforts to help him to win the desired office. Adinlying not far from Cicero’s hometown,
Arpinum, was far from being so respectful and nigtabo, its inhabitants made more efforts
to help one of the citizens born at their settletenvin the aedil’s office since thus glory fell
on them too, which the inhabitants of Tusculum pigahty of°

Therefore, bycontentio dignitatisCicero tried to shed light primarily on the fact both
speeches—by analysing both the virtues and streraftithe winner/accused and the faults
and failures of the loser/accuser—that his defetsdaad not been in need at all of trying to
influence the outcome of the election by briberytase were sufficient arguments that made
them sure of their victory. Thereby he indirectlsoyed that the charge @&mbituswas
unfounded. Secondly, howevearpontentio dignitatisserved to enable him to prove to the
judges, as public opinion representing electorat the winner of the election was by all
means more suitable for the given office than ipament—the enumeration of faults and
failures committed during the election campaign & meant to support the above as
reasons for the train of thoughts that a person @dmdrols his election campaign with more
aptitude will hold the office more efficiently. Bag on all that it can be inferred that the
orator wanted to convince the judges also of thatpbat not only should the winner be
acquitted for lack of crime but the results of #hections should not be invalidated due to the
person’s eligibility and the accuser’s ineligibjlieither®

Refutation of the charge aimbituson the merits is very short, almost insufficientiyncise

in both speechesThe reason for that can be looked for, on thehame, in the fact that from
from both lawsuits only Cicero’s speeches have Befrio us, so neither the statements of
the prosecution, nor the rest of defence speedse&rwn to us, and as in both lawsuits
Cicero rose to speak as the last one as was hisnecug/e could presume that the defending
counsels taking the floor before him had alreadyteel the legally relevant counts of the
indictment on the merits of the case, point by pokt the same time, it can be presumed that
Cicero would have somehow referred or alluded &se¢hrefutations—however, no traces of
that can be found. It is highly probable that bibil prosecution and the defence set out from
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arguments related to person, and counts of thetment that could be specifically supported
and refuted did not play any considerable part-eifrfothing else, due to the low number of
proofs arising from the character of the cases.efdifig counsels much rather tried to
prove—all the more because the dividing line betwaaabitussanctioned by law and morally
contestable and legally acceptabhabitio could not be sharply drawn—that in the course of
winning the electors’ favours no scandalous, exejg®y steps contrary to traditions and
customs were takenDue to the indistinct dividing line betweambitusandambitiowe can
possibly accept Wilhelm Kroll's statement that #hn€&ceronian speeches can be considered,
for that matter, praise of properly and moderagaigrcisecambitustoo?

In Pro MurenaCicero argued that whereas Cato disapproved ardydi search for electors’
favours, that is, entourage, hospitality and dwsttion of free tickets to circus and theatre
performances, Murena, in the course of all thespssttook care of complying with and
respecting generally accepted customs to sufficeetént: he recruited entourage not for
money and theatre seats and feasts were made lpdsgibis friends’ generosity, which was
not prohibited by law or unwritten law eithém Pro Planciohe could simply respond to the
charge that Plancius entered iotwtio, that is, alliance allowed by law with the othenming
candidate, Plotius: originally it was Laterensis owtvanted to enter into alliance with
Plancius, however, it failed. At this point, it jgssible to presume the cause behind the
argument of the prosecution: it was not Lateretised the agreement set out in thatio
favoured® The circumstances of distributing money in Cirddlaminius, the origin and
function of the money could not be determined dyaahd could not be proved, so this
charge seemed to be weightless>teat least in Cicero’s narrative. And for lack obper
evidence, Cicero could easily consider all the oghatements gossip and defamafion.

Thus, based on all that, Plancius did not amounth& state of facts dex Licinia, and
demanding the application of this law was nothitsg éhan a bad faith manoeuvre from the
first by the prosecution to make the situationhef accused more difficuftThe provision of
lex Liciniathat set forth that the prosecution could desigfatetribus, of which the judges
were selected, was used by Laterensis contraryetspirit of the law, since he left out just
the Voltinia district where bribes had purportediken place, and whose judges for this
reason could have judged the case with greaterviever—Cicero’s above opinion was
obviously shared by Hortensius too, who expounti@d his own defence speech on the day
before Cicero’s oration was deliverédt was undoubtedly impossible to prove Plancius
guilty of communis ambitubecause this would have required to certify thatribution of
money was carried out in an organised form, diyeletinched by the candidate—in other
words, gratia and observantiaof allowed extent only helped Plancius on the sdlehis
friends and supporter$.

Basically,Pro MurenaandPro Plancioare made of identical elements, although the elésnen
are arranged somewhat differently. Both the prasacucriticises the defending counsel,
Cicero and Cicero resolutely criticises and attathke accusers, Cato, Suplicius and
Laterensis, not sparing sarcasm. On the one haedprbosecution endeavours to make the
person of the accused, having won the electiorajtiventic duringeprehensio vitaeand
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thereby support the necessity ambitus On the other hand, the defence tries to prove
ineligibility of the defeated accuser througlontentio dignitatisto convince the judges
thereby that the losing party can reproach nobdsly than himself for his defeat, and for this
reason the winner had not only not committed amyudror bribery during the election
campaign, but he was not in need of it eitherldady explains this tactics when we consider
that in case the winner was convicted, then therlptaced behind obtained the office that
constituted the subject of the dispute; that ighd counts of the indictment proved true, it
guaranteed, in addition to conviction and punishneérthe accused, that the accuser, having
lost the elections, could win the office not ob&nby votes. The fact-based refutation of
crimina ambituscrowned this argument only but had no exclusiveiedbr the outcome of
the lawsuit, all the less as the judgment in theoaet-law unambiguously contained a
political decision too. The jurors voted not only guilt and innocence but on the fate of the
office to be fulfilled; therefore, their vote wasfluenced, in addition to the casearhbitus

by their conviction developed of the eligibility dfie accuser and the accused, that is, the
parties opposed as competitors in the electiomgted

In both cases the orator builds his statement Inybawing these elements in accordance with
the circumstances. In thprooemiumof Pro Murena he immediately responds to the
objections of the prosecution that are aimed aem@iaindertaking the defending counsel’s
tasks as a consul in office and thereby betrayisgffendship maintained with Sulpicids,
and in theperoratiohe uses the dignity of his office as a weapon¢hatbe used for the sake
of his defendant.Before addressing specific charges, he believisstiseful to convince the
judges that Murena’s conduct of life is irreproauieaand he is eligible for the offiéayhich

he emphasises in a lengthgntentio dignitatisin an enlarged form by stressing Murena’s
merits and questioning Sulpicius’s aptitude, andubgerlining the faults and failures made
by him during the election campaigihe attack against Cato, cast in humorous forkesta
the edge of the charges, by which he presentsifjeetmns brought up against Murena as the
outcome of the philosopher-statesman’s too anx@mmscience and approach alien to fife.
Emphasis of the imminence by Catilina—which Supkgciotherwise having excellent traits
and values deserving acknowledgement by all maans & human viewpoint, would not be
able to efficiently oppose—reinforces Murena’s fosi So, Cicero as a consul defends his
elected successor in office—as the verdict of atajushows—successfully, and the defence
rests on three pillars: Murena’s aptitude, Sul@@uneligibility and failures, and realistic
recognition of the dangers of the situation in eatrpolitics.

In Plancius’s lawsuit the prosecution also stagem-ordinated attack against the counsel for
the defence and former consul, Cicero becausedtigsars believed that they could achieve
their goal against Plancius only by weakening QiceAccordingly, Cicero highlights
Plancius’s merits and services by which he supgddris during his exile, in thprooemium
already, and builds the entire third part of theesgh: the refutation of the charges made by
Cassiub and Laterenstsand theperoratio® on them. Thus, the significance of the identity of
of the defending counsel far surpasses that ofleisndant in this case too, and it can be
stated that Plancius’s acquittal was owing almoatlusively to Cicero’s moral weight,
independently of the acts and failures of the aedus§rom amongontentio dignitatisand
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exploration of the causes of Laterensis’s eleatiefeat, first, the second element appéans,
on the one hand, to take care of Laterensis’s thehgiand, on the other hand, to reduce his
accuser’s drive by enumerating the faults commit@uly after that comes Cicero to clearing
his defendant’s conduct of lifeas it were forcing the accuser into defence pwsitbecause
he—according to Cicero’s argument—attacked Planbiglistorting the provisions déx
Licinia de sodaliciis that is, in unfair mannér.This tactics highly reminds one of the
criticism against Cato—Cicero strives to convinbe judges that the prosecutors’ action,
although it might seem to be lawful, is by all meaeriously unfair. Laterensis’s accuser’s
position could have been by no means strengthenedhé® somewhat condescending,
patronising encouragement by which Cicero urged hohto give up hope: successes in
public life will certainly not keep him waiting ithe future if he learns a lesson from his faults
and takes the advice he has just recefvatier having properly prepared the field, the orat
refutes the actual charge abitusby lapidary conciseness, all the more because—easdC
argues henceforth in theontentio dignitatis—Plancius’s favourable opportunities and
aptitude, and the support provided by him, amorerst to him as exiled former consul,
made it unjustified from the first for his defend&muse unlawful tool8.

From the Ciceronian practice ambituslawsuits it can be unambiguously ascertained tiet t
judgment and, as its antecedents, the role of thgepution and the defence orientated itself
primarily in terms of political aspects. The pamsho brought the charge was often a
competitor beaten in the elections, who could nai e@xpect the proceedings to impose
sanctions on unlawful practices through the comictof his one-time competitor, the
accused in the lawsuit, but, based on Roman peactauld certainly count also on obtaining
the office that he had not been able to obtain yning the electors over, as a benefit of the
lawsuit. Consequently, when deciding the issueuilt gr innocence, the judges deliberated
the past, conduct of life of the accuser and theused, i.e., the winner and loser of the
elections, the necessities demanded by the situaficurrent politics, the eligibility of the
parties concerned and—BRso MurenaandPro Plancioconvincingly proves it—the political
weight of the patron who took action for the sakéhe accused.
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