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1. Introduction 

 

Taking into consideration the numerous relevant sources in Roman law and in medieval 

legal history, treasure trove could be considered as a significant legal problem and, in 

addition, it bears great importance in modern legal systems as well.  

As for the Roman law literature, a number of studies have been published on the one 

hand related to the general issues (cf., for instance, Pampaloni,
1
 Perozzi,

2
 Mayer-Maly,

3
 

Marchi,
4
 Knütel

5
) and linked with certain details (see, for example, Schulz,

6
 Nörr,

7
 Scarcella,

8
 

Busacca,
9
 Klingenberg

10
) of treasure trove on the other hand. The most specialised analysis of 

treasure trove in Roman law could be found in the great monograph of a Spanish romanist, 

Alfonso Agudo Ruiz, published in 2005.
11

  

During the analysis of treasure trove patterns of Roman law, dogmatically as well as 

terminologically important questions appear which have not been clarified even today. Merely 

some examples need to be named here, such as only money or also other movables of any 

value could be regarded as treasure in classical Roman law? Can or cannot treasure trove be 

regarded as an autonomous way of acquiring ownership in classical Roman law? These 

questions should by all means be discussed. Since the word “treasure” does not exclusively 

appear in the Roman law sources as a technical term, problem of terminology is equally to be 

analysed. In addition, there are several additional, but not less important questions are to be 

studied, such as the different points of view by classical Roman jurists concerning the legal 

nature of treasure, the problems of treasure trove by a slave or a filius familias, and the 

development of the treasure trove regime in context of imperial constitutions. 
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After research in the sources and literature of Roman law, the subsequent fate of 

treasure trove systems needed to be likewise scrutinised. Therefore, the different treasure 

trove systems in the Medieval, as well as in the modern age, and in some modern legal 

systems have to be closely examined.  

 

2. Treasure trove in Roman law 

 

As for the Latin word “the[n]saurus”—originating from the Greek noun thesauros
12

—

first appeared in non-legal writings in Rome. In several works from the time of the Republic, 

as well as of the Principate, the problem of treasure trove arose (see, for instance, the works 

by Plautus, Horatius, and Petronius).
13

  

In the Roman legal texts the word thesaurus appeared only later. Originally, the Roman 

jurists did not distinguish the proprietor of the land from the owner of the treasure. According 

to the oldest Roman law tradition, represented even by the fundatores iuris civilis (Brutus and 

Manilius) in preclassical Roman law, treasure—as an accessio of the land—belongs to the 

owner of it (cf. Paul. D. 41, 2, 3, 3).
14

 

The detailed rules of the treasure trove were only elaborated by classical Roman jurists. 

In this regard, the famous text by Paul (D. 41, 1, 31, 1)
15

—in which the original, classical, 

influential, but strongly discussed definition of treasure could be found—deserves an in-depth 

analysis. According to Paul, “thensaurus est vetus quaedam depositio pecuniae, cuius non 

exstat memoria, ut iam dominum non habeat” (“Treasure is an ancient deposit of a valuable 

movable object, the memory of which is no longer sustained, so that it now has no owner any 

longer.”).  

Concerning the term depositio pecuniae, we can emphasise that—in the light of other 

relevant sources (Paul. D. 47, 9, 4, 1; Paul. D. 50, 16, 5 pr.; Herm. D. 50, 16, 222)—not only 

money, but generally further movables of great value could be regarded as treasure, even in 

classical Roman law. On the basis of several postclassical sources—which contain the words 

monile and mobile in the scope of defining “treasure”—it could theoretically be concluded 

that only money could be regarded as treasure in classical Roman law, though it seems more 

likely that the above-mentioned term depositio pecuniae referred to each and every movable 

object of value even in classical Roman law.  

As for the expression iam dominum non habeat mentioned in Paul’s text: since treasure, 

in principle, has or may as well have an owner, it cannot be regarded as res nullius. The other 

observation by Paulus—cuius non exstat memoria—can be considered as a dogmatically more 

relevant element, because the owner of treasure seems to be in a “memory hole”. As a result 

of practical considerations, treasure can be regarded as an object the ownership of which 

cannot be actually clarified.  
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Since treasure is not res nullius in a strict (technical) sense, the acquisition of its 

ownership cannot be regarded as occupatio—which is carried out as a result of apprehensio—

but inventio. It is, however, questionable whether classical Roman jurists institutionalized an 

absolutely autonomous way of acquiring ownership, which is different from occupatio. In our 

opinion, treasure trove could be regarded as an autonomous way of acquiring ownership in 

Roman law, however, it is probable that this was so merely from Hadrian’s time.  

The locus of treasure trove is not disputed in Roman law literature since classical, 

postclassical, and even Justinian Roman law focused only the treasures which had been found 

in an immovable—contrary to the medieval and modern jurisprudence, in which treasure 

trove in any movable property is also dealt with.  

Especially on the basis of texts by the early classical jurists (for instance Labeo), but 

even by the later classical jurists, it can be observed that the word thesaurus was not only 

used in strict legal (technical) sense but also in a non-technical sense. In these fragments 

thesaurus, of course, has nothing to do with treasure trove as one of the original ways of 

acquiring ownership (see, for instance, Pomp. D. 10, 4, 15; Ulp. D. 10, 2, 22 pr.; Iav. D. 34, 2, 

39, 1; Pap. D. 41, 2, 44 pr.).  

Lots of debates have arisen from a filius familias (under the authority of his father) or a 

slave finding treasure in an immovable property —neither of whom was able to acquire 

ownership for them. In this respect, the texts by Tryphoninus (D. 41, 1, 63) are relevant.
16

  

Considering the imperial constitutions related to treasure trove, the most famous and 

significant regulation was introduced by Hadrian. His constitution can be described as a 

media sententia compared to the different prior opinions by classical jurists. Hadrian’s 

constitution, equally cited in the Institutes of Justinian, is also known from an earlier, though 

not a legal source, Historia Augusta (Vita Hadr. 18, 6).
17

 With regards to treasure trove, 

Hadrian ruled that if anyone made a find on their own property, they might keep it, if on 

another’s land, they should turn half of the treasure over to the owner thereof, if on state 

premises, they should share the treasure equally with the fiscus.  

Yet later—on the basis of the text by Callistratus (D. 49, 14, 3, 10)—the divi fratres: 

Marcus Aurelius and Lucius Verus fundamentally modified Hadrian’s concept. According to 

their constitution, every treasure—which had been found in a non-negotiable thing—belonged 

to the emperor and, in addition, every treasure needed to be reported to the fiscus (cf. Call. D. 

49, 14, 3, 11 and Call. D. 49, 14, 1 pr.)—which regulatory attitude implies a “public law-

approach”.
18

 

The rather obscure constitution of Alexander Severus—which is often disregarded in 

Roman law literature—is only mentioned by Historia Augusta (Vita Alex. 46, 2).
19

 According 

to this constitution, a part of the treasure belonged to the finder, but when the treasure was too 

precious, a part of it belonged to imperial authorities. Unfortunately, the background and the 

exact content of these rules are unknown, and as a result we cannot come to any well-founded 

conclusions on the basis of such an uncertain source.  

As for the postclassical Roman law, the imperial constitutions concerning treasure trove 

are to be mentioned (cf. CTh. 10, 18 and C. 10, 15). In this respect, perhaps the most notable 

postclassical ruling related to treasure trove was created by the constitution by Leo and Zeno 

in the year of 474 AD which, on the one hand, reinstated the regime institutionalised by 
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Hadrian and, on the other hand, established noteworthy and substantial new rules related to 

treasure trove, which often appear even in the modern era.
20

 

It is well-known that Hadrian’s regulations were implemented by Justinian, according to 

his Institutes (2, 1, 39).
21

 It is worth mentioning that only Hadrian’s constitution was cited in 

Justinian’s Institutes, while the above-mentioned constitution by Leo and Zeno was 

disregarded in this law-book. According to Inst. 2, 1, 39, “if a man found a treasure in their 

own land, the Emperor Hadrian, following natural equity, adjudged to him the ownership of 

it, as he also did to a man who found one by accident in sacred or religious premises. If they 

found it in another man’s land by accident, and without specially searching for it, he gave half 

to the finder, half to the owner of the land; and upon this principle, if a treasure was found in a 

land belonging to the Emperor, he decided that half should belong to the latter, and half to the 

finder. Consistently with this, if a man finds one in land which belongs to the imperial 

treasury or the people, half belongs to them, and half to the treasury or the State.” This brief 

text consists of seven cases and—being a legal source—it is more accurate and precise than 

the above-mentioned text in Historia Augusta. Justinian also referred to the naturalis aequitas 

(“natural equity”) which had not been mentioned in Historia Augusta, but which was referred 

to nonetheless in the text of Gratianus’, Valentinianus’, and Theodosius’ imperial 

constitution, published in the year of 380 AD (cf. CTh. 10, 18, 2).  

Nevertheless, another solution was in force in the Ostrogothic Kingdom at the same 

time. It can be assumed on the basis of a brief text by Cassiodorus (Variae, 6, 8, 6) that 

Theodoric the Great gave all treasure the aerarium.
22

  

 

3. Treasure trove in the Medieval and in modern age 

 

As compared to Roman law—especially to classical and Justinian’s Roman law—

utterly new regimes were created concerning treasure trove. Nevertheless, it is worth 

mentioning that Justinian’s ruling was sometimes equally in force. In this respect, the 

constitutio (Regalia sunt hec) of the Holy Roman Emperor, Frederick Barbarossa (1158) 

could be referred to, in which the solution by Justinian appeared, that is half of the treasure 

belonged to the finder.
23

  

However, the Constitutions of Melfi by Frederick II (Constitutiones Regni Siciliae, 3, 

35, in the year of 1231) gave the whole treasure to the fiscus.
24

  

According to the famous law-book of Eike von Repgow, the Mirror of the Saxons 

(Sachsenspiegel, 1, 35), “every treasure hidden in the ground” („al schat under der erde 

begraven”) belongs to the Emperor.
25
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However, according to the Schwabenspiegel (347), one fourth of the treasure belongs to 

the finder.
26

  

In France, according to the Établissements de Saint Louis (I, 94), which summarised the 

thirteenth-century French customary law, no one but the king got a treasure consisting of 

gold, while silver treasures belonged to the baron, who had the so-called high justice in their 

lands (« Nus n’a fortune d’or, se il n’est rois. Celle d’argent est au seignor qui a grant joutise 

an sa terre. »). Obviously, this rule is closely related to the French law principle “nulle terre 

sans seigneur”.
27

 In the same work the definition of treasure could be discovered as well: 

“Treasure is when it is buried under the ground, and the earth has been disturbed” (« Fortune 

est don terre est effondrée. »).
28

  

On the basis of the research of Coing,
29

 it should be pointed out that not only in the 

medieval legal sources, but even in the modern age similar regulations can be found, albeit 

Justinian’s treasure trove related rules were also in force. In the works by Hugo Grotius,
30

 

Simon van Leeuwen,
31

 and Arnoldus Vinnius
32

 again Justinian’s regime was introduced. 

However, the rules stemming from the Medieval—according to which any treasure found 

should belong to the emperor—were still in force and were termed as a “ius commune et 

quasi iuris gentium” by Grotius and van Leeuwen, as well. For instance, van Leeuwen pointed 

out that any concealed treasures which a person may have found upon or in his own ground, 

belonged to themselves, but if any such treasure was found in the land of another person, one 

half thereof belonged to the owner of the premises, and the other half to the finder. In many 

countries, however, the treasure is appropriated by the government. As for Roman-Dutch 

Law, it can be regarded as uncertain, according to van Leeuwen’s opinion.
33

  

Concerning the French droit coutumier in the 17
th

 century—on the basis of Jean 

Domat’s famous Les loix civiles dans leur ordre naturel—we can refer to the rule according 

to which one third of the treasure belonged to the finder, one third to the landowner, and one 

third to the baron (« Seigneur haut Justicier »). When the finder was the landowner himself, 

the half belonged to them, and the other half to the baron.
34

  

In the rules concerning treasure trove of the Codex Maximilianeus Bavaricus Civilis 

(1756)
35

 and the Allgemeines Landrecht für die Preußischen Staaten (1794)
36

—which cannot 
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be considered as civil codes in modern sense—reflects on the one hand Justinian’s treasure 

trove system, and, in addition to all this, the influence of several medieval legal rules, as well.  

 

4. Treasure trove in the modern legal systems 

 

Justinian’s Roman law regime of treasure trove, as well as the famous definition by Paul 

has survived in many contemporary civil codes.  

In the modern French rules concerning treasure trove (see art. 716 of French Code 

civil
37

), the subsequent fate of the Roman law tradition could clearly be pointed out. Albeit the 

French Code civil achieved kind of a “symbiosis” between the earlier droit écrit and droit 

coutumier, the rules of the article related to treasure trove belong to the rules which prefer the 

Roman law solution to customary law. Regarding the new social order after the French 

Revolution, it is obvious that the solution of the earlier French customary law—according to 

which the one third of the treasure had belonged to the baron—was not allowed to be applied 

any longer. Since the French Code civil had greatly affected many subsequent civil law 

codifications, the treasure trove system of Roman law has survived in all legal systems 

inspired by French legal tradition (see, inter alia, the Chilean Código civil of 1855,
38

 the 

Louisiana Civil Code of 1870,
39

 the Spanish Código civil of 1889,
40

 and the Québec Civil 

Code of 1994
41

).  

The Austrian Allgemeines Bürgerliches Gesetzbuch of 1811 maintained a solution till 

1846, according to which one third of the treasure belonged to the treasury.
42

 The Austrian 

system of treasure trove is now based to a considerable extent on the treasure trove system of 

Justinian’s rules.
43

  

Since the German Bürgerliches Gesetzbuch of 1900 is a result of the researches of the 

Pandectist legal scholars, the liberal Hadrian-Justinian regime of treasure trove got into the 
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oder gegraben worden, welchenfalls das ganze Drittel dem Proprietario Loci allein zugehört. Gebraucht man sich 

aber etwan gar Aberglaubischer Dingen hierunter, so verfallt man dadurch nicht nur in malefizische Straf, 

sondern der Antheil, welchen man sonst dabey gehabt hätte, gehet verlohren, und kommt dem Fisco zu, jedoch 

ohne Præjuditz des Eigenthümers, wenn er bey der Sach unschuldig ist.“ 
36

 1, 9, 86: „Wer zur Nachsuchung von Schätzen vermeintlicher Zaubermittel, durch Geisterbannen, Citiren der 

Verstorbenen, oder anderer dergleichen Gaukeleyen, es sey aus Betrug oder Aberglauben, sich bedient; der 

verliert, außer der sonst schon verwirkten Strafe, sein Anrecht auf einen etwa zufälliger Weise wirklich 

gefundenen Schatz.“ Cf. MAYER-MALY: Ducente fortuna (cit.), p. 144. 
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German Civil Code due to the respect of the Roman law tradition.
44

 In this regard Wieacker’s 

opinion seems to be highly relevant: „Insbesondere das Bürgerliche Gesetzbuch von 1896 ist 

das spätgeborene Kind der Pandektenwissenschaft und der nationaldemokratischen, insoweit 

vor allem vom Liberalismus angeführten Bewegung seit 1848“.
45

 Since the BGB—besides the 

French Code civil—had an essential impact on many succeeding civil law codifications (see, 

inter alia, the Italian Codice civile of 1942, the Portuguese Código civil of 1966, and the 

Brazil Código civil of 2002), the Roman law regime of treasure trove has survived in these 

legal systems due to the French and the German legal tradition as well.
46

  

The Swiss Zivilgesetzbuch of 1907 had a great effect, for example, on the new Italian 

Codice civile, and on many more civil codes. Still, the approach of treasure trove in Swiss 

law—according to which the treasure belongs to the owner of the property in which a hidden 

treasure has been found, while the finder has only a claim for an equitable fee
47

—had no 

influence on any later codifications.  

As for the treasure trove system of the Hungarian Civil Code of 1959, a socialist legal 

approach was institutionalised, according to which the treasure ought to be offered to the 

state. In contrast to this, the prior Hungarian private law gave one third of the treasure to the 

finder, one third to the owner of the property in which the hidden treasure had been found, 

and one third to the Treasury. According to Section 132 of current Hungarian Civil Code, if a 

person finds a valuable object which has been hidden by unknown persons, or the ownership 

of which has otherwise been forgotten, he is obliged to offer it to the state. If the state fails to 

claim the object, it shall become the property of the finder; otherwise the finder shall be 

entitled to a finder’s fee proportionate to the value of the object found. However, if the object 

found is a relic of great value or historic importance, its ownership may be claimed by the 

state. In the future the same rules are sustained, with regards to the relevant provisions of the 

new Hungarian Civil Code (5:64. § [1]—[3]).  

English law—which has developed separately compared to continental civil law 

practices—maintains its old legal tradition
48

 concerning the rules of treasure trove as well. 

According to the old common law and the Treasure Act of 1996—in accordance with the 

general principles of the English Law of Property as well—the treasure belongs to the Crown 

or to the franchisee, if there is one.
49

  

The leitmotiv of Scottish law—which belongs to the mixed jurisdictions—happens to be 

the same. According to the principle “quod nullius est, fit domini regis”, treasure, as a kind of 

“bona vacantia”, belongs to the Crown.
50
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The “treasure trove systems” of the United States
51

 are quite heterogeneous. Since 

Louisiana and Puerto Rico belong to the so-called mixed legal systems, their rules considering 

treasure trove are based on Roman law. As for the case law of treasure trove, it is very 

divergent in the Member States of the USA. It is worth mentioning that the principle of 

equitable division can also be found in the legal literature. As for some treasures of great 

importance, federal acts ought to be applied (cf., for instance, the Antiquities Act of 1906, the 

National Historic Preservation Act of 1966, and the Archeological Resources Protection Act 

of 1979).  

 

5. Conclusions 

 

The original concept by Hadrian related to treasure trove is currently amended with 

numerous “public law elements”
52

 even in those legal systems which are based on the Roman 

law tradition, since it is obvious that nowadays the treasures of great archeological and 

cultural importance would not to be exclusively awarded to the finder or, for instance, the 

landowner. Hadrian’s regime is to be evaluated in its own time and context, that is in classical 

Roman law. The individualist and liberal approach of classical Roman law is also reflected in 

classical law, as well as Justinian’s regime of treasure trove. An exclusively “private law 

approach” seems to be unsustainable today, as the ruling of treasure trove deserves a complex 

approach according to which any treasure could be regarded as a national heritage or even a 

kind of “common heritage of mankind” (of course not in the “technical” sense of modern 

international law). The regulation of treasure trove has only to serve this fine purpose. 
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