1216-2574/USD 20.00 AcTa JuripicA HUNGARICA
© 2010 Akadémiai Kiado, Budapest 51, No 3, pp. 198-213 (2010)
DOI: 10.1556/4Jur.51.2010.3.3

TAMAS NOTART*

Law on Stage—Forensic Tactics
in the Trial of Marcus Caelius Rufus

Abstract. The present paper intends to highlight some aspects of Cicero’s speech in defence of Marcus Caelius
Rufus on 4 April 56 BC on the first day of the Ludi Megalenses. In 56 BC, as a result of peculiar coincidence of
political and private relations, Cicero was given the opportunity to deal a heavy blow on Clodius and Clodia in his
Pro Caelio, whom he mocked in the trial with murderous humour using the means of Roman theatre, and, thus,
arranged a peculiar theatre performance during the Megalensia, which anyway served as the time of the Ludi
scaenici. After outlining the circumstances of the lawsuit (I.) and the background of the Bona Dea case that sowed
the seeds of the conflict between Cicero and the gens Clodia (II.) in our paper we intend to analyse the rhetoric
situation provided by the Ludi Megalenses and genially exploited by Cicero (I1l.) and the orator’s tactics applied
in the speech in defence of Caelius (IV.).
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I. In April 56 BC, the then twenty-five-year old' M. Caelius before the quaestio de vi was
charged by L. Sempronius Atratinus as main prosecutor, and L. Herennius Balbus and P.
Clodius as subscriptores. The defendant himself made a statement of the defence.
Furthermore, M. Licinius Crassus Dives and—taking the floor in line with his habit as the
last one>~Cicero acted as counsel for the defence. The charge was made presumably on the
grounds of the lex Plautia de vi (65/4),> which had been drafted based on Cicero’s account
of events against infamous citizens who raised riot, and who besieged the senate with
weapons, used violence against a magistrate, and attacked the State.* From among the acts
Caelius was charged with, the first three, which were expounded in more details in the
statement of the defence made by Caelius and Crassus, are known to us only from Cicero’s
summary.’
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Cicero kept for himself the expounding of the assassination against the Alexandrine
philosopher Dio.® The counts of the indictment are connected in some form with the legates
of Alexandria who intended to protest before the senate against Ptolemaios XII having been
put back to the throne of Egypt by Rome (concerning the second and fourth counts of the
indictment this can be established at first glance).” The legates led by Dio arrived to Rome
in 57, but king Ptolemaios supported by Pompeius made every effort to thwart the audience
before the senate.® The charge claimed that Caelius had been involved in these acts of
Ptolemaios and Pompeius from the outset. The pulsatio Puteolana was probably an attack
made against the legates of Alexandria immediately after they had arrived to Puteoli; it
cannot be ruled out that the seditiones Neapolitanae are connected with that in some form
or other. If the legates heading from Naples on Via Appia to Rome used protection by a
magistrate, then it can be deservedly called seditio using the proper Roman fterminus
technicus since it denotes defiance against the power of the state.” We cannot either prove
or disclaim the relation of the bona Pallae with the legates of Alexandria.!® In this respect,
it is necessary to refer to the view that asserts that the present lawsuit can be considered
dispute at law of primarily political nature; so, it was meant to attack Pompeius, Ptolemaios’s
patron, and Cicero’s task was to deprive the case of any implication of current politics.!!
Contrary to this, the following points can be offered for deliberation: the prosecutors were
motivated basically by private rather than political motifs.!?

In particular, the fact that in February 56 on count of ambitus Caelius accused at the
time of the lawsuit seventeen-year old L. Sempronius Atratinus’s'3 blood father, L. Calpurnius
Bestia,'* who was acquitted from the charge of election bribery, since he was defended by
Cicero; he wanted him to be summoned again due to ambitus."® This second accusation was
prevented by Atratinus by charging him with vis; consequently, Heinze claims that political
considerations in this lawsuit constituted the means rather than the aim.'® Pompeius’s
popularity reached its bottom;!” thus, for the prosecutors it was actually advantageous to be
able to attack Caelius as Pompeius’s adherent. In this respect, Cicero himself, as a matter of
fact, tried to mitigate the political edge of dispute at law. (Pompeius’s name does not occur
on a single occasion in the Pro Caelio.)'® In addition to specific counts of the indictment
Cicero touches several issues that do not actually belong to the scope of the charge:
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7 About Ptolemaios see Volkmann, H.: Ptolemaios. (XIL.) In: Paulys Realencyclopdidie der
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18 Stroh: op. cit. 246.
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specifically, the alleged attempt by Caelius to murder Clodia, Metellus Celer’s widow.'” He
handles the attempt to poison Clodia in a somewhat separated form, but from a remark?® it
comes out clearly that this element plays a material part in the chain of the demonstration of
evidence. Consequently, Caelius had obtained money from Clodia to be able to hire Dio’s
murderers,”! and if later on he wanted to poison Clodia, from whom the money came form,
then, its aim was to get rid of the woman who later on learned of the assassination.??

II. The development of the hostile relation between Cicero and P. Clodius as well as his
elder sister, Clodia cannot be understood without being aware of Cicero’s testimony made
in the so-called Bona Dea trial and the causes that made him do that. It was at the beginning
of December 62 when highborn women of Rome, including the virginesVestales, celebrated
the festival of Bona Dea at the house of the pontifex maximus, Caesar. The name of Bona
Dea is direct translation of the Greek Agatheé Theos, who became generally known as a
healing goddess;* based on the inscription referring to her?* and the representations from
Attica we are discussing here a figure of Hygeia.?> This ritual was held in Rome at the
house of a magistratus cum imperio, and only the matronae of the ruling class and Vesta
priestesses were allowed to take part in it.26 The festivity was led by the wife of the
magistratus, so, Bona Dea did not have a priestess of her own.?” With respect to the present
case, it is of special importance that each male being, be it human or animal, was strictly
excluded from the ritual. No exact picture regarding each detail is provided by historical
sources®® on what happened during this night; the following, however, can be established
with acceptable certainty: Clodius somehow found his way into the house (Plutarch claims
that he found the door open and that is how he entered). He pretended to be disguised as a
woman with a Harp?® but the assertion made by Plutarch and Appianos that disguising was
greatly facilitated by him not being compelled yet to shave in those days is false; they
simply forget about the fact that at the time of the Bona Dea scandal Clodius was already
twenty-nine/thirty years old. Dio Cassius claims that his purpose was to seduce Caesar’s
wife, Pompeia (which did happen as Dio Cassius asserts), but that is not certain at all.
Anyway, the ritual was led by Caesar’s mother: Aurelia and not by Pompeia.*° The disturbed
festivity was later repeated by Vesta priestesses (instauratio).’!
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Dio Cassius 37, 35, 4; 37, 45, 1.

27 Latte: op. cit. 230.

28 Vell. 2, 45, 1; Plutarchus: Cicero 28; Caesar 9; Suetonius: Divus Iulius 6, 2; Appianus: Bella
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29 Cicero: De haruspicum responso 44; Plutarchus: Cicero 28, 2; Caesar 10, 1; Tuvenalis:
Saturae 6, 337.

30 Suetonius: Divus Tulius 74, 2.
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In the senate the Bona Dea scandal was first put forth by Q. Cornificius, and the body
referred it to the Vesta priestesses and the pontifices, who held a session under the
chairmanship of the pontifex maximus, Caesar.*? In addition to Caesar, this body included
one more member who played a part in the later trial: L. Cornelius Lentulus Niger, who
fulfilled the dignity of the flamen Martialis.>® The senate received a report stating that the
disturbance of the Bona Dea ritual was deemed nefas. After this report, albeit, before the
trial, Caesar divorced his wife and announced that he would not be willing to appear in
court as a witness—thereby reassuring Clodius that there had been no break in the friendship
they had entertained.3* The senate accepted the report, and resolved to set up a special venue
of jurisdiction in order for it to investigate the incestum committed by Clodius.>> The
members of the court of justice were not elected from album iudicum by drawing lots—as it
was customary in the quaestiones—instead, the chairing praetor selected the participants
from specific persons, which enhanced the suspicion that the judges must have been
prejudiced against Clodius right from the first.3¢ For this reason, Fufius Calenus ribunus
plebis vetoed the charge submitted by M. Piso.” The matter was delivered to the public,
from among Clodius’s opponents three persons—Cato, Favonius and Hortensius—took firm
action quite resolutely. Then, the senate was convened again, and having put down Fufius
Calenus’s resistance they decided to proceed in the form originally planned—it was this fact
on which Cicero informed Atticus on 13 February.*® At the next session of the senate Fufius
made two proposals: first, regarding the point that the trial on Clodius’s case should be
held; secondly, that the judges should be appointed by drawing lots.* The first proposal was
accepted, the second one was dismissed,*® the senate entrusted Fufius to submit the charge
to the public. Cicero claims this happened, because Hortensius and his circle were fully
certain that Clodius would be sentenced by any court.*! Accordingly, the formal accusation
was made approx. before 15" March, 61. Of the lawsuit itself rather few facts are known to
us; the charge was expounded by three persons, three Cornelii Lentuli: L. Cornelius Lentulus
Crus, L. Lentulus Cornelius Lentulus Niger (flamen Martialis) and Cn. Cornelius
Marcellinus.*?

Against the charge Clodius intended to prove the alibi that on the day of the Bona Dea
ritual he had been in Interamna and not in Rome. To refute this alibi several matronae
participating in the Bona Dea festivity acted as witnesses, including Caesar’s mother,
Aurelia and Caesar’s elder sister, [ulia. Similarly, Cicero made a testimony pleading that on

32 Macrobius: Saturnalia 3, 13, 11.

33 Baldson, J. P. V. D.: Fabula Clodiana. Historia, 15 (1966), 65-73, 67.
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6, 2. 74, 2; Appianus: Bella civilia 2, 14, 52; Dio Cassius 37, 45.

35 Cicero: Epistulae ad Atticum 1, 13, 3.

36 Balsdon: op. cit. 69.

37 Cicero: Paradoxa Stoicorum 4, 32.

38 Cicero: Epistulae ad Atticum 1, 14, 5.

3 Tatum, W. J.. Cicero and the Bona Dea Scandal. Classical Philology, 85 (1990),
202-208, 206.

40 Baldson: op. cit. 70.

41 Cicero: Att. 1, 16, 2. 4-5; Spielvogel, J.: Clodius P. Pulcher—eine politische
Ausnahmeerscheinung der spéten Republik? Hermes, 125 (1997), 56-74, 60.
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the day of the ritual Clodius visited him in Rome—certain sources* claim this visit was paid
three hours before the scandal (i.e., late at night), other interpretations** assert it took place
during the salutatio in the morning. Eventually, Clodius was acquitted; several causes of
such outcome of the lawsuit can be made probable: it cannot be ruled out that the members
of the court were bribed, the money presumably was provided by Crassus (each member of
the jury must have been given three-four hundred thousand sestertii)-both Catulus®, and
Cicero referred to this possibility.*® Besides possible bribery, the jury’s fear might have also
arisen, and there might have been doubt to what extent Aurelia was able to recognise
Clodius exactly.*’ Since the decision in the lawsuit was not adopted as Cicero had desired,
and through his testimony he had made Clodius his deathly enemy, which resulted in a
tragic turn in his later career—exile, it is worth highlighting the motifs that had made Cicero
take such firm action in the lawsuit. Cicero himself emphasised unselfish and purely moral
reasons of his procedure,*® however, his first account of the disturbance of the ritual written
to Atticus was not free from certain cynical overtone.* He describes the action taken against
Clodius as one of the (subsequent) steps in the combat against Catilina, and alleged to have
discovered connections between the Catilina’s plot in 63 and the elements that supported
Clodius in the Bona Dea trial.® This explanation, however, does not seem satisfactory to
the extent that Clodius had been—as we shall see—a long-time personal enemy of Catilina,
and he personally had not taken part in the plot.’!

Plutarch>? identifies the following reasons for Cicero making a testimony incriminating
Clodius in the Bona Dea trial. Cicero had been induced by his wife, Terentia to take this
step, whose hatred was aimed not so much at Clodius but at his elder sister, Clodia due to
the point that Clodia had purportedly wanted Cicero to divorce Terentia, and marry her,
Clodia. Through Cicero’s testimony Terentia wanted to deteriorate the relation so that this
step could not be taken, and Cicero wanted to clear himself of the suspicion. Plutarch
himself mentions this possibility merely as talk of the town, and mostly it is in accordance
with that that researchers of the modern age have refused this version.? In spite of that, it is
worth casting an investigating glance at this explanation, too. Plutarch dates Clodia’s
intention regarding Cicero to the year 61. The chronology indicated by Plutarch is sometimes
quite uncertain, but the event he gives an account of often constitutes a historical fact in
spite of the erroneous determination of the point of time.* The story appears in a more
realistic light if we attempt to place it in the year 63 in stead of 61. After making a survey of
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1 Epstein, D. F.: Cicero’s Testimony at the Bona Dea Trial. Classical Philology, 80 (1986), 229—
235, 230.

52 Plutarchus: Cicero 29, 2-3.

33 Baldson: op. cit. 72; Weinstock, L.: Terentia. (95.) In: Paulys Realencyclopdidie der classischen
Alterthumswissenschaft, IV. A. Stuttgart—Miinchen, 1934, 710-716, 711.

5 Dorey, A. T.: Cicero, Clodia, and the pro Caelio. In: Greece and Rome, 11/5 (1958),
175-180, 179.
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the political marriages entered into and planned around this time,> the marriage entered
into between Clodia and Metellus Celer can be dated to the end of 63.5° Through that
Metellus Celer got in the circles of the optimates, and became the son-in-law of Pompeius’s
opponent, Lucullus. It cannot be excluded that the party of the optimates knowingly
attempted to alienate his key supporters from Pompeius. In 63, Cicero having taken steps
against the populares became a man of political significance in the eyes of the optimates—it
is possible to imagine that it was at that time when they tried to attain that Cicero should
divorce Terentia and marry Clodia. And if after that the politically promising marriage to be
entered into with Cicero was not accomplished, then they were satisfied with Metellus
Celer. Cicero probably did not want to violate his marriage for certain temporary political
advantages, and did not consider the marriage practice usually accepted in the circles of the
notables of Rome a political trump card.’’ Yet, even if we do not accept this hypothesis,
Plutarch’s thought that Cicero had been induced by Terentia to stand as witness against
Clodius does not seem groundless if a former clash between the two families is taken into
consideration.*

The hatred between Terentia and Clodius comes from 73 when Clodius charged
Catilina with incestum committed against Fabia. Fabia was a virgo Vestalis and Terentia’s
half-sister. Owing to Catulus’s help, Catilina was acquitted; yet, the case highly damaged
Fabia, and thereby Terentia’s family. There are some loci available to us on the case: so, for
example, Sallustius mentions incestum as a fact,” and a reference to it is also available in
Cicero.® Presumably, the Bona Dea ritual held in 63 at the house of the consul at that time
led by Terentia gave a push to Cicero to take action against Catilina since the participants of
the Catilina’s plot had already been arrested in Rome though, Cicero had not made a
decision on their fate yet. The matronae celebrating the Bona Dea festival saw the altar
bursting into flames, which qualified a prodigium, and it was interpreted by the virgines
Vestales and Terentia taking part in the festival as a need for Cicero to take firm action
against the conspirators in order to restore pax deorum.5! The priestesses and Terentia must
have been inflamed also by Fabia having been put to shame through Catilina making
mockery of her reputation.? The attempt at providing the interpretation claiming that
disgracing the Bona Dea festival in 62 might have been Clodius’s political response to
Cicero using the festival in 63 in order to influence him® does not seem well-grounded.®
First, because Clodius did not belong to Catilina’s adherents; secondly, because it is hard to
presume that he had had such a conscious political concept.

Both the hypothesis of the jealousy due to the presumed plan of the marriage to be
entered into with Clodia and the fact of the hatred felt because of Fabia having been shamed

35 Cf. Plutarchus: Cato min. 30; Pompeius 44.

36 Cf. Cicero: Epistulae ad familiares 5, 2, 6.

57 Dorey: op. cit. 179.

8 Epstein: op. cit. 232.

59 Sallustius: De coniuratione Catilinae 15, 1.

60 Cicero: In toga candida 82.

61 Plutarchus: Cicero 20, 1-3.

62 Weinstock: op. cit. 711.

0 Benner, H.: Die Politik des P. Clodius Pulcher. Stuttgart, 1987, 37; Will, W.: Der romische
Mob. Darmstadt, 1991, 48; Moreau, Ph.: Clodiana Religio. Un proceés politique en 61 av. J-C. Paris,
1982, 15.

64 Spielvogel: op. cit. 59.
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by Catilina and Clodius clearly indicates that Terentia produced highly great influence on
Cicero with respect to the testimony to be made against Clodius. Clodius also wanted to
shift the responsibility of Cicero’s action to Terentia; at least, in 58 as tribunus plebis he
deluded Cicero® that he should not flee from Rome—just to enjoy his revenge all the more.%
Albeit, Caesar offered Cicero the position of a legatus so that he could leave Rome; it has
not been clarified whether this had happened before Clodius was elected #ribunus®’ or took
place after that.®® However, although being aware of the danger, he did not leave.® The
consequences not foreseen either by Cicero or Terentia are widely known. In 58, Clodius
was elected tribunus plebis; to this end, he had had to be adopted by a plebeian family,
which was implemented with the consent of Caesar as pontifex maximus, and he submitted
the following bill: anyone who had caused any Roman citizen to be executed without court
proceedings should be outlawed. This law (which was enacted with retroactive force!) was
targeted at Cicero personally, who had caused Catilina’s five accomplices executed in
Tullianum during the Catilina’s plot without court proceedings but with the approval of the
senate.”® Cicero went into exile and on the site of his villa on the Palatine ravaged to dust
Clodius had a temple erected for goddess Libertas. As Imre Trencsényi-Waldapfel remarks:
“In the history of the world, it was not the first and not the last act of abusing the name of
liberty but certainly it was one of the most repulsive ones.””! Since neither Cicero nor
Terentia’ were able to foresee the fatal consequences of the testimony made in the Bona
Dea trial that occurred in 58. It cannot be considered inconsistent for them to proceed in the
action at law in 61 making an attempt to obtain redress through Fabia for the injury suffered
by the whole family in 73.

III. After having given a brief account of the historical/political situation and the stages of
the hostile relation between Cicero and the gens Clodia, we should turn our attention to the
rhetoric situation developed by the circumstances and to the point how Cicero handles it.
De Saint-Denis calls the Pro Caelio the wittiest of Cicero’s orations,”> which results to a
great extent from the date when the speech was delivered (on 4™ April), from the maximum
exploitation of the somewhat contradictory situation provided by the first day of the Ludi
Megalenses through the tools of humour.”* Ludi Megalenses (4—10 April) was the festivity
of Magna Mater (Kybel€), whose cult was borrowed and introduced in Rome in 205/4
immediately before the end of the second Punic war on the grounds of the instruction of the
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libri Sibyllini.”> At that time, they turned to the seat of the cult,’® in the present case, to
Attalos, king of Pergamon, who handed over the black stone representing the goddess, and
equipped a ship for carrying it to Rome.”” Another tradition has it that the stone was taken to
Rome directly from Pessinus.”® The goddess was brought to Rome with ritual ceremony, the
senate entrusted Scipio Nasica to receive the Magna Mater. Certain sources assert that in
order to prove her innocence the Vesta priestess Quinta Claudia herself set the boat—
transporting the stone, stuck on the sand bank of Tiberis—to sail.”” In her temple on the
Palatinus Claudia also had a statue,® this temple was completed in 191, and it was at that
time when the Megalensia and the staged plays (ludi scaenici) held on this occasion were
introduced. In the ritual of the Ludi Megalenses—just like in the entire Roman cult of
Kybele—no part was given to the raging gallus dance recalling Attis’s self-mutilation.?! On
the other hand, archaeological find proves the appearance of the Attis cult simultaneously
with the cult of Magna Mater for during the archaeological excavations on the Palatine Hill
in 1950/1 small statues representing Attis were found in the cell of the Kybel€ temple from
the layer from the 2" ¢. BC. This unambiguously refutes the standpoint which claims that
Kybelg’s cult had been borrowed and introduced in Rome without Attis’s cult® as this
seemed doubtful merely on the grounds of philological findings.®

As it has already been mentioned, theatre performances were held on the Megalensia
right from the outset. Apart from stressing the two members of the gens Claudia being
directly affected in the trial and the contrast between Clodia and Quinta Claudia,® another
link between the Megalensia and the history of the family existed. Clodius disturbed the
festival of Magna Mater on several occasions. He caused the second scandal on 8%, 9 or
10™ April, 56,5 when accompanied by armed slaves he attacked and occupied the theatre
where the performance was being held.® Thus, this happened a few days after Pro Caelio
was delivered. However, those who listened to the oration might have thought and most
certainly did think of the first incident since in 58 Clodius was involved in an action against
the Kybelé sanctuary in Pessinus®’” when Brogitarus, who supported Clodius’s gang with
money, obtained the Kybel€ priest dignity (accompanied by royal title) in Pessinus with
Clodius’s assistance, through having expelled the legitimate fulfiller of this office and broke

75 Latte: op. cit. 258.

76 Schmidt, E.: Kulturiibertragungen. Religionsgeschichtiche Versuche und Vorarbeiten, VIII/2.
1909. 1-30.

77 Livius: Ab urbe condita 29, 10, 4. 14, 5; Ovidius: Fasti 4, 255; Silanus: Punica 17, 1;
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78 Cicero: De haruspicum responso 27; Livius: Ab urbe condita 29, 10, 7; Strabo: Geographica
12, 567; Ammianus Marcellinus 22, 9, 5.
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81 Latte: op. cit. 260.
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up the cult.?® This way, the gens Clodia was closely linked to the Megalensia both in terms
of history and current political issues.

I'V. At the beginning of the speech Cicero as it were expresses his regret that it is a pity that
judges are not granted any rest even on holidays,?® and cannot watch the theatre performance
just being held. So, the orator is going to stage his own theatre performance, comedy for
them, and puts Clodia® defined as the source of the charge in the centre. By doing that he is
not trying to make the defendant appear a nice person to the judges, instead, he drives the
attention to the opponent’s motive force, opes meretriciae,’* and it is absolutely not doubtful
to those listening to the speech whom the term meretrix covers. The chief witness of the
charge of attempted murder of Dio, the Roman merry widow, Clodia Metelli known from
her licentious way of life. Before responding to the actual charges (de vi), he deems it is
important to reply to the invented defamation made to the detriment of Caelius.”

From the part regarding vita ante acta® the following key charges can be discerned.
Caelius had violated pietas and fides, had not paid due respect to his father®, and had not
acted properly concerning Calpurnius Bestia either when he had caused him to be
summoned.” The charge of luxuria,*® which he reproached both Herennius and Clodius
Caelius for,”” and dissolute life in young age.’® Remarks of political nature: friendly relation
to Sergius Catilina,” alleged participation in the conspiracy,!? the crime of ambitus,'®! and
attack against a senator in the election of the pontifex.'® The grouping of the charges may
be discretional but their order mostly follows Caelius’s course of life.!® The third part!'®
discusses the assassination against Dio; the accusation supports this by Clodia’s statement
claiming that Caelius had obtained money from her in order to bribe Lucceius’s slaves, and
then tried to get rid of her as an incriminating witness.!%

Cicero expounds these two statements made by Clodia as independent charges,!% he
refutes the charges of aurum'®” and venenum'%® separately.'® It is one of Cicero’s clearly
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perceptible objectives to alleviate the political overtones of the trial as much as possible,
among others it is for this reason that he does not focus on the attack against Dio. Crimen
veneni is properly known, presumably other persons’ testimonies were available to support
Clodia on the issue that Caelius had attempted to hand over poison to Clodia’s slaves. Quite
interestingly, during the entire oration Cicero does not provide any other version instead of
this story; he is satisfied with making the inconsistencies in the opponent’s pleading
ridiculous, and emphasising that corpus delicti is not available to them. Although thereby
he does not fully dispel suspicion regarding Caelius but at least he can take this detail out of
its original context.!!?

Several material questions arise in the middle part of the speech.!'! After having
covered the paragraphs de vita, or de moribus, the orator drives the attention to the actual
counts of the indictment. With a few sentences he briefly presents the assassination against
Dio. He refers to the point that king Ptolemaios was the author the murder, who used Asicius
having been acquitted in the meantime as a tool-for this reason, even the shadow of
suspicion could not be cast on Caelius.!'? After that, he suddenly returns to the objections
made against Caelius’s conduct of life (deliciarum obiurgatio).''> With respect to minor
licentiousness he takes a liberal position believing that youth has the right to sow their wild
oats as long as they do not cause any serious harm by that,''* and in more serious cases he
asks the judges to distinguish the subject (res) from the defendant (reus); that is, to notice
that the objections raised concern young people of the period in general and not specifically
Caelius.'® Then, he passes on to a definite crimen luxuriae: the money obtained from
Clodia allows the deduction of a quite intimate relationship, which ended with a bitter
split.!'® Instead of the continuation, logical at first sight (on the one hand, he might deny the
existence of this love affair; on the other hand, he could fully doubt the authenticity of the
two crimena due to its sudden break), Cicero chooses to follow another track: in what
follows!!” he doubts the authenticity of Clodia’s testimony on the grounds that as a left and
jealous mistress she is not able to judge Caelius without bias. Thereby he anticipates the
subject de vi that belongs to the argumentatio;''8 through that vis and luxuria change turning
into each other in paragraphs 23-50:''° vis,'?0 luxuria,'*' vis,'?? luxuria,'?® vis.'**

This point is highlighted by an excellent observation made by Heinze when he asserts
that the construction of the charge is primarily and exclusively based on Clodia’s testimony
So, it could not ruin its authenticity by presenting Clodia as Caelius’s left mistress,
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consequently, it was only Cicero who could bring up this relation in the lawsuit.'?* Thus, he
defended Caelius against an accusation (since the liaison with Clodia is far from being so
general as amores and libidines referred to) that had not been made against him.'?® The
whole thing seems all the more appropriate as there is no single point in the entire Pro
Caelio where Cicero presumed that the love relation between Clodia and Caelius is a fact
known to the general public listening to the case. At several places he keeps mentioning
certain generally spread rumours regarding the sexual life of each of the persons separately
but never concerning the affair between them. So, it is Cicero who reduces Clodia’s and
Caelius’s licentious conduct of life engaged by both of them individually to a common
denominator and invents connection between them.!?’

The situation would have been exploited by a counsel for the defence less genial than
Cicero as follows. First, he would decrease the significance of crimen luxuriae, and would
point out the highly general nature of the charges and the right of youth to engage in free
and easy way of life. Secondly, he would cast doubt on Clodia’s authenticity—which is
perhaps not so difficult since in 56 satirical poems on incestuous relation maintained with
her brother Clodius had been rather widespread among the people!?®—and thereby he would
question whether the Roman court could grant great authenticity to the testimony of the
meretrix. This orator, as we have said, less genial than Cicero would face the following
difficulties. How can he measure by two measures; that is: why is he so forbearing regarding
Caelius’s lascivious conduct of life and why so strict regarding the same in case of Clodia?
(It is a fact that whereas Caelius is merely a young man, Clodia is a consul’s widow but the
oration could possibly become inauthentic through this duality.) Even if Clodia—exactly due
to her conduct of life—-were not a witness considered too authentic, this would by no means
give reason for her to lie. And on the whole why would she have been up to make a false
testimony against Caelius?'?

It is a brilliant construction by which Cicero takes the sting out of possible objections.
How would the case look like if Clodia had been Caelius’s lover? The edge of moral
aversions against Caelius is actually eliminated by the fact that it is not possible to commit
adulterium with a kind of woman like Clodia since she is ranked among amores meretricii.
And thereby the question regarding the reason for Clodia’s testimony is solved at one blow:
the left lover is thirsting for revenge, and it is for this reason that she makes a false
testimony; subsequently, it cannot be evaluated. On the other hand, at first sight, Cicero
does not have too extensive background at his disposal to build the love relation between
Caelius and Clodia: both of them live on the Palatinus, and it is not really their ascetic
conduct of life that they are notable for. Cicero, however, finds one more point: the charge
claims that Clodia had given money to Caelius, who later wanted to poison Clodia (aurum
et venenum). According to Cicero’s construction, which seems quite obvious, all this had
taken place because of a highly intimate relationship and a quite stormy break. However, it
is still hard to solve the dilemma: the claims made in the charge are either true and then
Caelius is guilty in the assassination against Dio; or, if they are not true, then the Caelius-
Clodia /iaison cannot be developed. Thus, Cicero must acquit the defendant (Juxuria), and
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must make Clodia’s testimony inauthentic (vis). If the relation between the two of them had
been widely known, then Cicero would have had to place the point on Juxuria in the part of
de vita ac moribus, and the attack against Clodia in the part of crimen de vi. This way,
however, he deals with Clodia’s authenticity under the points of crimina auri et veneni, and
builds and manipulates the Clodia-Caelius relation.!3°

Now, let us look at how Cicero creates this relation. At the beginning of the speech!3!
he does not name Clodia yet, he refers to opes meretriciae only, which properly and
excitingly rhymes with intolerabilis libido and nimis acerbum odium.'** When he mentions
Caelius’s moving to the Palatinus he formulates more clearly.!33 Here, Cicero uses the well-
known Medea motif, which has already arisen a few times during the lawsuit since Atratinus
called Caelius pulchellus lason, and referred to the story of the golden fleece regarding the
hired gold,"** and Caelius called Atratinus Pelia cincinnatus.'*> And he continues to develop
the thought.!3¢ He refers the motif of money and poison (duo sunt autem crimina, auri et
veneni) to the scope of subject of /uxuria, and intends to draw conclusions from that
regarding the relation between Clodia and Caelius. Yet, if he uttered this expressis verbis,
then he would acknowledge that the charges are true.'?’

Cicero repeats the opponent’s charges with an uz dicitur phrase but he lets them appear
real and true-more properly he suspends the response to be given to them—as long as they
fit in with his aims.!*® It is here where he conjures up Appius Claudius Caecus (prosopopoiia)
from the underworld—which is no way a tool that belongs to genus grande'* in the present
case!'*? but a trick full of comic circumstances'*'—in order to be able to compare ancient
Roman virtues to Clodia’s conduct of life. Seemingly, this does not serve defence since the
ancestor conjured up is convinced of the justice of the charge of aurum et venenum.'*?
However, the old censor’s speech now unambiguously feeds the fact of the relation between
Clodia and Caelius and Clodia’s corruptness into the judges’ head.'#

It is after this that the reprehensio testis may be implemented with respect to Clodia,
which presents Clodia as a jealous, left lover, and proves that Caelius is not an adulter, that
is, adulterer, but only an amator, that is, a lover. In accordance with the above cast (first,
Cicero and then Appius Claudius Caecus spoke), here again the orator himself and then
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132 Ibid. 2.
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animo aegro, amore saevo saucia...’.
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Clodius Pulcher pleads; thereby Cicero shifts the burden of proof mostly to the two persons
summoned. Cicero’s tactic here becomes much clearer: if the charge of poison and gold is
true, then Clodia was Caelius’s lover; if she was his lover, then her testimony is useless, so
the charge of poison and gold is not proved. Thus, the charge of poison and gold, which has
been so summed up by Cicero in order for him to create a /iaison, now becomes needless;
therefore, it should be concealed, and that without being noticed, so that the judges should
not remember on what premises their conclusions were based on.'** The crimina auri et
veneni are merged with crimen luxuriae, and in the rest of the speech they are referred to as
such. In the speech put into Clodius’s mouth it is now considered a fact that Clodia is
Caelius’s mistress—whereas Appius Claudius deduced this only from various signs of
suspicion.!*> The level the two actors are informed corresponds to the listeners’ seeming
level of knowledge. Clodius details the love affair rather loosely—and thereby Cicero dealt a
deathly blow on Clodia’s confession.!46

In the editing of paragraphs 30-36 of the Pro Caelio we can see several threads running
side by side. In terms of content: hypothetical deduction from gold and poison on the affair
and split (here the speaker is Cicero),'#” the actual (now not hypothetical) conclusion, Appius
Claudius Caecus is the speaker,!'*® hypothetical conclusion from the affair and from the split
on the inauthenticity of Clodia’s testimony (here the speaker is Cicero),'* actual conclusion
drawn by Clodius.'® In terms of the real aim of the demonstration of evidence: proving the
existence of the affair,'! ruining Clodia’s authenticity.!? In terms of the facts to be seemingly
proved: acquitting Caelius from crimen luxuriae;'** ruining Clodia’s authenticity.!>* After
that he frees Caelius from characterisation as an adulter since he has proved that Clodia is
living a life not worthy of a Roman matrona; accordingly, it is not possible to commit
adulterium with such a woman, a meretrix. Although in the points concerning the above!%
Cicero does not mention Clodia by name, and the formulation of the evaluation is somewhat
hypothetical, later he states that Clodia is living meretricio more.">® By this response the
orator replies to the thoughts of the two types of fathers involved in the proceedings.
However, both fathers agree'>” that young people have always been permitted to engage in a
certain libidinous conduct, and this libertine conduct might include affairs maintained with
the kind of women like Clodia, which belongs to the scope of amores meretricii.'*8

In presenting the liaison with Clodia Cicero uses the rhetoric tools of humour and
irony on several occasions. So it seems appropriate to review what role humour and irony
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as orator’s tool played in the theory of Antique elocution, in particular, especially in the
Corpus Ciceronianum. The usefulness of fun, geloion was first discussed by Gorgias, who
claimed that the opponent’s seriousness should be contrasted by fun and his mock by
seriousness in order to destroy its impact,'*® as it is quoted by Aristotle, too.'*° It is at this point
where Aristotle refers to the fact that in the Poefica he has already expounded how many
types of geloion there are; but the part of the Poetica where he discussed comedy has been
lost. He adds that a part of that suits free men, and another part does not; therefore, the
orator should use the former ones.'®! The fact that several Greek authors have dealt with
the issue of humour is mentioned in Cicero’s works.'®> These Greek writings, however,
have not been preserved to us. Quintilian can see fundamental difference between the two
greatest figures of Antique eloquence, Demosthenes and Cicero in terms of wit and humour:
whereas Demosthenes lacked high spirits, Cicero could not keep within bounds in
witticism. ' In the Orator'%* Cicero touches on, in his work De oratore gives and exhaustive
exposition!® on the issues of wit, jokes and humour. As sources he used his own practice,
collections of Roman jokes!'®® and peripatetic writings.!®” His scrivener, Tiro published a
thesaurus of examples summed up in three books on this subject.

Cicero starts the treatise by making the statement that jokes and humour are quite often
very useful,'®® then, he goes on by saying that he himself has seen that in lawsuits lots of
things can be achieved through witticism.!® Cicero looks for answers to five questions
regarding laughing. What is laughter? Where does it come from? Should the orator want to
create jollity? How far may he go? What types of ridiculum are there?'’° One of the actors
of the dialogue C. Iulius Caesar Strabo claims that the first question does not belong to the
subject;!”! he answers the second one by citing Aristotle asserting that ridiculum should be
applied in the field determined by the attributes: ugly and grotesque.'’? To the third question
the answer is clearly yes.!” To the fourth question he replies as follows: the orator shall not
make fun of either special turpitude or grave misfortune!”; similarly, a person favoured and
respected by the public shall not become the target of scorn.'”> The prime law is thus
moderation.!”® From the answer given to the fifth question we learn that one of the types of
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jokes is created by the thing itself, the other one by the formulation.!”” After that, he
identifies the sources of ridiculum the orator may draw on!’® and of those he shall not.!”
Laughter is most often evoked, for example in jokes, by the orator saying something that
nobody expects; in this case we are laughing at our own error.'® In defining the idea of the
perfectus orator Cicero identifies three kinds of style—simple, medium and sublime—and he
notes that, albeit, some persons are excellent in specific types of style, very few have
mastered all of them.!®! In Orator Cicero provides theoretical foundations for all the three
kinds of style, however, he points out that, in addition to its other attributes (avoiding prose
rhythm and complex sentence, dropping hiatus, munditia and elegantia, moderation in
applying both ornament and word and thought figures), the most characteristic trait of
simple style is witticism and sharp tongue. When using them the orator is to make sure that
he should not cause irreparable harms, should thrust stings only into his enemies, should do
that with moderation and ceaselessly, and he should not hurt all of them and not in any way.
He calls this the purest Atticism, although in this respect none of the recent Atticists have
reached any special elegance.!®?

Several essential elements of Roman comedy have been highlighted by Segal, who
claims that as a perfect opposition to Roman everyday life ruled by negotium and industria
appears the so-called Plautian day, where the key attributes are ludus and voluptas.'s?
During the period when theatre plays were performed, activity on the forum discontinued
(Ludi Romani, Ludi Apollinares, Ludi plebei, Ludi Megalenses), so, a kind of exemption
from gravitas that permeates the entire Roman life entered into force. In comedies, each
player step out of the world of their everyday life: young people do not obey their father,
matronae do not follow their husband’s will, and slaves brief their masters without being
punished. Education is sometimes aimed at the outsider, who will be integrated in society if
he accepts criticism, whereas he will be definitely cast out as the hindrance of the play if he
continues to be an outsider.!®* The persons injured by Plautus’s humour are often the milites
gloriosi and the Cato Maior kind conservatives, puritan figures. In the works of Terentius
the opposition between strict fathers and jolly sons is a highly favoured motif (fathers
mostly “improve” and start to tolerate their son’s conduct of life).'®* In the Pro Caelio,'® in
the syncresis of the two father types Cicero quotes the words of two fathers from the
comedies of Caecilius and Terentius. The former one is severe and tough, the latter one is
well-intentioned and forbearing, it is not by chance that the quotation comes from Micio’s
speech in Adelphoe.'®” The words of the two fathers can be to some extent linked to the two
actors conjured up in the previous paragraphs, Appius Claudius Caecus and P. Clodius
Pulcher, and create an impressive parallel with the relation between Cicero and his
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intellectual/spiritual son, Caelius, which is a definite opposite of the relation between Clodia
and her younger brother/husband, Clodius.!83

In Clodia’s characterisation the orator quotes Ennius’s tragedy entitled Medea exul,
and uses the lines with tragic tone for producing the comic impact.'®® That is how Caelius
becomes lason, his move to the neighbourhood of Clodia-Medea a mythical journey, and
the left merry widow a sorceress.!®® Later he presents the adventure of handing over the jar,
not so much in the spirit of comedy, more as kind of mimus."! In this kind of plays (and
this is highly significant in the characterisation of Clodia as meretrix) prostitutes entered the
stage.!”? The comedia dell’ arte kind of mimus not having a definite story was far from
being a form of entertainment to improve morals, it often produced the impact expressed in
risus mimicus through its obscenity. Adultery and attempted poisoning constituted the
cornerstone of its subject matter; accordingly, Cicero describes what has happened in the
bath as obscenissima fabula.'”* He presents the events aimed at handing over and obtaining
the pyxis as muliebre bellum, in the course of which Clodia becomes imperatrix and her
men provincia hiding in the wooden horse of Troy.'** Clodia’s characterisation as a
meretrix'®® constitutes a perfect contrast with the image of the obedient and ethical matrona
who safeguards the purity of home. Clodia’s whole appearance and behaviour fits in with a
meretrix, and not with a mater familias,"®® but her familiaris are her slaves and the bath
master,'”” and regarding this point Cicero refers to the nickname quadrantaria twice.'*
Plutarch claims this title has been stuck to her because she would be given one quadrans by
her lovers as payment,'® and he calls Caelius by the name Quadrantaria Clytaemnestra.*®
Caelius is attacked by opibus meretriciis®®! assisted by prostitutes; so, Clodia leads her army
as a kind of miles gloriosa.**

Summary

In Cicero’s career there were several more triumphant points and ones that formed history
to a greater extent, yet—as it might have become apparent from some of the references made
here—there were few moments when as an orator he was able to present such a gleaming
theatre play and genially constructed composition to the judges as on the Megalensia in the
year 56. The speech did not fail to reach its result: Caelius was, as a matter of fact, acquitted;
and the lawsuit offered a great occasion for Cicero to take revenge—even if just in part and
merely verbally—for the roguery committed repeatedly by Clodius and Clodia against him.
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