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Two Eras of Hungarian Constitutionalism: from the Rule of Law to rule by law

1. Introduction

In this article, we analyse whether in Hungary urtde 2011 Fundamental Lawhe legacy of a
strong rule of law principle and of its consistenforcement by the Constitutional Court against
arbitrary and abusive uses of public powers has heen abandoned for an order in which
constitutionalism is habitually suspended while t@vernment is at work. It contends, in
particular, that despite the continued relianceal@nrule of law in the Fundamental Law as the
foundational principle of the Hungarian state, ¢hbave been a number of significant systemic
developments which indicate that in the new comstihal order the ability of the government to
rule by law enjoys priority over the idea that fgovernment to be constitutional it must be
constrained by law. The controversial practicebfeéd in amending the constitutional text, the
limitations imposed on the review powers of the §iuational Court, and the evident
subordination of the constitutional order as deéshby the Constitutional Court to the political
regime offer clear indications of this significashift in Hungarian constitutionalism. The
weakening of the rule of law in order to enableetive government rule by law is perhaps most
conspicuous in the domain of economic regulatiome differences in how the Constitutional
Court and European judicial fora assessed conts@ldegislation overhauling entire markets to
the disadvantage of individuals give a depressindeace of the interpretation accorded to the
rule of law in post-2010 Hungary.

The article is structured in the following way. $firthe position gained by the rule of law in
Hungarian constitutionalism before 2010 is analyseds is followed with an analysis of the
changes introduced by the Fundamental Law as vegeltha controversial consequences of
following from the new constitutional regime forethrule of law. Finally, we look at
controversial developments in economic regulationHungary and the significant contrast
between how their compliance with basic principlesler the rule of law was assessed, on the
one hand, by the Hungarian Constitutional Court, amdthe other, by the European Court of
Human Rights and the Court of Justice of the Eumogénion.

2. The rule of law in Hungarian constitutionalism befae 2010

The rule of law enjoyed a paramount position amahg norms which constituted the
constitutional order of post-1989 Hungary. It wasdelled almost exclusively on the German
Rechtsstaatoncept There is scholarly consensuhat the incorporation of the substantive,

! The official English translation of the Fundaméhimwv (consolidated version after the Fourth Ameedi is
available at http://www.mfa.gov.hu/NR/rdonlyres/8EB28-BF22-481A-9426-
D2761D10EC7C/0/FUNDAMENTALLAWOFHUNGARYmostrecentwon01102013.pdf.

2 As Laszl6 Solyom, the first president of the Cantibnal Court outlined ‘Even the traditional difence between
the formal and the substantial concepts ofRkehtsstaat...) was revived and had to be reinterpreted. (hg T
Court made both the politicians and the populatiomscious of the secure protection constitutioiggits (...) and
aware of one of the most important characteridtite rule of law: political intentions can only beplemented
lawfully and within the framework of the Constitoi — not vice versa, as before, when the law wase&ived as



structural and procedural components of BRechtsstaatprinciple led to the anchoring in
Hungarian constitutionalism of foundational idessch as the protection of fundamental rights,
the separation of powers and limited governmerd, ldgality of public administration, legal
certainty, the independence of the judiciary ardripht of access to justice. The influence of the
Rechtstaaprinciple also meant that in Hungary the writtemstitution enjoys the highest rank
in the hierarchy of legal norms superseding othiecgs of legislation, which primacy is
manifested primarily through the process of coanstihal review exercised by the Constitutional
Court. The jurisprudence developed by the Consiitat Court in a long chain of constitutional
review cases emphasized primarily the formal dinoerss of the rule of law, especially the
principle of legal certainty, and left the subshamtaspects of the principle somewhat
underdevelopeti.

The prominence of the rule of law among the prilegwf the constitution, which was matched
only by the human dignity principle, and the emphas its formal dimensions were thought to
provide an essential guarantee for the successfopletion of the post-1989 transition process.
The rule of law offered that formal guarantee whiehs able to establish a boundary between
the constitutional arrangements which had beerdoepbefore the regime change and the new
constitutional order where public powers are subpto genuine legal constraints. The position
held on the rule of law by the Constitutional Couttte central architect of the novel
constitutional order and a key actor in the proadsgolitical and legal transition, was simple,
but effective: “the rule of law cannot be achieagginst the rule of law?.This meant foremost
that the Court systematically enforced the prirecipl legal certainty and applied the rule of law,
which it aimed to interpret and develop as a néwewacept, as the fundamental benchmark of
its constitutional control powefslt was interpreted as having a normative contedépendent
from concrete constitutional provision the violatiof which could give rise to protection before
the Constitutional Court. The rule of law was ads@ilable to support as their conceptual basis
more specific constitutional norms, and it providadohilosophical umbrella for the entire
constitutional order, the individual norms of whigkere in turn available to give effect in
individual instances to the rule of law as a gelnemnaciple.

In the jurisprudence of the Constitutional Courtlenthe 1989 Constitutichthe rule of law
emerged as a self-standing normative principle, ianehs used to provide the basis of other,
more specific constitutional norms, such as legdiainty and the separation of powers.

2.1The rule of law as a self-standing constitutiorainm

merely a political tool. (...) The Court, moreoveeyveloped a moral explanation of its position. ttoduced the
paradoxical phrase “revolution under the rule @f’laSélyom 2000, p. 38.

3 Petrétei 2009, pp. 139-159.

4 Gysrfi and Jakab 2009, p. 174.

5 Sélyom 2015, pp. 6-7.

6 Decision 11/1992 of the Constitutional Court.

7 Téth 2009, p. 147.

8 For example, the Constitutional Court never paittimattention to the concept of democracy andsteelievance
in constitutional interpretation, see, Minority @jmn of Judge Kiss in Decision 39/1999 of the Citasbnal Court.
9 Act 1949:XX on the Constitution of the Republichdingary as revised in 1989-90, in force until 33cBmber
2011.



The 1989 Constitution declared that the Republigl@figary is anndependent, democratic state
founded on the rule of la#. The Constitutional Courstated that this definition introduced a
new quality for state, law and the political systevhich is radically different from that
experienced by citizens before the regime changgadded that the validity of this far-reaching
statement is not affected by the fact that Hundaag only modified its 1949 constitution,
instead of adopting a new constitutional documienthe process of democratic transitidrhe
early decisions of the Court made it clear that ¢bastitutional state based on rule of law
(Rechtsstagtwas not only a fact which was recognized by thesttutional text upon its entry
into force, but it was also a socio-political pragr for Hungary as a political communify.
Regarding the latter, the Court emphasized thatrthking and maintaining of the constitutional
state is a permanent task and responsibility dé siegans which need to adapt to the changing
circumstances of constitutional realifyThey are, thus, required as a constitutional akithg to
take part in this process and make efforts toehi'4

The jurisprudence of the Constitutional Court madelear that although the rule of law is
interpreted to anchor and develop further, morecifipeconstitutional norms, which in turn
further define and detail its content, this alonesinot define the entire normative content of the
rule of law. The Court held that it regards theerof law as an independent principle of the
constitution, and that it is among its core taskdéavelop that principle through interpretatdn.
In the jurisprudence, the breach of the rule of Ewane, or together with other constitutional
norms could lead to declaring legislation unconsitihall® In the given circumstances, legal
norms regulated in legal measures lower than thestitational level could find themselves
protected as constitutional norms having been pamaited into the rule of law principté.The
self-standing principle rule of law was the mosteof litigated, interpreted and applied
constitutional norm before the Constitutional Cowthich was raised by the Court as an
additional ground even when a more specific canstmal provision was available to solve the
case'®

2.2The rule of law, public powers and legal certainty

In Hungarian constitutional law, where the develepbtof the formal dimensions of the rule of
law received particular emphasis so as to enserefflective constitutional review of legislation
adopted in a period of transition, legal certaiatgyerged as the primary, although not the only
constitutional principle enforced under the rule laiv. Legal certainty was interpreted to
combine a number of principles affecting the fumgitng of government and the design and the
application lawt® It covers the fundamental requirements that géneskes (legislative

10 Art. 2(1) of the 1989 Constitution.

11 Decision 11/1992 of the Constitutional Court.
12 ibid.

Bibid.

14 ibid.

15 Decision 9/1992 of the Constitutional Court.
16 Decision 11/1992 of the Constitutional Court.
17 Gyerfi and Jakab 2009, p. 156.

18 jhid.

19 Gyerfi and Jakab 2009, p. 163.



provisions) must be available to confine the useublic powers and that the use of public
powers must be based on legal provisions. It alsludes the requirement that law must be able
to secure its own application and to ensure thist domplied with. As to matters of regulatory
design, it requires that the content of legal pimrns must be certain and predictable, and that
the legal system must have a minimal effectiveAgss.

The first of these requirements addresses the admssarbitrary uses of public powétsThe
second demands that public authorities must operatestitutional and operational frameworks
established in law, and that they carry out thefivaies within transparent and predicable legal
frameworks??> Connected to these requirements, legal certaintgdarded to provide the basis
of administrative legality — in the Hungarian tenology, the principle of the lawfulness of
administrative decisiod and holds that public authorities (and courtsshhave a legal basis
(a legally determined jurisdiction, arires) for their action®* It demands specifically that
administrative authorities proceed in predicabld &ruir procedure$ In judicial procedures,
legal certainty is expressed with the help of thecdic constitutional provisions on fair trial
rights, the double jeopardy rule, and on the prdibito on self-incrimination. In legislative
procedures, legal certainty stands for the priectplt valid legislation may only emerge from
lawful processe$’ the violation of which, although in limited circstances, may lead to the
Constitutional Court striking down legislatiéh.

The requirement that law should be able to sedsrewn application and to ensure that it is
complied with is interpreted primarily as the ohlign to publish legislation and make it
accessible in the official journal of Hunga&fy.The requirement is applied usually in the
assessment of the use of soft law and other informs&ruments of governance to prescribe a
particular compulsory interpretation of legal psighs for public authoritie¥. The prohibition

on legislation having a retrospective effect, whigds interpreted as an inevitable expression of
liberty in a constitutional democracy, was devetbpeder this limb of the legal certainty
principle3® In general, this requires that a legislative memasiannot establish obligations for
individuals and declare conducts unlawful for tineet period before its publicatich.

Legal certainty also demands that legal provisamesclear and rational, and that their content is
clearly and easily identifiable in the process bkit applicatior’? The certainty and
predictability of legislative content, which arecessary to ensure a ‘minimal stability’ of law,
were interpreted as preconditions for the obsemvaoic the law by public authorities and

20 ibid.

21 Decision 288//B/2002 of the Constitutional Court.

22 Decision 56/1991 of the Constitutional Court.

23 Decision 2/2000 of the Constitutional Court.

24 Decisions 317/E/1990 and 6/1999 of the ConstinaticCourt.

25 Decisions 72/1995 and 10/2001 of the Constituti@uart.

26 Decision 9/1992 of the Constitutional Court.

27 Decision 29/1997 of the Constitutional Court.

28 Decisions 34/1994, 15/1999 and 47/2003 of the @aokisnal Court.

29 Decision 45/2001 of the Constitutional Court.

30 Decision 8/2005 of the Constitutional Court.

31 Decision 28/1993 of the Constitutional Court. &® thenullum crimen, nulla poena sine legénciples.
32 Decisions 35/1991, 11/1992, 26/1992, 21/2001 400 of the Constitutional Court.



individuals32 Under these principles, the legislator, when arimentegislation, is required, in
particular, to allow sufficient time for the persoconcerned to prepare for the application of the
new legislative provision¥. The sufficient time requirement refers to the timecessary to
access the new legislative text, for public autiesiand courts to prepare for the application of
the new provisions, and for individuals to adapthte new legal circumstanc&sln Hungarian
constitutional law, legal certainty and predictdpilprovided the basis for the protection of
acquired rights and legitimate expectations of vitllials®® mainly in connection with the
protection of social right¥. The formal understanding of legal certainty atsdtides the general
duty of the state to ensure that legal provisiamsia fact applied, which is interpreted as the
obligation to take every step necessary to ensigreffective operation of the legal systém.

2.3The rule of law and the separation of powers

The separation of powers was not recognized explich the 1989 Constitution as a
constitutional principlé? It was the jurisprudence of the Constitutional €obased on the
principle of the rule of law, which anchored in Hyamian constitutionalism the principle of the
division and the separation of the different braschf public powet® The core idea followed
was that the power of public authorities cannotubémited, and that the exercise of those
powers must subjected to the Constitution as a evlaold also to individual constitutional
provisions. Among the latter, the most importarg #ire provisions regulating the institutional
organization and operation of the Hungarian statéch were interpreted as available to give
effect to the principle that the different branchefs public powers are separatédThe
corresponding requirement following from the rufdaw that powers under the constitution are
neither unlimited, nor immune to potential limitats was given expression in the interpretative
formula developed by the Constitutional Court ttiegt different branches of powers necessarily
set limitations to other branches of public pow@rs.

3. Moving away from the rule of law towards rule by lav after 2010

The new Fundamental Law accorded a position in ldtiag constitutionalism to the rule of law
similar to that in the 1989 Constitution. Its Aled recognised the rule of law and democracy as
the foundational principles of the Hungarian repubArticle C contains the now self-standing
principle of the separation of powers, which pnoeicontinues to be expressed in the detailed
constitutional provisions on the organisation ahé functioning of the state. Beyond the
constitutional text, there are, however, a numbeystemic developments which raise doubts as
to the commitment of the new constitutional or@erd of the political order which developed the

33 Decision 32/1991 of the Constitutional Court.

34 Decision 28/1992 of the Constitutional Court.

35 ibid.

36 Decisions 11/1992, 62/1993 and 43/1995 of the @atisnal Court.

37 Decisions 11/1991, 42/1997 and 16/2002 of the @atisnal Court.

38 Gyorfi and Jakab 2009, p. 192.

39 Chronowski, Drin6czi and Petrétei 2011, pp. 308-3Dnly the preamble of the now repealed act on the
Constitutional Court took mention of the princighect 1989: XXXII, in force until 1 January 2012).
40 Decision 30/1998 of the Constitutional Court.

41 Decision 31/1990 of the Constitutional Court.

42 Decision 28/1995 of the Constitutional Court.



new constitutional framework, to sustaining andldng upon the legacy of post-1989
Hungarian constitutionalism which had placed thke rof law at the heart of the functions
performed by the constitution in the Hungarian fedl, economic and social ord&rThese
developments include the instability of the FundatakeLaw which followed from its frequent,
politically-driven modifications, the imposition oderious limitations on the constitutional
review exercised by the Constitutional Court, amel dpen struggle between the Constitutional
Court and the government acting in parliament f& supreme constitutional authority in the
country. The events of constitution-making aftet@@eem to contradict the iconic statement in
the early jurisprudence offering the foundationsadafulture of the rule of law in Hungary that
“the rule of law cannot be achieved against the afillaw”#4

3.1The instability of the Fundamental Law

The constitution-making process which started id@@nd which led to the adoption of the
Fundamental Law and to a series of major modificetito the brand new constitutional text
made instability and uncertainty the second nabfitbe new constitutional order. The technical
cause of constitutional instability and uncertaifigs in the relative easiness of pushing a
constitutional amendment through the Hungarian igragnt, which requires a two-thirds
majority vote of all member®. This, however, does not change the fact that thquent
amendments of the Fundamental Law pursagdocpolitical interests represented — likely in
bad faith — in the parliament of the day. Thesdatawolve considerations, such as reproaching
the Constitutional Court through constitutional nficdtions for unfavourable decisions,
preventing in advance the constitutional revieveaftroversial legislation by raising the matter
to the constitutional level, or excluding complianwith Constitutional Court judgments by
declaring in the constitutional text the unlawfubgtices in question as constitutioAalThe
frequent modifications of the Fundamental Law alsige the question whether the stability of

43 The state of constitutionalism and the rule of lawdungary has become since 2011 a subject-nfatteonstant
debate and contestation in the European Unionttegiple-infringement procedures initiated by @@mmission
against Hungary in 2012 on constitutional mattetiy://europa.eu/rapid/press-release_|P-12-24 mr?lbtale=en,
and the ensuing judgments, Case C-286/12 Commisdiamgary ECLI:EU:C:2012:687 and Case C-288/12
Commission v Hungary ECLI:EU:C:2014:237. The Eump®arliament has hosted regular debates on deoyocra
and the rule of law in Hungary. It is evident ttted Commission Communication on ‘A New EU Framewtork
Strengthen the Rule of Law’ was inspired, in paytHungarian developments, http://ec.europa.elidgigtffective-
justice/files/com_2014_158 en.pdf. The Council Qosions on ‘Ensuring respect for the rule of ladbpated in
response are careful not to refer to individual MenStates,
http://www.consilium.europa.eu/uedocs/cms_Datalffwessdata/EN/genaff/146348.pdf.

4 Supran. 6.

45 This was also the case with the 1989 Constitution.

46 See, the reaction to the Court’'s annulment in §leni45/2012 of the provision in the Transitioneb\sions to
the Fundamental Law on the ability of the governttenmpose extra taxes so as to meet obligatiesslting from
rulings by the Constitutional Court or by the Canfrflustice of the EU of raising this rule to tlomstitutional level
by means of the Fourth Amendment, which was repealentually by the Fifth Amendment after the Cossitn
had raised the matter with the government. Seethésoircumstances of delimiting the review powarthe Court
in infra n. 55.



the constitutional text, which in the HungariBechtsstaaenjoys the position of superior law,
should be regarded as a value under the rule oflaw

The Fundamental Law adopted has been amendedrfies since 2014 These were all major
modifications of the constitutional text and théated constitutional practic®.The growing
exposure of the constitution to political poweraingh these amendments was followed with
keen interest by European bodies which were naichfto raise criticisms of controversial,
politically unsavoury developmentsThe Venice Commission of the Council of Europeiéshs
11 opinions concerning changes in Hungarian pualicsince 2010, the most relevant of which
focused on the adoption and the modifications efRindamental Law Its opinion on the most
controversial Fourth Amendment of the Fundamenéal Lthe circumstances of the adoption of
which are discussed below, emphasised, besidesmgpout the substantive shortcomings found
in the Hungarian constitutional system, that tlegfient amendments of the Fundamental Law
reflect an instrumental view of the constitution the government, which is regarded to be
available as a means to be used in politics, aey itidicate that the boundary has disappeared
between ordinary politics and the political proce$sonstitution-making? The opinion noted
that some of the new constitutional provisions wieteoduced as reactions to unfavourable
decisions by the Constitutional Court aiming tocemvent the limitations imposed on
government action by those decisions by raisingishaes affected to the constitutional level
and, thus, making the criticisms formulated by @waurt as irrelevant as a matter of formal legal
obligations. It held that such developments undeenthe ability of the Constitutional Court to
fulfil its main function of controlling ‘the demoatic system of checks and balances’. This,
together with the other provisions of the Fourthekdment affecting the review powers of the
Courf® were held to ‘amount to a threat for constitutigoiatice and for the supremacy of the
basic principles contained in the Fundamental Law’.

3.2 Constitutional review under the Fundamental Law

The anchoring of the rule of law as the core pplecof Hungarian constitutionalism which will
effectively contribute to the successful completadrthe transformation process from socialist

47 There are a number of instruments which are capafatonserving the constitutional text, such atuitding
unchangeable provisions, requiring a referenduapfove certain amendments, or the requiremerttairothe
approval of two consecutive parliaments.

48 The sixth amendment (new, relaxed rules on intcodpspecial legal order in case of a terror thrisabn the
political agenda in 2016. For a scholarly analgdithe amendments, see Sonnevend, Jakab and @xibk\26ros
2014; Zeller 2013.

4% Such as cementing the model of limited constinalaeview, breaking the continuity in the jurispemce of the
Constitutional Court under the 1989 Constitutiod ander the Fundamental Law, imposing restrictmmshe
exercise of the right to vote and the freedom @iregsion, and perpetuated practice of overruliegdbnstitutional
Court’s decisions by means of constitutional ameghs

50 See the EU’s involvement in supra n. 43.

51 http://www.venice.coe.int/webforms/documents/?¢ourl 7&year=all. The opinion providing a comprehiers
assessment of the new Fundamental Law, while weahgpthe Hungarian attempt at constitutional cortsdlon,
formulated substantive criticisms of the new cdostinal order,
http://www.venice.coe.int/webforms/documents/?pdBtcAD%282011%29016-e.

52 http://www.venice.coe.int/webforms/documents/?i2ibt -AD(2013)012-€.

53 The ‘repeal’ of its jurisprudence under the 198M§itution and the confirmation that its review\ews are
limited in matters affecting public finances.



Hungary to the Hungarian Republic defined in theBaonstitution was as much the
achievement of the proactive Constitutional Coufttlme 1990s endowed with extensive
competences in constitutional review as of theatatibns of the constitutional teXtlnder the
1989 Constitution, the Constitutional Court wasegivby design a central role in safeguarding
the new constitutional order, especiallis-a-vis the executive, the powers of which in the
Hungarian parliamentary governmental systemdaréactounited with those of parliament. Its
competences in constitutional review availablertftoece constitutional principles, including the
rule of law, were essential to separate the branoh@ublic powers and to maintain a balance
between them by imposing legal constraints on gowent acting in parliament.

The new Fundamental Law, maintaining the limitasiantroduced in controversial political
circumstance$ a few months after the 2010 electi6hsjeparted from this tradition of a
powerful constitutional court capable of enforciheg rule of law?’ Article 37(4) in the chapter
on public finances holds that @x posthorm control and constitutional complaint procexuthe
Constitutional Court is prevented, with the excaptdf the grounds provided by the four so
called ‘protected fundamental right§’,from engaging in the constitutional review of acts
concerning public finances as long as public debeeds half of the Gross Domestic Prodfct.
Even though this modification, considering the itiadally restrictive interpretation of the
jurisdiction available to the Constitutional Courtmatters of fiscal policy, can be assessed as
having no practical impact on the policy leewayikde to government, it offers a sobering
reading of Hungarian constitutionalism where cdastinal safeguards and the constitutional
guarantees enforced within can be suspended ogavhernment’s whim with no foreseeable
prospect of their reintroductid.The conditional nature of the suspension, whicbuohstance
may be regarded as being capable of mitigatingviesall negative impact, has only very limited
value as despite the explicit commitment of thedamental Law to debt reduction there is no
guarantee that the government will be able, orbéliconvinced to achieve the stated public debt

54 Sélyom 2015, pp. 7-10.

55 The limitation of the review powers of the Congiitnal Court was a political reaction by the gawaent to a
preceding decision by the Court annulling an adttvimposed as intended by government retroactixe t
obligations (Decision 184/2010 of the ConstitutioBaurt). The quasi nationalisation of the entirate limb of
the compulsory pension system followed the intréidncof the limitation very shortly, the challengagainst which
were al declared as inadmissible by the Court erbisis of its new jurisdictional rules in Decig@291/2012,
3292/2012, 3293/2012, 3294/2012, 3295/2012, 329&/2hd 3243/2012.

56 Act 2010:CXIX.

57 Disapproved by the Venice Commission in its corhprsive report on the Fundamental Law, supra nad®on
the Fourth Amendment, supra n. 50, and in the opion the new act on the Constitutional Court,
http://www.venice.coe.int/webforms/documents/?pdBtcAD%282012%29009-e.

58 The violation of procedural rules in the legistatprocess, as it follows from the legal certajmtipciple, may
also give rise to review by the Constitutional Gour

59‘As long as state debt exceeds half of the Gramsdstic Product, the constitutional Court may, mitts
competence set out in Article 24(2)b-e), only rewtbe Acts on the State Budget and its implememathe central
tax type, duties, pension and healthcare contobsticustoms and the central conditions for lcets for
conformity with the Fundamental Law or annul thegading Acts due to violation of the right to l&ad human
dignity, the right to the protection of personatajdreedom of thought, conscience and religiod, &ith the rights
related to Hungarian citizenship. The constitutlddaurt shall have the unrestricted right to arthel related Acts
for non-compliance with the Fundamental Law’s prhaal requirements for the drafting and publicatdisuch
legislation.’

50 varju 2012, 325.



target. Paradoxically, under Article 37(4) the Qaosonal Court is also prevented from
enforcing the debt reduction provisions of the Famdntal Law — assuming that parliament had
intended that those provisions are genuinely epfibte in law — which are most likely to be
affected by legislative measures of fiscal nafdire.

3.3 Constitutional review, constitutional amendmentsl dhe struggle for the ultimate
constitutional authority

As mentioned earlier, some of the amendments ofthmelamental Law were motivated by the
government’s decision to refuse to comply with woizrable decisions of the Constitutional
Court and to prevent it from exercising its revipawers by lifting matters to the constitutional
level. This in the process leading to the adoptbnhe Fourth Amendment culminated in an
open struggle for the ultimate constitutional autiyoin Hungary marking the end of
constitutionalism under the 1989 Constitution amel theginning of a new constitutional era. The
entry into force of the Fundamental Law was pregdnmethe so called Transitional Provisions in
which the government managed to compile a partigutantroversial set of provisiort$.In the
opinion of the Commissioner for Fundamental Rightss Transitional Provisions severely
violated the rule of law, caused considerable uacdy in the law, and put the unity and
operation of the legal system to rf8kAs a response to the constitutional review prooedu
initiated by the Commissioner, parliament adopteel First Amendment to the Fundamental
Law which aimed to prevent the scrutiny of the ®iianal Provisions by the Constitutional
Court by declaring it to form part of the Fundanaéitaw. The Court faithful, perhaps for the
last time, to its ethos created in the 1990s stdmkn the majority of rules in the Transitional
Provisions?*

The most contentious issue in the decision wagthat establishing its jurisdiction, despite the
subsequently adopted First Amendment, to reviewl thasitional Provisions. It argued that it is
entitled to exercise its review powers to the eixtea Transitional Provisions had substituted the
Fundamental Law and had, thus, disrupted its colcerand structure. The Court also claimed to
have jurisdiction to review the provisions whichfeated its competences in constitutional
review. In addition, it made a vague referenceht possibility that future amendments to the
Fundamental Law could be subject to review on #@dof international standards pertaining to
the rule of lawt® The government reacted by adopting the Fourth Almamt which
incorporated into the Fundamental Law most of thevigions which had been found
unconstitutional by the Court. In order to cemené tsuperior constitutional authority of

61 As Zoltan Szente assesses, ‘the elimination oftitotional review of the public finance legislati¢...) creates
the impression that the constitutional constraifithe executive power can be put aside in ecoraliyidifficult
times.’, Szente 2015, 195.

62 See Halmai and Scheppélel2.

63 Petition of the Ombudsman to the Constitutionali€aoncerning the Transitional Provisions,
<http://www.ajbh.hu/en/web/ajbh-en/press-releatamitent/14315/26/petition-of-the-ombudsman-to-the-
constitutional-court-concerning-the-transitionabyisions-of-the-fundamental-law> (accessed 30 Nd&n2013).
64 Decision 45/2012. The governing party declared adiately after the decision that the annulled siavis will
be inserted into the Fundamental Law by way ofrsstitutional amendment.

85 The Court in Decision 12/2013 acting in the revigfthe Fourth Amendment, although it rejected the
admissibility of the application, made similar nefieces to international and European constitutianblevements.



government acting in parliament, and to take thgeeout of potential future attempts by the
Court to oppose government action in the spiritpod-2010 constitutionalism, the Fourth
Amendmentrepealedevery decision of the Constitutional Court whicddieen delivered prior
to the entry into force of the Fundamental L&W¥he negative impact of this latter development
on ordinary courts and individuals entertaining extptions as to the meaning of constitutional
principles seems to have been ignored by government

4. Ruled by law, but how? — economic regulation in Hugary after 2010

The shift from a constitutional culture where thderof law confined government action to
which where the law is used to enable governmenileg which played out at the constitutional
level in the controversies surrounding the amendsn&f the Fundamental Law and the
delimitation of the review powers of the Constibumal Court, manifested perhaps most visibly in
practices of economic regulation and their constihal review in the Hungary of the new
Fundamental Law. The evidence of this change wasight to light by the diametrically
opposite outcomes of the judicial scrutiny of tkeéevant Hungarian measures before national
and European judicial fora. While the Hungarian tdational Court deferring uncritically to
government political and policy discretion uphele tmajority of instruments, the Strasbourg
and the Luxembourg courts found violations of qarieciples connected to the rule of law, such
as legal certainty, the right to judicial proteati@nd the protection of legitimate expectations.
While considerations of effective governance cateed be balanced against the constitutional
principles confining government action, it is ddubthat the Hungarian practice of overlooking
arbitrary and abusive interferences through leggllation in the economic private domain with
the rights and expectations of market participeceptable under the rule of law.

4.1 Economic regulation in Hungary after 2010

Aided by a new constitutional framework, the Hungargovernment since 2010 has been active
in the radical restructuring of numerous, well-itiéable sectors of the national econofiiyThe
legal regulation used in these processes placedbaious emphasis on policy effectiveness,
irrespective of what that policy may be and hownéy be achieved, and their preparation and
application seemed to have ignored even the mastafmental limitations which may follow
from the rule of law?® Supported by vague references to the pressurée gfiobal financial and
economic crisis, most sectoral restructurings & ttungarian economy took place in processes
characterised by a low degree of transparency amdhadegree of executive discretion, where
incumbent economic operators were refused a gerttansitional period to adapt to the new

66 Before the Fourth Amendment, the Court followeel pinactice of revisiting its previous jurispruderc®pted

under the 1989 Constitution in case the text ofcthestitutional provisions was the same in the d@wouments, see
Decision 22/2012. Decision 12/2013 on the FourtheAdment established that under strict circumstathees
previous jurisprudence may indeed be considered.

57 Tobacco retail: Acts 2012:CXXIV, 2014:XCV, 2014CW¥; food retail: Acts 2014:LXXIV, 2014:CXIl,
2012:CLVII; advertising and media: Act 2014:LXXIgambling (slot machines): Acts 2011: CXXV, 2012:

CXLIV, 2013: CXXVI and CLXXXV; the tax-free remunation vouchers market: Act 2011: CLV and Government
Regulation 55/2011; the private-pensions markets 2010: C and CI, 2011:CXCIV, Act 2010:CLIV

68 For an analysis of the balance found between pefiectiveness and constitutional protection iesthh measures,
see Varju and Chronowski 2015.



legal circumstances, and where fiscal measures wgteluced to disfavour incumbents either
by driving them out of markets or by securing cotitpee advantages to their local competitors.
The extremely narrow timeframes for introducingraipes also ensured that government policy
is executed before legal challenges can be mouagmihst them. The selection of market
participants allowed to remain in, or to enter tharkets — predominantly through licensing —
took place with the interests of local economicrapw®s, or of the State in mind. While a thin
veil of formal legality was always kept, law seetohave been used to coerce — mostly foreign
owned — market participants to reconsider theirketaposition, or to leave the market, and the
application of the measures were often at odds thighlegal limitations which follow from the
rule of law on the use of public powers.

There are, however, a number of factors which nedzk taken into account to provide a more
balanced assessment of government interventiotieinational economy. First of all, the above
practices characterise only certain sectors oh#t®nal economy. Current Hungarian economic
policy, following the aims of fostering competitivess and growth, favours export-oriented
producing sectors, and the sectors focusing onntt®nal market, mainly in the services
industry, are made to suffer the interventionsha tevenue- and reform-hungry government.
Secondly, some of these changes were introduced esult of the government trying to
experiment with policy and regulation to offer dadns in extremely hard financial and
economic circumstances. The experimental introdactif new indirect taxes formed part of a
tax policy which pursuing the objectives of incriegsgrowth and employment aimed to increase
the relevance of indirect taxes within the dometicstructure. The progressive nature of these
taxes, which may be regarded as a somewhat uncoowainpolicy tool, was based on the idea
of maximising tax revenue for the state budget.alyn government interventions in the
economy declaredly pursued robust objectives ingéeeral interest which in a state on the
economic and social fringe of Europe seemed noy qudtifiable but also popular with the
electorate.

4.2 The Constitutional Court’s near total deference

The undemanding assessment of the Constitutionatt@d these developments in economic
regulation suggests a limited role for the ruldasf under the Fundamental L&Wlts decisions
deferred liberally to executive discretion, anddwaling vague, and often confused references to
the global financial and economic crisis and to dieenise of global capitalism, refused to test
government economic policy action even on the rhastc requirements which may follow from
the rule of law® The basic standards of regulatory design and tgualthich had been
recognised under rule of law principle of the 1@88hstitution and which had been more or less

69 On how these decisions shaped economic constialigm under the new Fundamental Law, see Varju and
Chronowski 2015. The protection of acquired rigintd of legitimate expectations seems have disapgear
completely, see Decisions 23/2013 and 26/2013ehnstitutional Court. In general, in the new tibugonal
complaint procedures, which now take up the majaritthe time of the Court, only the most visiblelations of
the rule of law are investigated, such as the pitbn of adverse retroactive effect, Order 114Q@06 of the
Constitutional Court.

0 Decisions 3062/2012, 1V/03567/2012, 3194/2014 20/@014 of the Constitutional Court.



consistently enforced by the Constitutional Cdlmyere ignored. In th®istrict Heat Market
Price Regulationdecision]? which addressed controversial government pricinticp in the
public utilities sector preparing the departurenwdrket participants from that sector and the
establishment of a new state monopoly, the Cowingssummarily dealt with what it conceived
as the global context of local price regulatiorecggd to engage in the slightest scrutiny of the
local legal and policy environment. The decisiorswvearefully tailored to answer the question
which supported government policy and to avoid gaes which would have raised doubts as to
the legitimacy of government intervention. Whileegtablished that entry into the market was
not restricted by the measure, it kept silent abthet more evident consequence of price
regulation of expelling economic operators from tharket. It was not discussed whether the
latter is a justifiable objective of governmentipgland whether it is a consequence which was
achieved in accordance with the rule of law.

In its Slot Machinesdecision dealing with government restructuringted gambling marke€

the Court found no error in the legislation whicmhed with immediate effect the operation of
slot machines in leisure arcades. Feeling congmaiby the policy discretion enjoyed by
government in this market, it refused to scrutintbe potential hiatuses of government
intervention. As opposed to the Court of Justicahaf EU, it was not troubled by the policy
inconsistency affecting the area which favouredagerbut disfavoured most other economic
operators, and it did not find it necessary to ukiscthe legal circumstances, namely the lack of a
transitional period and the unavailability of compation for the individuals affected, in which
the near complete closure of a market took pla¢e Jale of Tobacco Productecision*
applied the manifest unreasonableness test in ¢heirsy of the massive overhaul of the
Hungarian tobacco retail market. This meant tha& @ourt could overlook the impact of
government policy on the rights and expectationthefincumbent economic operators, and that
it could ignore the legal hiatuses of the new Igieg regime. The impoverished scrutiny of the
Court found a further expression in the economychlghly significantCooperative Banking
Restructuring decision’®> where instead of examining whether the impugnegislation is
compliant with the rule of law, the Court attemptedustify, on the basis of a rather disturbing
understanding of the political economy of the statd of regional and global markets, its total
surrender to government policy.

The Foreign Currency Consumer Loadecisiori® of the Court, which does not fall within the
line of cases aiming to exonerate government resirings of markets, provides perhaps the
most disturbing reading of the rule of law in conporary Hungarian constitutionalism.
Predisposed to continue with its newly establistetérential approach to government policy,
the Court dismissed the claims relating to the gyplle of legal certainty, the prohibition of

"L Supra nos. 32-37. From the pre-Fundamental Lasgurdence, see, especially, Decisions 32/1991.9%48/,
21/2001, 11/1992, 26/1992, 28/1992 and 8/2003efabinstitutional Court.

72 Decision 3062/2012 of the Constitutional Court.

73 Decision 1V/03567/2012 of the Constitutional Court

74 Decision 3194/2014 of the Constitutional Court.

5 Decision 20/2014 of the Constitutional Court.

76 Decision 34/2014 Constitutional Court. See alsoiflen 2/2015 of the Constitutional Court which fioned the
grounds decided in Decision 34/2014.



retrospective legislation and the right to a faialt The central, deeply troubling conceptual
frame of the decision was that even though themtg of the EU Court of Justice iKéasler”’

and the corresponding 2/2014 uniformity decisionttiy Curia were instrumental to clarifying
the meaning of the relevant provision of Hungalean and to giving directions to a confused
judicial practice, this circumstance does not é¢riteit Hungarian law was supplemented by a
hitherto unknown legal rule. While formally thissessment seems to be correct as the relevant
EU directive had been implemented way before tigalleisputes in questions appeared, it is
faulty in the respect that it assumes that marketigipants, and their consumers, should have
accorded the meaning discovered only in 2014 t@iven provision of Hungarian law from the
day foreign currency consumer contracts appeardgtleérHungarian market. The fact that the
legislation under scrutiny offered the first expliexpression by government in law that foreign
currency consumer loan contracts may be illegalnvedgonsidered as relevant.

Building on this rather harsh interpretation ofdegertainty, the Court first refused the claim
that economic operators had not been given sufficttme to adapt to the new legal
environment. While it accepted that the time betwie adoption and the entry into force of the
new legislation was ‘unusually short’, the Courtiid it suitable to argue that previous judicial
practice and other pieces of legislation had alyemdlicated what the content of the new
legislation adopted by government will be. It aéstled, albeit without giving explanations, that
the new act did not require lengthy preparatioomfindividuals. Even more controversially, the
Court, again ignoring that the interpretation af taw was only clarified itkasler, held that the
vulnerable position of consumers and the infornmatieficit favouring financial institutions
themselves should have been sufficient for the @won operators concerned, despite the
inability of consecutive governments to take a rcleew on this matter, to come to the
conclusion even before the adoption of the legmhaunder scrutiny that they violated the
requirement of contractual fairness laid down inegal terms in Hungarian law.

This reasoning, which placed the burden of inténmpgecorrectly a highly uncertain provision of
law solely on economic operators, was continudtiénscrutiny of the claim concerning fair trial
rights. Firstly, the Court readily accepted thad ttontentious procedural arrangements of the
legislation in question were justified by the imsr of the effective administration of justice.
Secondly, it was prepared to rule that the origbithllaid and discussed before Parliament was
sufficient to enable the economic operators affktteprepare their case in the special judicial
actions put into operation by the act. It heldparticular, that the economic operators concerned
had ‘every reason to believe’ — on the basis ohtledia reports on the governmentitentionto
intervene in this matter — that legislation willeenually be adopted to regulate the special
judicial procedures in question. Finally, the Caletided to shift all remaining responsibility for
the controversial procedural arrangements onto eébenomic operators affected which,
according to the Court, must be assumed to havguatie professional legal and financial
resources to prepare their cases irrespective etheh the timeframe made available to them
affected their position adversely.

4.3 The exacting scrutiny of the Court of Human Rights

77 Case C-26/13 Kéasler ECLI:EU:C:2014:282.



In contrast with the Constitutional Court’s diseged review of Hungarian economic regulation,
which was prepared to overlook what can be regaadedatant violations of basic standards of
legal certainty, the European judicial fora drawtoithe scrutiny of these measures, by asking
the questions and raising the concerns omittedhleyHungarian Court, gave a condemning
assessment of government interventions in the rhafke scrutiny of the restructuring of the
tobacco retail market by the European Court of HuRahts inVékonywas what perhaps had
been expected from the Constitutional Court. Prdiceeunder Article 1 Protocol 1 ECHR on
the right to property, the Strasbourg Court focusetisolely on the extent of policy discretion
available to government, but also on the impadhefmeasure on individuals. In this regard, it
emphasised that the serious economic consequehties Hungarian act affected the applicant
severely’® and that changes were put into effect within ameexely narrow timeframe offering
an insufficient transitional period to make the emsary adjustment8.The ruling also brought
attention to matters of quality and design in ragah and in governance. It held that licencing
procedures must be transparent, they must be dewbidrbitrariness, discrimination, or
disproportionate harshness, and that they mustl eiaf@guards against arbitrary decisions and
must provide a reasonable opportunity for the ¢iffequdicial challenge of the decision také€n.
Regarding specifically the Hungarian measure, ttrasBourg court found that there was no
compensation, or other positive measure capablallefiating the negative consequences of
government interference offered to individuals,réhevas no judicial redress available to the
person concerned, and that individuals were notigeal adequate possibilities ‘to respond to
the impending change to their source of livelihdddrhe ultimate assessment of the judgment
was that the restructuring of the market ‘was veggon arbitrariness’ and it lacked sufficient
transparency?

4.4 Failing the EU’s test

Before the Court of Justice of the EU, rather samiliatuses of Hungarian economic regulation
were pointed out. The recent ruling by the LuxemaoDourt in the infringement case brought
against Hungaf®} concerning the restructuring of the tax-free reemation vouchers market
gave an extremely critical account of Hungariarcpeas in economic regulation. Unfortunately,
having established the blatant violation of corevjmions of EU law* the Grand Chamber
decided not to analyse the legal circumstanceshiciwthe Hungarian government handed over

8 para. 33, Vékony v Hungary, Judgment of 13 Jan@afyp, App. no. 65681/13, nyr.

79 para. 34, ibid.

80 jbid.

81 Para. 35, ibid. It also emphasised that ‘the measas introduced by way of constant changes offativeand
with remarkable hastiness, the loss of the olchieewas automatic, and the non-acquisition of a oreevwas not
subject to any public scrutiny or legal remedy.’

82 Para. 36, ibid.

83 Case C-179/14 Commission v Hungary ECLI:EU:C:2008:

84 The way the court established the violation ofIBW does include an indirect assessment of the lega
circumstances of regulatory intervention: the n$kiolating EU obligations must have been knowng provisions
were clearly discriminatory, and the case involekshr regulatory favouritism to the advantage ctlo
undertakings and to the disadvantage of their §orebmpetitors.



an entire market to a state monop®yNonetheless, it is clear from the judgment that th
Hungarian government was either unable to statle refierence to evidence the rationales of its
intervention in the markéf or its explanations as to the objectives pursuestewfound
irrelevant in the circumstances of the context airket regulatiof! The failure of Hungary’'s
case suggests that the government did not feeltreomsd by the Fundamental Law to adopt
legislation for the sole purpose of replacing theumbent economic operators of a lucrative
market with a revenue-producing state monopoly aitth a group of favoured Hungarian
economic operators.

In Berlington which concerned the enclosure by legislationhef Hungarian gambling market,
the EU Court of Justice, having accepted that i; ¢ésonomic domain the Hungarian legislator
enjoys a considerably broad margin of policy disore®® found that the legal measures violated
the principles of legal certainty and of the prtitat of legitimate expectatiorf8. This was
achieved with an explicit reference to the prineippllowed in the earlier analysed Strasbourg
ruling on the restructuring by Hungary of the tatmeetail markef? It held that a sufficient
transitional period enabling individuals to adapt the new circumstances, or reasonable
compensation system should have been offered iarkanwhere economic operators had made
costly investments to comply with the regulatognfiework replaced by the impugned measure.
The sudden and unforeseeable nature of the chavagesspecially condemned by the EU Court.

Other measures of economic regulation are now undeestigation by the European
Commission in infringement procedures or under Etesaid law for the violation of EU la%.
The progressive fiscal measures introduced in muostrkets affected by government
restructuring raise an interesting dilemma not amhgler EU law, but also under Hungarian
constitutional law. While, in case they do not Prisbout direct or indirect discrimination, the
progressive nature of these direct taxes, althaughunconventional, cannot be criticized on
formal legal ground® the Hungarian government seems to have taken eateaso that they
involve progressive elements which favour certacon@mic operators and disfavor their
predominantly foreign owned competitors. The Consinis is investigating these discriminatory
elements of Hungarian tax law on the basis that tdomstitute a selective economic advantage
prohibited by state aid la®.

5. Conclusions

85 Para. 174, C-179/14 Commission v Hungary, supB88nin particular, the failure to grant a genuiramsitional
period, and the use of tax legislation to forcaimbent economic operators out of the market.

86 pParas. 69, 92-94, 115-116,171-173, ibid, in paldic the interest of sufficient integration inteetlocal economy,
the availability of sufficient experience and irdnaicture, and the availability of sufficient guatees to consumers
and creditors.

87 Paras. 167-170, ibid. The rejection of the sguidicy grounds, as laid down in Act 2012:ClIl, whgs most
painful to the government which seemed convincetltthe measure had been adopted within socialypolic
competences.

88 para. 56, Case C-98/14 Berlington EU:C:2015:386.

89 paras. 74-91, ibid, especially, paras. 85 and 87.

% Supra n. 77.

91 |P-15-5375 and IP-15-4598.

92 Paras. 37-41, Case C-385/12 Hervis EU:C:2014:47.

93 Decisions SA.41187, SA.39235 and SA.40018.



This article aimed to establish that in the constihal order created for Hungary after 2010,
because of its exposure to politics, the legacg sfrong rule of law principle developed by the
strong Constitutional Court in the 1990s has begtaced with an instrumental understanding of
the law as a means available to rule. Not onlyréhveew powers of the Constitutional Court,
which had traditionally been deemed essential ttolg the rule of law, but also the
constitutional text itself fell victim of this newyacated understanding of the law and the
constitution in Hungary. In the area of economigutation, it is clearly visible how this
development has put in law the rights and expextatiof individuals to jeopardy and how it
enables the government acting in parliament to reafovithout meaningful controls its will.
Without the intervention of European bodies, thedamental Law’s explicit commitment to
uphold the rule of law would have become an empttatation.
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