27  THE EXTERNAL SIDE OF PARLIAMENTARY

DEMOCRACY

Comment on the Case C-658/11 European Parliarent v. Council of the European Union

1idiké Bartha'

271 INTRODUCTION

The need to determine the scope of EU policies is not a new challenge in the case law of
the Court, The extent of the powers of European Union institutions - beyond its constitu-
tional significance - also bears considerable practical importance, considering factors such
as decision making procedures to be applied, actors involved in the procedure, the binding
force of the legal measures in question, as well as the scope of judicial review. The delimi-
tation of EU policies raises further delicate questions in respect of the field of external
actions where crucial ~ commercial, defence and security policy — interests of national
governments are at stake, not to mention the particular interests of the other actors of EU
governance.

The present case provided the first opportunity for the Court of Justice to interpret the
scope of new prerogatives of the European Parliament granted by the Treaty of Lisbon, in
the procedure for the conclusion of CFSP international agreements between the EU and
a Third State. The action of the Parliament calls on the Court, in the context of the fight
against piracy off the coast of Somalia, to clarify the boundary between three fields of the
European Union’s external action, namely the common foreign and security policy {CFSP),
the external dimension of the area of freedom, security and justice (AFS]) and development
cooperation,
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27.2  FACTS AND BACKGROUND

The case is related to the Agreement between the European Union and the Republic ¢
Mauritius on the conditions of transfer of suspected pirates and associated seized propert
from the European Union-led naval force (EUNAVEOR) to the Republic of Mauritius anj
on the conditions of suspected pirates after transfer.' The agreement defines the conditiop
and modalities for the transfer of persons suspected of committing acts of piracy withi
the EUNAVFOR’s operation area, and governs the treatment, prosecution and trial ¢
such transferred persons. Tt also authorises the parties to develop implementing arrang
ments on financial, technical and other assistance to enable the transfer, detention, inve
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Union on 30 September 2011, By its letter dated 17 October 2011, the Council infc-)rm‘ed
" the President of the Parliament of the adoption of the contested decision and of the signing
of the Agreement, The Parliament asked the Court to annul the contested decision.

27.3 ARGUMENTS OF THE PARTILS

¥

In support of its action, the Parliament put forward two pleas in law. By its: first plea, it
submitted that the contested decision concerned an agreement which did not relate
‘exclusively’ to the CFSP within the meaning of Article 218(6)(2) TFEU, and could not

{herefore have been adopted without the Parliament’s involvement, By its second %)lela, it
4 argued that, by failing to inform it ‘immediately and fully’ at all stages of thel negotlatlt?ns
and of the conclusion of the EU-Mauritius Agreement,’ the Council infringed Article

tigation, prosecution and trial of transferred persons.
The agreement was adopted in order to implement the Joint Action of the Union whic!

aims to contribute to international cooperation to combat piracy and to put into effe
related Security Council resolutions. In the Jatter resolution, the Security Council express
its concern over the threat that acts of piracy and armed robbery against vessels pose t
the prompt, safe and effective delivery of humanitarian aid to Somalia, the safety of com

mercial maritime routes and international navigation, “States and regional organisations,”

such as the EU have also been called upon “[...] to take action to protect shipping involved
with the transportation and delivery of humanitarian aid to Somalia and United Nationg-
authorised activities”.?

In support of these resolutions, the Joint Action provides for a military operation called
“Atalanta” to be carried out in order to contribute to the protection of the vessels of the
World Food Programme (WEP) delivering food aid to displaced persons in Somalia, as
well as to the deterrence, prevention and repression of acts of piracy and armed robbery
off the Somali coast. The Joint Action also invites Third States to participate in the opera-
tion.

On 22 March 2010, the Council authorised the High Representative of the Union for
Foreign Affairs and Security to open negotiations with a view to concluding transfer
agreements with several Third States, including the Republic of Mauritius. On the same
day, the Council informed the President of the Parliament of said decision. The negotiations
resulted in the adoption of the contested decision on 12 July 2011,* by which the Council
authorised the signing of the Agreement. The Agreement was signed on 14 July 2011. The
contested decision and the Agreement were published in the Official Journal of the Evropean

1 OJ20k1 L 254, p. 1; hereinafter referred to as: ‘the contested agreement’ or “the EU-Mauritius Agreement’,
2 Resolution 1814 (2008) of the Security Council,
3 Council Decision 2011/640/CFSP of 12 July 2011 on the signing and conclusion of the Agreement between
the European Union and the Republic of Mauritius on the conditions of transfex of suspected pirates and
assaciated seized property from the Buropean Union-led naval foree to the Republic of Mauritius and on
the conditions of suspected pirates after transfer. OF 2011 L 254, p. 1 (hereinafier: ‘the contested decision’).
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&218(10) TEEU, which applies to all agreements concluded by the European Union,
including those falling within the ambit of the CESP.

As its main line of argument, the Parliament stated that Article 2} 8(6) TFEU established

a general rule that the conelusion of an international agreement by the Council mllxst b'e
preceded by the consent or the consultation of the Parliament. From that perspective, it
was only by way of an exception that the provision authorised the Council to conclude

such agreements without involving the Parliament ‘where agre'ements relate exclu:v.ijcly
to the [CFSPY. Since that provision provided for an exception, it should have been inter-
arrowly.
Pretlii;, tl:‘:: I’;liament argued against the exclusivity of the contested agreement’s “CFSP-
character”, submitting that the EU-Mauritius Agrecment, in view of ifs aim and conteflt,
related not only to the CFSP, but also to judici:;l cooperation in criminal matters, poh;e
cooperation and development cooperation. The Parliament also concluded - basecl:l on the
principle of parallelism between internal and external EU competcnce_s - that since t. ;
ordinary legislative procedure applies to said fields of EU (internal) action, the conteste
decision should have been based on Article 218(6)(a)(v) TFEU and, therefore, adopted
only after the consent of the Parliament had been obtained. T}Te fact that the agreem(;?t
implcmentcd Joint Action 2008/851 and that the latter fell within the FJFSI" was not suffi-
cient to conclude that the contested decision also fell within that policy, since they ha:d a
different scope and objectives. The tasks which had been entrusted to.the repres?nta\.ths
of the European Unpion under the EU-Mauritius Agreement, the Parliament maintained,
were not of 2 military nature and went beyond the objective(s) of Atalanta.

4  The Council only informed the Parliament of the decision by which it autho_rised the High_l(epresenta::f:;
of the Union for Foreign Affairs and Security to open negotiations with a view tc.) conc.ludmg agreer;. :
for the transfer of persons between the European Unian and certain third States, including the Republic «

Mauritius, as well as of the adoption of the contested decision.
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By invoking the principle of institutional balance, Sweden and the United Kingdom
" argued that the interpretation of Article 218(6) TFEU advocated by the Parliament is not
n line with the strictly limited role for the Parliament in the implementation of the CFSP,
which obviously follows from Article 36 TEU. Moreover, such an interpretation, would
be contrary to the spirit of Article 40 TEU which guarantees that competences conferred
by the TFEU do not encroach on CFSF competenceg.

As regards the second plea of the Parliament, the Council claimed that this was inad-
missible in so far as the Coutt had no jurisdiction to rule on whether or not an agreement
" relating exclusively to the CFSP complied with the information obligation laid down in
- Article 218(10) TREU. In the alternative scenario, should the Court accept jurisdiction
‘. to rule on this question, the Council could not be held liable for violating that provision.'
" The Council argued that the period within which the Parliament was informed of the
contested decision, “albeit slightly longer than usual, was still reasonable, taking into
- account also the fact that this period included the summer break.”

As to its second plea, the Parliament alleged that firstly, the Council had failed to kee
it informed in the course of the negotiation phase of the Agreement, and secondly, hag,
waited more than three months before communicating to it the contested decision an
the Agreement.

It is interesting to note that the substantive legal basis of the decision was not challenge
in the present case. The Parliament did not claim by this plea that the contested decisio
should have been founded on a provision other than Article 37 TEU. Accordingly, in th
action there was no reference to the breach of those Articles of the TFEU providing for:
the substantive legal basis of the contested actions, nor was there mention of an infringe-
ment of Article 40 TEU.” The Parliament did not contest that the measures at stake pursue
aims which predominantly fall within CFSP with Article 37 TEU serving as an appropriate
substantive legal basis. It merely stated (albeit not in the action but at the hearing) that the
agreement and the contested decision should have been founded on other bases in addition
to that provision, namely on Articles 82 TFEU, 87 TFEU and 209 TFEU.

In its defence, the Council, supported by ail intervening Member States,” responded
that the contested decision was correctly based on Article 37 TEU and Article 218(5) and
~ (6) TFEU, given that, according to its aim and content, the EU-Mauritius Agreement
related exclusively to the CFSP. Firstly, based on the “centre of gravity” test,” it argued that
the agreement forms part of the implementation of Joint Action 2008/851 which aimed
to strengthen international security in the framework of the European Union’s common
security and defence policy. With reference to Article 21¢2) TEU® the Council added that
the agreement included measures which had an objective - to promote the rule of law and
respect for human rights in a third country: the Republic of Mauritius - that also fell within
the purview of the CESP. The Council also contested the Parliament's argument that the
aims of the agreement pertained to other EU policies.

27.4 OPINION OF ADVOCATE GENERAL BOT! THe Councir's VicTory

27.4.1 The CFSP Takes It All

In his Opinion, AG Bot provided a detailed analysis for determining the policy area which
the contested agreement belongs to, His argument began by recalling the well-known rule
established in previous case-law that the question of the applicable procedure for the
conclusion of an international agreement cannot be examined in isolation from the pre-
Jiminary question of determining the substantiye legal basis of the agreement, Contrary
{0 the claims made by the Parliament, the AG concluded that in assessing whether or not
an agreement belongs exclusively under the CFSP, it is of little importance that the agree-
ment in question is also related, in a secondary manner, to areas than the CFSP. Such a
connection was therefore in sufficient to serve as the basis for consultation of or prior
consent from the Parliament required under Article 218(6) TEEU."

The AG agreed with the Council that accepting the Parliament's position would have
amounted to requiring the Parliament’s consent for many agreements founded solely on
a CFSP legal basis since such agreements often also have some connection with other

5 “The implementation of the common foreign and security policy shall not affect the application of the
procedures and the extent of the powers of the institutions Jaid down by the Treaties for the exercise of the
Union competences referred to in {the TFEU).”

6  The Czech Republic, the French Republic, the Italian Republic, the Kingdom of Sweden and the United
Kingdom of Great Britain and Northern Ireland intervened in support of the Council; and the Commission
in support of the Parliament,

7 Also known as the ‘classic aim and content’ test {a term borrowed from Ester Herlin-Karnell, ““Light
Weapons” and the Dynamics of Art 47 EU - The EC's Armoury of Ever Expanding Competences’, The
Modern Law Review 71, 2008, p. 10021, The formula, which is the product of established case-law, reads as
follows: “The choice of the legal basis for an EU measure must rest on objective factors amenable fo judicial
review, which Include the aim and content of that measure. If examination of a measuse reveals that it
pursues two aims or that it has two components, and if one of those aims or components is identifiable as
the main one, whereas the other is merely incidental, the measure must be founded on a single legal basis,
namely that required by the main or predominant aim or component.” See, inter alfa, Case C-155/91
Comimission v. Council [1993) ECR 1-939, paras. 19 and 21; Case C-36/98 Spain v, Council (2001} BCR I-
779, para. 59; and Case C-338/01 Commission v, Council, para, 55,

8  Seeanalysis above,

9 Asa basis of this argumentation, the Council referred to the final sentence of Art. 24(1)(2) TEU and -An.
275 TREU which (as a maln rule) exclude the jurisdiction of the Court with respect to the CFSP provisions
of the TEU, with the exception of monitoring compliance with Art. 40 TEEU and reviewing the legality of
certain decisions as provided for under Ast. 275(2) TEEU.

1¢  Opinion, para. 132,

11  Ogpinion, paras. 13 and 21,
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Union policies, given the existence of general, cross-cutting external relations objectives
and the requirement of consistency (in particular because of the well-recognised interrela-
tionship between security, development and human rights}. He maintained that, due to
the horizontal objectives and the requirement of consistency in the Union’s external actions,
the presence of aspects relating to other Union policies, if they were incidental, did not
mean that the centre of gravity of the agreement was outside the CFSP."”

The AG also pointed out the importance of paralelism between internal and external
powers on which Article 218(6) TFEU was based, He agreed with the intervening states
that the interpretation advocated by the Parliament would have affected the institutional
balance established in the Treaty of Lisbon, which, as the AG added, would have meant
that the Parliament had greater powers in the adoption of a decision concerning the signing
and conclusion of an international agreement than it enjoyed with regard to the adoption
of an internal measure which had no such object.”

On the basis of the above consideration, the AG argued that both the context of the
agreement and its aim and content suggested that the appropriate substantive legal basis
for that decision is actually - and solely - Article 37 TEU. In accordance with the Council’s
argumentation, he also pointed out that both the contested decision and the Agreement
made reference to resolutions of the United Nations Security Council and to Council Joint
Action 2008/851/CFSP. Accordingly, there was a close link between the military operation
provided for by the Joint Action and the provisions on the transfer and treatment of sus-
pected pirates contained in the agreement. Such a link constituted a strong indication that
the agreement was connected with the CFSP."

The imperative of secuzity, to which both CFSP and the external dimension of the AFS]
subscribe, was also highlighted in the opinion. This “common denominator” makes it
difficult to draw a clear distinction between the respective scopes of the two policies. The
AG saw, as decisive factors for making such a distinction, the borderline between the
internal and external elements of security.”” Based on this consideration, the AG argued
that since the contested Union action formed part of an action decided upon at an inter-
national level and which sought to combat a threat to international peace and security, the
action must have been adopted within the framework of the CFSP.'

12 Opinion, paras. 23-24.

13 Opinion, paras. 30-31.

14  Opinion, paras. 41, 44, 68 and 70.

15  Opinion, para. 112. This means, on the one hand, that the connection with the AFS] is justified where there
is a direct link between the aim of the internal security of the Union and the judicial and/or police cooper-
ation which is developed outside the Union. On the other hand, a Union action must be connected with
the CESP where the objective of that action is, first and foremast, peace, stability and democratic development
in a region gutside the Union.

16  Opinion, op. <it,, para. 114,
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As far as the scope of development policy is concerned, the AG did not follow the quite
extensive interpretation presented in earlier case-law."” In his view, the assistance provided
for under the Agreement does not go beyond the objectives for which the Atalanta operation
was set up, Strengthening the judicial capacities of the Republic of Mauritius is not an end
in itself, but is aimed at the effective repression of acts of piracy which pose a threat to
international peace and sccurity. Accordingly, its opjective is certainly not the development
of the Republic of Mauritius and does thercfore not constitute such a policy measure.'?

Based on the above reasons, the AG concluded that recourse to another legal basis -
beyond Atticle 37 TEU - in the AFSJ provisions of the TFEU was not required. Nor did
the Agreement include a development cooperation component which may justify the
choice of an additional legal basis relating to that policy ficld. The adoption of the decision
concluding the contested agreement did not therefore require consent from or consultation
of the Parliament."”

27.4.2 Granting a Right to Be Informed to the Parliament in CFSP Matlers
- Better Late Than Never

As to the Council’s submission regarding judicial review, the AG, in accordance with
established case-law, argued that - although the Court lacks jurisdiction in matters falling
within that policy - the CFSP did not completely escape the scrutiny of the European
Union judicature. Moreover, the exclusive CFSP legal basis of the contested measure did
not mean that the Court must decline to review whether the Council had complied with
the procedural rule provided for in Article 218(10) TFEU.®

As far as the alternative claim of the Council is concerned, the AG recalled the judgment
of the Court in the case Parliament v. Council stating that

participation by the Parliament in the legislative process is the reflection, at
Union level, of the fundamental democratic principle that the people should
participate in the exercise of power through the intermediary of a representative
agsembly.

17 See for instance, Case C-91/05 Parliament v. Council, [2008] ECR 1-3651, also known as the “ECOWAS”
judgment [see fn 35].

18 Opinion, op. ¢it., paras. 127 and 128.

19  Opinion, paras, 121, 122 and 131

20 Opinion, paras. 136 and 138,
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At the same time, the AG pointed out, also on the basis of the case-law, that the framer

of the Treaty of Lisbon had made the choice to confer ‘a more limited role on the Parliament -

with regatd to the Union’s action under the CFSP"”
As regards the Parliament's right to be informed in the procedure of the conclusion of
international agreements, the AG also made a distinction between agreements which
exclusively relate to CFSP and those which do not. He considered that the Council could
legitimately be expected to provide the Parliament with information relating to an interna-
tional agreement more quickly and in fuller detail - so that it could give an informed
opinion - where the Parliament was required to give its consent or to be consulted pursuant
to Article 218(6)(2) TFEU than where consent from or consultation of the Parliament was
not necessary. The Court’s review of compliance by the Council with the information
obligation under Article 218(10) TFEU must therefore in each case have taken into account
the nature of the agreement in question and the Parliament’s powers under Article 218(6)
TEEU to influence the substantive content of that agreement.”
Accordingly, the AG established, on the one hand, that the Council had informed the
President of the Parliament directly and personally of the opening of negotiations, then
of the adoption of the contested decision and the signing of the Agreement, On the other
hand, he acknowledged that it would have been more in keeping with the spirit of Article
218(10) TFEU if the Parliament had been informed before the publication of the contested
decision and the Agreement in the Official Journal of the European Union. Finally, however,
he came to the conclusion that the conditions for establishing a violation of Article 2] 8(10)
TFEU were not given, since the Agreement related exclusively to the CFSP, and the period
of three months which had elapsed before informing the Parliament had neither infringed
the latter’s prerogatives, nor could it have influenced the content of the Agreement.”

27,5 Tue JupeMeNT or THE Court: Tie PROPLE WIN THE SecoND GAME

27.5.1 Parallel Internal and External Institutional Powers

Not surprisingly, the Court began its reasoning in relation to the first plea by recalling the
“centre of gravity” test. Unlike the AG, it did not go into further detail about the demarca-
tion between the areas of CFSP and other EU policies. Instead, the Court went on to search
for those common points in which there was an agreement between the pariies. In doing
so, it established that the Parliament expressly recognised that the decision and the EU-

21 Opinion, para. 140.
22 Opinion, paras, 142-143.
23 Opinion, paras. £55 and 157,
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Mauritius Agreement pursue as their main aim that which fell within the CFSP and to
which the other objectives of the agreement - notwithstanding their importance — were

only incidental ™
Based on this abservation, the Court continued by investigating whether the undisputed,

“exclusively CFSP legal basis entails the exclusivity of this policy in the sense of Article

218(6) TFEU. Although it acknowledged that the primarily CFSP aim of the contested

agreement did not automatically mean that it was rélated ‘exclusively to the [CESPT.” it

also invoked the principle of parallelism, by arguing that Article 21 8(6) TREU established
symmetry between the procedure for adopting EU measures internally and the procedure
for adopting international agreements in order to guarantee that the Parliament and the
Council enjoyed the same powers in relation to a given field, in compliance with the
institutional balance provided for by the Treatics. Such a requirement of symmetry also
meant that the rule identified by case-law - that is the substantive legal basis of a measure
which determines the procedures to be followed in adopting that measure — applied not

‘only to internal law-making but also to the conclusion of international agreements.
Therefore, where the decision concluding the agreement in question was legitimately

founded exclusively on a substantive legal basis falling within the CESP, the type of proce-
dure provided for in the first part of Article 218(6)(2) TFEU applied which did not require
the consent or consultation of the Parliament. Such an interpretation was justified, partic-
ularly in the light of requirements relating to legal certainty. The interpretation advocated
by the Parliament, the Court argued, would have had the effect of introducing a degree of
uncertainty and inconsistency into that choice, in so far as it would have been liable to
result in the application of different procedures to acts of EU law which had the same
substantive legal basis.”

The Court gave an affirmative answer to the question of its jurisdiction to rule on the
second plea, by arguing - not surprisingly and in accordance with earlier case-law” — that
the scope of the limitation on its jurisdiction envisaged in the final sentence of Article
24(1(2) TBU and in Article 275 TEEU did not preclude the Court from having jurisdiction
to interpret and apply a provision such as Article 218 TFEU which “does not fall within
the CFSP, even though it lays down the procedure on the basis of which an act falling
within the CESP has been adopted.”™

24 Judgment, paras. 44-45.

25  Judgment, para. 50.

26 Judgment, paras. 56, 57, 59, 60 and 62.

27  See in particular the broad interpretation on the scope of the Court’s jurisdiction to monitor compliance
with Art. 40 (ex-Art. 47) TEU in cases C-170/03 Commission v. Coungil {1998} ECR 1-2763, paras. 13-18;
ECOWAS, ap. cit, para. 31-34.

28 Judgment, para. 73. -
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27.5.2 Parliamentary Right to Be Informed in EU Treaty-Making - No
Differences between Policies

As regards the merits of the second plea, the Court did not confirm the AG's conclusion.
It held that the Parliament had not been immediately informed at all stages of the procedure
for negotiating and concluding the EU-Mauritius Agreement, since the Council had not
informed it on the adoption of the contested decision and the signing of that agreement
until three months later and 17 days after their publication in the 0}.*

The Court continued by stressing that

the information requirement arising under Article 218(10) TFEU is prescribed
in order to ensure that the Parliament is in a position to exercise democratic
scrutiny of the European Union'’s external action. ..

That rule is an expression of the democratic principles on which the European Union was
founded and may not be fulfilled through official publication, since the latter satisfies
another requirement, i.¢, publicity requirements to which an EU act is subject if it is to
enter into force. The Treaty of Lisbon had even enhanced the importance of said rule in
the treaty system by inserting it in a separate provision within Article 218 TEEU. The
information requirement laid down in Paragraph (10) applies, therefore, to any procedure
for concluding an international agreement, including agreements relating exclusively to
the CFSP. Finally, on the basis of the above reasons, the Court found the second plea to
be well founded and annulled the contested decision.”

27.6 COMMENT

The constitutional significance of the case is beyond doubt, With the recognition of the
Parliament’s right to be informed in the procedure of concluding CFSP related international
agreements the Court opened a door for the institution which had previously remained
closed for so long and been heavily guarded by the shield of national sovereignty. At the
same time, certain parts of the reasoning and the outcome of the judgment raise further
questions which call for a more detailed analysis. This is particularly the case in light of
the relevant modifications of the EU constitutional order brought about by the Lisbon
treaty.

32
.33
M

35
—_— 3
29 Judgment, paras, 76 and 77.

30 Judgment, para. 79.

31  Judgement, paras. 79, 82, 87. 37
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27.6.1 Abolition of the EU Pillar System by the Lisbon Treaty ~ What Are

the Consequences?

In the pre-Lisbon period, the task of identifying the appropriate legal basis was further
. complicated by the Union’s “pillar structure”.* It soon became obvious, in particular fol-
lowing the ECOWAS (also known as “Small arms and light weapon”) judgment, that a
watertight separation of the different EU policy fields was not feasible.™ In the spirit of
- “clarity, consistency and rationalisation”, the Treaty of Lisbon abolished the former piltar
. system of the EU; however, the results of this modification are not seif-cvident. AG Bot
also began his Opinion by establishing that

This case nevertheless demonstrates once again® [...] that despite the formal
disappearance of the pillars the entry into force of the Treaty of Lishon has not
obviated the need to delimit the respective scopes of the Union’s different
policies.”

The above statement is particularly true where the contested EU measure - be it an internal
action or an international agreement to be conciuded with third parties - concerns both
CFSP objectives and other EU policies at the same time, since the main characteristics of
the former were retained, even after the entry into force of the Lisbon Treaty. The limited
role of the Parliament in decision-making procedures is also an important piece of the
‘CFSP picture’. A de facto dichotomy between EU (CFSP) measures and acquis communan-
taire can therefore still be discerned, and the latter so frequently cited category remains
obscure.® As Herlin-Karnell remarked, “there is consequently reason to believe that the
[...] Treaty adds to rather than resolves the mgny constitutional complexities within the
CESP area.™ ‘

The present case, in which the Court for the first time interpreted the parliamentary
involvement in the procedure for the conclusion of a CFSP related international agreement
definitely affirmed the above claims. It has become clear (in particular when reading the
AG’s argumentation) that it is not merely the delimitation of respective policy aims that

For a detailed analysis in this regard, sce: Joni Heliskoski, ‘Small Arms and Light Weapons within the
Uniow’s Pillar Siructure; An Analysis of Art. 47 of the EU Treaty’, European Law Review 33, 2008, p. 899,

Hillion, Cliistophe and Wessel, Ramses A., ‘Competence Disteibution in EU External Relations after
ECOWAS: Clarification or Continued Fuzziness?', Common Market Law Review 46, 2009, p. 551.

A reference was made here to the judgment in C-130/10 Parfinment v. Council, EU:C:2012:472 which, as
we will see below, concerned the fight against international terrorism.

Opinion, op. cit,, para. 2.

The nature of the ‘Acquis Communautaire’ was defined this way by §. Weatherill, ‘Safeguarding the Acquis
Communautaire’, in: T. Heukles et al. (Bds.), The Buropean Union after Amsterdam, The Hague: Kluwer,
1998, p. 153.

Herlin-Karnell, op. cit., p. 1002.
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is questionable, but additional problems may also arise. Here, the Court had to face further
challenges - such as the close connection between the contested agreement and the Joint
Action; the overlapping scopes of the general horizontal aims of EU external actions {which
are all CFSP objectives without further specification) and particular policy-related ones;
as well as the not so obvious differences between the internal and external sides of security
- in ascertaining the policy field whose objectives the contested agreement pursues.

This case also justifics an observation that there is a difference in the approaches outlined
in the Court's decisions before and after 1 December 2009, While the rulings delivered
(ever since the failure of the Constitutional Treaty in 2005 and before the entry into force
of the Treaty of Lisbon) show that the Court has subscribed to a depillarisation trend (at
least in the relation between the old First and Third Pillazs),” in the post-Lisbon judgments
— that is, after (!} the de facto abolition of the pillar-structure —, it seems to have taken a
step backwards, by stressing the characteristics of decision-making in the field of CFSP,
at least as far as the Parliament’s riglits are concerned,

Parallelism between Internal and External Actions - Does the Implied
Power Doctrine Really Work for Institutional Powers?

27.6.2

As regards the conclusion of international agreements between the EU and third parties,
the Treaty of Lisbon extended the Parliament's right to consent to all areas in which the
EP has the power of co-decision under the ordinary legislative procedure (Art. 218 TFEU).
In practice, this means that the EP acquired the capacity to ratify international agreements
in key areas such as trade, agriculture and internal security matters — areas from which it
had previously been excluded.”

The aim of such an extension of parliamentary power, as the Court explained, is to
establish a symmetry between internal and external EU actions and the Court based, in
essence, its conclusion concerning the first plea on this consideration.

Emphasising the parallelism {symmetry) of internal and external parliamentary powers
is important, particularly when we look back to the evolution of the rights of institution
in the process of European integration from a broader perspective. History shows that
while the Parliament was afforded an ever greater role in internal decision-making through
the introduction and extension of the co-decision procedure to more and moze policy
fields, the procedure for the conclusion of international agreements persistently maintained
the respective prerogatives of the Commission and the Council® This is not surprising,

Herlin-Karnell, op. cit., p. 1003.
Ariadna Ripoll Servent, “The role of the Buropean Parliament in international negetiations after Lisboxt',
Journal of European Public Policy 21, 2014, p. 568.

Daniel Thym, ‘Parliamentary lnvolvement in European International Relations’, in: Marise Cremona -
Bruno de Witte (Eds.), EU Foreign Relations Law: Constitutional Fundamentals, Oxford: Hart, 2008, p. 201.

38
39

40
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since the involvement in “external” deciston-making (due to substantive differences between
domestic and foreign policies"), traditionally remains beyond the reach of democratically
elected parliaments also in national constitutional orders.” Viewed from this angle, the
still (i.e. in the post-Lisbon period) limited role of the Parliament in CFSP decision-making
(including the treaty-making procedure) is a logical consequence of the specific features
of foreign affairs.” v

All these factors can explain why the Parliament, despite its clear efforts to acquire
more extensive powers in international affairs,” remained an outsider to the “club’ in
charge of the external governance of the EU, pending the entry into force of the Lisbon
Treaty. The implied power doctrine as applied by the Court for delimiting the treaty-
making competences of the Community {as a whole) and according to which “the system

-of internal [...] measures may not [...} be separated from that of external relations” has
-not been extended to the institutional rules governing the exercise of powers in pre-Lisbon
.case-law.*

Returning now to the requirement for symmetry between internal and external parlia-

“mentary powers, it is apparent that the Court regarded the proper determination of legal

basis (viewed through the lens of the “centre of gravity test”) as one of the main instruments
for ensuring such a parallelism, A direct linkage between the parallelism of institutional
prerogatives and legal basis is not, however, in every case so obvious as the Court claims
it to be in the present case, since the aims of the internal and external activities of the EU
in a given policy field are not necessarily the same and the external instruments may often
be more complex (which, in the author’s view, is also manifest in the present case).

Furthermore, the link between parallelism and legal basis as interpreted by the Court
in its reasoning regarding the first plea also appears to be problematic in the light of the
implied powers case-law. Related decisions essentially focus on whether the conclusion of
an agreement by Member States (and not the EU) affects internal EU rules. As to determin-
ing whether the EU has implied external powers or not, the Court expressly excluded the
applicability of the centre of gravity test:

41  Following Thym's approach (Thym, op. <it., pp. 201-202), foreign policy can be seen as predominantly
governed by executive bodies and as being generally less about legal rule-making for a pelitical community
and much more about requiring political positioning towards third international parti(es), identification
of strategic goals as well as flexibility in adaptation of methods for its realisation and implementation.
Thym, op. cit., p. 20L.

Peter Van Elsuwege, 'EU External Action after the Collapse of the Pilfar Structure: In Search of a New Balance
Between Delimitation and Consistency’, Common Market Law Review 47, 2010, p. 999.

In detail, see: Thym, op. cit., pp. 203-210.

Thym, op. cit., p. 202,

“T'his consideration will be further elaborated below {section 27.6.4).
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which ensures a stronger role for the Parliament in the procedure (that is the right to be
sconsulted) but, at the same time, does not impinge upon the requirements arising from
legal certainty. At this point, it is worth analysing this issue more deeply.

Looking back to early jurisprudence, in the Titanium-Dioxide judgment delivered in
1991, the Court seemed to be more receptive to the importance of democratic participation
in the decision-making procedure, than in ourtimes, in 2014. It annulled the contested

 regulation of the Council which was based on two relevant provisions of the Treaty instead
of one. Although the use of both enabling provisions had not been excluded in earlier case-
law,** the Court found that it was not applicable in the present Parliament v. Council case,

since the joint legal basis would have divested the cooperation procedure of its very sub-

-stance™ as the weight of the amendments to the Courtcil's common position proposed by

:the Parliament would have been lost.*”' Such an interpretation has been confirmed by

-subsequent rulings, pointing out that “recourse to a dual legal basis is not possible where
[...] the use of two legal bases is liable to undermine the rights of the Pariament™>

It is further worth recalling the Kadi case. Although the policy-classification of the
contested measure was not the focus here, the approach to the issue of legal basis applied
by the Court of First Instance (CFI, now General Court) and, in essence, confirmed by the
Court of Justice, is quite interesting. In comparison with the present case, 2 much more
flexible attitude was demonstrated, since the CFI found that “recourse to the cumulative
‘legal bases [i.e. ex-Articles 60 EC, 301 EC and 308 EC] makes it possible to attain, in the
sphere of economic and financial sanctions, the objective pursued under the CFSP by the
Union and its Member States [...] despite the lack of any express attribution to the Com-
munity of powers to impose economic and financial sanctions on individuals or entities
with no sufficient connection to a given third country [...]". Instead of emphasising the
limited powers of the EU institution in CFSP and the unique character of the {ex-)second
pillar, the Court stated that the contested “action by the Community is {...] in actual fact
action by the Unjon” and that “account has to be taken of the bridge {...] between Com-

the legal basis for the Community rules {...] are, in themselves, irrclevant in
determining whether an international agreement affects Community rules: the
legal basis of internal legislation is determined by its principal component,
whereas the rule which may possibly be affected may be merely an ancillary
component of that legisfation. The purpose of the exclusive competence of the
Community is primarily to preserve the effectiveness of Community law and
the proper functioning of the systems established by its rules, independently
of any limits laid down by the provision of the Treaty on which the institutions
base the adoption of such rules.”

Such an approach was amenable to a rather extensive interpretation of the scope of EU
implied external powers, which is to some extent independent of the legal basis of internal
rules adopted in a given policy field. If the treaty-making power of the EU (as a whole)
maybe interpreted in this way, why can the Parliament’s “treaty-making rights” not be
approached in a similarly flexible and less legal basis oriented manner? A combined result
of the process in fact makes the people the loser of the competence-game: the broad
interpretation of the EU’s exclusive treaty-making power deprives national assemblies of
the right to take part in control-mechanisms which would be possible under the procedure
for concluding mixed agreements,” whereas the prerogatives of the EP are strictly inter-
preted where the EU exercises its exclusive treaty-making power. On the one hand, a less
flexible interpretation of the Parliament’s prerogatives can definitely be traced back to (as
previously explained) the traditional limited parliamentary involvement in foreign affairs.
On the other hand, there may also be an argument for a more extensive approach, in par-
ticular in light of pre-Lisbon case-law and recent tendencies in EU treaty-making practice,

as will be detailed below.

27.6.3 Determination of the Substantive Legal Basis of EU Norms ~ The People
versus the Centre of Gravity Test

49 See, inter alia, the judgment delivered in Case 165/87 Comtmission v, Council, [1988] ECR 5545, para. 11,
in which the Court held that “where an institution’s power is based on two provisions of the Treaty, it is
bound te adopt the relevant measures on the basis of the two relevant provisions.”

50  Under the cooperation procedure, the Council acts by a qualified majority where it intends to accept
amendments to its common position proposed by the Parliament and included by the Commission in its
re-examined proposal, whereas it must secure unanimity if it intends to take a decision after its common
position has been rejected by the Parliament or if it intends to modify the Commission’s re-¢xamined pro-
posal. As a result of simultaneous reference to Arts. 100a and 130s, the Council was required, in any event,
to act unanimously.

51 One of the provisions at issue (ex-Art. 100 EC) foresaw recourse to the cooperation procedure, whereas
the other (ex-Art, 130s BC) required the Council to act unanimously after merely consulting the Parliament.

52  See C-178/03, para. 57, Sec also Joined Cases C-164/97 and C-165/97 Parliament v, Council {1999] ECR 1-
1139, para. 14; and Case C-338/01 Commission v. Council, {2604) BCR 1-4829, para. 57,

The argumentation of the Court concerning the first plea does not fully match the spirit
of earlier case-law, although the above conclusion can certainly be explained by the prin-
ciple of legal certainty and thus by a formalistic “legal basis focused” argumentation.
However, having regard in particular to the principle of democratic participation high-
lighted in earlier case-law, it may also be argued that the Court could have found a solution

47  Opinion 1103 Competence of the Community to conclude the new Lugano Convention on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matlers 2006} ECR 1-1145,

48 Por 2 more detailed analysis of this mechanisma, see: Thym, op. cit, p. 213; Angéla Juhdsz-Téth, “The
Europeanization of the Hungarian Nationat Assembly’ (PhD thesis, Debrecen, 2014) p. 58.
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munity actions imposing economic sanctions {...] and CFSP objectives.”™ Nor did the
CFI consider the multiplication of legal bases here to be problematic. On appeal against
the CFI's judgment, the Court of Justice further pointed out that

adding Article 308 EC to the legal basis of the contested regulation enabled the
European Parliament to take part in the decision-making process relating to
the measures at issue which are specifically aimed at individuals whereas, under
Articles 60 EC and 301 EC, no role is provided for that institution.**

Taking the Titanium-Dioxide and the Kadi rulings together, there is one common point:
the “principle of conferral”,” which lies at the heart of the strictly legal basis focused
arguments, has not been at the forefront of the reasoning. The Couri(s) laid more
emphasis - and in both cases in favour of the Parliament - on other fundamental principles,
such as “the peoples should take part in the exercise of power through the intermediary
of a representative assembly” or the implementation of effective instruments to ensure
international-peace and security.

‘The ECOWAS case offered the first opportunity for the Court to examine a legal basis
conflict between the ex-first and ex-second pillar. The case made it ¢lear that in such a
context the centre of gravity doctrine is difficult to apply.” The Court found the contested
decision to be unlawful and in breach of ex-Article 47 (now 40) TEU since it was adopted
exclusively on the basis of the CFSP provision of the EU Treaty, whereas, for falling both
within EC development cooperation policy and CESP, it had been founded on the EC legal
basis relating to the former policy. In comparison with our judgment, a more “Community-
friendly” (which also means, in our view, Parliament-friendly”) approach was demonstrated
here. Firstly, because the judgment suggests that if the measure is both about EC and CFSP

58
59
Cases T-306/01, Ahmed Ali Yusuf and Al Barakaat International Foundation v. Councll and Commission
{2005} ECR 11-3353% and T-315/01, Yassin Abdullak Kadi v. Council and Comumission, {2005] ECR 11-3649,
paras. 159-161. 1t should, however, be noted that the Court of Justice held, on appeal in Kadi, that such a
view runs counter to the very wording of ex-Art, 308 TEC and, In relation to ex-Arts. 60 and 301 TEC, only
found the above statement correct in case the text expressly referred to a connection between CFSP objectives
and economic sanctions of the EC. Nevertheless, the Court also established that the former article (together
with the other two provisions) could legitimately be regarded an appropriate foundation for the contested
regulation which is also linked to the operation of the common market within the meaning of Art. 308 TEC.
(See Joined Cases C-402 & 415/05 P, Kadi and Al Barakaat International Foundation v. Council and Com-
mission, {2008} ECR 1-6351.}

C-402 & 415/05 P, op. <it,, para, 235.

See Art. 5(1) TEU: “The limits of Union competences are gaverned by the principle of conferral.” and Art.
4(1) TEU: “... competences not conferred upon the Union in the Treaties remain with the Member States.”
Hillion and Wessel, op, cit., p. 576.

In the area of development cooperation the ex-Art, 179(1) TEC provided that ‘the measures necessary to
further the objectives referred to in ex-Axt. 177 [TEC} are to be adopted by the Council acting in accordance
with the so-cafled co-decision [after the entry into force of the Lishon Treaty ordinary legislative] procedure.’

53
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~atters, without one being incidental to the other, the EC legal basis wins.” Secondly, the
Court clearly gave a broader interpretation to the scope of development cooperation policy.”

Contraty to the ECOWAS cases, ex-Article 47 TEU was not invoked in the present

vase, neither by the parties, nor by the Court,” although the provision reborn as a “mutusl

»él .

on-affectation clause™ in the current Article 40 TEU is definitely capable of safeguarding
re immunity of the CFSP area. While Article §7 TEU* had a pre-emptive effect on EU
xternal action in favour of the Commaunity, the new Article 40% not only protects the
cquis communautaire, but also the “CFSP acquis”, both in terms of procedure and powers.

It would be an exaggeration to say that there is an obvious contradiction between the

revious case-law and the present judgment, but, as far as the pillars of the Coust's reasoning
re concerned, a shift from highlighting the need for democratic scrutiny to emphasising
he inviolability of the “centre of gravity” test is evident, The present ruling is not the first
ne in this new line of cases. Indeed, in a recent post-Lisbon Parligment v. Council case
here, similarly to Kadi, the legal basis of the EU regulation imposing - in the name of
ombating terrorism — economic sanctions against individuals was contested, the Court
rgued that

while it is true that choosing between Articles 75 TFEU® and 215 TFEU® as
the legal basis for the contested regulation has consequences for the Parliament’s
prerogatives, inasmuch as the former provides for recourse to the ordinary
legislative procedure whereas, under the latter, the Parliament is merely
informed, that fact cannot, however, determine the choice of legal basis.*

Hillion and Wessel, op. cit., p. 574.

e, in particular, para. 94 of the judgmeni: *._.it cannot be inferred from the contested decision that in
camparison with its objectives of preserving peace and strengthening international security its concern to
eliminate or reduce obstacles to the development of the countries concerned is purely incidental.”

Only the AG and the Kingdom of $weden as well as the United Kingdom as interveners made a short refer-
ence to Art. 40 TEU to support their basically "pro-CFSP’ arguments.

A term borrowed from Elsuwege, op. cit.,, p. 988 and p. 1002.

“...nothing in {the TEU] shalf affect the Treaties establishing the European Communities.”

“The implementation of the [CPSP] shal not affect the application of the procedures and the extent of the
powers of the institutions Jaid down by the Treaties for the exercise of the Union competences referred to
in Arts, 3 to 6 of the {TFEU}, Similarly, the implementation of the policies listed in those Articles shall not
affect the application of the procedures and the extent of the pawers of the institutions laid down by the Treaties
for the exercise of the Union competences under [the CFSP] Chapter.” [Emphasis added].

Hillion and Wessel, op. cit., pp. 582-583.

Ex-Art. 60 TEC. As we can see, an important difference between the old and the new version is that the
former Art. 60 provides no role for the Parliament whereas the reformulated text enables the institution to
take part in the decislon-making process.

Ex-Art, 301 TEC,

C-130/10, op. cit., para. 79, [Emphasis added}.
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It is apparent that such an approach is rather far removed from the spirit of the Tttanium-
Dioxide reasoning, Nor was the Court convinced by the argument that “it would be contrary
to Union law for it to be possible for measures to be adopted that impinge directly on the
fundamental rights of individuals and groups by means of a procedure excluding the Par-
Jiament’s participation” and it bluntly rejected the Parliament’s claim by arguing that “the
duty to respect fundamental rights is imposed, in accordance with Article 51(1) of the
Charter of Fundamental Rights of the European Union, on all the institutions and bodies
of the Union” and “the acts referred to in [Article 75 TEEU and Article 215(3) TFEU] are
to include necessary provisions on legal safeguards.”

The message of the pre-Lisbon case-law for us is that ensuring the Parliament’s '
involvement in decision-making procedures can be a legitimate influential factor in
determining the legal basis of EU acts. The Titanium-Dioxide judgment, for instance, made
it clear that the choice of dual basis must be sacrificed in order to guarantee the full protec-
tion of parliamentary prerogatives in decision-making, even if the contested EU measure
(simultaneously) has aims or components falling within two EU policy fields, such that it
should have been founded on two Treaty provisions, Hence, the question arises as to why
such an interpretation does not work conversely? Especially when we take into consideration
the general policy objectives behind the Lisbon Treaty reforms concerning EU external
relations®™ and the fact that the pillar system has {at least formally) been abolished by
| December 2009.° More specifically, if the measure at stake can be founded on a single
legal basis (now Article 37 TEU) but definitely has (even if only incidentally) aims other
than those falling within the CFSP, why have the parliamentary rights other than that to
be informed, been so categorically excluded,” whilst the treaty text itself does not make
such an explicit exception in the case of “non-exclusively” but only predominantly CFSP
related agreements? The present judgment left a lacunae by not clarifying the controversy
that the textual interpretation of Article 218(6) TFEU does not obviously allow for only
one reading of that provision; that is, alt the treaties concluded by the EU solely on the
substantive legal basis provided by Article 37 TEU must be regarded as an agreement

relating exclusively to CFSP. The “exclusively” in the text relates only to the link between
the given contested measure and the policy area, but has not been connected to a Jegal
basis issue. In this regard, Atticle 218(6) TFEU diverges from Article 207 TFEU (CCP)
which expressly provides for a special procedure for the conclusion of agreements falling
within the scope of this provision.

A more extensive interpretation of the scopg of parliamentary prerogatives would also
be feasible by taking into account the increasingly complex nature of CESP agreements.
It can generally be established that, because of this complexity, the “incidental” character
of a non-CFSP aim pursued by an agreement ever less evidently justifies the conclusion
that such an agreement can only regulate CFSP issues which, by their very nature, do not
require parliamentary control. On the contrary, aspects concerning the particular rights
of individuals are often integrated into such “clear” CFSP agreements. AG Bot expressly
referred to the well-recognised interrelationship between security, development and human
rights, which, as he recognized “means that it would very often be possible to argue that
measures taken in one of these three areas will also have some effect on the other two areas
{...] for the purposes of the application of Article 218(6) TFEU". Interestingly, this reasoning
was intended to support the final conclusion of the AG that the contested agreement did
not require consent from or consultation of the Parliament. However, the ‘weapon’ he
used may also be turned against him: even the tendency that the content of such agreements
has become ever so complex {and ever so focused on the individual) calls for a more flexible
approach from the Court to legal basis issues. The question therefore arises as to whether
the consistent application of the rigid ‘centre of gravity’ test is reasonable. At this point it
is worth recalling the paper of Hillion and Wessel, published in 2009, which already
anticipated certain problems with the above test in a cross-pillar dimension after Lisbon.
The authors established that 4

in adjudicating on “cross-sector” legal basis, the Court could [...] build upon
the BEC legal basis casc law, whereby a possible greater role of the European
Parliament in the decision-making has become one factor that may be relevant
for choosing a specific legal basis of an act....”!

i

68 The intention to establish the basis for a more integrated and coherent EU external action is also expressed
in the attribution of a single legal personality 1o the Union (Att. 47 TEU), as well as in the common set of
objectives for the U external actions under Art. 21(1) TEU. For a supporting opinion see infer alia Louls,
Jean-Victor, ‘The European Union: from External Relations to Foreign Policy?’, EU Diplowmacy Papers 2,
2007, p. 4.

69  Nevertheless, it is also important to mention the ‘pre-Lisbon cases” {such as the ECOWAS case discussed
above} here where cross-pillar measures have been challenged (which was not the issue of the Titanium-
Dioxide and Kadi cases) and where the Court refused to accept 2 dual Jegal basis because of the fundamental
differences between the supranational and intergovernmental methods of cooperation, This is one aspect
why the abolishment of the piltar system is {or at least could be) so important for cases where the Court
should determine the legal basis of (non-exclusively) CESP instruments.

70  As we have seen, the Court failed to acknowledge the need for both the consent and the consultation of the
Parliament (see para. 52 of the judgment cited above).

The new list of comprehensive horizontal aims guiding all areas of EU external action
introduced by the Lisbon Treaty, when read together with Articles 23 and 24 TEU, com-
plicates determining the legal basis even further, The former provision only refers to the
horizontal objectives faid down in Article 21{2)} TEU, and the latter provides a particularly

71 Hillion and Wessel, op. cit., p. 581 [emphasis added}.
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broad and general definition of the CFSP.” There is thus an absence of specific CFSk
objectives which also makes the centre of gravity test difficult to apply.”™ Against thi
background, an inflexible approach to legal basis disputes seems to be even more problem
atic. The question is challenging, in particular, from the perspective of human rights pro

tection which is increasingly becoming a priority objective of all policies pertaining to EU

external action.” In light of the above, the Council’s submission that the promotion ol

human rights protection in third countries is an objective that falls within the CFSP and

therefore the CFSP legal basis - granting less parliamentary rights in the procedure - i
justified, is far from convincing. A more persuasive argument is

...if there is any ambiguity about the choice between possible legal bases or
decision-making processes, the Court should ensure that EU measures concern-
ing human rights should be decided by means of whichever process ensures
the maximum possible parliamentary input and judicial control.”

The need for guarantees of human rights protection outside the EU justifies even more
tie above formulated search for a new approach to the centre of gravity test, at least where
the Parliament’s prerogatives in the procedure of the conclusion of international agreements
are at stake.

27.6.4 How Parliamentary Prerogatives Really Work in the Procedure for the
Conclusion of International Agreements

The possible length of the procedure or difficulties in bringing about a consensus between
the participating actors as a determining factor of anactor’s involvement naturally remains
outside the scope of legal reasoning handed down by the Court in the present case. Never-
theless, it is worth examining the practical impact of the Lisbon reforms in more detail in

72 Under that proviston, [Jhe Union’s competence in matters of [the CF8P] shall cover all areas of foreign
policy and ail questions relating to the Union’s security, including the progressive framing of & common
defence policy that might lead 1o a common defence’.

73 Elsuwege, op. ¢it, p. 1004. The AG also pointed out this difficulty in the present case and - in order to be
able to define the boundaries between the CFSP and the Union’s other policies - invoked ex-Art. 11(1)
TEU, as the provision containing the ‘original’ CPSP objectives to which (current} Art. 21(2}a) to (¢} and
(h) TEU correspond to,

74 See in particular ‘EU Sirategic Framework on Human Rights and Democracy’ adopted by the Council in
2012 {11855/12); available at: www.consllium.europa.eufuedocs/cms_data/docs/pressdata/EN/oraft/
131181.pdf.

75  In this context, Peers also referred to the sigaificance of the elevation of the EU Charter of Fundamental
Rights to the ‘same legal value’ as the Treaties (Art. 6 TEU). Steve Peers, ‘Pirates of the [ndian Ocean: Legal
Base and Democratic Debate’; 30 January 2014, available at: hitp://eulawanalysis blogspot.co.uk/2014/01/
pirates-of-indian-ocean-legal-base-and html#more.
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order to estimate not only the constitutional but also the practical significance of the present
udgement, as well as to try and comprehend the Council’s passivity.

The BU-US SWIFT Agreement was the first to be subjected to ratification by the EP
dfier 1 December 2009.7 The objective of the Agreement is to manage the access of US
Authorities to personal bank data contained in the servers of the Belgian SWIFT company.
As the Member States considered the EP’s ratification a formality, they were rather surprised
when, on 11 February 2010, the Parliament dec;jed to vote against the ratification of the
ngreement, since it did found the level of data protection granted by the agreement to be
insufficient. At the same time, the Council and the US party (in agreement) shared a dif-
ferent understanding of the substantive problem and preferred a pull system,” which gave

hem more freedom to analyse bulk data and find useful leads in their fight against terror-
jsm.” In the end, the actors of the procedure renegotiated the agreement satisfying the
Parliament to ratify it. However, it was necessary to put several strategies into place to
consider the EP’s interests and to achieve such a positive result,”

It also became apparent that the EP intended to effectively exercise its new power of
consent (and not only formally, as was expected by the Council and the US), Other partic-
ipants of the procedure therefore needed to change their strategy - this was evident from
previous experience. After the signing of the first rejected interim agreement, the others
made Jast-minute’ atlempts to put pressure on the EP, which, as we know, failed to prevent
parliamentary rejection. The defeat of the first effort to conclude the SWIFT-agreement
led the actors to use their persuasive instrzments and to search for a consensus with the

EP right from the agenda-setting stage.” Just to mention one important result of this atti-

tude, the negotiating directives of the Council openly referred to the specific objectives set

out in the recommendations made by the European Parliament in its Resolution of 5 May

2010 as those to be achieved by the Commission in the course of negotiations. Therefore,
the Commission’s actions were de facto not only guided by the Council’s mandate - as
foreseen in the Lisbon Treaty ~ but also by the EP resolution.”

——r—

76  Tobemore precise, thissecond round of negotiations was the first to oceur fullyunder the Treaty of Lisbon.

77 In the ‘pull’ systemt (in contrast with the ‘push’ system), the data transmission is initiated by the recipient,
which means, in the present context, direct access by US authorities 1o European bank data bases.

7%  Servent, op. cit,, pp. 9-10.

79 Servent, op. cit,, p. 11. The Commission, among other efforts, offered increased data protection safeguards
in the new negotiating mandate; the Presidency sent an EU official to the LS for the purpose of overseeing
the use of Furopean SWIFT data; the US invited key MEPs to visit the US.

80  Thisstage is identified following Servent, who distinguished three stages within the procedure for conclusion
of international agreements, these being agenda-setting: negotiation; and ratification [Servent, op. <it., pp.
571-577].

81 P7_TA{2010)0143.

82  Servent, op. cit, p. 578.
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The subsequent practice of the conclusion of international agreements shows that such
a development of the Parliament’s role from a veto-maker to an agenda-setter® became
more and more accepted and formalized.* Against this background, the outcome of the
present judgment may have two different readings and a twofold significance. At first sight
— and from a formal fegal perspective - the recent decision of the Court may be considered
yet another reinforcement of the principle of legal certainty, through applying & simple
formula that the rights of the institutions in - either internal or internationally oriented
- decision-making are strictly limited by the legal basis of the contested measure. However,
beyond the surface, the political weight of the ruling seems to be much stronger, The present
action of the Parliament may also be seen as an additional attempt to exploit the possibilities
offered by the ambiguous Treaty-text to strengthen, by way of (the Court’s} interpretation,
the Parliament’s role in the whole process of concluding international agreements. The
Court, however, plays (yet again)® a braking role in the game played by the Coungil, the
Patliament, and the Commission/HR (and eventually other participants), by rejecting the
first plea and thereby delivering a message that the Patliament cannot go further down
the road of increasing its involvement in such procedures, at least in the case of CFSP
related agreements. In doing so, the Court, although withoul making any express reference
on it, interpreted the principle of institutional balance in a similar way as the intervening
states (in support of the Couricil) advocated in the present case.®

At the same time, the exact scope of the judgment’s ‘braking effect’ is not obvious,
particularly in light of the affirmative response given to the second plea, as the borderline
between the parliamentary prerogatives granted by Article 218(6) on the one hand, and
Article 218¢10) TFEU on the other, does not seem to be clear. This undefined relationship
led to an ‘institutional uncertainty’ following the entry into force of the Lisbon Treaty,
which the Parliament used to successfully reinterpret its right to be ‘informed’ in interna-
tional negotiations and transformed it into a right to be ‘involved’”” A remarkable stage
of such a transformation process is the Framework Agreement of 2010 made between the
EP and the Commission, which foresees that

the information [pursuant to Article 218(10) TFEU] shall be provided to Par-
liament in sufficient time for it to be able to express its point of view if appro-

83
84

Expressions borrowed from Servent, op. cit., pp. 581 and 582.

See, for instance, the EP's view as formulated in an EP recommendation; “{the £P} takes the view that ade-
quate transparency has not been ensured throughout the negotiations on ACTA; recognises that efforts to
inform Pariament have been undertaken by the Commission, but regrets that the requirement of trans-
parency has beert construed very narrowly and only as a result of pressure by Parliament and civil society.”
See, for instance, the judgment of the Court delivered in Case C-130/10 Parliament v. Council, op. cit.

See the argumentation of Sweden and the United Kingdom in Section 27.3 above.

Servent, op. cit.,, p. 580.

85
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priate, and for the Commission fo be able to take Parliament’s views as far as
possible into account.”

rguably, the right to be informed granted by this provision is equal, regardless of the
olicy field to which the contested measure pertains. Viewed from this angle, the Court’s
onclusion outlined above seems to be much moxg convincing than the artificial distinction
made by the AG between agreements which exclusively relate to CFSP and those which
“do not.{And the Council’s argumentation is even less persuasive in this regard, in which

the reference to the ‘summer break’ sounds rather ironic.”’) What is more, as Peers argues,
-Article 218{10) can also be read as suggesting that the EP should have more information,
not less as regards CFSP treaties than the others, which the EP can veto on the basis of
Article 218(6), whereas the content of CFSP treaties can only influenced by the EP before
heir signing and conclusion.”

27.6.5 Looking behind the Curtain: The High Representative in the Present

Procedure

The Framework Agreement mentioned above also pravides that

Parliament shall be immediately and fully informed at all stages of the negotia-
tion and conclusion of international agreements, including the definition of
negotiating directives, The Commission shall act in a manner to give full effect
to its obligations pursuant to Article 218 TFEU....*

In the present case, however, as the contestéd measure relates to CFSP, it is not the Com-
mission but the High Representative of the CFSP who is in charge of conducting the
negotiations, and thus providing the EP with information at this stage. The relation between
the Framework Agreement and the HR’s tasks is not self-evident, as she is/was™ de facto
a vice-president of the Commission, but, as regards CFSP matters, does not act on behalf
of the latter institution.” At the same time, the HR committed herself to fully respect and

88  Furopean Parliament and European Commission (2010) ‘Framework agreement on relations between the
European Parllament and the European Commission’, Official Journal L 304/47, Points 23, 24.

Hardly more convincing than, as Larik wrote, “my dog ate my homework”. See Joris Larik, ‘Democratic
scrutiny of EU foreign policy: From pirates to the power of the people’ (Case C-658/11 Parliament v.
Councily; 14 August 2014, http:/feuropeanlawblog.en/?p=2469.

Peers, op. cit.

Agreement BP - EC, ap. cit,, point 23, :

The position is currently (since 1 November 2014} held by Federica Mogherini, previously by Catherine
Ashton.

This follows from Arts. 18 and 27 TEU and point 25 of Agreement EP ~ EC, op. cit.
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The question therefore arises if the consistent application of the rigid ‘centre of gravity’
tost is reasonable. An inflexible approach 1o legal basis disputes on the foundation of this
urisprudence might be problematic, for instance, from the perspective of human rights
rolection. Therefore, it is worth considering how to make the above mentioned test more
plicable to those ‘challenging’ cases where the determination of the legal basis according
the ‘centre of gravity' of the contested measuge derogates other important values or
terests protected by EU law (such as the parliamentary prerogatives in decision-making
\ere people’s rights are at stake), The approach used by the Court in its previous case-
w" seems to be a good starting point in this respect. Going back to the present judgment,
e ‘incidental’ character of a non-CFSP aim pursued by an agreement less evidently justifies
¢ conclusion that a CESP agreement may regulate only such issues which, by their very
ture, do not require parliamentary control”’

Alt in all, by accepting the Parliament’s second request for being “immediately and
Ily informed” the Court segms to have given the institution the green light to further
engthen its position in the EU treaty-making process; this applies to CFSP matters, as
ell. However, the practical significance of this prerogative can only be tested in future
ocedures where the Parliament will have the opportunity to step ento the stage and
tually make use of its newly recognised power.

implement the Commission’s commitments under the Framework Agreement. In the
name of the “special relationship with the European Parliament” and partnership in th
European policy-making process that she intended to achieve, Catherine Ashton expressly
referred to information to be given to the EP on ongoing negotiations.” Nevertheless, suct
a duty also follows from Article 36 TEU which obliges the HR to “regularly consult th
Furopean Parliament on the main aspects and the basic choices of the [CFSP and CFDP
and inform it of how those policies evolve” and “ensure that the views of the [EP] are dul
taken into consideration.” Despite the above, the HR failed to provide the EP with infor
mation on negotiations of the agreement contested in the present case,

In light of the above, it might be argued that the HR infringed not only the promisc .
she made previously but certain provisions of the Treaties as well. One of the reasons fo
the ‘institutional’ uncertainty mentioned above is that Article 218(10) TFEU does no
clarify who is responsible for “immediately and fully” informing “at all stages”, but a
combined reading of Articles 36 TEU and 218(10) TFEU reveals that - beyond the Council's
default which was apparent from the present judgment — the HR also failed to fulfil her -
obligations in the present decision-making process. Nevertheless, as EU law stands at
present, the Treaty ensures no judicial remedy for cases where the HR fails to fulfil her
obligation.”” Thus, from a procedural point of view, there was no reason to make reference
to such a failure, which is not legally enforceable.

27.7 CONCLUSIONS

The constitutional significance of the present judgment is unquestionable. With the
recognition of the Parliament’s right to be informed in the procedure for the conclusion
of CFSP related international agreements the Court gives the Parliament an opportunity
to exercise democratic scrutiny over a new field of the European Union's external action.

At the same time, certain parts of the reasoning and the outcome of the judgment as
a whole have also left some questions open. One arises directly from the tendency that the
more complex the activity of the EU on the international stage is, the less obvious the
bordertine between different EU policies becomes. The tension, for instance, between the
claim to extend parliamentary scrutiny in order to ensure respect for human rights over
all EU activities on the one hand and the rigid application of the ‘centre of gravity' test on
the other, remains unresolved,

See especially the Titanium-Dioxide and Kadi judgments above (Section 27.6.3).

Viewed from this perspective, the wording of Art. 218(6) TFEU (“Except where agreements relate exclusively
10 the common foreign and security policy. .." [emphasis added]) is rather misleading, since, as we explained
above, it does not obviously exclude the Parliament’s participation in cases of non-exclusively but enly
predominantly CFSP related agreements. I mean, the result of the present judgment would be more consistent
with a Treaty text as follows “Except where agreements relate to the common foreign and security policy. W

94  Committee on Foreign Affairs, Notice to Members, Hearing with Baroness Ashton, Vice-President designate
of the Commission/HR of the Union for Foreign Affairs and Security Policy; PE431.071v02-00, 6th of January
2010.

95 The activity of the R falls outside the scope of Arts. 263 and 265 TREU.

472 473







TapLe or CONTENTS

44 Varju-Virnay (Editors), The Law of the European Union in Hungary
(HVG-ORAC, 2014)
Attila Vincze

45 Religions, the State and Freedom of Speech
Levente Nyakas

745

749

CONTRIBUTORS

Chairman of the Editorial Board:
Péter Kovdcs (International Criminal Cr:)urt)9

Members of the Editorial Board:

Tamds Addny (P4zmény Péter Catholic University, Budapest)

Ervin Belovics (Pdzmany Péter Catholic University, Budapest; Office of the Prosecutor
General of Hungary, Budapest)

L4szl6 Blutman (University of Szeged)

Péter Dardk (Curia of Hungary)

Laura Gyeney (Pdzmény Péter Catholic University, Budapest)

Zsuzsanna Horvéath (University of Pécs)

Andras Jakab (Fungarian Academy of Sciences Centre for Social Sciences, Institute for
Legal Studies)

Gébor Kardos (Eotvis Lordnd University, Budapest)

Elisabeth Kardos-Kaponyt {Corvinus University, Budapest)

Miklés Kirdly (E6tvds Lordnd University, Budapest)

Eszter Kirs (University of Miskolc)

Judity Lévayné Fazekas (University of Miskolc)

L4szlé Milassin {(Széchenyi Istvén University, Gydr)

Tamds Molnér (Corvinus University, Budapest)

Andrés Osztovits (Karoli Gaspar Univer_sﬁy of the Reformed Church in Hungary, Budapest;
Curia of Hungary)

Iilisabeth Sindor-Szalay (Deputy Commissioner for Fundamental Rights Ombudsman
for the Rights of National Minorities, University of Pécs, University of Cluj-Napoca)
Gabor Sulyok (Széchenyi Istvan University, Gyér)

Csaba Tér6 (Kéroli Gaspar University of the Reformed Church in Hungary, Budapest)
Lészlé Trocsdnyi (Ministry of Justice of Hungary)

Andrés Zs. Varga (P4zmény Péter Catholic University, Budapest; Constitutional Court of
Hungary)

Ernd Vérnay (University of Debrecen)

Editor-in-Chief:
Marcel Szabd {Pazmény Péter Catholic University, Budapest; Office of the Ombudsman
for Future Generations of Hungary)



CONTRIBUTORS

Editors:
Petra Lea Lincos (Deutsches Forschungsinstitut fiir Offentliche Verwaltung, Speyer)

Réka Varga (Pdzmdny Péter Catholic University, Budapest)

Editorial Assistants:

Kinga Debisso (Office of the Ombudsman for Future Generations of Hungary; Pdzmdény
Péter Catholic University, Budapest)

Baldzs Tarnok (Pdzmdény Péter Catholic University, Budapest)

International Advisory Board:

Roger O'Keefe (University College London)

Dinah Shelton (Gearge Washington University Law School)
David Turns (Cranfield University, UK)

Ottavio Quirico (University of New England)

Christina Binder (University of Vienna)

Peer Reviewers:

Maurice Adams (Tilburg Law School)

Hona Agées (Office of the Ombudsman for Future Generations of Hungary)

Leonard Besselink {University of Amsterdam)

Janos Czigle (Pdzmény Péter Catholic University, Budapest)

Kinga Debisso (Office of the Ombudsman for Future Generations of Hungary; Pdzmény
Péter Catholic University, Budapest)

Kurt Deketelaere (University of Leuven)

Wojciech Gagatek (University of Warsaw)

Eva Lukdcs Gellérné (ELTE Postgraduate Law Institute, Budapest)

Déra Gorég (Pdzmény Péter Catholic University, Budapest)

Gabriella Holovdcs (Hungarian Rectors’ Conference, Budapest)

Gabor Kéartyds (Pdzmany Péter Catholic University, Budapest)

Gébor Kecskés (Hungarian Academy of Sciences Centre for Social Sciences, Institute for
Legal Studies; Széchenyi Istvdn University, Gyér)

Virginia Mantouvalou {University College London)

Henrike Martin (University of Trier)

Agoston Mohay (University of Pécs)

Jan-Werner Muelter (Princeton University)

Ménika Papp (Hungarian Academy of Sciences Centre for Social Sciences, Institute for
Legal Studies)

Monika Pauknerova (Charles University in Prague)

Monroe Price (University of Pennsylvania)

CONTRIBUTORS

Paulina Starski (Max Planck Institute, Heidelberg)

Fmese Szilagyi (Hungarian Academy of Sciences Centre for Social Sciences, Institute for
1egal Studies)

Pl Szilagyi (Pdzmény Péter Catholic University, Budapest)

Eljallil Tauschinsky (Deutsche Universitit fiir Verwaltungswissenschaften)

Rebecca Tsosie (Arizona State University) ¥

Arpad Varga (National Media and Infocommunications Authority, Hungary)

* Sophie Vigneron (University of Kent)



Published, sold and distributed by Eleven International Publishing
P.O. Box 85576

2508 CG The Hague

The Netherlands

Tel.: +31 70 33 070 33

Fax: +31 70 33 070 30

e-mail: sales@clevenpub.nl

www.elevenpub.com

Sold and distributed in USA and Canada
International Specialized Book Services
920 NE 58th Avenue, Suite 300
Portland, OR 97213-3786, USA

Tel.: 1-800-944-6190 (toll-free)

Fax: +1 503 280-8832

orders@isbs.com

www.isbs.com

Eleven International Publishing is an imprint of Boom uitgevers Den Haag.

ISBN 978-94-6236-732-6
ISBN 978-94-6274-662-6 {E-book)

© 2017 The authors | Eleven International Publishing
This publication is protected by international copyright law,

All rights reserved. No part of this publication may be reproduced, stored in a retrieval
system, or transmitted in any form or by any means, electronic, mechanical, photocopying,

TABLE OF CONTENTS

Contributors

Editor’s Note

Part { Thematic Part: Protection of Cultural Property

1 Universality, Progressive Realization, Economic Crises ~ The ICESR
Fifty Years on

Gdbor Kardes

2 Cultural Rights as a Tool of Protecting the Rights of Indigenous
Peoples

Gydrgy Marinkds

3 Lessons of Sevso Case - Restitution Challenges of the Illegaily

Exported Cultural Property
Vanda Vaddsz

4 Hungary’s Place and Role in the International Legal Protection of
Cultural Heritage ~ ‘Les longs souvenirs font les grands peuples’
Mdria Mihdly and Henrietta Galambos

i

5 Change Offers Swiss Cultural Property Protection a Window of
Opportunity
Rino Biichel

Part IT Forum: The Cafeteria Case

6 National Interests in the Common Market ~ SZEP Card and Erzsébet
Voucher before the European Court of Justice
Erné Vdrnay

7 The Hungarian Cold Food Voucher Case ~ A Somewhat Rigorous
Approach of the Court on the Interpretation of Free Movement
Provisions

Réka Somssich

15

39

59

91

101

115



TaBLe or CONTENTS

Part II1 Developments in International Law

8 Terrorism and Rule of Law

Péter Dardk

9 General Principles of Law in the Practice of International Courts
and the European Court of Justice

Marcel Szabé

10 The Concept of Global Constitutionalism as a Road-Trip to Freedom
for Local Democracies in Transition Times

Ielyzaveta Lvova

11 Transforming Our World - New Agenda and Goals for Sustainable
Development

Zsuzsanna Horvdth

12 Preliminary Legal Issues in the Historic Paris Climate Agree-
ment ‘

Andrds Huszdr

13 The ‘Hidden’ Definition of Water Pollution in the UNECE Water
Convention

Agnes Bujdos

14 In Fairness to Future Generations ~ Building Effective Public Partic-
ipation

Sdndor Fiilop

15 The Aarhus Convention Model

Attila Pdnovics

16 Article 27 of the International Covenant on Civil and Political
Rights - The Wording and Its Implications

Gydrgy Andrdssy

17 Private Messages at Work ~ Strasbourg Court of Human Right's

Judgement in Barbulescu v, Romania Case
Veronika Szeghalmi

127

135

155

167

195

203

231

251

263

293

TanLE oF CONTENTS

18 The Question of Prison Overcrowding as Reflected in the Decisions

of the European Court of Human Rights
Zoltdn Tallédi

19 Liability for Third-Party Comments before the European Court of
Human Rights - Comparing the ESfonian Delfi and the Hungarian
Index-MTE Decisions

Jdnos Tamds Papp

20 The Concept of the European Political Party
Péter Smuk

21 Did Not Lose Their Public Asset Quality
Lilla Berkes

22 Three Models of Minority Media Participation - A Brief Analysis
of Language Related Prescriptions in National Media Laws
Petra Lea Ldncos

23 International Red Cross and Red Crescent Movement and Humani-
tarian Activities for Migrants
Réka Varga

Part IV Developments in European Law

24 Constitutional Identity as Inteipreted by the Council of Europe and
the European Union - Conflict of Laws - Conflict of Courts?
Andrds Zs. Varga

25 Parliament versus Censtitutional Coutt - Selected Issues Pertaining
to the Constitutional Dispute in Poland

Marein Stebelski

26 The Limits of Member State Solidarity — The Legal Analysis of the
Dano and the Alimanovic Cases

Laura Gyeney

27 'The External Side of Parfiamentary Democracy - Comment on the
Case C-658/11 European Parliament v. Council of the European
Union

Hdikd Bartha

299

315

327

347

353

369

385

407

431

449



TABLE OF CONTENTS

28 The European Leniency Programme and the European Cartel Settle-
ment Procedure - General Overview and Selected Issues
Botond Horvdth

29 The Szekler National Council’s European Citizens’ Initiative - for
the Equality of the Regions and Sustainability of the Regional Cul-

tures at the Court of Justice of the European Union
Baldzs Tdrnok

30 The Human Rights Aspect of the Common Commercial Policy in

the History of the Integration of the European Union
Andrds Kdsler

Part V Proceedings of the FIDE XXVII Doctoral Congress in Budapest

31 The XXVIith Congress of the Intexnational Federation for European
Law (FIDE) ~ Budapest, 18-21 May 2016

Kinga Debisso

32 Political and Legal Accountability in the European Banking
Union - A First Assessment

Menelaos Markakis

33 Chalienges Related to the Power of the European Central Bank to
Apply National Law

Olivier Voordeckers

34 An Overview of Litigation in the Context of Financial Assistance to
Eurozone Member States
Anastasia Karatzia

35 The CJEU and the Interpretative Principles as Vehicles for Develop-
ment of Damages Actions in EU (Competition) Law ~ Any Room
for Overcompensation?

Petra Weingerl

475

489

507

527

535

559

573

591

‘TABLE OF CONTENTS

36 Piecemeal Harmonization of European Civil Law - The Case of
Limitation Periods in the Antitrust Damages Directive
Miriam Buiten

37 The Limitations of the Common Commercial Policy as an Exclusive
Competence of the European Unibn
Plarent Ruka

Part Vi Hungarian State Practice

38 ‘The Ungvdry Case before the Hungarian Courts and the European
Court of Human Rights

Andrds Koltay

35 Restrictions on the Freedom of Assembly - Seeking the Domestic

and International Legal Practice on the Conflict between Rights and

Freedoms of “Them” and “Others”
Barnabds Hajas and Réka Tordk

40 The Role of the Constitutional Protection of Social Rights in the
Framework of the Changing Labour Market

Henriett Rab

41 Equal Employment in Hungarian Labour Law - Effective Principle
or Uncertain Framework

Mdrton Led Zaccaria o

42 Dispute on the “Tokaj ~ But Whose Property is the ‘Tokaji'?

Krisztina Bird

Part VII Review of Hungarian Scholarly Literature

43 Review of the Monograph on ‘Information - Society - Secu-
rity’ - Zsolt Haig: Informdcid - tirsadalom - biztonsig
Arpdd Varga

613

637

651

669

685

697

715

741







HUNGARIAN

‘ YEARBOOK

international publishing



The Hungarian Yearbook of International Law and European Law consists of
a collection of arficles written mostly by Hungarian authors, covering
developments in the field of infernational law and EU law, and progress in
domestic implementation and applicafion of these fields of law.

The thematic part of the volume centres around various issues of protection of
cultural property, both from a pracfical as well as from a theoretical point of
view. The Yearbook also contains numerous arficles analysing wellknown
Hungary-related cases and their assessment from the perspective of Hungarian
legal experts. The Yearbook offers a:comprehensive picture of the state of

application and implementation of EU law and international law in Hungary.

About the editors
Marcel Szabé is Judge of the Constitutional Court of Hungary, and Head of
the EU Department of the Pazmany Catholic University in Budapest.

Pefra Lea Lancos is Research Fellow at the Deutsches Forschungsinstitut fir
Sffentliche Verwaltung and Associate Professor at Pazmany Catholic

University in Budapest.

Réka Varga is Associate Professor at the International Public Law Department

of Pazmany Catholic University in Budapest.

ISBN 978-94-6236-732-6

TN




