‘DIVISION OF JURISDICTION BETWEEN NATIONAL AND INTERNATIONAL COURTS' -
WHAT ROLE SHOULD THE EUROPEAN HUMAN RIGHTS COURT PLAY?'

by Kéroly Bard”
1.

The title of our session ‘Division of jurisdiction between national and intemnational
courts’ suggests a discussion primarily on the issue of how to distribute the
power of prosecuting international crimes when both national and international
courts may legitimately claim jurisdiction. First, the question can be discussed'on
the level of law-making: what principles should faw-makers follow when distribut-
ing the competencies between national and international couris? As we KRow,
this question has been answered differently by the drafters of the Nuremberg
Charter, the ICTY and the ICC Statutes.

The issue of how to distribute jurisdiction between national and international
courts can also be raised after the adoption of principles on the abstract level
when it comes to implementation. To take the example of the ICTY the Statute
of the Tribunal opts for concurring. jurisdiction with the ICTY having primary
jurisdiction.? The decision, however, of under what conditions the Tribunal should
exercise its primary jurisdiction and request national courts to transfer the
proceedings ought also be made on the basis of principled rules. ¢

Moreover, when speaking about the division of jurisdiction between national
and intemationai courts, there is a third actor that may enter the scene, namely
an international human rights body, such as the European Court of Human
Rights (ECtHRY). In this context the question of the division of jurisdiction is of
course formulated differently than in the relation between national and interna-
tional criminal courts. In this case we do not speak about a national and an
international court both having legitimate claims to prosecute and try intemational
crimes. Itis clearly within the exclusive competenice of national courts to examine
and assess the evidence and with this to ascertain the facts of the case and to
apply and interpret the relevant laws. What the ECtHR is expected to do is to
review whether Convention rights have been observed. Though in this respect,
too, the subsidiarity principle applies in the sense as laid down in the preamble
to the Convention: ‘govemments {...) take the first steps for the colfective en-
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forcement of certain rights’ meaning that is primarily for them to oversee the
observance of human rights. This is also the explanation for the margin of
appreciation doctrine understood in a broad sense. The margin of appreciation,
on the one hand, is a methodological tool by which the appropriate depth of the
review to be exercised by the ECtHR is defined, and which varies — among other
things ~ according to the Convention right and the question involved. But in
addition to serving as a technical device, the margin of appreciation is a substan-
tive concept linked closely to the subsidiarity principle and the doctrine according
to which the ECtHR is not a ‘fourth instance it lies primarily in the competence
of the national authorities to establish the facts of the case and assess them
under their national law. It is not for the ECtHR to review the fact-finding activity
of national agencies, noris it authorized to rule on alleged errors of law. Thus the
ECtHR, as a general rule, accepts the findings of fact as they were determined
in the national arena and its jurisdiction is further limited by the fact that as a
principle it does not extend to the interpretation of national law, nor to the exami-
nation of its application. Citing the case law of the ECtHR Herbert Petzold
observes that (i)t is (...) in the first place for the national authorities {.)to
interpret and apply the domestic law, the national authorities being in the nature
of things particularly qualified to setfle the issues arising in this connection.®
Formulated from the perspective of the ECtHR the subsidiarity principle calls for
self-constraint: the ECtHR cannot assume the functions of national courts, its
judgments cannot serve to replace the decisions rendered by domestic courts.
In this sense the Court is not an additional instance in the appeals process that
stands above the national legal fora. It therefore follows from the subsidiarity
principle that the interpretation of national law — as a principal rule — is not the
Strasbourg Court's responsibility, and neither is it to uncover potential factual or
legal errors committed by the national authorities. The states that are party tothe
Convention did notassume any responsibility to render materially just decisions,
that is to accurately determine the facts of a case and to apply the law correctly.

2.

Following this brief introduction to the subsidiarity principle which will have
considerable importance in my further analysis, | wish to come io the subject of
my contribution. In what follows | will examine the judgments of the ECtHR that
concerned so-called historical trials conducted by national courts. These ECtHR
judgments assessed domestic criminal proceedings in the course of which, in
addition fo national law, also international law, more specificaily international

H. Petzold: The Convention and the Principle of Subsidiarity, in: R.St.J. Macdonald - F.’
Matscher - H. Petzold {eds.): The European System for the Protection of Human Rights,
Martinus Nijhoff Publishers, Dordrechi — Boston — London, 1993, p. 51.
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itarian law, was to be interpreted and applied. The two cases | se_lected
ggem::rl:)aerlgc.lla-luhgary‘ and KOH(;??OV v. Latvia.’ | note in advance that | will deal
ively with the Hungarian case. .
morfne;:;n:rlr‘év&;he ECHHR prgnounced judgment on the trial of the appllcant
who, as established by the Latvian courts, had been ln‘voiveld in 1944 in the
kiling of Latvian villagers in retaliation for thelr‘ oolla’borat[o'n \:'wth the Gern'tl)an§.
The question was basically whether the a!pphcants conv!ctlon had anyt ?scljs
githerin international or nationai law at the time when the crime was perpe ;a e d ,
The ECtHR came to the conclusion thaé ?ﬁr; t?eld been no such basis and foun
iai of Article 7 (1) of the ) . o
Law;?olrr;:l:?:ﬁungaryconcérr)led events during the 1956 Hlur]ganan Revol u_tlon‘.;[
In this case the Hungarian Supreme Court upheld the conviction of the apphcanl
who at the time of the eveni served as a militafy commander. Qne of the centrrlg
issues in this case was whether the person killed by the qpphcan’g or up;m t'II's
order qualified — due to his surrender - as a person not‘tak|r]g part in the hostili-
ties and therefore falling under the protection of common Article 3 of the Ge_nevg
Convention. The ECtHR concluded that the domestic courts hqd not establlshed
that the victim had expressed an intentti10n éo surr?_nder and it therefore foun
o be in breach of Article 7 of the Convention. .
Hun%ag):h Kononov and Korbely the Court was s_plit and both judgmqnts havei
already provoked heavy criticism.” The minority claimed, among otherth|r|195, _tpa
the majority had gone beyond their competence and whn!e they formally rei er-
ated the doctrine, in reality they had abandoned the ‘NO FOURTH I‘NSTANt%E
concept. In the following | will try to give an answer to the question vyhetherl g
Court went beyond its competence and in fact abandoned lthe doctrine derlvet
from the subsidiarity principle. If the answer is in the affirmative — and let me note
in advance, it will be — | will seek to identify tl(;e reason for the change in the
juri nd how this should be assessed. . .
JurlsR;u %Z?S:t:d c:Jbo\fe | agree with the minority,that Ithe C_ourt in fact dewateq
from its earlier approach and in contrast to what it claimed in both }udgments: it
did in fact overrule the decisions of national courts both as regafd§ the a_scertaln-
ing of the facts and the interpretation of the law. Before submitting evidence in

* Korbely v. Hungary [GC] 9174/02 (19/09/2008).

8 ov v, Latvia 36376/04 (24/07/2008). . o

8 i?t%?g 7 (1) of the Convention reads as follows: ‘No one shallnbe held gu!lty of any cnmlcr;al
offence on account of any act or omission which did not _constltute a criminat qﬁenoe llm tt)ar
naticnal or international law at the time when it was commlltteld. Nor shall a heavier peng tgr he
imposed than the one that was applicable at the ime the (glhmmil offence was committed.” The

ision is not final as it has been referred to the Grand Cham er. o

dszcﬂf;n. lé Pinzauti; The European Court of Human Rightsj Incidental Appllcahop of Intema-’
tional Criminal Law and Humanitarian Law. A Critical Discussion of I.(onongv V. }'-ﬁat'\t"la’ s L;I%ur;r;i
of International Criminal Justice (2008), pp. 1043-}060; C. Droege: Elective % 03:3 ies? o
rights and humanitarian law, 90 Intemational Review of the Red Cross 871 (2008), p. 546.
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support of my claim let me stress that the ECtHR judgments in Kononov and
Korbely concerned so-cailed historical trials which, in addition to establishing the
liability of individual defendants under national law, are expected to serve further
ends, recording and writing history among them. Whether it is opportune to
expect any criminal trial to serve ends other than establishing individual criminal
responsibility is an open question. Hannah Arendf's ambivalent position clearly
shows the difficulty of the problem. On the one hand, she seems to insist that
criminal trials should be constrained to establishing individual criminal responsi-
bility. That is why in the chapter in Eichmann in Jerusalem describing how
evidence was presented and witnesses were heard, she expresses some
discomfort with the fact that during the trial events that Eichmann had nothing to
do with were discussed at length.” However, even this-woman of fascinating
intelligence fails to provide robust arguments against the claim of the victims fo
have their day in court suggesting that she herself finds it just that survivors are
given the opportunity to present their narrative of the Holocaust, irespective of
Eichmann’s involvement in the particuiar events.

Whatever our assessment as to the desirability of writing and recording
history through criminatl trials, the fact remains that in proceedings for state-
sponsored, state-induced or state-tolerated crimes, which by today have been
formulated as international crimes, courts simply cannot avoid making inguiries
into events that go beyond the conduct of the individual defendant. The crimes
in question are bound within the broader social and political context and it is
exactly the context that distinguishes the crimes against mankind from ordinary
criminal offences.

Thus we simply have to accept that historical trials, in addition to ruling on
individual guilt, are intended ‘to produce a reliable historical record of the context
of international crime’ and to ‘provide a venue for giving voice to international
crime’s many victims'* And if this is the case, then one could argue that the
ECHHR should be even more cautious in observing the subsidiarity principle and
what follows thereof since it seems to be beyond doubt that domestic instances
are much better positioned for collective history making. Thus the ECtHR should
exercise maximum self-constraint both as to the reassessment of the facts as
ascertained and the interpretation of the laws applied by national courts.

However, if we take a closer look at the rationale that justifies the ‘NO
FOURTH INSTANCE’ doctrine, the claim we made above becomes somewhat
uncertain. The rationale behind the principle that the ECtHR should accept the
facts as determined in the national arena is that it is the national courts that are

*  H.Arendt: Eichman in Jerusalem. A Report on the Banality of Evif, Penguin Books, New York,

1994, pp. 220-233.
M. Damaska: What s the Point of International Criminal Justice?, 83 Chicago-Kent L aw Review
(2008}, p. 329, 331.
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closest both in terms of time and space to the events they h_ave to |ruh.e 1;?22 \.?;:-
that it is them which may make use of or bepeﬁt fromthe eplst'emo ofglz'rectness
tages of the so-called immediacy principle or the principle of di
ittelbarkeitsprinzip). . N _
(Unr{_'::it; by the I\'i\.'ayr, ﬁg also a principle accepted in the r_najonty of n:gtopha;
appeal systems: the ‘higher judicial fora are gene,rallyl obhggd tt?1 rzsd;i e
facts of the case as determined by the ‘lower courts_ } vyhmh enjoy the P
of the immediacy principle. This is also what' thcle principle pf free prog theqlowe} 3
the facts of the case are arrived at by weighing the ewdenc_e_gn i
court's freedom to evaluate the evidence is virtually worthless if its ass
side by the appeal court. )
= Il-)lg\:Z:r:r, wher){r court's? Eave to determine wha@ happened 60 or 5_0 yeal_'fn z;gi?,
when witness testimonies become relatively unreliable sources and it tlS. p;; r Iesi
documentary evidence that is used in thelcoursel _of the trial, then |t I;s ar o
obvious that national courts are in @ superior p_osmon for assessing esitioned
the case. One could reasonably doubt that hational coqrts are pettei*rfpo
to determine what is contained in the documents than_w_nternapona hon;a. ionl
As far as the interpretation of faws is ooncemed_, |? is obwou; ;l: tlail ando !
courts are better equipped to do this job oo_rrectly._ This is why the EeHR wh% :
an extremely cautious position in interpreting nat_lonal laws even ;r;_ cgﬁ - Asi'
itis in fact authorized to do so. This is the case with so-callc_ed guali ?bl %v ith.the
a precondition for limiting humerous rights in a manner thatis compa t; t_e e
Convention, the document itself establishes the rule that suph Ilm(; K;stic b
be undertaken on grounds provided by national [aw._By refetring tof ?hm - e-,
the Convention observes that these laws are an mt_egra| part o_f edis rge grd
ments undertaken by the state concerned’ﬂf' If ’Fhe.natmnal au.thclm leet‘.he a?the
the ‘incorporated’ law, then, in addition to 1nfnng|ng_domest|c ES theyECtHR
same time violate the Convention.' However, even in these cases o ECHE
exercises considerable self-restraint since, as noted in the Winterwerp jf th% t law"
‘even in those fields where the Convention »tr_morporatps« the rulersfgd " setﬂé
the national authorities are, in the nat%re of things, particularly qualt
i rising in this connection.” _ _
e lflzl\j:esvir, thg ‘superiority’ of national courts i.s again mych less self;iz\gd::é
when, in addition to national law, also international law is to ge r?pﬁit o
interpreted. Again, why should national courts belbetterposmon_e W fethe o
to determining the refevant international law as it stnod at the time of the p

tration of the crime?

® Ppetzold, op.cit., p. 50.
" Sge ?Mnre;:werppv. the Nefherlands 6301/73 (24110/1979), A33, par. 46.

2 Jbid.
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From all | have outlined above, we may conclude that in reviewing historical
trials the ECtHR may he justified in abandoning the ‘NO FOURTH INSTANCE’
doctrine. However, the majority in Kononov and Korbely claimed to have followed
the traditional approach. The question is why they thought they had to adhere to
the principles they follow in ‘ordinary cases’™?

Perhaps the arguments | have given in support of sefting aside the ‘NO
FOURTH INSTANCE’ docirine are not strong encugh. | have argued that in
historical trials it is primarily documentary evidence that is available. But as we
saw in Korbely or in Kononov also withesses had been heard even if we may
entertain certain doubts concerning their capacity to recall the events with
absolute accuracy. But the cognitive advantages of the immediacy principle have
still not been abandoned compietely. And my argument regarding the interpreta-
tion of intemational law may also appear somewhat week. One could argue,
against my claim, that ascertaining the facts may not be completely separated
from their legal characterization and the interpretation of laws, therefore if
national courts are better positioned to ascertain the facts then the same applies
to the interpretation of laws, be they national or international. And, finally, one
could argue that authoritative judgment about the past is the privilege of national
fora and international bodies should abstain from interfering with the nation’s
collective history making through domestic trials.

Without efaborating any further on the particularities of hisforical trials and on
the question whether the ‘NO FOURTH INSTANCE doctrine should be observed
by the ECtHR when reviewing domestic historical trials, | simply claim thatin both
Kononov and Korbely the ECHHR failed to follow its traditional approach, without
however overtly admitting it. The Court in fact made a reassessment of the facts
and deviated from the interpretation which municipal courts gave to the provi-
sions of international law. In Korbely, for instance, the ECtHR reprimanded the
Hungarian courts for not realizing that for common Article 3 to be applicable, in
addition to whether at the given time there was an armed conflict of an interna-
tional character, they should have examined whether ‘the particular act commit-
ted by the applicant was to be regarded as forming part of [the] State policy, such
as to bring it within the sphere of crimes against humanity, as this notion was to
be understood in 1956.™ The domestic courts, in the view of the ECHR, also
failed to consider that it is widely accepted in international legal opinion that in
order to produce legal effects such as the protection of common Article 3, any
intention to surrender in circumstances such as those in issue in the present
case needs to be signalled in a clear and unequivocal manner,™

" Korbely judgment, par. 84,
" ibid., par. 90.
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3.

Still we have not answered the question why the ECtHR departed from its
traditional approach without openly admitting it. Identifying the tension between
the functions that historical trials are expected to perform primarily if the event
occurred five or six decades ago and the facts of which now have to be ascer-
tained may bring us, closer to the answer. We do accept that historical trials, in,,
addition to ruling on individual guilt, are meant to provide a forum for collective
history making. However, the ‘professed goals’ of historical trials ‘do not consti#
tute a harmonious whole; rather they pull in different directions, diminishing each
other's power and creating tensfons.™ There is a real danger that the functioh
of producing history in trials is accomplished at the expense of reliable fact
finding in and the fair assessment of the cases in question.

The difficulty in bringing these two functions into harmony was overtly
admitted in Koronov by the Latvian government which, as we can read in the
ECtHR's judgment, ‘stressed the importance of such trials in restoring democ-
racy, establishing the historical truth and guaranteeing justice for the victims of
crimes against humanity and war crimes’ and argued that ‘despite all the practical
problems with which the Latvian authorities were faced, these trials were ven’l
important as they helped to make up for the inadequacies of the Nuremberg trial,
a trial that had to a large extent been an example of justice for the victors,
punishing crimes perpetrated by the Nazis, while allowing notorious criminal acts
by the Allies to go unpunished.®

Thus also the Government admitted the practical problems that the courts in
historical trials are faced with. The first problem, of course, is to find a case which
is a good candidate for presenting a new narrative. The time factor in this context
is crucial. For a trial we need a defendant, a defendant who is obviously still
alive. There are not many of them and if the pool is limited the possibility of
finding the ideal wrongdoer and the ideal victim for rewriting history is rather sfim.
Kononov and his victims were perhaps not the ideal players for construing a new
historical narrative and this applies to those involved in the Korbely case, too.

However, the main problem is that if courts stick to the idea that they have
to contribute to the emergence of the new narrative, they may be tempted to
loosen the requirements of faimess when it comes to ascertaining the facts and
interpreting the law. In brief, there is a risk of political justice: history is construed
at the expense of the primary function of criminal trials, namely the establishment
of individual responsibility in fair proceedings.

For external observers, the ECtHR among them, it must have been certainly
disquieting to see that the courts, including the highest court of Hungary, trying

5 Damaska, op.cit., p. 331.
" Kononov judgment, par. 92.
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the case of Korbely at different fimes came to completely opposite conclusions
as to the applicability of the Geneva law to the events in 1956." Similar discom-
fort must have been provoked by the fact that in 1993 the Constitutional Court,
though pointing to the technical imperfections of the law adopted by Parliament
that served as the basis for the conviction of the applicant, refrained from abro-
gating that law as unconstitutional," and then subsequently changed its position
in 1996: it held that due to incorrect references to various provisions of the 1949
Geneva Conventions the law was unconstitutional.™

The zealous effort of the Hungarian courts to convict the applicant sometimes
resulted in a slip of the tongue, or rather the pen, thereby revealing their bias. As
indicated earlier, one of the key issues in Korbely was whether the victim whom
the applicant had killed had surrendered or whether he intended to use his gun.
In its guilty verdict the Military Bench of the Regional Court held: ‘On the basis
of the testimonies, it has not been possible to determine beyond reasonable
doubt that Tamas Kaszas (the victim) was already holding the pistol in his hand
in the course of the argument.™ From this it follows that the opposite, .. that the
victim was holding the pistol in his hand, may not be ruled out either. And itis a
fundamental principle of fair criminal justice that it is the defendant who benefits
from any doubt. The judgment of the Regional Court also stated that ‘the defen-
dant - presumably misunderstanding the motion of Tamas Kaszas or because
of fear or shock ~ gave a resolute order to fire.” However, if the court assumed
that the appiicant was mistaken or acted in a state of mental disorganization then
it should have applied the relevant sections of the Penal Code on mistake in facts
or diminished mental capacity resuliing in an acquittal or the mitigation of the
sentence which it failed to do. The Supreme Court was sufficiently observant to
discover what would have followed from the quoted finding of the Regional Court
and omitted it by stating that from the facts ascertained by the Regional Court the
correct conclusion was ‘that [the applicant] knew that the victim intended to hand
over the gun, rather than attack with it.’

4.

| do not list the disquieting irregularities of the trial in Korbely's case. Without
further elaborating on the issue | claim the following: Korbefy and Kononov
should have been dealt with under Article 6 rather than under Article 7. This is

T Alsoin Kenonov the Latvian courts trying the case came tadifferent conclusiens. See par. 37-46
of the judgment.

" Constitutional Court Decision no, 53/1993 {X. 13.),

' Constitutional Court Decision no. 36/1996 {IX. 4.).

® See Korbely judgment, par. 42.

2 ibid, par. 42.

ibid., par. 44.
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also the view taken by the minority in Korbefy: ‘Admittedly, the domestic courts’
decisions may have left certain questions unanswered regarding the victim's
conduct and the applicant's interpretation of it. However, the possible insuffi-
ciency of the reasoning of the Supreme Court's judgment could have raised an
issue under Article 6 of the Convention but not, in the circumstances of the case,
under Article 7. In fact, in Korbely the applicant, in addition to claiming a
violation of Article 7, also complained of the unfaimess of the proceedings.? The *
ECtHR considered this complaint to be also admissible; however, in the light of
finding a violation of Article 7 it found that it was unnecessary to examine the
complaint under Article 6. '

The question now is why the ECtHR gave preference to examining the case
under Article 7 and refrained from entertaining the complaint under Article 6. One
plausible explanation is that the applicant did not specify the violation of any
component of the right to fair trial as sef forth in Article 6; instead he submitted,
in rather general terms, that the proceedings had not been fair.2 Therefore the
ECtHR would have been forced to assess the faimess of the overalf proceedings.
Had the ECtHR found in this particular case a violation of Article 6 due to the
unfaimess of the overall proceedings, this — given the delicate nature of the tria! =
could also have been interpreted as a serious criticism of the entire Judicial ;
system and an expression of concerns as to the integrity of the national adminis-
tration of justice.

Examining the complaint under Article 7 therefore seemed to be safer. The
principle of legality embodied in Article 7 prohibits a conviction in the absence of
legisiation to that effect at the time of the commission of the crime (the prohibition
of retrospective legislation). In addition, the legality principle also requires that
the legislation be accessible and formulated with sufficient precision. All these
components are meant to guarantee that individuals can foresee for what type
of acts they may be held criminally liable. Under ‘ordinary’ conditions, by finding
a violation of Article 7 the ECtHR simply proclaims that at the time of perpetration
there was no law under which the individual’s conduct could be subsumed, i.e.
a law was applied retroactively or that the law in question was not accessible or
was formulated with insufficient precision. The judgment, except when the ECtHR
concludes that the law was given an extensive interpretation by analogy, makes
an assessment of the law but not of the manner in which it was applied by the

®  Ibid., Joint dissenting opinion of Judges Lorenzen, Tulkens, Zagrebelsky, Fura-Sandstrém and

Popovid, par. 2.

Also Korovnov's complaint alleged a violation of Article 6 (1), However, this part of the applica-
tion was declared inadmissible. See the admissibility decision of 20 September 20, 2007.
The judgment alsa states thaf the applicant complained in general terms that Article 6(1) had
been breached. The Gourt noted that this compiaint was also admissible but concluded that in
the light of finding a breach of Article 7 it was unnecessary to examine the complaint under 6(1).
See Korbely judgment, par. 96-98.
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i urts. Thatis why the ‘NO FOURTH INSTANCE' doctrine can be easily
gta)t;gp\?;é:oat least as congerns the establishm|efnt of the facts: the EGtHR can
facts as ascertained by the national fora. .
accel-tl);vtvhe:er, it turned out that in P)éorbely the standard melthodology review o.nly
works if Article 7 is given an extremely narrow interpretatloq, thereby providing
almost no protection. The ‘NO FOURTH !NSTANP‘E’ doctrine cpuld only hgve
been observed if the question was put in a very S|mple formulqtion: at the tlmg
of the fatal event (October 26, 1956) was there gyule in for_ce which was accessi-
ble to the applicant and informed him that the I'<||I|ng of aninsurgentwhohad _Iald
down his arms was illegal and may have entailed consequences qnder criminal
law? It seems to me that the question once formulated in such a simple manner
would have been answered in the affirmative by the ECtHI.R..The Hur?glarlan
Penal Code which was effective at the time of the event prohibited the killing of
a person who had ceased to be an attacker. Fur“thfer, the ECtHR shared the
Government's position that since a brochure containing the text of the Copven-
tion was officially published in 1955, the relevant Geneva law was sufﬁc|eptly
accessible to the applicant.? There remains, of course, thg additional quesltmn
as to the statute of limitations: is the prosecution of the individual whp_at the ’ume
of the commission was properly instructed on the unlajwfulness of hisfher action
acceptable after the expiration of the prescription period? The: answer depends
on how the fair warning principle is interpreted. Clearly, the principle formulates
gach individual's right to know ‘what the ‘law’ is at the time that the;_f sugpos_ed[y
violate it.Z But the question is *how much of the ‘law’ is included in this princi-
ple?? The ECtHR could have adopted the view held by (:Teorg‘;_e P _H'etcher, who
claims that according to the proper reading of tha_a pnnuplg mdn._rlduals h.ave a
right to know that which could make a morai dlﬁerepcg in the}r choqsmg to
engage in the action or not.”® And since the statute of Imﬂafuon_s is certainly not
meant to provide guidance as to the individual’s moral choice, it is not covered
m crimen principle.
» tTr? gﬂu had the EpCtHRpIimited its review fo the que;tion whether there was
a rule in October 1956 warning the applicant that tt}e killing of a person w_ho was
no longer an attacker may have entailed a sanction under pe_na_l Iaw_, |t_coulc1
have easily exercised self-constraint as required by the sub5|d_|anty principle. I
could have relied on the facts as established by the Hun.gana.n courts anc} it
would not therefore have been forced to review the manner in which they applied

the relevant laws.

% ibid, par. 75. o

" GTP. Igletcher: Basic Concepts of Criminal Law, Oxford University Press, New York - Oxford,
1999, p. 12.

B fhid.

B Ihid,, p. 14.
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However, it is exactly the statute of limitations mentioned above that may
bring us closer to identifying the reason why the ‘NO FOURTH INSTANCE’
doctrine could not be followed in Korbely. Let us recall that the applicant was
convicted of murder constituting a crime against humanity.* Crimes against
humanity make up one category of international crimes. Through the formulation
of international crimes it is intended to protect values ‘considered important by
the whole international community’*" This is the explanation for the particular
jurisdictional rules, the estabiishment of ad-foc tribunals by the Security Council
and the setting up of the Interational Criminal Court as well as for the fact that,
at least as far as genocide, crimes against humanity and torture are concerned,
international custom renders statutes of limitations inapplicable.®

Due to the particular nature of intermational crimes, due to the specific values
thatthese crimes are intended to protect, the ECtHR was simply notin a position
to constrain the review to the question whether there had been a rule of whatever
type warning the applicant that what he did was punishable.

There is agreement that, uniike war crimes, ‘crimes against humanity require
a context of widespread or systematic commission’ True, the Nuremberg
Charter or the 1968 New York Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes against Humanity did notexplicitly mention
the ‘widespread or systematic’ threshold. However, we may reasonably assume
that the drafters thought that this feature is a ‘necessary ingredient of the objec-
tive element of the crimes™ and therefore simply did not find it necessary to
specifically refer to the systematic nature of these crimes. Thus the ‘widespread
or systematic attack’ formulation emerging in the case law of international
tribunals in the 1990s is to be interpreted as an authentic recording and clarifica-
tion of one of the definitional elements of crimes against humanity. From this it
follows that in the absence of ‘a widespread or systematic attack’ the author may
not be held liable for a crime against humanity: the killing, if an isolated act, may
eventually constitute a war crime, but not a crime against humanity.® But even
ifit can be established that at the time of the perpetration of the individual offence

In fact Korbely was convicted of a crime against mankind (emberiség elleni biintelt/Verbrechen
gegen die Menschhei) as formulated in the Hungarian Penal Code. Crimes against mankind
cover two sepaiate groups: crimes against ihe peace (such as incitsment 1o war, genocide or
apartheid) and war crimes. The term crimes against hiumantty is unknown.

A, Cassese: Infernational Criminal Law, Oxford University Press, Oxford — New York, 2003,
p.23.

ibid., p. 319. The UN Convention of 1968 and the 1974 European Convention extend the non-
applicability of the statutes of limitation also to war crimes, but these ireaties have been ratified
by relatively few states. See Cassese, op.cit, p. 317

R. Cryer, H. Friman, D). Robinson, E. Wilmshurst, An Introduction to intemational Criminal Law
and Procedure, Cambridge University Press, Cambridge, 2007, p. 150.

Cassese, op.¢it, p. 65.

Cryer, op.cit., p. 190.
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inhumane acts were being committed on a wide scale or systematically for
holding an individual liable for a crime against humanity, it must be proven that
the agent was 'cognisant of the link between his misconduct and a policy or
systematic practice.™ o .

In the ECtHR's view the Hungarian courts confined their inquiry to detenmn—
ing the level of intensity of conflicts that make the Geneva Conventiong applica-
ble without, however, examining the existence of further ‘international law
elements inherent in the notion of crimes against humanity', among them ‘the
requirement that the crime should not be an isolated or sporadic act_ but should
form part of ‘State action or policy’ or of a widespread anq sy:stematlc aftack on
the civilian population.™ In other words the ECtHR's position is that the Hungar-
ian courts erroneously believed that for establishing criminal liability for a crime
against humanity under common Article 3 it is sufficient if it is proven that the
intensity of the hostilities in Qctober 1956 had reached the level of an armed

flict.

o The ‘NO FOURTH INSTANCE' doctrine states that it is not the task of the
ECtHR to substitute itself for domestic jurisdictions, i.e. it is for national courts to
ascertain the facts as well as to resolve problems arising in the course of ipter—
preting legistation. The Court's role is confined to assessing if the way ngtlonal
courts established the facts and interpreted the law was compatible W|ﬂ_1 the
Convention. The Court’s task is to listen to the music played by the national
orchestra, reading the score and deciding if the performapce was above the
acceptable level. What it should not do is to play the piece itself and thgn com-
pare its own performance with that of the national orchestra. However, in prder
for the Court to ascertain whether the naticnal court's performance was satisfac-
tory, they both have to read the same music. If the national orchestra plays a
Vivaldi concerto whereas it is expected to play a Besthoven symphony then th_e
ECtHR has no other choice than to grade the performance sub-standard. And in
order to convince the audience of the corectness of its decision it must play thle
piece which the national orchestra was expected to perform. It seems that this
was what has happened in Korbely. The domestic courts promised thgt they
would ascertain that the applicant had committed a crime against hgmamty,_but
failed to extend their inquiry to those elements that make up a crime against
humanity. And the ECtHR explained what the national courts shom_;ld have done,
One could argue that the ECtHR should have left it to the national courts to
determine what conduct qualifies as crime against humanity. In fact the ECIHR
stated that even if domestic law makes reference to international law, it !s for
national courts fo resolve problems of interpretation.® However, as | claimed

% Cassese, op.cit, pp §1-82.
¥ Korbely judgment, par. 82-83,
% Ibid., par. 72.

Division of Jurisdiction Batween National and International Courts 47

earlier, the ‘superiority’ of national courts in interpreting legislation is much less
self-evident when, in addition to national law, also intenational law is to be
applied and interpreted. It is far from obvious why national courts should be
better positioned to determine the content of the relevant intemnational law as it
stood at the time of the perpstration of the crime.

The judgment of the ECIHR impilicitly deciares that the national courts were
not aware of what transforms an ‘ordinary crime’ into a crime against humanity.
Though the judgment found Hungary to be in breach of Article 7, what the Court
established was that the facts as established by the Hungarian Supreme Court
did not qualify as a crime against humanity. Therefore it is unfortunate to speak
of a violation of Article 7 since this suggests that law adopted subsequent to the
commission of the crime was applied retroactively. But as is clear from the
sources invoked by the ECtHR, the ‘contextual threshold’ has not heen aban-
doned foday, and similarly the rule that in order to qualify as a person hors de
combat that person must clearly express an intention to surrender is still valid,
Thus we could hardly state that any law was applied retroactively. Certainiy
Article 7 is violated also if the defendant is convicted for conduct that neither at
the time of the ‘perpetration’ nor at the time of the verdict constituted a criminal
offence. But this, again, was not the case in Korbely: in October 1956 the cate-
gory of crimes against humanity did of course exist but the conduct with which
the applicant was charged did not fit into that category. Thus it was the erroneous
legal characterization of the facts that rendered the judgment of the Hungarian
Supreme Court deficient.

The ECtHR should not be blamed for substituting its own position for the
legal assessment by the Supreme Court: as i argued in the case of interpreting
international law the national authorities are certainly not better positioned to
make a correct assessment. in addition, respect for the legal characterization
made by national fora has its limits: if the assessment is devoid of any reasoning,
if it is clearly arbitrary the ECtHR has to overrule it. This was also the case in
Lukanov™ where the Court had to determine whether the conduct, which served
as the basis of the applicant's detention, constituted a criminal offence. Contrary
to what had been found by the domestic authorities the ECtHR concluded that
‘there was not even the slightest possibility that [the] conduct could have consti-

futed an offence™ and found a breach of Aicle 5. Whereas in Lukanov the
incorrect classification of the conduct as a criminal ofence was a resultof ‘aclear
abuse of power’,*" in Korbely it was the misinterpretation of the concept of crimes

*® Lukanov v, Buigaria 21915/93 (20/03/ 1997}, Reports 1997-I1.

* 8. Trechset: Human Rights in riminal Proceedings, Oxford University Press, Oxford, 2008,
p.426.
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against humanity that induced the ECtHR to overrule the conclusion drawn by
the Hungarian Supreme Court.

Some argue that through its judgment in Korbely the ECtHR nullified the
efforts of the Hungarian State to punish crimes committed under the communist
regime.* By this it has unintentionally questioned the official narrative of the
1856 events in Hungary. | would argue that Korbely rather shows the difficulties
involved in accomplishing multiple functions in so-called historical trials. | am
inclined to assume that in the period between October 23 and November 4,
1956, there were atrocities that could qualify as crimes against humanity. There
have been cases where the link between a central policy fo commit crimes
against humanity and the conduct of identifiable individuals could have been
established.” The ECHR ruled that Korbely did not fall under this category. The
judgment of the Court demonstrates once more the difficulties involved in finding
a proper candidate for presenting a new account of history through trials con-
ducted five decades after the events have taken place.

M. Varji: Transition as a Concept of European Human Righis Law, p. 15. Available at:
htlp:llpapers.ssrn.oomfsolalpapers.cfm?abstract_id=1329978&download=yes {Last visited:
22 July 2009},

® 8ee T. Hoffmann; Individual Criminal Responsibifity for Crimes Committed in: Non-intemnational
Ammed Cenflicts - The Hungarian Jurisprudence on the Volley Cases, in: 5. Manacorda, A. Nigto
{eds.): Criminal Law Baiween War and Peace: Justice and Cooperation in Criminal Matters in
International Miliiary Interventions, Ediciones de la Universidad de Castilla-La Mancha, Cuenca,
2009, pp. 735-753.




