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ABSTRACT 

The legislative competence of the European Union has different sort of influence 

on national legal rules and this effect has been continuously expanding. Therefore, 

it has significant impacts on those legal areas which once was considered as pure 

domestic competences. The structure and functioning of national administration 

is a typical example, so as the consular protection procedure ensured for nationals 

abroad. The paper aims to give a brief exploration how these two classical 

domains of national legislation, tradition and foreign relations is explicitly - 

implicitly Europeanised and driven under norms of the European Union. 
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INTRODUCTION  

 

It is undisputed that the European Union (EU) has significant effect on national 

legislation. Due to the different type of legislative competences,2 there are legal 

areas where this influence is explicit and dominant, while in others the exclusive 

sovereignty of Member States still prevails, although implicit EU requirements 

exist.  

 

RELATIONSHIP OF NATIONAL PUBLIC ADMINISTRATION, 

CONSULAR PROTECTION AND EU LAW 
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Supported by the UNKP-17-4 New National Excellence Program of the Ministry of Human 
Capacities. 
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National public administration and the competence to regulate it has always been 

reserved for Member States.3 Despite some sector specific normative rules of 

administrative nature, the execution of EU law has always been a result- based 

obligation (obligation de résultat).4 Since the 1990’, there have been many direct steps 

to lay down the principles governing the structure, the functioning and the 

procedures of public administration of Member States to serve better the 

execution of the acquis5 and finally the Lisbon Treaty declared everyone’s right to a 

good administration6 as a legally binding fundamental right.7 

The organs performing consular tasks are external units of State administration, 

therefore their existence and the scope of their activity depends on foreign policy 

and bilateral relations8 Such State service for nationals is a manifestation of 

personal sovereignty of States and generally accepted by international law.9 The 

EU is not a State, so it invented the idea of EU citizenship as a link to every 

citizens holding the nationality of any Member States with equal benefit of certain 

rights including consular protection on the territory of third States.10 To regulate 

the core issue of this latter, being an area of foreign policy, EU competences are 

the weakest of all.11 To promote the practice of such kind of administrative 

procedure, the Council, acting upon its special legislative competence given by 

the Lisbon Treaty,12 adopted a directive in 2015 on the coordination and cooperation 

measures to facilitate consular protection for unrepresented citizens of the Union in third countries 

[CPD]. It requires implementing measures until 1st May 2018,13 and it has 

significant effects on areas of law which are considered as domestic. Notably, the 

EU has no competence to regulate neither consular protection, nor public 

administration, except for administrative cooperation since the Lisbon Treaty,14 

and foreign policy is also outside the scope of EU ordinary legislative 

competences. 

                                                           
3 Lisbon Special European Council (2000) point 9. and 17.; Drechsler (2009) 7. 10. p. 
4 SIGMA 27. 6. p. 
5 Panizza (2015) 2. p.; Galetta - Hofmann – Puigpelat – Ziller (2015) 6. p. 
6 EU Charter, Art. 41. 
7 Kristjánsdóttir (2015) 244. p.; Åkerberg para. 18. cf. Melloni para 60. 
8 See, VCCR Art. 5. Aust (2010) 42. p.; Sloane (2009) pp. 29–33. 
9 Lau (2015) 7. p. 
10 TEU Art. 9.; TFEU Art. 20; 23. 
11 Wouters– Duquet– Meuwissen (2013) 3. p.; Geyer (2007) 5. p. 
12 Lisbon Treaty 36). TFEU Art. 23. al. 2. 
13 CPD Art.17. 
14 Lisbon Treaty Art. 2 E g); 150) Art.176 D.; TFEU Art. 197.  
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The CPD provides for a cooperation framework.15 The ultimate executive 

authorities to perform the task of consular protection are the consular 

authorities16 of Member states as the EU has no competence, therefore no organ 

to act as such. In principle, the citizen whose State has no available foreign 

representation in a third State is enabled to turn to any consular authorities of any 

member States to get consular help and be treated as an own national.17 This 

authority, after identification, shall contact the competent authority of nationality 

to give it the possibility to help its own citizen.18 If the authority of nationality 

cannot or will not help, then the consular authority at site will do it under the 

same conditionals as to its own national. This reveals legal questions but in case 

of a big number of requests in crisis, the procedure is complicated with other 

actors, namely the organs of direct administration of European administration: the 

delegation of the EU at site19 and the headquarter and different strategic units of the 

European External Action Service20 under the direction of the High Representative 

of foreign policy (HR/VP) or the Lead State if designated any among the 

represented Member States.21 In addition, consular protection englobes different 

areas where the EU has different competences, like the crisis management as 

consular protection in crisis falls under its sphere,22 family policy as the directive 

expands the personal scope also to the accompanying family member,23 but all of 

them have one matching point: the individual. Given the fact that his/her right 

to consular protection is a fundamental one24 which is to be ensured via an 

administrative procedure which itself need to be in conformity with the 

guarantees inherent to another fundamental right, namely the right of good 

administration,25 it leads to challenges to the administration of Member States: its 

structure, its procedure, and the material law it applies. 

 

                                                           
15 CPD chapter 2.  
16 Consular function can be practiced by both diplomatic and consular agents. VCCR Art. 3.; 70. 
17 CPD Art. 2. 
18 CPD Art. 3; 8. 
19 TFEU Art. 221; CPD Art. 11. Helly et al. (2014) 9. p.; Reynaert (2012) 224. p., Austermann 
(2014) 57. p. 
20 EEAS Decision Art. 1. 2.; Lequesne (2015) 36. p. 
21 Lead State Guidelines Art. 2.1-2.4 
22 CPD Art.13. cf. UCPM Art. 16. point 17. 
23 CPD Art. 5. 
24 EU Charter Art. 46. 
25 EU Charter Art. 41.  
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IMPLICIT HARMONISATION BY EXPLICIT REQUIREMENTS: 

EUROPEANISATION OF TRADITIONAL DOMESTIC AREAS  

 

The obligation refers to the equal treatment of foreign EU citizen in certain named 

situations26 but EU law unify the tasks only in two areas: the financial help and its 

reimbursement27 and the form of the emergency travel document.28 The type of service 

is therefore divers and it creates obligation for material law changes: there are 

States which has no normative rules in this issue at all, the directive expanded the 

scope of protection to accompanying family members29 and, by all means, EU law 

is pacta tertiis for third States30 and the Member States are called to initiate the 

necessary changes in their bilateral treaties to avoid the possibility of conflicts.31 

The involvement of other actors cannot overrule these problems although they 

reveal others namely the organisational relationship among them. State 

administration is hierarchical and consular authorities ultimately are under the 

foreign ministries of their State while having other actors in the procedure with 

higher aims than individual State aims in foreign policy and their act directed by 

the HR/VP might create controversy. The principle of solidarity and loyal 

cooperation32 urges consular authorities to interpret their tasks and obligations in an 

EU conform way although principles cannot create a competence and cannot 

provide a direct legal basis for measures. Indeed, principles primarily indicate how 

a competence should be used and therefore they orient those who fulfil 

obligations.33 In a legal sense ad hoc acts, or soft law organisational norms shall 

not overrule domestic norms of competences which sets the limit for activity of 

the consular authorities and their mutual relationship.  

The normativity of organisational background of consular protection is thus not 

in conformity with the open, reliable, and transparent public administration, the principle 

of rule of law and the principles of good administration that is envisioned by the EU. 

Administrative procedural rules of member states cannot make up for the 

cooperation rules among the actors of the procedure. All kinds of cooperation of 

                                                           
26 CPD Art. 9; CPDec. Article 5.; see also Wollenschläger (2007) pp. 8–12. 
27 CPD Art. 14-15. cf. CPDec. Article Article 7.  
28 ETDD Art. 1. 
29 CPD Art. 5. 
30 VCLT Art. 34-35. 
31 Maastricht Treaty Art. 8c, TFEU Art. 23, CPD Art. 12. cf. Art. 1.2. See a particular example: 
Piotrowicz (1990) pp. 569 – 570. 
32 Klamert (2014) 141. p. See also, Amerasinghe (2005) pp. 176 –187.  
33 McDonnell (2014) 66. p. 
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authorities shall be based on a general norm which, among others, delimitate the 

rights and responsibilities of the authorities, regulate their interaction also ensure 

the procedural rights of the individual including the right to effective legal remedy. 

In cases when immediately enforced measures are taken the fundamental rights 

guarantees including administrative procedural rights are even more important.  

“The role of a well -regulated administrative procedure to secure liberty has been emphasized 

repeatedly.”34 This reasoning leads back to the domestic regulation of consular 

protection as consular protection cases are the least documented areas of public 

administrative law, and in addition, the relevant domestic norms are also diverse. 

According to data before the adoption of the directive of 2015, one third of the 

Member States regulate it in an independent legal act, and there are State where it 

is still an area of political decisions and do not even have regulation on the 

subject.35 All these circumstances support the lack of transparency and reliability 

of the consular protection procedure. As the centre of cooperation is data -

transfer and data sharing even in the simplest case is it is a duty to make it available 

that the competent authority of the State of nationality and the State of site 

proceeds only if this latter cannot or will not help.36 The basic rules to govern the 

network of authorities is crucial first to avoid forum shopping and parallel 

procedures, second, because of the legal remedy options.37 Special features of 

measures taken as consular protection cannot justify the lack of procedural 

guarantees that are requirements for any other administrative procedures and the 

uncertainties of reveals the principle of ubi ius, ibi remedium: where is a right, there 

shall be legal remedy to cure maladministration. The supple nature of consular 

protection procedure, the lack of legal guarantees and normative background of 

the cooperation of actors involved in the procedure is consistent with the interest 

for a reliable and transparent administration. Legal certainty and rule of law would 

require clear cooperation rules among authorities, and the extensive autonomy, 

like in the former regime that left Member States to negotiate the details among 

themselves38 and the voluntary cooperation in crisis management can be explained 

in the point of view of foreign policy and EU competences thereof but not in the 

view of public administration. 

                                                           
34 Schwarze (2004) 146. p.; Wakefield (2007) 21. p.  
35 CARE Final Report (2010) p. 582–586. 
36 CPD Art. 3. 
37 ReNEUAL Book VI. p. 245. VI-3.  
38 CPD (6); (19). There is no normative manifestation of such negotiation from the period before 
the adoption of CPD. Schweighofer (2012) 99. p. 
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CONCLUDING REMARKS 

 

The EU, by using its power to regulate cooperation of authorities and declaring 

consular protection in Third States as a fundamental right39 and settle the frames 

of it by a directive is not yet in conformity with neither the principle nor the 

fundamental right of good administration. In fact, the doctrine of procedural 

autonomy allows Member States to decide upon the implementation of EU law. 

Accordingly, Member States may lay down the rules governing their actions, 

therefore administrative procedural law is a domestic competence, and neither the 

EU Charter, nor the interpretation of foreign policy can create new 

competences.40 However, the right to consular protection in Third States is a 

fundamental right with direct effect,41 the right to good administration and also 

the principle of good administration as a general principle of EU law requires the 

restriction of the procedural autonomy in this field and the effective 

implementation of the above-mentioned provisions requires positive action.42 

The CPD will replace the former regime on 1 May 2018 thus Member States still 

have time to implement the necessary measures although it will not substitute for 

a proper, transparent, clear, and predictable procedural background for the 

interrelation of authorities. 

All these aspects show how national public administration is implicitly influenced 

by EU norms and how a legal area is Europeanised even if it is not the expressis 

verbis aim in the absence of competence to harmonise it. 

 

REFERENCES 

 

Legal literature 

1. Amerasinghe, Chittharanjan Felix (2005): Principles of the Institutional 

Law of International Organizations. CUP, Cambridge.  

2. Aust, Anthony (2010): Handbook of International Law. Cambridge, 

Cambridge University Press. 

                                                           
39 Kochenov 2017, 596–597. p.  
40 EU Charter Art. 51 al. 2.  
41 Poptcheva (2014) 117–118. p. 
42 See, Chalmers – Tomkins (2007) pp. 381-394; Klamert (2014) pp. 125-138. 



34 
 

3. Austermann, Frauke (2014): European Union Delegations in EU Foreign 

Policy. A Diplomatic Service of Different Speeds. Palgrave Macmillan, 

Basingstoke. 

4. Chalmers, Damian – Tomkins, Adam (2007): European Union Public 

Law. Text and Materials. CUP, Cambridge. 

5. Consular and Diplomatic Protection. Legal Framework in the EU 

Member States. CARE Project Final Report. 2010. Available: 

http://www.careproject.eu/images/stories/ConsularAndDiplomaticPro

tection.pdf  

6. Drechsler, Wolfgang (2009): Towards a Neo-Weberian European Union? 

Lisbon Agenda and Public Administration. Halduskultuur, Vol. 10. 6–21. 

7. European Parliament resolution of 15 January 2013 with 

recommendations to the Commission on a Law of Administrative 

Procedure of the European Union (2012/2024(INL)) P7_TA(2013)0004. 

8. Ferraro, Francesca – Carmona, Jesús (2015): Fundamental Rights in the 

European Union The role of the Charter after the Lisbon Treaty. 

European Parliamentary Research Service, PE 554.168. 

9. Galetta, Diana-Urania – Hofmann, Herwig C. H. – Lottini, Micaela – 

Marsch, Nikolaus – Schneider, Jens-Peter– Tidghi, Morgane: Book VI – 

Administrative Information Management. ReNEUAL Model Rules on 

EU Administrative Procedure. Available: 

http://reneual.eu/images/Home/BookVI-

information_management_online_publication_individualized_final_201

4-09-03.pdf  

10. Galetta, Diana-Urania ¬ Hofmann, Herwig C. H. – Puigpelat, Oriol Mir 

– Ziller, Jacques (2015): The General Principles of EU Administrative 

Procedural Law. In-depth Analysis, Policy Department C: Citizens' Rights 

and Constitutional Affairs, PE 519.224, Brussels. Available: 

http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/519224

/IPOL_IDA(2015)519224_EN.pdf  

11. Geyer, Florian (2007): The External Dimension of EU Citizenship. 

Arguing for Effective Protection of Citizens Abroad. CEPS, No. 136.  

12. Helly, Damien – Herrero, Alisa – Knoll, Anna – Galeazzi, Greta & 

Sherriff, Andrew (2014): A closer look into EU’s external action frontline 

Framing the challenges ahead for EU Delegations. ECDPN, Briefing 

Note, No. 62.  

http://www.careproject.eu/images/stories/ConsularAndDiplomaticProtection.pdf
http://www.careproject.eu/images/stories/ConsularAndDiplomaticProtection.pdf
http://reneual.eu/images/Home/BookVI-information_management_online_publication_individualized_final_2014-09-03.pdf
http://reneual.eu/images/Home/BookVI-information_management_online_publication_individualized_final_2014-09-03.pdf
http://reneual.eu/images/Home/BookVI-information_management_online_publication_individualized_final_2014-09-03.pdf
http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/519224/IPOL_IDA(2015)519224_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/IDAN/2015/519224/IPOL_IDA(2015)519224_EN.pdf


35 
 

13. Klamert, Marcus (2014): The Principle of Loyalty in EU Law. OUP, 

Oxford. 

14. Kochenov, Dimitry (2017): EU Citizenship and Federalism. The Role of 

Rights. CUP, Cambridge. 

15. Kristjánsdóttir, Margrét Vala (2015): Good Administration as a 

Fundamental Right. Icelandic Review of Politics and Administration, 9 (1) 

pp. 237-255.  

16. Lau, Christopher (2015): Diplomatic & Consular Law: Research Guide. 

Berkeley Law Scholarship Repository, Legal Research Series. 2. 

17. Lequesne, Christian (2015): At the Centre of Coordination: Staff, 

Resources and Procedures in the European External Action Service and 

in the Delegations. In: Balfour, Rosa – Carta, Caterine – Raik, Kristi: The 

European External Action Service and National Foreign Ministries. 

Convergence or Divergence? Ashgate, Farnham, pp. 45-54. 

18. McDonnell, Alison (2014): Solidarity, Flexibility, and the Euro-Crisis: 

Where Do Principles Fit In? Rossi, Lucia Serena – Casolari, Federico 

(eds): The EU after Lisbon Amending or Coping with the Existing 

Treaties? Springer, Heidelberg. pp. 57–91. 

19. Panizza, Roberta (2015): EU Administrative Law. Policy Department C: 

Citizens' Rights and Constitutional Affairs European Parliament PE 

519.207, Brussels. Available: 

http://www.europarl.europa.eu/RegData/etudes/ATAG/2015/519207

/IPOL_ATA(2015)519207_EN.pdf  

20. Piotrowicz, Ryszard W. (1990): The Australian-Hungarian Consular 

Treaty of 1988 and the Regulation of Dual Nationality. Sydney Law 

Review, Vol. 12. pp. 569 – 583. 

21. Poptcheva, Eva-Maria Alexandrova (2014): Consular Protection Abroad: 

A Union Citizenship Fundamental Right? PIE, Brussels. 

22. Reynaert, Vicky (2012): The European Union's Foreign Policy since the 

Treaty of Lisbon: The Difficult Quest for More Consistency and 

Coherence. The Hague Journal of Diplomacy, Vol. 7. 207-226. 

23. Schwarze, Jürgen: Judicial Review of European Administrative Procedure. 

Law and Contemporary Problems, Vol. 68. pp. 85-105. 

24. Schweighofer, Eric (2012) The Protection of Union Citizens in Third 

Countries: aspects of international and European law. Faro, Sebastiano - 

http://www.europarl.europa.eu/RegData/etudes/ATAG/2015/519207/IPOL_ATA(2015)519207_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/ATAG/2015/519207/IPOL_ATA(2015)519207_EN.pdf


36 
 

Chiti, Mario - Schweighofer, Eric (eds.) European Citizenship and 

Consular Protection. Napoli, Editoriale Scientifica. pp. 75-100. 

25. Sloane, Robert D. (2009) Breaking the Genuine Link: The Contemporary 

International Legal Regulation of Nationality. Harvard International Law 

Journal, 50 (1) pp. 1-60.  

26. Wakefield, Jill (2007): The Right to Good Administration. Kluwer Law 

International, Alphen aan den Rijn. 

27. Wollenschläger, Ferdinand (2007): The Europeanization of Citizenship. 

National and Union Citizenships as Complementary Affiliations in a 

Multi-Level Polity. Paper presented at the EUSA Tenth Biennial 

International Conference Montreal, Canada, 17 – 19 May. Available: 

http://aei.pitt.edu/8025/1/wollenschlager-f-03h.pdf  

28. Wouters, Jan – Duquet, Sanderijn – Meuwissen, Katrien (2013): The 

European Union and Consular Law. Leuven Centre for Global 

Governance Studies, Working Paper No. 107.  

 

Legal material 

 

1. 96/409/CSFP: Decision of the Representatives of the Governments of 

the Member States, meeting within the Council of 25 June 1996 on the 

establishment of an emergency travel document. OJ L 168, 06.07.1996. 

pp. 4 – 11. [ETDD] 

2. C -617/10 Åklagaren v Hans Åkerberg Fransson [2013] EU:C:2013:105, 

[Åkerberg] 

3. C-399/11 Stefano Melloni v Ministerio Fiscal [2013] ECR I-0000 [Melloni] 

4. Charter of Fundamental Rights of the European Union. OJ C 326, 

26.10.2012. pp. 391–407.[EU Charter]  

5. Consolidated version of the Treaty on European Union. OJ C 326, 

26.10.2012. pp. 13–390. [TEU] 

6. Consolidated version of the Treaty on the Functioning of the European 

Union. OJ C 326, 26.10.2012. pp. 47–390. [TFEU]  

7. Council Decision 95/553/EC of the Representatives of the Governments 

of the Member States meeting within the Council of 19 December 1995 

regarding protection for citizens of the European Union by diplomatic 

and consular representations. OJ L 314, 28.12.1995. pp. 73–76. [CPDec.] 

http://aei.pitt.edu/8025/1/wollenschlager-f-03h.pdf


37 
 

8. Council Decision of 26 July 2010 establishing the organisation and 

functioning of the European External Action Service (2010/427/EU) OJ 

L 201, 3.8.2010. pp. 30–40. [EEAS Decision] 

9. Council Directive 2015/637 of 20 April 2015 on the coordination and 

cooperation measures to facilitate consular protection for unrepresented 

citizens of the Union in third countries and repealing Decision 

95/553/EC. OJ L 106, 24.4.2015. pp. 1–13. [CPD] 

10. Council European Union guidelines on the implementation of the 

consular Lead State concept (2008/C 317/06) OJ C 317, 12.12.2008. pp. 

6–8 [Lead State Guidelines]  

11. Decision 1313/2013/EU of the European Parliament and of the Council 

of 17 December 2013 on a Union Civil Protection Mechanism. OJ L 320, 

6.11.2014. pp. 1–45 [UCPM] 

12. European Principles For Public Administration, Sigma Papers: No. 27. 

CCNM/SIGMA/PUMA(99)44/REV1. [Sigma 27.] 

13. The Lisbon Special European Council (March 2000): Towards a Europe 

of Innovation and Knowledge. Presidency Conclusions Lisbon European 

Council 23 And 24 March 2000. Available: http://eur-

lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:c10241  

14. Treaty of Lisbon amending the Treaty on European Union and the Treaty 

establishing the European Community, signed at Lisbon, 13 December 

2007. OJ C 306, 17.12.2007, pp. 1–271. [Lisbon Treaty] 

15. Treaty on European Union. OJ C 191, 29.7.1992, pp. 1–112. [Maastricht 

Treaty] 

16. Vienna Convention on Consular Relations, Vienna, 24 April 1963, 596 

UNTS 261 [VCCR] 

17. Vienna Convention on the Law of Treaties, Vienna, 23 May 1969, 1155 

UNTS 331 [VCLT

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:c10241
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:c10241

