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Rationality im Truth Finding; Procedural and Evidential
Needs

The term ratiomality or rationalization is used to signify
different concepts, psychologists, economists and lawyers
mean different things by the same word. But even in the
science of penal law no uniform notion of  rationalization
could be formulated although it is frequently mentioned as
a requirement indicating the quality of the criminal jus~
tice system (CJS). Some authors use the term as a synonym
for efficiency meaning that the CJS is able to achieve its
ends. In other formulations rationality is regarded as
optimalization, i.e. the fulfilment of the tasks at a
reasonable cost. According to another definition, the CJS
is operating in a rational way if it may keep up with the
technical revolution and make use of the achievements of
science.

At the preparatory meeting for the seminar no uniform defi-
nition of rationality was formulated, so the contributors
were left almost full scope in employing their own concept.
However, the enumeration of the shortcomings in the opera-
tion of the CJS provided certain orientation.

It is partly the great number and the confusion of defini-
tions that made me choose a less scientific definitiom of
rationality, according to which the CJS is regarded as ra-
tional if it is fit for fulfilling its functions reliably
in compliance with the generally accepted values and re-
quirements set for its operation. Thus, as a point of de-
parture we have to give the definition of the CJIS, clarify
its functions and identify those requirements it has to
meet.

The CJS is structured to consist of various interrelated
phases (subparts} which has the function of solving the
conflicts caused by the violation of legal norms through
enforcing and effectuating substantive criminal law. 1In
that process the nbjective truth has to be found within a
reasonable time and the economic employment of resocurces so
that both the directly involved participants and the public
could and should follow the process and should accept the
final decision as a result of the understanding of the way
leading to it.
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The interpretation of rationality outlined above obviously
involves a certain reduction: we do not analyze the ration-
ality of the values it has to adgere to. We do not examine,
e.g. whether it is rational to structure the CJS to consist
of several phasews or whether it makes sense to expect the
CJS to f£ind the truth.

Instead of questioning or analyzing these goals and re-
quirements we rely on the common agreement spported by
historical experience. (In this sense rationalization may
mean “the rationalization of the irrational:  irrational
goals and values may be promoted through rational instru-
ments.)

Similarly, we refrain from examining the rationality of
substantive c¢riminal law inspite of our awareness of the
fact that irrational provisions of penal law will reduce
the chance of the CJS to arrive at decisions acceptable for
the parties involved and the community (unless we regard.
the criminal process as an institution entitled to correct
deficiencies of substantive penal law, as it is sometimes
claimed by several scholars).

Our task to improve the rational operation of the CJS would
be a relatively easy one if we could prove that all the
goals, values and otehr requirements tend to support each
other. 1In this case the improvement of one single element
would automatically result in a higher quality of . the
operation of the CJS as a whole. As a matter of fact, some
of the requirements indicate a relationship of mutual sup-
port. The speeding up of the process, e.g. tends to in-
crease the preventive effect of punishment and may promote
truth finding and so may do some of the safeguards as well
{(e.g. the division of procedural functions). But there are
also counteracting goals the CJS must achieve at the same
time and conflicting values which the system has to keep to
{internal tension withing the CJS). We regard, e.g. the CJIS
as an integrated system with interrelated subparts, but on
the other hand, the generally accepted principle of the
division of procedural functions tends to - result in
separateness and disintegration since it presupposes the
operation of more or less independent agencies with their
specific oragizatory interests, ends and particular values.

As far as the relation of the various procedural phases |is
concerned, the employment of scientific achievements tends
to push the pre-trial phase into the fore, while on . the
other hand, most criminal lawyers profess the thesis proved
by . historical experience that the court conducted trial
must be the central part of the e¢riminal process.

Truth finding may be enhanced by several coercive measures
and modes of taking evidence which however contrast with
the principle of due process and the respect for individual
liberties. The existence of several successive phases in
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the process and multiple supervision of the dgcisions are
likely to improve the quality of truth' finding but run
counter to the requirement of accelerating the procedure;
the full employment of technical means may be'hampered by
the requirement that the parties and the public should be
able to follow the process.

From the acceptance of these conflicting functions and
counteracting reguirements and.values it follows that the
rational operation of the CJS ‘depends greatly on the
balance of these elements. And if this balance'1§ d}sturbed
rationality calls for re-establishing the equ111br1um.' In
the paper I discuss problems which indicate that a given
end or value has been restricted to a secondary role during
the last decades and try to make suggestions for re-estab-
lishing the balance.

The defects in the balanced operation of the CJS may be
traced back to different factors. 1In certain cases the CJS
was unable to react to the challenge of the changes in -the
social environment leading to the neglect of certain objec-
tives and expectations set for the operation of the system.
So, e€.g9. criminal activity becoming growingly international
or complicated economic crimes hinder the enforcement of
substantive jpenal law to a significant extent. There are
also difficulties in the operation of the admipstratlon of
justice originating from the internal evolution of the
criminal Jjustice system (e.g. changes in Fhe_functlon and
importance of the pre-trial phase, the vanishing of organs
promoting the integration of the system). Finally, we may
find also values that could never be implemented in
practice but only recent empirical studies could con-
vincingly prove the great gap between legal doctrine and
reality {(e.g. the equality of arms).

I. The Lack of Intersectoral Coordination

1. The lack of integrating agencies

We defined the CJS as a system consisting of interre}ated
phases and refered to the organizational autonomy and inde-
pendent values of each subpart. The organizatory separate-
ness ~ the transformation of the idea of the separation of
power to the CJ5 - is regarded as a significant safeguard
of the defendant's rights and there are also authors who
believe, the separation of the procedural phase§ and Fhe
differences in the operation of the various agencies ;ctxng
in the criminal process may also promote truth findng.
However, recent criticism of the CJS indicates that separa-
teness and disintegration have reached a }evel hqmpeglng
the rational performance of the administrqtlon of' justice.
In his general report prepared for the international con-
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gress on "Criminal Justice Processes and Perspectives in a
Changing World" (Milan 14-17 June 1983) Professor Bassiouni
gave an analysis of the fragmentation and disintegration
within the CJS but already a decade earlier Professor Wolf-
gang had suggested to enhance intersectoral coordination
for making the CJS accountable.

Now if we take the criminal process as one part of the CJs
we may experience the same trend of disintegration, namely
the polarization of the process into two separate phases of
diverging nature since the agencies capable for integrating
the process through ensuring the adjustment of the pre-
trial phase to the expectations of the trial have ben
pushed into the background in the course of the last  few
decades.

First, it is the institution of the investigating magis-
trate that has lost significance: some systems have fully.
abolished it but in countries which had maintained the
institution it is but a fraction of criminal matters that
are investigated under the actual control of the
magistrate, while most part of his activity is restricted
to the judicial confirmation of tyhe actions taken by the
police or the prosecutor. Undoubtedly, the original
function of the investigating magistrate on the Continent
was not that of serving as a link between investigation and
trial., TInitially, in the absense of a modern police
organization, he was engaged in actual investigating
activity, later his judicial impartiality was considered to
be an adequate counter-~balance to the clearly inguisitorial
nature of the pre-trial phase. (It may be assumed that the
investigating magistrate has been preserved in those
countries where the inquisitorial character of the pre-
trial phase has been maintained.) However, independent of
his original function the investigating magistrate couled
serve as a channel to transmit the requirements of the rial
phase to the investigation and by its disappearance the
CJS has lost one of its integrating components,

Besides the investigating magistrate, it was the prosecutor
who was expected to coordinate the two principal phases of
the criminal process, The assumption was a realistic one:
the prosecutor representing the charge before the court and
whose performance was measured according to the conviction
rate could reasonably be expected to fulfil his duties in
directing and supervising the investigative activity inten-
sively and withspecial view to the evidentiary requirements
of the trial.

However, in many countries a development can be experienced
that runs counter to the legislative intention, according
to which police and prosecutor should cooperate in the pre~-
trial phase and the leading role of the pProsecutor should
ensure that investigation be conducted with an orientation
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to the rules of the trial and by this the integration of
the two procedural phases. A great number of countries
report that investigation is practicallg copducteq by the
police due to its superiority in invest}g§t1ng skllls‘ and
technologies, while the prosecutor's act;v1ty xs’rgsyrlcted
to bring and represent charges. This'klnd of division of
labour may reduce the efficiency of crime control since the
two agencies, in addition to their organizational separate-
ness operate in diverging ways and indices of successful
performance. The aim of the police is to clear the case
from a criminalistic viewpoint which does not necessarily
coincide with the mode of taking evidence ensuring convie-
tion at the trial. For this, however, the police does not
have to care, acquittal or dropping the charge by the pro-
secutor not being indices demonstrating failure in Pollce
performance. On the other hand, investigations terminated
for mistakes made by the police do not appear as indicators
of deficient prosecutorial performance in a number of coun-
tries.

At first sight the mentioned separateness and disintegra-
tion does not seem to cause dramatic problems for the
rational operation of the CJS since therconvictlon rate is
traditionally high all over Europe. This, however, indi-
cates ‘only that the CJS fulfils its filtering function in
an appropriate way. But if a trial oriented agency would
enter the process at an earlier stage, fewer cases had to
be dismissed at the charging phase and, on the other hagd,
hopeless cases (hopeless from the point of view of convic-
tion) could be screened out in time and material and human
resources could be saved.

For enhancing integration several solutions should be con-
sidered, from among which the re-introduction of the
institution of the investigating magistrate seems to be the
less probable. Even in countries where the institution is
deeply rooted in legal tradition and its existence does not
cause dramatic difficulties in the operation of the CJS,
there are experts recommending its abolition. Apart from
this, the idea of re-introducing the 1nsg1tut10n was re-
jected also in countries where a comrehensive transforma-
tion of the pre-trial phase was implemented or planned.

As the second solution, trial orientation could be enhanged
by entrusting the police as the agency actually conducting
investigation with prosecuting and representing charges
before the court. This may seem to be a logical conclusion
from our train of thought outlined abo e and tbere are
systems existing where the authority to prosecute is shared
by police and- prosecutors (Norway, gnglgndf etc.).-Howeveg,
experience gained in theses countries indicates that th}s
solution should not be recommended either, The system in
Norway, e.g. may hardly serve as a general’pattern since
officials in the higher echelons of the police entrusted
with representing charges before the court belong to the
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Public Prosecution Authority and the whole police force is
partly subordinate to instances of the Public Prosecution
Authority. As far as England is concerned, the wole system
is developing into establishing the office of public prose-
cution all over the country. And this trend is not surpris-
ing if we consider that police officers lack legal training
and that the police is Ffirst of all an organ of law en-
forcement operating on the assumption of guilt which
hampers the intrusion of trial orientation.

What remains is the increase in intensifying prosecutorial
activity im the pre-trial phase. Several ideas have been
formulated some of them suggest to unite police and prose-
cution in one single organization. In this case, however,
the balance between integration and separateness may become
disturbed again, now the other way round, into the direc-
tion of over-integration. In the socialist countries,
where prosecutors, in addition to their obligation to
prosecute; perform the ombudsman-like function of supervis-
ing legality in general, the solution is searched for with-
in the frames of existing legal provisions: prosecutors are
obliged to participate intensively in the pre-trial phase
and make use of their rights already provided by the legal
regulations.

2. Preparation for the trial

Trial oriented operation during investigation would be all
the more desirable since a Further integrating institution
of the process, the preparation of the trial seems to be
shaking, teoo. reviewing the various legal systems on the
Continen, we may distinguish roughly to basic models., &c-
cording to the first it is a separate Jjudicial body
(council of accusation) which decides on the issue whether
there is sufficien evidence to bring the case to trial. Ac-
cording to the second, it is the trial judge's responsibi-
lity to check whether the charge is well-founded and to
prepare the trial in a technical sense. The ecoice between
the two models depends on a number of factors: besides
legal tradition, it is mainly the character of the investi-
gation that may exert a decisive impact on the choice. {The
council of accusation e.g. is likely to be preferred in
countries where investigation is conducted in a more
inguisitorial manner and where the weak position of the
defence has to be counterbalanced by an additional filter-
ing agency.}

In the case of the preparation of the trial the tension
between conflicting goals appears clearly: on the other
hand, this phase should be apt to filter out unfounded
charges effectively which, of course, is time and energy
consuming, on the other hand, it should be speedy and cost
saving. PFrom these two requirements, it is the second that
seems to have been given priority in nmost legislations,
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since the number of cases screened out at this stage of the
process is rather low. this may be explained by the f@ct
that actions open for the court at the stage of _preparing
the trial is limited (restrictions on taking evidence or
evaluating the credibility of evidentiagy means) as a con-
sequence of the intention to save the priority of the trial
and to ensure the court's impartiality.

Summing up, the development of the stage of the preparation
for the trial tends to move towards simplification and - ac-
celeration while the filtering function is restgigted
mainly to examining the prevalence of formal preconditions
for further procedure (furisdiction, limitation, ete.). The
effective screening out of cases before the trial shou}d be
done during the investigation through broadening the rights
of the defence and by a stronger emphasis on trial orienta-
tion.

Under these circumstances the preparation by the trial
court being rather simple and speedy, could be advocated.
The frequently wvoiced criticism of the system that the
judge may form a certain preconception of the case befo;e
the actual trial should not be overestimated in a system in
which the presiding judge, in order to performa nis expect-
ed active role in the trial must get axquainted with the
dossier in advance by necessity.

ITI. Difficulties in Enforcing Substantive Law

1. Simplification in more complex cases?

A criminal Jjustice system unable to perfogm one of its
primary tasks, the enforcement of substantive law deservgs
to be called irrationa. If effective law enforcement is
made impossible on a mass level for procedural reasons,
measures for rationalizing the process are justified. 1In
recent times various types oif offences have challenged'the
traditional operation ot the CJS, such as political crimes
(mainly terrorism), organized and economic crime anq cases
invelving a great number of time consuming expert opinions.
From among these cases I shall leave out trials against
political defendants and confine myself to those cases
where there 1is a certain degree of consent, so both Fhe
court's competence to decide the case and substantive
criminal law are accepted by the parties.

As far as economic and related crimes are concerned, the
main problem 1lies in the fact that convicting offendgrs
within the traditional procedural frame is frequently im-
possible or can be achieved through a Phyrr@c 'victory by
sacrifying many of our commonly accepted prlnglpleg. Thus
the requirement of speedy procedure, the immediacy or
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orality principles are frequently violated and the _prin-
ciple of legality, i.e. the duty to prosecute all the re-
ported cases cannot be observed fully in most of these
trials. Procedure is extremely expensive and the long dura-
tion of the trials does not strenthen the public's trust in
the effective operation of the administration of justice.

It is frequently argued that economic and related crimes
can be fought to a limited extent only for deficiencies in
substantive penal law or that the final solution falls ocut-
side the competence of the CJS. However, certain procedural
changes could also contribnute to combat the mentioned
forms of criminality more effectively. So, e.g. the crea-
tion of a special procedure is conceivable for this type of
cases with a  certain restriction of the immediacy and
orality principle that could result in the speeding up of
this kind of procedures.

Of course, there can be counterarguments to a solution like
this. First, legislators seem to be cautious in prescribing
specific rules for specific types of offence; according to
our concept this may involve the danger of violating equal
protection of the law. Further, the proposed creation of a
special procedure runs counter to the traditional way of
construing specific forms of procedure. Traditionally,
simplified procedures have been used to handle cases
regarded as less complicated (and less serious) with the
primary function to contribute to the reasonable allocation
of resources within the CJS. On the other hand more complex
Procedural means have been employed for more serious and
complicated cases based ont he assumption that these proce-
dural equipments may reduce the possibility of judicial
error.

Finally, the idea of construing a more simple procedure for
complicated cases could be rejected on the ground that the
orality and the immediacy principles are fundamental part
of our legal tradition to which we strictly adhere to,
partly because of their close connection of the principle
of publie trial,

However, the weight of the outlined counterarguments should
not be overestimated. Special procedures, if it is the type
of offence that underlies their application (and not
certain personal characteristics of the offender) do not
violate equal treatment before the law by necessity. Thus,
the crucial point is to lay down accurately the conditions
for the application of a special procedure by the law so
that these preconditions should not be open to interpreta-
tion, discretion and eventual abuse on behalf of the
agencies acting in the administration of justice.

As far as the "endangered" principles are concerned, a deep
analysis of their real function is advocated. The orality
principle, e.g., does not have an inherent value, it serves
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1 more as a medium, as the external form of the dialec-
ggghway of discovering the truth, which implies the method
of arguing and counterarguing, of stating and refuting,
i.e. a certain degree of tension and contradiction. If the
dynamic of tensions is lacking in the t:}al {as it 1is
frequently the case in trials for economic and related
crimes where mainly onesided declarations are made) the
orality principle will loose its functiion. 1In the same
way, the actual function of the immediacy principle as well
as that of public trial should be analysed.

2., Delay in justice

The 1long duration of the process is not a spgcific' nature
of trials in cases of economic and related crimes, it 1nd%—
cates much more a disease of the operation of the CJS in
general. The delay is caused by a number of factors
including the increase in the number of crimes reported and
organizational shortcomings but recently empirical data and
interview with judges and couvrt personnel have revealed a
new factor in many countries: procedure frquently has to
be adjourned because summoned victims and witnesses (and
also defendants} simply do not appear at the trial. One
explanation for this phenomenon may be the growing role of
the investigating phase: witnesses and thge victim are more
than once interrogated thoroughly by the police so by the
opening of the trial their interest is cooled off. But the
main reason might be the decrease in the‘ prestige of
courts. The general public, instead of regarding the courts
as institutions solving the fundamental conflicts within
the community consider them mainly as institutigns dellve;—
ing a specific service as one of the many agencies, and in
addition, as one which is not the most effective in enforc-

ing respect.

However, only temporary success could be aghieve@ through
more severe sanctioning of not complylngr Wlth court
summons. Long term solution calls for efficient legal
propaganda convincing people of the importance of‘the CJs,
as well as rational decriminalization lessening  the
assembly line functioning of the administration of justice.
But there remains a lot to be done by procedural law, as
well., The general seeding up of the investlgat}on may
result in keeping alive the interest of victims and
witnesses and their support and cooperation could be
enhanced by a victim and witness oriented criminal policy
(calling also for changes in procedgra} 1aw)’as it has been
suggested recently by a number of victimologists.
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III. Visibility of the Procedure and of the Decision-Making
Process

Exclusionary rules vs. free evaluation of evidence

The rule of the free evaluation of evidence that had re-
placed the system of formal (or legal) proof on the Conti-
nent is freguently held responsible for the irrational per-
formance of the CJS. "It is argued that the free discretion
over evidence not only enables the intrusion of extra-legal
considerations in  the decision-making process but also
renders it impossible to reveal the real motives on which
the court decision is based and so an effective control by
the parties and the higher instances over the decision-
making process is almost hopeless.. As a conseduence, the
acceptance of the final decision as a legitimate one is
hampered. The Continental system of free evidence is fre-
quently confronted with the system of exclusionary rules
which in addition to safeguarding the rights of the
defendant is said to make the decision-making process more
vigible.

For a realistic evaluation of the two contrasting proce-
dural arrangements, however, one has to analyse. the
Continental and the American systems as totalities. Atten-—
tion has to be paid, e.g. to the absense of detailed moti-
vation in the American system which of course reduces the
visibility and accountability of the decision-making pro-
cess. Becond, the system of exclusionary rules has to be
Placed in the organizatory context that preconditions its
existence., The American CJS 1is based on the so called
coordinate model, the strict hierarchical structures have
not “-developed within the various agencies. In the absense
of intra-agency supervision and control external proce-
dural arrangements, e.g. exclusionary rules are required to
ensure that legal regulations are followed by the law en-
forcing agencies. (The effectivity of such external means
of control is ensured by the system of electing of prose-
cutors who are forced to present a favourable conviction
rate.}) 1In the hierarchically structured continental model
there are otehr, mainly intra-organizational means for en-
suring the legality of taking evidence, such as effective
check by superiors, liability under labour law, disciplina—
ry measures.

As a consequence of the differences of the organizatory
context (to which differences in ideology should be added)
of the two criminal Jjustice systems, Continental procedural
law does not seem likely to adopt the sytem of exclusionary
rules to a broad extent. This, however, should not meand
that the search for methods making the performance of the
CJ5 more rational from the viewpoint of visibility and ac-
countability would be meaningless,
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Several solutions could be considered, some of them may ap-
pear rather provocative. We could, e.qg. ana}ysg to whaF ex-
tent the secret deliberation and ballet reminding of divine
justice are consistent with rationality in the sense of
visibility and the possibility of control, One could also
question the role of forced unanimity in furtherlng Fhe
decision's acceptance and ask why procedures for submitting
dissenting opinions are made so difficult as to dissuade
the individeal judge of expressing disagreement.

We could also consider whether visibilitg could: not be
furthered by putting the obligation on the Ju@ge to give an
account of the facts of the case and of ev1d§nce before
bringing decisions as it 1s the rule in certain legisla-
tions for civil lawsuits. Apart from enhancing transparen—
¢y, sSuch a summing up of the facts of the case and of evi-
dence could also contribute to a decrease in the number of

unfounded appeals.

For bringing actual and declared motives‘of the 'decision
closer, courts should be forced to put their deC}51ons wah
the motivation in writing within the shortest time possi-
ble. Finally, a much debated procedural innovation, the
division of the trial into two phases could be re-
considered, this time from the point of view of making the
decision more transparent.
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SOMMAIRE

La rationalité dans la recherche de la vérité:
exigences et problémes de 1a procédure et des preuves

Le terme "rationalisation" est utilisgé pour désigner diffé-
rents concepts; les psychologues, les économistes et les
criminologues le congoivent d'une fagon différente. Méme
dans les sciences juridiques il est impossible de parler
d'une notion uniforme de rationalisation, quoigque le mot
soit souvent employé pour indiquer une caractéristique du
systéme pénal.

C'est en partie 3 cause du grand nombre de définitions et
de la confusion qu'elles créent que j'ail choisi une défini-
tion moins “"scientifique", selon lagquelle un systéme pénal
peut &tre considéré comme un systéme fonctionnant ration-
nellement s5'il est apte 3 remplir ses fonctions d'une
maniére silire et satisfaisant les conditions généralement
acceptées qui ont été imposées 3 ses activités. Clest pour-
quoi  nous devons commencer par clarifier les fonctions du
systéme pénal et par énumérer toutes les valeurs sur les-
quelles il doit &tre basé et toutes les conditions qu'il
doit remplir,

Du point de vue de sa structure le systéme pénal consiste
de plusieurs parties qui ont des relations mutuelles, et sa
fonction est de résoudre les conflits causés par la viola-
tion des lois pénales par 1'opération du droit pénal posi-
tif et 1l'exécution des peines. Dans ce processus on doit
découvrir la vérité en un temps raisonnable et en faisant
un usage économigque des ressources, et aussi bien les par-
ties que le public doivent &tre en mesure de suivre le pro-
cés et de se former une opinion sur la décision finale par
leur compréhension du raisonnement sur lequel elle est
fondée.

I1 faut noter qu'il v a des &léments contradictoires dans
la définition et des conflits et des tensions dans le sys-
téme pénal. Par exemple, nous considérons le systéme pénal
corme un systéme intégré composé de parties qui ont des
relations mutuelles, mais le principe de la division des
fonctions et des tiches procédurales méne souvent & la sé-
paration des éléments et & la désintégration, parce que ce
Principe présuppose l'existence de services plus ou rmoins
indépendants ayant des intéréts d'organisation et des ob-
jectifs spécifiques et se basant sur des valeurs particu-
liéres,

8i nous acceptons ces fonctions contradictoires et ces
valeurs antagonistes il est clair que l'action rationnelle
du systeme pénal dépend dans une large mesure de 1'équi-
libre de ces éléments, et si cet équilibre est perturbé 1a
rationalité exige qu'il soit rétabli.
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Dans l'exposé certains probl%mes sont étudiés qui montrent
gue pendant les derniéres decennies une fonction ou valeur
déterminée a été réduite & un rdle secondaire et des sug-
gestions sont faites pour rétablir l'equlllbrg et pour
diminuer la tension entre la doctrine et la pratique.

Les sujets suivants sont traités dans la communication:

1. ‘Le mangue d'intégration du systéme pénal et la bi-
polarisation du proces, c'est-a-dire la division en deux
phases séparées fondées sur des approches et des valeurs
nettement différentes;

- le rdle présent et futur du magistrat chargé de
1'instruction et du ministére public dans la phase
précédant le procés;

- 1'instruction préparatoire, "Zwischenverfahren"

- 1'importance croissante de 1'enquét§ et le change-
ment éventuel de l1la fonction du procés

2. Les difficultés de maltriser la criminalité économique:
faut~il introduire une procédure simplifiée pour les af-
faires complexes?

3. Le bescoin d'une procédure accélérée.

4., Le caractére ambivalent de 1'aveu: moyen.de preuve pour
établir les faits et facteur influengant le jugement.

, - I r .
5. Systéme des preuves légales ou libre appreciation des
preuves: il faut clarifier comment les magistrats arrivent
4 leurs décisions et faciliter le recours.
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Kapornu Bapn

Tema 2: PanHOHANLHOCTE B YCTaHOBICHHM NpaBOr, IpoNenypHHEe
H noKa3aTeNbHHEe NOTPeSHOCTH M Opo6JeMH

TesHcH Ooxnana

TepMmuH "paumoranmsanus” HCMIONIBSYETCA B DAa3HEX KOHUEIUMAX,
NCHXONOTH, 3KOHOMHCTH M KDHMHHONODH NONPASBYMEBANT pazHHE
BemH HCIONB3YH OOHC M TO Xe CJOBO, Ho paxe B nmpasBoBpon
HayKe HeT ONHO3BHAYHOIO 3JIHAWEHHMSA INT TePMHHA DamHOHAIHSA—
UHA, XOTA 3TOT TEPMHH WCIOAB3YETCH YaCTO IJIA OBHAUCHES
KauecTBa YI'ONOBHO-NPABOBOH cHCTeMH (YIC) .

YaCcTHYHO H3I-3a GOMBUOTO KOMHYSCTEA onpeneJeH il ¥ M3-3a
HEACHOCTH MX HCHNOJNIb30BAHHA A BHOGpan "MeHee HaydHoe" omnpe-
OejgeHne, COTJIACHO KOTopoMy YIIC MOXHO CYMTATh PalHOHANBHO
JeHCTBYHIEH CCHCTEMON, eClH OHa BHIIONHAET CBOM (yHKIIMH
HamexHO M COrJIACHO NPHHATHM IHPOKC TPeBOBAHHAM K ad pa-
6oTe. I[IoaToMy, ME IOJDKHE AJIA CUPeneNlIeHHa HCXOOHOTO IIONO-
KEHHA BHACHHTE QYHKUHHM CHCTEMH YIOJOBHOTO IPaBOCYIHA H
IICPEUHCIHTE BCe Te LeHHOCTH ¥ TreboBaHum, KOTOPHMH OH&a
HMeeT Oeno.

Ilo ¢cBoel KOHCTPYKUHH YIC COCTOMT M3 Pa3JIMYHEX B3aKEMO
CBA3AHHEX da3 (NOUDNeMeHTOB) u ed OYHKIIMA 3aAKANYASTCA B
PaspemcHHY KOHQJIHKTOB ABNANNHXCH TOCHEICTEHIMI HapymeHusa
YTONMOBHOI'O BaKOHA HCMNONBLIYA CYNECTBYHmEee u NpoBOOAmes
34KOHH B XH3HB YI'OJIOBHOe MpaBO., B 3TOM Npolecce obbex-
THBHYI) HCTHHY HYXKHO HANTH B TEUEHHME DPa3yMHOLO nepuona
BPeMeHH ¥ ¢ YKOHOMHHM HCHONL3OBAHHEM 3aHSTHX pPecypcoB

H TakuM o6pasoM, HUTOBH 068 HemOCPeNCTBeHHO 3auHTEepeco-
BaHHHE CTQPOHH, a TaKkKe NyGJIHKa CMOTNHM CAenuTh 3a XOOOM
ponecca W BOCHPHHHMATDL OKOHYATENLHOE DemeHHE Kak pecynp—
TAT NOHHMAHHA TPOBONAMEroCcs K HeMy NYTH.

Kak Mu BHANM, YXe B CaMOM OnpelnereHHH SakmgyeHh cCpeR-
BYOIIHAECA H NPOTHBOPEYHEHe Tpe6OBasKMA (BHYTDeHHHE KOHG-
JIHKTH H HaNpAXeHHA BHYTPH CaAMOH CHCTEMH YIC) . Mm cum-—
Taem, HanpuMmep, 4YTo YIC ABaseTcsH O0beOHHAKIEH B OOHO
LeJIOe B3aHMO CBA3AHHEE IIOOSJIeMSHTH CHCTeMOH, a ¢ Apyron
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CTOPOHH [PHHIHIN pas’felyIeHHs NpOoLecCYANbHHX QYHKOHN H
3a0a4Y HMeeT OTHRENBANMYI H He3HHTEeUPHPYIMYH TeHOeHIHI,
TaK KakK STO npennonaraet O6osee HIM MeHee CaMOCTORTEeb=
HYH PaboTy OPTAHCE CO CBOHMHM COPraHH3alnHOHHEM MHTEpe-
caMH, LUenaMH M OCOBOEMM HeHHOCTAMH. :

H3 cymecTBOBAHHA 3THX NPOTHBOPSYHBHX (YHKINE M IPOTHBO-
ODeHCTBYNMNX LeHHoCTel crenyeT, 4YTO palHoHaANbBHOE (YHK-
HEpoBane VIC BCO MHOT'OM 3aBHCHUHT OT qﬁananczponaHHocTH
STHUX SJEeMEeHTCB. ECNH xe 2TOoT 6aNaHc Mexnoy 3JeMeHTaMH
paspymeH, OOCTHXEHHEe PALHOHANBHOCTH TpeByeT BOCCTAHOB-
TIeHHUA PABHOBECHH.

B maHHOM OOKIane 1 PACCMATPHBAK OIpelclIeHHHE NPOGJNeMH,
KOTOpPHE YKASHBAKT Ha TO, YTO DpelVIOKEeHHYVR (OYHKIKK HIH
IIEHHOCTb CTEeCHMNIM Ha BTOPOCTENeHHYH POk B TeUusHHe
NoCHAeHEX HeCHTHASTHR H Nbenlarakw BOCCTAHABIUBATL Ga-
JIaHC K CHHKHTE HaNpPAKeHHE MeXnY NpaBOoBOM MOKTPHHOE H

IPaKTHKON .
B mokname PACCMATPHBAKNTCH CHEOVIIHE DPOGFIeME :

1. HemocTaTox mHTerpaunuu B YIIC, nmomgpH3alud OpOIecca,
T.e, DPazgeneHHe Mpollecca Ha OBe oTOeShHue ¢ashl,
OefCcTBYKIIHE HA OCHOBE CTPOrC OTHHYANMHUXCH OpYr OT
OpyTa OOoIOXOOOB H LIEHHOCTEeN
- HaCTOANlee IONOKSHHE H GyAyHEee HCCHeXYHIero CyIbH

¥ OBBUHHUTENS B TEeUEHHE NPeAcYleSHOR QasH;

- nepefaua nena B cyd / NOOroTOBKA CyOeBHOrC
nponecca (Zwischenverfahren);

= BQO3IpacCTaHHe 3HaA4YeHHA HCCIeOOBaAHHKHA H BQO3IMQOXHHE
H3IMeHeHHA B POJIKH CyOa.

2. CHOXKHOCTH KOHTPONA SKOHOMHUECKHX NPeCTYIINMeHHH:
BBEOEeHHE B yHOTpeGJeHMe YNPOMEHHHX NpOoUenyp IjidA
Gonee KOMIIJIEKHHX ReN?

3. TpefoBaHAA K YCKOPEHHK NpOLEnYPH.

4, JIpOHCTESHHAA PONL TPHIHAHHA: CPeOcTBO OOKABaTelb-
CTBA B YCTaHOBJIEHHH HCTHHH H BIHAKIOHHA Ha OPHIOBOD

dakTop.

5. HCkAWUHTEeJbHHE NpaBHIa vVersus CBOBOILHAA OIeHKa
CBHIETEeNnLCTRA: H3IMeHeHHe Mponecca MPHHATHA peleHH:
fosee BHOMMEM H CyObeKTa IepecMaTpHBaeMEM.
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As an instrument of formalized social control, the system
of criminal procedure is entrusted with the enforcement of
sanctions against citizens trespassing provisions of crimi-
nal law. Since criminal sanctions should be inflicted only
on persons who are guilty, the criminal procedure has to
provide a machinery to ascertain whether the alleged of-
fender really is guilty. Factfinding - or what also may be
labelled as the discovery of the truth - is one of the
prineipal objectives of criminal procedure.

Acting as a machinery of justice, the procedural system has
to provide safeguards for the citizens. Their fundamental
rights as human beings should be protected within that sys-
tem. The factfinding process must be fulfilled with due re-
gard to these rights. An efficient process has to be bal-
anced against a genuine respect for the personal freedom of
the citizen - the efficiency has thus to be held within the
boundaries of a rational and just system,

The first phase of factfinding - the investigation - will
to the greatest extent be performed outside the courts; in
my country through the police acting as a branch within the
prosecution authority. The investigation will act as a
"filter-system®, leading to the result that a great number
of cases will be dropped, owing to the lack of necessary
evidence, or owing to reasons of a procedural or substan-
tive character. As to these last mentioned reasons, differ-
ences may occur due to the material essence of the system
based either on the principle of legality or on expediency.

The factfinding process within the courts can be construct-
ed in different ways, manifesting themselves in two extreme
systems - already mentioned by the Rapporteur. According to
the first system - the inquisitorial or Continental one -
it is the task of the judge to establish the truth of the
case. According to the other - the adversarial (the accusi-
torial) or Anglosaxon one - the task of presenting the evi-
dence at the trial is placed in the hands of the parties.
In that system the judge ordinarily need not actively par-
ticipate in the factfinding process. Having mentioned the
two extremes; I would like to emphasize that in practice
shades and modifications have been made within both sys-
tems. The Danish professor Stephan Hurwitz has rightly
noticed: "The importance of the concepts 'accusitorial and
inquisitorial process' lies mainly in their ecapacity of
slogans, stressing opposing tendencies within the

criminal process". A Norwegian colleague of Hurwitz - pro-

fessor Andenaes - has in his book on Criminal Procedure



