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CHAPTER 1

INTRODUCTION

Philip Barker and Thomas Lorman

A New/Old Constitution

New constitutions always provoke controversy. Their language
cannot be entirely cleansed of ambiguity; their norms, presented as
established facts, are invariably contested, and their authority depends
not only on the merits of their claims, but also on the circumstances of
their enactment, not to mention the transitory power and fluctuating
reputations of their authors. Their implementation is a political act,
and politics is never free from disagreement. New constitutions,
therefore, are potential sources of socio-political division, as well as
cohesion, among professional elites and the broader populace. By way
of illustration, when a new constitutional framework was inaugurated
in Hungary on 1 January 2012, it was greeted with jubilation by some
Hungarians and vitriol by a substantial swathe of their fellow citizens.
On that day, the new Fundamental Law (Alaptirvény, a calque of
German Grundgeserz) came into force. It had been passed by the
Hungarian parliament on 18 April 2011 with 262 votes in favour,
44 against, one abstention, and two opposition parties boycotting
proceedings. According to the prime minister, Viktor Orbdn, whose
ruling Fidesz party had won elections with an absolute majority in
2010, the new law ‘renewed the community that we call the Hungarian
nation’. In contrast, left-wing and liberal opposition parties, as well as
an assortment of civic organizations, denounced the Fundamental Law



66

68

AHHC Chapter 1—25/9/2018—NANDHINI.P—576435—IBTauris

2 A HiIsTORY OF THE HUNGARIAN CONSTITUTION

as a ‘comedy’ (komédia) which had ‘removed Hungary from the family
of liberal democracies’.'

Although exaggerated rhetoric is perhaps a predictable by-product of
everyday parliamentary wrangling, members of the opposition further
denounced their lack of involvement in the constitution-making
process, and also voiced serious concerns over many of the text’s
provisions. In particular, controversy arose over the Fundamental Law’s
claim to restore continuity with what was described as Hungary’s
‘historical constitution’ (tirténeti alkotmdny), the ‘achievements’ of which,
it was asserted, embodied ‘the constitutional continuity of Hungary’s
statechood and the unity of the nation’.”

This was not, however, the first attempt to ‘restore’ what was
claimed to be Hungary’s ‘historical constitution’, also referred to as the
‘ancient constitution’ (65 a/kotmdany). In the nineteenth century, the 1848
revolution, a failed war of independence, and the imposition of direct
rule by the Habsburg emperor, broke with traditional arrangements for
almost two decades until the pre-existing constitutional framework was
‘restored’ in 1867. The end of World War I caused another rupture.
Hungary was briefly transformed from a kingdom into a republic,
and then into a short-lived ‘Hungarian Socialist Federal Republic of
Councils’ (Magyarorszagi Szocialista Szivetséges Tandcskiztdrsasdg) which,
in June 1919, imposed the first written constitution on what was left of
the country. This brutal dictatorship and its constitution was, however,
almost immediately invalidated, first by government decree on 1 August
1919, and then by a new legislative body that, with Law I of 1920,
restored the pretence of continuity with earlier legal models.” The
occupation of the country by Nazi Germany on 19 March 1944 marked
another clear rupture with constitutional governance as parliament was
dissolved, legal norms were eviscerated, many of Hungary’s Jews were
deported to Nazi-run death camps, and a fascist regime led by Ferenc
Szdlasi was then imposed upon the country on 15 October 1944.
The subsequent occupation of the country by the Red Army in 1945
helped turn Hungary into a satellite state of the Soviet Union. The new
Stalinist ideology demanded a new legal framework and, in 1949,
a written constitution was once again imposed on the country by
the Communist regime that had consolidated its hold on power in the
previous year. That constitution remained in force for the next 63 years,
albeit with substantial amendments. In particular, as communism fell,
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the ‘Round Table’ negotiations of 1989 substantially rewrote the
constitution in conformity with various contemporary Western European
practices, albeit with the understanding that a new constitution would
subsequently be enacted. This stopgap solution was not, however,
annulled until the Fundamental Law was enacted in 2012, with its
sweeping declaration that ‘we do not recognize the communist
constitution of 1949 since it was the basis of a tyrannical rule; therefore
we proclaim it to be invalid.”

Simultaneously, the new Hungarian Fundamental Law of 2012 also
claimed to have restored continuity with the historical constitution that
was thought to have operated until 1944. As the Fundamental Law
declared, ‘we do not recognize the suspension of our historical
constitution due to foreign occupations.”” Prime Minister Orban later
explained that the term constitution ‘means more from a Hungarian
perspective (folfogds) than a value-neutral legal catalogue’. He proceeded
to elaborate that

the traditional perspective was that the historical constitution
consists of all those written and unwritten regulations which made
Hungarian society function from the moment of the foundation
of the state [...}] We have adopted this perspective. It is our
conviction that the historical constitution exists and always will
exist as long as the Hungarian state remains.’

A broad swathe of academic opinion is, however, convinced that the
attempt to restore the constitutional framework that existed before
1944 is completely impractical or evidence of a ‘backsliding’ from
democratic norms. The European Commission for Democracy through
Law (Venice Commission), for example, stated in its ‘Opinion
621/2011 issued on 17—18 June 2011 on the New Constitution
of Hungary’ that ‘the concept of the “historical constitution” ...}
brings with it a certain vagueness into constitutional interpretation.
There is no clear definition what the “achievements of the historical
constitution” referred to {...} are’ and ‘the reference to the “historical
constitution” is quite unclear, since there have been different stages
in the development of different historical situations in Hungary and
therefore there is no clear and no consensual understanding of the term

“ps . . . » 7
historical constitution”.
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The Fundamental Law’s recommitment to the values of the pre-
World War II constitution has also been condemned as a dangerous
idealization of the semi-democratic and elitist values which are
associated with that period of Hungarian history. Prominent legal
scholars have asserted that ‘references to the historicfal} constitution
invite (among other things) revisiting the 1920 Treaty of Trianon’ which
had endorsed Hungary’s loss of much of its territory at the end of World
War 1.® Janos Kis, philosopher and earlier president of the Alliance of
Free Democrats (SZDSZ), went even further with his claim that
although the current Hungarian government had ‘correctly insisted on
the necessity of a moral break with the communist regime {...]
condemning the communist regime {...} involved rehabilitating the
pre-war authoritarian one. In its rhetoric, anti-communism went hand in
hand with coded antisemitism and not so-coded anti-liberalism.”
Concerns were also raised by an amendment to the constitution in 2013
which removed the statute of limitations on crimes committed under
communism, which was seen as a veiled attack on the Hungarian
Socialist Party (MSZP), the successor of the Communist Party and
Fidesz’s main political rival. Further critiques were even levelled at
certain passages of the Fundamental Law that appeared to entail the
state’s intrusion into the private sphere with regard to sexual identities.
For example, the Fundamental Law’s valorization of the past and the
virtues of ‘fidelity, faith and love’ was attacked as an implicit return to
traditional heteronormative values, fuelling concerns over the potential
restriction of women’s access to abortions. In addition, the alleged
marginalization of non-heteronormative relationships, on the grounds
that they do not conform to the traditional values espoused in the
Fundamental Law, was seen to implicitly suggest that members of sexual
minority groups were second-rate citizens, who were not afforded the
full protection of the law.""

The ongoing debate concerning the merits of the restoration of the
pre-World War II constitution has been, however, marred not only by
rhetorical ambiguity, party-political disputes and ingrained suspicions
in a deeply divided cultural elite, but also by the paucity of academic
scholarship devoted to what had traditionally been viewed as an arcane
topic. Following the Communist takeover in 1948, studies of Hungary’s
constitutional development were considered by professionals to be
devoid of practical relevance to the future of the country, or only useful
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for exposing the injustices of the pre-Communist era. It was not until
the 1980s that, for example, a new effort was launched ‘to bring into
print the laws of Central and Eastern Europe, both historical and
contemporary’. Five volumes of medieval laws have subsequently been
published in English within the remit of this project since 1989, but
this effort remains a long way from completion.'" That this is the first
book in the English language to explicitly take as its remit the history of
Hungary’s constitution demonstrates how little overarching work has
been published on the topic, either in Hungary or abroad.'”

Scope and Structure

As this book seeks to demonstrate, the evolution of Hungary’s
constitution cannot be separated from the broader development of
the country. Rupture, restoration and contestation have always been
hallmarks of Hungary’s constitutional development, shaping not only
its governmental institutions and laws, but also the language and
practices of its political culture. Chapters 2—9 of this book are arranged
chronologically to explore precisely how the idea of a historical
constitution came to evolve and transform Hungary’s politics over a span
of seven centuries, from the early medieval period to the middle of the
twentieth century, when the imposition of Communist rule, and the
enaction of a new codified constitution in 1949, signified a complete
break with what were conceived of as constitutional traditions. The final
two chapters (10 and 11) examine the debate over whether this historical
constitution could, or should, be restored. Bolstered by the inclusion of
contributions from both British and Hungarian experts, with many
studies presented here for the first time in English, this book thus seeks
to explore Hungarian and wider Central European history from a fresh
perspective, and acquaint readers with some of the key debates over the
Hungarian historical constitution, many of which continue to animate
both scholarly and public discourse within the country. To the latter end,
this book also includes, in the Appendix, a selection of cardinal laws and
declarations which mark key points in the history of the Hungarian
constitution, ranging from the Golden Bull of 1222 (erroneously
compared to England’s Magna Carta), to the controversial National
Avowal that served as the preamble to the Fundamental Law of 2011.
As many of these texts have never before been translated into English,
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their inclusion here permits readers to familiarize themselves with both
the ideas and the language that shaped the history of the Hungarian
constitution.

Having thus noted the book’s ambitious scope, however, caveats
remain. Because no single volume can ever provide an exhaustive account
of Hungarian constitutional history over the centuries, the authors
readily acknowledge that restrictions of space have resulted in limited
attention to important topics, such as the question of women’s suffrage,
and the constitutional regulation of other gender-sensitive issues.
Other underrepresented periods of transition and development (such as
1944-5, 1956 and 1989) have already received much attention in
domestic and international scholarship. Recognizing these limitations,
the authors have nevertheless attempted to select topics that explore
vital but often underrepresented facets of Hungary’s constitutional
development.

A Historical Overview — The Medieval Kingdom

A good starting point for any reassessment of Hungary’s historical
constitution is the fairly concise description of its contents provided by
C.A. Macartney, who wrote that it was ‘an agglutination of laws,
privileges and concessions, which [had} grown up around an ancient core
as a result of bargainings, concessions, and unilateral acts on the part of
the monarch or the nation’.'> While Macartney’s definition implies that
the parts of this historical constitution amounted to a welded, unified,
whole, and thus imposes a sense of coherence and consensus upon a series
of often chaotic contestations, it nevertheless indicates a commonly held
view that Hungary’s legal development was organic and inseparable
from both the broader history of the country, and the Habsburg Empire
into which it was incorporated between 1526 and 1918. A brief
overview of this history, with a particular emphasis on the development
of public law and governance, will, therefore, now be provided.

The Magyars (or Hungarians) as they came to be known were a loose
alliance of tribes that had migrated from the Eurasian Steppe and settled,
by the end of the ninth century, in the Carpathian Basin. Medieval
accounts of the arrival of the Hungarians into Europe, which were
accorded new attention from the eighteenth century onwards, claimed
that they had conquered the basin through force of arms, and that they
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already exhibited the hallmarks of a recognizable system of governance
replete with a hereditary leadership, loyalty reinforced by oath-taking,
a system of land donation, and extensive autonomy for each of the seven
(supposedly) conquering tribes, that broke down almost immediately
into subgroups. They even allegedly possessed a rudimentary form of
legislature in which all warriors were required to participate and which,
according to Macartney, ‘had a voice in decisions of peace and war’.

More plausibly, the beginnings of recognizable governance and the
rule of law in Hungary (also frequently referred to as the ‘foundation of
the state’) can be dated back to the conversion of the Hungarians to
Christianity in the eleventh century. This conversion was symbolized
by the ‘Holy Crown’ (Szent Korona), which was reputedly sent by Pope
Sylvester II to King (later St) Stephen (Istvin) as a reward for his
conversion to the Catholic faith in the year 1000. Stephen, and his
successors, realized that an alliance with the Church would allow them
to extend their personal authority over the entirety of the kingdom,
which encompassed the earlier Romanian and Slavonic settlements.
This process was completed by the end of the eleventh century, although
the south-eastern part of the kingdom (known as Transylvania) retained
some autonomy, and various localities (particularly the towns, as in other
parts of contemporary Europe) were granted specific rights in order to
attract and retain migrants who could contribute to the economic
growth and security of the kingdom."’

Emboldened royal power secured the acquisition of much of present-
day Croatia (the kingdoms of Croatia and Dalmatia), which was added to
the Lands of the Holy Crown’ around AD 1100, although the precise
demarcation of the kingdom’s southern borders fluctuated according
to the fortunes of war and the rise and fall of the Balkan medieval
kingdoms.m After the first ruling dynasty, the House of Arpad, died out
in 1301, a succession of kings followed, some of whom also ruled other
territories including Bohemia and Poland and the Holy Roman Empire.
While the kingdom was afflicted by factional infighting, it remained,
however, an independent and unitary political entity, with its own
distinct laws and its own distinct customs.'’

Royal power was further reinforced by the adoption of other Western
European norms of governance and social organization. Hereditary
kingship went hand in hand with the emergence of a hereditary land-
owning nobility, which occupied a lasting position at the top of a social
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hierarchy, and which was demarcated by the sixteenth century into
different ‘estates’ and ‘orders’ (Latin status et ordines, Hungarian stdtusok és
rendek), status groups that represented the most important socio-
political subdivisions of the pre-modern state. As in other countries,
and most famously in England, but owing to different political
circumstances, the nobility obtained from the king an important
codification of their rights through the Golden Bull of 1222. Even so,
this did not prevent the nobility from dividing into a mass of lesser
nobles and a small group of magnates (barons) who often enjoyed a
greater share of political power all the way down to 1848. Nevertheless,
the entirety of the nobility, as well as the prelates and a surprisingly
large part of the urban population, were regarded as members of the
natio hungarica, that is the Hungarian nation or political community,
the conceptualization of which was devoid of ethnic or linguistic
connotations until the end of the eighteenth century.'® The official
language of the nobility was, in fact, Latin, and most Hungarians, just
like most of the non-Hungarian inhabitants of the kingdom, constituted
the misera contribuens plebs, ignobles who were excluded from political
influence, but who were still expected to pay taxes.

Medieval Hungary also witnessed the emergence of other long-lasting
institutions. The position of Palatine (Nddor) emerged as the chief officer
of the royal court and first minister of the administration. A royal
chancellery served as the administrative organ of the Crown, while
significantly, local governance was overseen by the patchwork of counties
that spread across the kingdom, and gave local elites instruments
to express their political will. Each of these was overseen by a sheriff
(ispan, later foispan), who was appointed directly by the Crown, but
constrained by the body of nobles participating in the operations of the
counties. Along with the royal court, located in the royal palace, each
county also possessed its own court that interpreted, exercised and
formulated the law.

The growth of the law was also fuelled by the arrival of a literate
clergy who could compile formal records, although the transformation
‘from memory to written record’ took centuries.'” The Corpus Juris
Hungarici, a later compilation of Hungary’s entire corpus of codified law,
recorded the first incidence of Hungarian law as a ‘first book of decrees’
(decretorum liber primus) issued prior to 1038, but legislation in the
present sense of the term (which was understood to comprise general



AHHC Chapter 1—25/9/2018—NANDHINI.P—576435—IBTauris

INTRODUCTION 9

statements of universal application) only began to be issued during the
thirteenth century.”® Gradually, however, the law became not only a
guarantor of social distinctions and a vital means of arbitrating disputes,
but also the mechanism by which the increasingly complicated
structures of government were regulated. Eventually it even became
an instrument by which the nobility and the country’s expanding
bureaucracy could influence the governance of the country.

Assemblies of nobles (gyiilések) initially summoned to oversee
each royal succession and to approve or disapprove increased taxation
gradually developed into a Diet which occasionally served as a check and
balance on the power of the Crown and was an integral part of the
governmental system by the end of the thirteenth century. As Martyn
Rady argues in Chapter 2, the growing power of the Diet encouraged a
more formal process of law-making to emerge. The Diet, rather than ad
hoc councils, came by the middle of the fifteenth century to oversee
the often thorny question of the royal succession, and legislation began
to be passed ‘in the manner of a treaty’ in which propositions presented
by the Crown were ‘debated, modified and added to’ by the Diet, while
complaints of the Diet were sent to the Crown for redress.”’

In reality, however, the law that was followed in the many courts of the
kingdom was, for the most part, not legislative in origin, as its provisions
‘were not defined or written down in normative instruments’.>”
As elsewhere in Europe, medieval Hungarian law, and thus the basis of
the country’s constitution, continued, as Lasz16 Péter has emphasized, to
be ‘generated by custom’.”> Gradually, however, as Rady has argued,
‘lawyerly interpretation made the customary law lawyerly, imposing an
order upon it and stiffening it with a vocabulary that {. . .} was also formed
by interaction with the learned law and the written word’; even so, abrupt
changes in political circumstances meant that ‘shifts, contradictions and
instabilities” were characteristic of the development of Hungarian law, and
by extension the constitution, in the medieval and early-modern eras.”!

It was Stephen WerbSczy’s monumental compendium of
customary law, the Tripartitum, published in 1517, which gave Hungarian
customary law the capacity to endure and flourish up until the nineteenth
century. In contrast to other parts of Europe, including neighbouring
Austria, customary law was not comprehensively superseded by
statute and codification in Hungary. It was thus appropriate that the
Tripartitum, which came to be regarded as the cornerstone of Hungary’s
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legal tradition all the way down to 1848, never received the seal of
royal approval.

It was also WerbGczy who inspired the transformation of the Holy
Crown into a symbol of the power of the state, the territorial unity of the
kingdom, and the mystical bond that united the Crown and the noble
nation (orsz4g), with his claim that ‘neither can exist without the other’.
From this relationship, as Rady has argued, the politically active
WerbGczy ‘deduced two propositions that had little basis in customary
law [...} the elective nature of Hungarian kingship and the nobility’s
right to resist the monarch’. After the lost battle of Mohacs, which
resulted in the occupation of a major part of the country by a Turkish
invasion, a mere 12 years after WerbGczy published his Tripartitum, these
constitutional innovations began to be put into practice.”’

The Habsburg Era

The expansion of the Ottoman Empire, which had conquered the
medieval kingdom of Serbia in 1389 and eliminated Byzantium with its
conquest of Constantinople in 1453, eventually destroyed the medieval
Hungarian kingdom. At the battle of Mohécs in 1526, King Louis II was
killed and his army was annihilated by the immensity of the Ottoman
army. According to one reading of the hereditary principle, the Crown
then passed to the House of Habsburg, although, in practical terms, only
the northern and western parts of the old kingdom were actually
incorporated into the expanding Habsburg Empire. Much of the rest of
the kingdom was, for the next 150 years, under direct Ottoman rule,
while Transylvania was transformed into a separate principality and
accorded a degree of autonomy by the Sultan.

For that section of the political elite which survived this catastrophe,
the law provided a means by which they could preserve some measure of
self-government, even under alien Habsburg rule. That need was made
more evident by the fact that large numbers of Hungarians converted to
various forms of the Protestant faith, while the Habsburgs remained
wedded to Catholicism, and were generally enthusiastic about advancing
the cause of the Counter-Reformation. While the separate Croatian Diet
had immediately recognized the House of Habsburg, the Hungarian
nobility clung to WerbGczy'’s claim that they possessed the customary
right to elect their own ‘national king’, and a rival candidate, Jinos
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Szapolyai, claimed the throne from 1526 to 1540. It was not until 1687
that the Hungarian Diet definitively accepted the Habsburg Succession
in the male line, and not until 1723 that it also accepted succession in
the female line through the Pragmatic Sanction.

To assuage antagonism, the Habsburgs took care to recognize
the distinct identity of Hungary which continued to be referred to as the
‘lands of the Hungarian Crown’.%° Skilful politicking also played a role
in securing the loyalties of the Hungarian nobility, as demonstrated by
Maria Theresa at the coronation Diet of 1741, when she appealed both to
Hungarian patriotism and the nobility’s sense of masculinity to ensure
their support when her legitimacy as the first female Habsburg monarch
was hanging in the balance. Swayed by her flattery and fragility, the
nobility subsequently pledged vitam nostram et sanguinem (‘our life and
our blood’) for the security of the empire. In return, successive emperors
accepted the principle, endorsed by Leopold II in Law X of 1790/1,
that Hungary was an independent country that possessed its own
‘constitution’, and that it could only be governed in accordance with
its own laws and customs, unlike other provinces of the Habsburg
Empire.”’ They also generally submitted to a separate coronation to
become lawful kings of Hungary, and swore an oath prior to coronation,
the exact content of which was negotiated with representatives of
the nation, usually the Diet, in the form of an ‘inaugural diploma’. This
usually included, as Macartney summarizes, a promise to ‘respect, and
ensure the respect by others, of the rights, constitution, independence,
liberty and territorial integrity of the Lands of the Holy Crown and of all
liberties, privileges, recognized usages and laws sanctioned by previous
kings or to be in the future enacted by parliament and sanctioned by the
king excepting only that clause of the Golden Bull which allowed
the right of resistance (ius resistendz')’.zs The process of negotiation, oath-
taking and solemn coronation in Hungary was carried out by every
Habsburg monarch with the exception of Joseph II, whereas in Bohemia
coronations were infrequent. The coronation, which took place amidst
great pomp and ceremony, was designed to affirm the sovereignty
and autonomous nature of the Hungarian kingdom. It affirmed that the
authority of Habsburg monarchs in Hungary derived not from their
position as emperors of Austria, but solely from their coronation as king
(or queen) of Hungary, whereby all the rights and responsibilities that
were ascribed to the Holy Crown were conferred on them. As Istvin
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Szijdrt6 argues in Chapter 3, each coronation was a clear expression of
the power of Hungary’s nobility, who had, for example, retained
authority over the institutions of local government, and regained control
of taxation.

The chaos provoked by Ottoman rule allowed what remained of the
Hungarian nobility to flex its muscles and insist that it still possessed
the medieval prerogatives it enjoyed when Hungary was an independent
kingdom, including the right to participate in government. By the
eighteenth century, the dictates of custom ruled that the 50 or so
counties that existed in Hungary all possessed a legal personality distinct
from that of the kingdom, and that they exercised autonomous corporate
rights. Increasingly, these counties did not merely function as the
kingdom’s basic administrative units, but could also become bastions of
opposition to Habsburg rule. They possessed their own assemblies
(kizgyiilések) which passed local legislation and established local legal
norms (statutum), and also sent their delegates to the Lower House
of the Diet. While formally the counties could not refuse to carry out
royal decrees that conformed to the law of the land, in reality the
interpretation of the law permitted a measure of discretion, and their
authority thus remained considerable.”

It needs, nevertheless, to be emphasized that except for the
enlightened effort of Joseph II in the 1780s, the Habsburgs® desire to
impose their own centralized rule on what remained of Hungary has
been exaggerated. Their varied dominions had always been permitted a
substantial degree of autonomy, and the Habsburgs themselves were
often distracted by the risks and rewards that they derived from their
substantial territorial holdings in Western and Central Europe. From the
Habsburg perspective, Hungary was an inheritance by accident rather
than design, and an often uncomfortable addition to their long list of
dominions. It was not until the 1680s that, alarmed by another attempt
by the Ottomans to lay siege to the capital of Vienna, the Habsburgs
finally resolved to impose their authority upon the entirety of the
medieval kingdom of Hungary, and with the assistance of the Polish—
Lithuanian Commonwealth in particular, they drove back the Ottoman
Empire. Even then, as the reconquest of Hungary gathered pace, a
detailed plan drawn up by the imperial chancellery in 1688 to crush the
rebellious spirit that supposedly animated much of Hungary’s nobility
was scrapped. Large numbers of settlers from other parts of Central
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Europe, the so-called Donauschwaben, were, however, invited in the
eighteenth century to colonize those areas that had been depopulated by
the Ottoman occupation, adding further to the kingdom’s thriving
multi-ethnic population.’® But while the Habsburgs ruled by virtue of
their right of succession, most of Hungary’s reconquered territories were
directed in agreement with the demands of the Hungarian nobility.
The lands of the Crown were governed according to Hungarian law
and custom, and administered through the autonomous county system,
which remained obedient to an increasingly confident Hungarian Diet.

Although Hungary essentially retained both its autonomous status
and the power of the estates, Habsburg monarchs still possessed
considerable prerogatives which were vested in their office. They could,
for example, either initiate or veto legislation, and convoke, prorogue or
dissolve the Diet.”' Nevertheless, as Szijart6 explains in his account of
Hungarian legal development in the eighteenth century, the Habsburgs’
primary objective was to raise funds, and on occasion troops, from an
often truculent nobility, in order to preserve the great-power status of
their empire. This practical ambition gave the Diet many opportunities
to extract concessions and preserve the nobility’s historical liberties in
exchange for cooperation. Indeed, it was this institutional ‘bipolarity’,
as Ldszlo Péter termed it, with both Crown and Diet compelled to
participate in a recurring bargaining process (#ractatus), that remained
the defining feature of Hungary’s constitutional framework until the
Habsburg Empire was abolished in 1918.>

The danger of disregarding this bargaining process was illustrated
during the short rule of Joseph II (1780-90) who sought to centralize
the monarchy and embark upon a programme of enlightened reform.
As even some contemporary Hungarians recognized, Joseph II ‘wished to
bestow upon Hungary the benefits of a providential state caring for the
welfare of all of its subjects equally’, but the means by which he set about
this task were offensive even to those who favoured reform.>® Driven by
the Enlightenment zeal for efficiency, he dismissed the Hungarian
obsession with its historic liberties as a medieval hangover and an
obstacle to good governance. A believer in absolutism, Joseph II refused
to convene the Diet, confiscated the Holy Crown, and promoted the
use of German as an administrative language, a move that was seen to
constitute an attempt to ‘Germanize’ Hungary. He was also convinced
that social reforms, such as granting peasants the freedom to move if
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they wished and hereditary tenures if they stayed, would ensure him the
same level of support in Hungary as he had cultivated in some other
parts of the empire. These plans were, however, sabotaged by the endless
distractions of running a vast empire, and a personal crisis of confidence.
By the time of his untimely death he had provoked growing resentment
among the Hungarian political elite, who began to plot an insurrection.
It took the masterful skills of the new emperor Leopold II to avert a crisis
and regain the obedience of the Hungarian nobility.

As Philip Barker explains in Chapter 4, the reign of Joseph II not
only saw controversial and far-reaching attempts at reform, but also
the reshuffling of existing political vocabularies as the ideas of the
Enlightenment, including those related to the idea of a ‘constitution’,
were debated on an unprecedented scale across the country. In the run-up
to the Diet of 1790/1 the Hungarian term a/kotmdny ‘constitution,
creation’ was first used to describe a ‘body’ of laws, as opposed to
individual decrees and edicts. But how was this constitution conceived?
On the one hand, Joseph II's attempts at state centralization had
emboldened a new sense of Hungarian nationalism that manifested itself
in opposition to the Crown’s absolutist aspirations, and on the other in
an enthusiasm for outward signs of ‘national’ identity, such as language,
clothing and law (indeed, in 1791 legislation was passed to ensure that
the records of the Diet were written not only in Latin, but also in
Hungarian). Even Hungarian noblewomen began to demonstrate an
interest in legislative politics, and sought attendance, if not participation,
at the Diet.”* But outward displays of patriotism should not be mistaken
for consensus over what shape and form the ‘constitution’ of the ‘nation’
should take. While a small group of radical reformers sought to emulate
the new fashion in Europe and the Americas for a written constitution as a
means of reforming the ‘nation’ (often according to the egalitarian ideals of
‘French’ constitutionalism), traditionalists rather spoke of an ‘ancient
constitution’ (&7 alkotmdny), and instead lauded the supposedly organic
development of Hungarian customary law. But even this conception of
a ‘historical’ constitution was contested, as different political groupings
crafted usable histories to support their own polemical and ideological
ends. Eventually, the death of Leopold II (a genuine believer in
constitutional rule), and enmity between the Habsburgs and Revolutionary
France during the reactionary reign of Francis II ensured that proponents of
a written constitution modelled on emancipatory ideals would eventually
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be hounded by the authorities and condemned by many of their fellow
nobles. The execution on 20 May 1795 of the Hungarian ‘Jacobins’, led by
Igndc Martinovics (who remarkably conceived of a written constitution
based upon federalist principles), stifled any demands for radical
constitutional reform for a generation.

In the aftermath of Napoleon’s defeat the Diet was rarely summoned,
censorship was harsh and the Crown appeared inflexible. At the same
time, however, political ideas continued to percolate throughout the
country as a period of cultural rejuvenation ensued.” This involved
a variety of attempts to remould the identity of the ‘nation’ through
programmes of linguistic reform, literary endeavour and the establish-
ment of cultural institutions. Claims of Hungarian cultural supremacy,
which drew inspiration from the rise of German nationalism, were met,
however, by the simultaneous development of competing nationalisms
among the other peoples of what remained a multi-ethnic kingdorn.36
The decision by the Diet in 1839 that its proceedings would be
conducted solely in Hungarian (which also became the language of the
administration), and the resistance this engendered, not least in Croatia,
underscored Macartney’s point that ‘to the old pair of protagonists in
Hungary’s secular struggle — the nation and the Crown — was added
a third: the nationalities’, with the result that ‘the whole history of
Hungary from 1840 to 1918 consists essentially of a triangular contest

between these three factors.””’

Reform, Revolution and Reorganization

The rise of ethnic nationalism had its own remorseless logic that was
unleashed by the news in 1848 that revolutions had once again broken
out across Europe, but it was also fuelled, in Hungary, by a conviction
that the law was on the side of the revolutionaries. As Lajos Kossuth, the
leading force in the Hungarian Diet, put it in a speech on 3 March 1848
addressed to the Crown, ‘since your Majesty’s imperial government is
not constitutional, it cannot therefore be in harmony with our own
separate government or our constitutional life.*® Ferenc Horcher,
endorsing the influential work by Istvdn Dedk on the 1848 revolution,
also argues in Chapter 5 that the events of the spring of 1848 should be
interpreted as a ‘lawful revolution’, because it was the Diet, operating
according to custom, and approved by the Crown, which remade the
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country. He stresses the leadership skills of Kossuth, whose reform bills
known as the ‘April Laws’ embodied a vision of liberal nationalism that
swept away the old feudal system and gave Hungary its own government
that was responsible not only to the ruler but also to the Hungarian
parliament.

The possibility that the Crown and the noble-led nation would now
proceed to govern in harmony required genuine restraint and a strict
deference to both the letter and the spirit of the law from both the royal
court, pressed hard by simultaneous revolutions in other parts of the
empire, and the new government of Hungary. That restraint, however,
evaporated by the end of 1848. Not only did some Croats, Serbs, Slovaks
and Romanians make a violent bid for self-governance; the Hungarian
government increasingly behaved like the leaders of an independent
country while Kossuth, gathering extra power by holding the position
of governor, resolved to achieve complete independence for Hungary
from ‘the pestilential air that breathes on us from the charnel-house
of Vienna’.*”

In response, the new Habsburg emperor, Francis Joseph, appointed
specifically to restore order, dispatched the imperial army into Hungary.
With Russian military assistance, Hungarian resistance was finally
crushed by the overwhelming preponderance of the great powers at the
battle of Vildgos in August 1849, and Kossuth and many of his allies fled
into exile. Thirteen generals and Hungary’s first prime minister were
executed, and harsh centralized rule was imposed on the turbulent
kingdom to snuff out any remaining spark of revolutionary fervour.
The Diet, which had been transformed in 1848 into a parliament elected
on a relatively liberal franchise, was disbanded after the takeover; Austrian
law was imported wholesale without either debate or modification, and
officials directly appointed by the Crown (mainly military men) imposed a
stern and entirely unrepresentative governance on the kingdom.

The Crown had, however, overplayed its hand. Popular opinion
manifested itself in a lasting ‘cult of Kossuth’ that became evident in
poetry, song and widespread attempts to emulate his sizeable beard. His
impassioned appeals to the peasantry to support the cause of Hungarian
independence had fused together the ideal of national freedom from
the Habsburg Empire and personal freedom from oppression, an ideal
that would continue to resonate down through the generations.
But conservative-minded nobles were also appalled by the Crown’s
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disregard for legal traditions. Their representatives insisted that only the
restoration of the historical constitution could ensure good governance
in Hungary and even throughout the empire.40

Habsburg weakness, demonstrated by defeat at the hands of France
in 1859 and Prussia in 1866, persuaded Francis Joseph to change
course. The Hungarian parliament was briefly restored in 1861, and
negotiations began to find a way out of the impasse. The result, guided
by Ferenc Dedk from the Hungarian side, and an emperor who had
grown more astute in the nearly two decades since he had ascended to
the throne, produced a settlement in 1867 which reunited
Transylvania with Hungary for the first time since 1526 and granted
the lands of the Holy Crown home rule and constitutional equality
with Cisleithania (from 1917 Austria). With the help of a legal
fiction that annulled both the revolutionary legislation passed by the
Hungarian government in late 1848/early 1849 and subsequent
legislation passed during the period of direct rule by Vienna, both
sides could claim that legal continuity had been restored and
constitutional rule had resumed following the coronation of Francis
Joseph in Buda in 1867. Even though the April Laws were back in
force, Kossuth railed at the settlement from exile, and opponents
of the settlement, known as ‘48-ers’, blustered from the opposition
benches of the newly elected parliament that the ideals of 1848 had
been betrayed.

The series of governments from 1867 to 1905, formed by the so-
called ‘67-ers’ who supported the settlement, were particularly keen to
glorify the restoration of what they considered to be the ‘ancient
constitution’ as it legitimized their authority; at the same time, they set
about reconstructing the kingdom to justify their claims to greatness.
As Andris Cieger argues in Chapter 6, their optimism rapidly gave way,
however, to an instrumental approach to the law that was increasingly
understood as a means of upholding the authority of the government
rather than empowering the wider population. Certainly, a mass of new
legislation was issued each year by the rejuvenated parliament as the
pressures of creating a modern country created an inexhaustible need
for reform. Landmark reforms concerning marriage, divorce, and the
status of religious minorities became the crowning achievement of a
liberal elite intent on reconstructing the law with the same confidence
that drove their reconstruction of the country. Nevertheless, some of
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this legislation was hastily and sloppily drafted, large gaps remained,
and the government increasingly relied on ministerial decrees to clarify
the law and, if necessary, provide substitutes in the absence of
relevant legislation. These ministerial decrees, as custom dictated,
only remained in force until they were superseded by the will of
parliament. That, however, rarely happened. Furthermore, even when
parliament had passed legislation, it could be disregarded by the
government. Such was the case, for example, with the Nationalities Law
of 1868, which had granted various concessions to the disgruntled
nationalities, but was regarded by later governments as excessively
generous.

Indeed, as Thomas Lorman argues in Chapter 7, the government was
happy to use and abuse the ‘flexibility’ provided by a legal framework
that generally empowered rather than constrained its activities. Such
shenanigans could, however, be excused while the economy enjoyed long
periods of economic growth, and while rapid development engendered a
sense of national confidence that was epitomized by the grandiose
millennial anniversary of 1896, which celebrated the reputed conquest
of the Carpathian Basin by the Hungarian tribes. However, Hungary
continued to be overseen by the Crown, which not only retained direct
control over foreign policy and the imperial army, but also made the final
appointment of all government ministers. The common ambition of the
entire Hungarian political class to centralize power and secure further
concessions from Vienna had therefore to be achieved within the limits
of the 1867 settlement, but there was no one who could replicate the
successes of Ferenc Dedk, the original architect of this arrangement.
While cantankerous discussions produced the occasional concession from
the Crown, they also gave rise to considerable ill-feeling between the
Austrian and Hungarian halves of the empire. A sense of begrudging
unease meant that promises of electoral reform were not enacted
until 1917 for fear that they would empower either the opposition, the
nationalities, or the vast swathes of the population (impoverished,
ill-educated or simply women) whose passions were feared to lead to
uncontrolled and destructive social movements. In spite of all these
shortcomings, this period was later idealized as an unrivalled Golden
Age in Hungarian public consciousness as far as industrial output,
urbanization, infrastructural development and cultural innovation
was concerned.
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From Dictatorship to Dictatorship

It was World War I that put an end to this era of peaceful, if uneven and
often unjust, development. Launched by Francis Joseph to crush the
threat posed by aggressive South Slav nationalism, the empire was
unable to cope either militarily or economically with the pressure of war
on a number of different fronts. German military assistance temporarily
helped stave off collapse, but by October 1918 the new emperor Charles
I of Austria, who also reigned as King Charles IV of Hungary, concluded
that an armistice was unavoidable. However, his admission of defeat
stripped him of his authority even before his formal abdication on
13 November 1918. By the end of October, ‘national councils’
had emerged in the various parts of the empire, all determined to
achieve their conflicting ambitions for independence. The Hungarian
government, which had been privately sceptical about the merits of the
conflict, but publicly resolute, was equally discredited. The parliament,
which unlike its Austrian equivalent had remained in session
throughout the war, also finally began in October 1918 to reflect the
switch in public sentiment from initial enthusiasm to increasing
bitterness about the conduct and cost of the war.

The final push came, however, from those nationalist and socialist
politicians who had never even managed to secure parliamentary
representation. Led somewhat improbably by one of Hungary’s richest
men, Count Mihdly Kérolyi, who was inspired by both nationalist and
socialist ideals, the Hungarian National Council (Magyar nemzeti
tandcs) seized power on 31 October 1918 and proceeded to dethrone
the House of Habsburg with the promise of radical social reform.
This council proclaimed the creation of a new Hungarian ‘People’s
Republic’, dissolved parliament and governed by so-called ‘people’s
decrees’ (néphatdrozatrok). But promises of a new era of governance in
the interests of all the people of the country proved to be too little, too
late. By January 1919, approximately 70 per cent of the former
kingdom of Hungary had been annexed by Serbia, Romania and
the new Czechoslovak Republic. This territorial dismemberment was
subsequently ratified on 4 June 1920, with slight amendments
(mostly in Hungary’s favour) by the Paris Peace Conference, referred
to as the Treaty of Trianon as it was signed in the Grand
Trianon Palace.
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At the same time, the economy collapsed, a wave of refugees poured
into what was left of the country, and the Kérolyi government proved to
be ineffectual at leading the country. By March 1919, those ministers
who had not already resigned agreed to hand over power to the
Bolsheviks led by Béla Kun. The short-lived Republic of Councils,
which survived until the end of July, proved itself to be energetic,
ruthless and intolerable. A military campaign to reclaim Hungary’s lost
territories ran out of steam, the attempt to copy Leninist methods
devastated what remained of the economy and infuriated many segments
of the population, while the Bolshevik penchant for brutality against
‘class enemies’ provoked further resistance. The new government did
manage to enact by decree a provisional ‘Constitution of the Republic of
Councils’ (Tandcskioztarsasag Alkotmdnya) on 2 April 1919, but the full
constitution enacted at the end of June 1919, a tedious document
primarily concerned with the minutiae of governance rather than
general principles, remained in force for barely more than a month.
The occupation of Budapest by the Romanian army, encouraged to
invade by Britain and France, forced the surviving Bolsheviks to flee
into exile.*!

The series of counter-revolutionary governments that then took power
rapidly restored order with the help of a new national army, led by the
former commander of the Habsburg navy, Miklés Horthy. The army
carried out what became known as the ‘white terror’ against Bolsheviks
and those suspected of collaboration. At the same time, nationalist fury at
the dismemberment of the country was infused with militant Christian
rhetoric and a search for scapegoats that turned the Jews in particular into
an obvious target.42 Residual anti-Habsburg sentiment also ensured that
Charles I'V was declared dethroned for a second time following a botched
attempt to reclaim his throne by force in 1921. As Istvan Szab6, however,
argues in Chapter 8, the debate over the restoration of the House of
Habsburg was bound up in a broader debate about how to restore the
‘legal continuity’ that had been disrupted by the revolutionary changes
that had taken place since the end of World War I. The result, he shows,
was another carefully constructed settlement, embodied by Law I of 1920,
which failed to restore genuine formally enacted legal continuity, but
restored ‘substantive’ or de facto continuity with the historical constitution
that had endured until 1918. The institutional bipolarity between Crown
and country that had existed before 1918 was, however, less evident in the
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interwar period. Horthy, who was appointed Regent because the new
parliament could not agree on who should ascend to the throne which
Charles IV had temporarily vacated, was granted the powers that had
previously been exercised by the Crown, generally distanced himself from
day-to-day politics and deferred to his prime ministers, even when he
found their policies distasteful.*’

The obsession with legal continuity, which also manifested itself in
the Horthy regime’s annulment of almost all legislation passed since
November 1918, did not entirely preclude legal change. The middle
classes, including privileged women, were granted the vote, although
universal suffrage was not permanently entrenched until after World
War 11.** The Upper House was reformed, and even the hated Treaty of
Trianon was grudgingly placed on the statute books.*” Furthermore, the
supposed restoration of the constitution did not prevent the temporary
enactment of the numerus clausus in the 1920s, which limited the number
of Jews in higher education, and the wave of antisemitic legislation
passed from 1938 onwards that systematically stripped the Jews of their
rights. As parliamentary government endured until March 1944, one of
Hungary’s sharpest legal minds, Ferenc Eckhart, could still insist at
the beginning of that year that German-style ‘dictatorship is alien to
the Hungarian people’.46

There was, however, a price that had to be paid for Nazi Germany’s
assistance in reclaiming a part of Hungary’s former territory, including
a large swathe of southern Slovakia, Trans-Carpathian Ruthenia and
almost half of Transylvania. In 1941, Hungary agreed to join the
German invasion of Yugoslavia in order to reclaim further territory, and
then joined the assault on the Soviet Union. By March 1944 Germany
had decided to take complete military control of the entire country,
dissolving parliament and imposing martial law. There was minimal
resistance, in part because it was hoped that the German occupation
would halt the advance of the Soviet Union’s Red Army. Many of
Hungary’s Jews and a part of her Roma minority were then dispatched
to their deaths in German concentration camps in a joint operation by
German SS officials and the Hungarian authorities. When, on 15 October
1944, Horthy finally attempted to break with Nazi Germany and
proclaim Hungary’s neutrality he was arrested and replaced by the
Hungarian fascist leader Ferenc Szdlasi, who, in spite of taking his oath
of office in front of the Holy Crown, presided over a German-backed
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government whose brutality was unconstrained by legal norms and
constitutional traditions.*’

The parties of the Left that took power after the Red Army’s arrival in
Hungary were confronted by an impoverished and traumatized country
that was once again returned to its post-World War I borders. Optimism
was, however, engendered by the coalition government led by the
Smallholders’ Party, that resulted from the relatively free elections of 1946
and in which the Communist Party occupied only a junior position. The
government was convinced that the reconstruction of the country required
a new legal framework. This was provided by Law I of 1946 which
proclaimed that Hungary was now a republic which would uphold the
rights of all of its citizens. Baldzs Fekete argues in Chapter 9, however, that
this law, with its emphasis on creating a balance of power between the
president and the legislature, was in fact inspired by the traditional
balance of power between the Crown and the legislature, in the very spirit
of the ‘ancient constitution’. Moreover, the robust historical justification
of the Act, as elaborated by the Prime Minister in the explanatory notes
attached to the Act, also demonstrated its strong connection with the
well-known narratives of historical constitutionalism.

As Fekete also makes clear, however, the Communist Party was
already manipulating politics and disregarding legal norms by 1946, and
following its seizure of power in 1948 it imposed a ruthless dictatorship
on the country. Its new constitution, which was enacted in 1949, was
based upon principles that often differed from those of the historical
constitution, as it was modelled on, and even copied from, the Communist
Soviet Union’s own 1936 constitution. Moreover, the politicians and the
judges who were guided by the contents of this constitution also aspired to
erase all traces of the laws and customs that had shaped the country prior
to the Communists’ seizure of power. Even so, fragments of the old legal
framework remained in force. A new civil code was not, for example,
drawn up until 1959, but even then its authors retained some elements of
the previous code, such as ‘traditional methods of inheritance [. ..} even
though they sat uneasily with socialist principlfas’.48 Ultimately, however,
the constitution was a sham. The Communist regime’s totalitarian
aspirations could tolerate no real checks on the power of the party-state.
Elections were rigged, courts invariably deferred to the requirements of
the ruling party, and the formal rights and liberties of the populace were
ignored whenever the authorities found this to be expedient.
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A New Era of Constitutionalism

The collapse of communism across Central Europe in 1989-90 saw
attempts to construct fledgling democratic states based upon “Western’
constitutional norms in the hope of securing genuine civil liberties.
Continuity, rather than rupture, underpinned the legal changes that took
place in Hungary in 1989. As one of the more liberal of the Warsaw Pact
countries after 1956, Hungary allowed opposition associations to form in
the late 1980s, and subsequent changes to Hungary’s constitution were not
triggered by a revolutionary break with the previous regime, or by mass
strikes or clashes to the extent they were in certain other Eastern-bloc
countries. Rather, scholars have characterized the situation as a ‘resolution’
with, or ‘extrication’ from, the Communist regime:49 following peaceful
demonstrations in the late 1980s between protesters and police,
representatives of the governing Hungarian Socialist Workers™ Party
(MSzMP) eventually bowed to both domestic and international calls for
economic and political reform, and invited the ‘Opposition Roundtable’, a
coalition of opposition parties, to a series of formal roundtable talks that
began on 13 June 1989. While these talks frequently broke down,
parliament eventually approved a radical overhaul of the old constitution
by a vote of 333—5 on 18 October 1989. The amended constitution
entered into force on 23 October 1989, the anniversary of the outbreak of
the 1956 uprising. This revised constitution, as its preamble stated, was an
interim solution, as an entirely new constitution had not yet been drafted.

In subsequent years, four referenda were held by opposition parties
with a view to modifying key provisions, and several additional alterations
were made to the already heavily revised text. But a further attempt in
1994-5 to draft a completely new constitution failed. For many, the
amendments enacted in 1989 had been substantial enough to successfully
facilitate the transition to a multi-party democracy and market economy:
only one sentence from the old constitution had been left untouched —
that the capital of Hungary is Budapest. The text proclaimed that
Hungary was a republic (as opposed to a socialist state), introduced multi-
party elections, restored the legal status of the president, established
parliamentary democracy and a new constitutional court, and introduced
the idea of judicial review, a practice unknown in the earlier Hungarian
constitutional system. However, because these changes had been
implemented on the basis of legal continuity — meaning that changes
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to the constitution were enacted in full compliance with the laws of the
previous system that governed the power to legislate — others claimed
that no full break had been made with either the chief constitutional
document of the Communist era, or indeed with the Communist
nomenklatura, who had been included in political negotiations.””

In the following decades public trust in democratic institutions
both waxed and waned in response to a variety of fundamental changes
to Hungary’s political standing, including the benefits, crises
and inequalities of economic transformation, membership in NATO,
accession to the European Union, and frequent allegations of
corruption and scandal at both ends of the political spectrum. During
these years, however, the first symbolic steps were also taken to restore
some of the ‘national’ traditions that had been overturned in the
aftermath of World War II. The pre-war coat of arms, for example,
surmounted by the symbol of the Holy Crown, was restored; soldiers’
uniforms and forms of address were modelled upon those used during
the interwar period, and public celebrations that existed prior to 1945
were also restored (such as St Stephen’s Day on 20 August, formerly
known as ‘Constitution Day’).”" The new judges of the constitutional
court were, for a short time, required to take their oath of obedience to
the constitution in front of a copy of the medieval Golden Bull, a
document popularly conceived as being Hungary’s ‘Magna Carta’,
and in 2000 the Holy Crown itself was moved with great pomp and
ceremony from the National Museum to the parliament, a politically
sensitive act as it represented the community of all Hungarians and the
integrity of all the territories which had formally been part of the
kingdom of Hungary prior to 1918.°% Then, in 2012, following a self-
styled ‘revolution in the polling booths’, the new Fundamental Law
formally restored continuity with what it described as the pre-1944
‘historical constitution’, as discussed above. The merits and criticisms
of this restoration are discussed in the contribution to this book by
Kalman Pécza, in Chapter 10.

The claim that historical continuity had been restored did not, however,
lead to the restoration of either the monarchy, or the Regent, or the Upper
House of parliament, or the pre-war franchise, or the system of country
administration, or any of the other institutions, laws and customs that had
been in place prior to World War II. Rather, in keeping with the
agreements of the roundtable negotiations, the wishes of the first freely



939
940
941
942
943
944
945
946
947
948
949
950

AHHC Chapter 1—25/9/2018—NANDHINI.P—576435—IBTauris

INTRODUCTION 25

elected government after 1990 and the rulings of the new constitutional
court, all legislation which had been placed on the statute books since 1949
remained in force, unless it had been specifically overturned by
subsequent legislation. Furthermore, neither the constitutional court nor
any other court in Hungary appears, hitherto, to have based any of its
judgements on the legal framework that existed up until 1944. These
considerations do not, of course, exclude a more substantial attempt to
restore the historical constitution in the future. But what might the
significance of any such endeavour be? Is this merely a politically
motivated venture to find a ‘usable past’ to support ideological
commitments? Or are there valuable lessons that may be learned from
the development of historical ‘constitutional’ laws? Any attempt to answer
these and similar questions underscores the need for a fuller understanding
of Hungary’s legal history, and a clearer assessment of the arguments
both for and against such a restoration, to which it is hoped this book
will contribute.

The reasons why the ‘historical constitution” has again become such a
hot political topic can, therefore, only be properly understood if the
historical and regional context is taken into account. As this book
illustrates, Hungary’s legal history was, from 1526 until 1918, dependent
on broader developments within the Habsburg Empire, the contours of
which were roughly coterminous with the region now frequently referred
to as Central Europe.’® Thus, although the Hungarian political elite
repeatedly asserted the distinctive nature of their kingdom and their
constitution, the nature of the relationship between law and government
in Hungary was always influenced by the broader regional context.
Likewise, efforts to impose a new constitutional framework on the country
in 1918-19, and again after 1945, mirrored similar constitutional
experimentation that occurred throughout Central Europe after World
Wars 1 and IL>? It is, therefore, unsurprising that the claim by the
current Hungarian government that it has restored the historical
constitution has occurred in tandem with the broader effort by Central
European states to re-evaluate their histories, an initiative that has
gathered pace since the collapse of communism in 1989. At the very least,
the renewed interest in Hungary’s historical constitution suggests that,
even within the confines of the European Union, the precise relationship
between law and government in Central Europe remains both contingent
and contested.
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CHAPTER 2

LAWAND THE ANCIENT
CONSTITUTION IN MEDIEVAL
AND EARLY MODERN HUNGARY

Martyn Rady

Introduction

It was only at the end of the eighteenth century that Hungarians realized
that the bundle of miscellaneous provisions affecting the relationship of
the ruler to the political nation might amount to a constitution.
Until then, the legal relationship between the sovereign and the noble
community, which made up the bulk of the political nation, was
understood as being composed of private rights. Stephen WerbGczy’s
compilation of Hungarian law, published in 1517 and known as the
Tripartitum, thus moved effortlessly from a discussion of the rights and
duties of the monarch to the system of land donation and to aspects of
the law as they affected the administration of noble properties. Indeed,
WerbGczy's Romanist division of the law into persons, things and
actions left no room for the separate discussion of what might be
considered today to be public and constitutional law. For Werb&czy, and
for the lawyers who for several centuries adhered to his prescriptions, all
branches of the law were subsumed within the broad category of rights
or iura, which were themselves determined according to customary law."

Hungarian law was customary in the sense that it rested either
upon observance or upon what observance was said to be.” Statute was
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subordinate to custom insofar as its provisions depended for their efficacy
upon being accepted in legal practice. Statutes that were not routinely
observed thus had no force. This meant that the courts played an
important role in determining what the law was and in deciding upon
the degree to which measures were applicable, redundant or to be
enforced. No concept, however, of precedent or stare decisis prevailed, and
previous judgements were seldom referred back to in litigation. Instead,
courts frequently judged according to what their members felt was right,
expedient or equitable, rather than lawyerly or principled, on account of
which their appeals to customary practice were often only rhetorical.’

In Hungary, therefore, the customary law did not develop in the
direction of an integrated body of law, but instead as a medley of often
discordant practices. As in much of medieval Europe, what was said to be
Gewobnbeitsrecht or the customary law comprised in fact separate and
often contradictory Rechtsgewohnbeiten or legal customs.” But whereas
elsewhere in Europe the Roman Law Reception of the sixteenth century
urged the articulation of formal, binding rules, Hungary remained
largely isolated from Romanizing trends. Attempts to stabilize the law
through the production of codes or summaries of judgements were
accordingly ineffective there, for the components of what was said to be
the customary law were malleable, being constantly redefined according
to circumstance and the composition and will of the courts.

What might be called the public law was even less rooted in
substantive principles than the private law, and was even more fluctuating
in its content. In what follows, the shifts, contradictions and instabilities
will be demonstrated that existed in respect of medieval and early-modern
Hungary’s most important institutions: the royal succession, the Diet,
the right of resistance and the so-called liberties of the nobility. One
would expect the elapsing of over half a millennium to have brought
about changes. The critical point, however, is that there was seldom any
contemporary agreement as to what rights obtained concerning these
institutions and the nature of their relations. Indeed, even the basic
elements of their relations were contested.

The Royal Succession

The most important aspect of public law was the appointment of the
sovereign. From an early stage in its history, the coronation ceremony
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was broadly fixed and in its essential elements unswerving. The king
should be crowned with the holy diadem by the archbishop of Esztergom
at Székesfehérvir (later at Pozsony, which is now Bratislava). It took
Charles Robert at the beginning of the fourteenth century at least
three attempts to bring these elements together in such a way as to be
acknowledged as Hungary’s indubitable king. Yet the process of
establishing who was worthy of coronation and the substantive law of
succession was less clear. Hereditary descent, the measure of genetic
proximity, the approval of the previous king and the recognition of the
political community were all considered important, but the weight
given respectively to each depended upon political circumstance and
expediency.

A fourteenth-century example shows the interplays at work.
On 16 July 1342, the powerful Angevin king of Hungary, Charles
Robert (Charles I), died. Five days later, his eldest son, the teenage Louis,
was crowned in the coronation church in Székesfehérvar. The event was
subsequently described in the leading royal chronicle as having taken
place ‘with the consent and unanimous will of all the barons and of the
entire nobility of the entire realm of Hungary, and with the Holy
Crown’. Plainly, the chronicler considered it worth reporting that Louis’s
succession depended not only upon primogeniture but also upon the
appropriate diadem having been used and upon the unanimous consent
of all. The chronicler did not grade these elements in any order — all
were equal marks of kingship and authority, and of the right to succeed.’

There is nothing unusual about this conflation. We may note the
same in regard to late medieval France and even, in literature, to the
circumstances attending King Arthur’s promotion to the throne: pulling
the sword out of the stone was not enough, for, as Merlin pointed out,
Arthur’s legitimacy also rested on his royal descent.® In Hungary,
however, the elective principle became enlarged. This development had
its origin in the misfortune that for almost two centuries from the death
of Charles Robert in 1342, no Hungarian ruler left an indubitable
male heir: Louis I (1342-82), Sigismund (1387—1437), Wladislas I
(1440—4), Ladislas V (1445—57) and Matthias Corvinus (1458—90) all
died without surviving sons. Albert (1437-9), Sigismund’s son-in-law
and successor, did eventually produce a male heir, Ladislas (V), but only
after he had died and in defiance of the widowed queen’s midwives and
seers, who had confidently predicted a girl. So, by the time he was born,
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the kingdom had passed into the possession of Wladislas I; a faction
managed, however, to have him properly crowned. Each royal death
prompted in its turn a political emergency, which was resolved to begin
with by the royal council. After 1444 and the death of Wladislas I at the
battle of Varna, however, the Diet moved into the foreground, for in the
ensuing chaos the various baronial factions were keen to build a
consensus. From this point onwards, when there was no obvious heir, the
Diet decided.

So, when Ladislas V died in 1457, it was the Diet that recognized
Matthias Corvinus as the rightful heir, following the coup organized by
his mother and uncle. Matthias had not a drop of royal blood in him and
his reputation largely hung on the inherited charisma of his father, John
Hunyadi, who had been governor of Hungary during Ladislas V’s
minority. On Matthias’s death in 1490, the Diet rejected the claims put
forward by his illegitimate son, John Corvin, and opted instead for the
Bohemian king, Wladislas II. In so doing, they rejected the idea of
descent by genetic proximity, for both Frederick III of Habsburg and his
son, Maximilian, stood closer biologically to Matthias’s predecessor,
Ladislas, than did the Polish Jagiello ruler of Bohemia, Wladislas.
Moreover, the Diet chose on this occasion to ignore the succession pacts
agreed between Frederick III and Matthias, according to which the one
would succeed to the other’s lands in the event that he died without an
heir. The Diet did not see itself as bound by such private arrangements.

The test came with the reign of Wladislas II. Wladislas was already in
his forties when he succeeded to the Hungarian throne, and in poor
health. After two marriages without issue, he took the 18-year-old Anne
de Foix-Candale as his wife. In 1506, she produced a male heir — the
new-born baby was so weak that he had to be put in an incubator made
of the carcasses of freshly slain pigs, but the treatment worked.” The boy,
Louis, was an indubitable heir and his father’s rightful successor.
Nevertheless, Wladislas still thought it expedient to have Louis crowned
in his own lifetime and to obtain the consent of the Diet to this unusual
arrangement. The coronation was accompanied by a ceremony in which
the assembled nobility were expressly asked by the Palatine whether
they accepted Louis as king — the first occasion upon which this so-
called ‘old custom’ was in fact invoked.® Louis entered upon his
inheritance following his father’s death in 1516. There was no second

coronation.
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Even, therefore, when the biological line of succession was
unimpeded, the approval of the Diet was considered an aspect of
king-making. Suitability, as determined by the Diet, and biology were
thus the ingredients determining the succession, but their measure and
sufficiency were not quantified, depending instead upon circumstance.
Nevertheless, Stephen WerbGczy wrote otherwise. Back in 1505,
WerbGczy had been a party to the so-called Rikos Declaration (he may
indeed have written it), by which the Diet affirmed that in the case of
Wladislas’s death it should elect a ‘national king’.” But, at this point,
Wladislas was still lacking a male heir and the danger was that, should
he die, a Habsburg would succeed. The text of the Declaration was,
however, specific on the point that biology trumped election, the consent
of the Diet only being required in the event that ‘there be no male heirs
who by the law and custom of this kingdom are entitled to succeed’.
But in his Tripartitum, written just a decade later, WerbGczy stated
the complete opposite. Having adumbrated the interrelationship of the
monarch and the nobility, he wrote: ‘these two, by virtue of some
reciprocal transfer and mutual bond between them, depend upon each
other so closely that neither can exist without the other. For the prince is
elected by the nobles [emphasis mine}, and nobles are created and adorned
with the dignity of nobility only by the prince.’'”

Werbdczy's elegant description lacked nuance and was, to that extent,
misleading, but it provided the underpinning for elective monarchy.
Following the death in 1526 of Louis II at the battle of Mohdcs, the
Hungarian Diet split, for Louis had left no son. One faction favoured the
succession of Ferdinand (I) of Habsburg, who was married to the dead
king’s sister, Anne, and whose own sister, Mary, was in turn the dead
king’s widow. Ferdinand based his claim on heredity, as the closest
relative to Louis, albeit through marriage. The other faction looked to
John Zépolya, the voivode of Transylvania, and to the terms of the Rdkos
Declaration. By this measure, since there was no successor to Louis, a
‘national king’ might be elected. Two diets accordingly met and elected
two kings, both of whom were crowned with the sacred diadem in
Székestehérvar by the same bishop of Eger (the Archbishop of Esztergom
having perished in the recent battle). There was, however, a difference.
For the pro-Zédpolya side, which included Stephen WerbGczy, election
was the decisive mark of legitimacy, but for the pro-Habsburg group it
was an act not of constitution but of recognition.
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These opposing strands would be teased out in the century following.
The Zédpolya monarchy was transformed first into an ‘East Hungarian
Kingdom’ (the rest having been occupied by the Habsburgs and
Ottomans) and then, in 1570, into the Principality of Transylvania,
the ruler of which was elected by the Transylvanian Diet. Until the
principality’s collapse at the end of the seventeenth century, there would
be at least 20 princes — the precise number depends on how one counts
rivals and pretenders. On average, therefore, the government changed
hands about every five years as princes were elected, deposed or
murdered. Transylvania was the home of noble republicanism at its most
raw.'' By contrast, the crown in Habsburg Hungary proceeded from
father to son, and in the absence of direct heirs even to collaterals.
Elections were held, but usually these were organized in the previous
king’s lifetime so that the reigning monarch might put pressure on
the representatives attending the Diet. So embedded was the tradition of
Habsburg inheritance that in 1618 the Diet approved the succession of
King Matthias IT’s cousin, Ferdinand of Styria, even though Ferdinand’s
religious policy threatened the fragile confessional status quo in the
kingdom.'? (Matthias II was also Emperor Matthias I, and Ferdinand of
Styria became in turn Emperor Ferdinand II.)

Ferdinand I obtained in 1547 the Diet’s agreement to the permanent
succession of his heirs. Exactly 140 years later, in 1687, Leopold obliged
the Diet to give its renewed consent to the Hungarian Crown remaining
hereditary in the House of Habsburg.'> Nevertheless, in a customary
regime, the authority of statute is legally incomplete unless confirmed
and approved by popular observation and consensus. The difficulties
involved in measuring the degree and temporal extent of this
approbation meant that every law might in principle be contested.
Ferenc Rakéczi’s Recrudescunt manifesto of 1703, which launched his
rebellion against Leopold I, thus repudiated the idea of a hereditary
monarchy, affirming instead the right of election, ‘which custom
was maintained for centuries unimpaired’.14 Two years later, the Diet
appointed Rédkdczi ‘ruling prince’, and shortly afterwards deposed
Leopold’s successor, Joseph 1. At the end of the century, it was similarly
argued that the Habsburgs had by their usurpations broken the thread of
dynastic succession, on which account the kingdom had reverted to the
customary status of an elective monarchy."” The deposition of Francis
Joseph and of the House of Habsburg in 1849 was likewise made on the
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grounds that the dynasty had forfeited its right to rule, on which account
the hereditary monarch was replaced by an elected head of state. The
contest between hereditary and elective principles — between so-called
Legitimists and Free Electors — would sharpen almost to the point of
civil war after World War 1.'°

Diets and Statutes

Several types of representative assembly operated in Hungary up to the
fourteenth century. One was an extended meeting of the royal council
and another was an open session of the royal court, convened to deal with
specific political emergencies. Sigismund’s need for cash and troops,
both to repel the Ottomans and, later, to make good his claim to the
Bohemian throne, obliged him to convoke diets to which the nobility
sent elected and empowered deputies. In the decades that followed
Sigismund’s death, diets met with increasing regularity, comprising at
first noble deputies chosen by the counties. Increasingly, however, they
became mass events, at which many thousands of nobles attended. Part
of the reason for this was political expediency and the need to form a
consensus that embraced as many noblemen as possible. Another reason
lay in the structure of noble landholding. Since noble land in Hungary
was not subinfeudated, nobles held their land directly of the monarch.
They were thus his immediate vassals, as much entitled to give him aid
and counsel as any of the kingdom’s great lords. As Werb8czy himself
put it, in an enduring tag, great lords and nobles were equal to the extent
that they enjoyed ‘one and the same liberty’ (#na eademque libertas)."’
The first mass assemblies of the nobility took place in Hungary
during the succession crises of the 1440s and 1450s, and Matthias
Corvinus continued to summon them at key political moments. During
the reigns of Wladislas IT and Louis II, however, the momentum for mass
diets became almost unstoppable, with individual diets mandating that
their next assembly or assemblies be attended by all nobles on pain of
fine (or worse). Since there was no limit to the business of the realm in
which the opinion of the kingdom’s nobles might be sought, their
meetings became increasingly frequent. During the reign of Matthias
Corvinus (1458—90), the Diet met about 25 times, less than once a year.
But under his successors, it convened on at least 43 occasions in 36 years,

often meeting twice or even three times in some years. On most
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occasions, the press of noblemen in attendance meant that the Diet had
to be convened in the open, on the Field of Réakos beside Pest.'®

Since diets might also act as military musters, the nobles often
attended armed and accompanied by their retinues. Mass diets could be
shambolic and violent events — ‘tumultuous’ is the term used by some
historians — but this was not always the case. Two fairly detailed
accounts survive of the Hatvan Diet of 1525, and these provide almost
all that we know of how Hungarian diets operated in practice in the
Middle Ages."” It would appear that matters were actually quite orderly,
although this may have been due to the Hatvan Diet being held at a
distance from the provocations of the capital and its shops. Accordingly,
the vicinity was not raided for supplies, but instead the provision of some
sort of market made foodstuffs plentiful — so much so that geese and hens,
we are told, wandered freely about the encampment. The Diet itself
assembled in some sort of fenced compound that was patrolled by
armed horsemen, with only two gateways providing access. Within the
enclosure, Gypsies — who traditionally fulfilled the role of executioners —
maintained a conspicuous presence. Here, a wooden stage was set up, ‘in
the form of a theatre’, on which the king and members of the royal council
gathered. These were then berated by the assembled noblemen.

As the Hatvan example suggests, the Diet was at the start of the
sixteenth century organizationally immature, remaining more an event
than an institution. Although it appointed a speaker (orazor) to articulate
its demands, the Diet had no structure of committees, nor any
mechanism to ensure the fulfilment of its will between sessions. It could
not be summoned except by the royal command, and its right to be able
to convoke itself was never acknowledged. The Diet’s order of business
seems, moreover, to have been decided by the royal council, which not
only drew up in advance a list of the royal propositions for debate but
also occasionally drafted proposals of its own for royal approval. Petitions
arising from the floor of the Diet, possibly conveyed through the speaker,
were then added to the agenda and, if approved, incorporated within the
statute issued after the Diet’s close.

Nevertheless, the way the Diet met and the manner in which it
conducted its affairs indicates the ‘double polarity’ (Doppelpoligkeit) or
structural dualism which underpinned the political order. The king
physically confronted the political community — rex versus regnum,
and executive versus the noble nation. Transactions between the two
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similarly emphasized the duality of their relations, with both
exchanging proposals for legislation until agreement — or rupture —
obtained. In the working-out of legislation, rex and regnum each
comprised separate subjects of right. Their authority was autarkically
derived and self-generating. It did not rest on the conferral of rights
from one to the other, for the prerogatives of each were complete in and
of themselves. Although the aim of their negotiation was to arrive at a
common position, summarized in a statute or decretunz, the outcome was
not so much a body of legislation as a treaty. For this reason, we may say
that the ensuing provisions were not made, as in England, by the king
in parliament, but by the king and parliament.

Following the Habsburg takeover, meetings of the Diet became
fewer, the numbers of those attending more controlled, and the venue
more comfortable, now consisting of whatever large buildings were
available. The council, which had at its core the leading royal office-
holders, was in 1608 transformed officially into an Upper House, but it
had been operating more or less in this capacity for at least the previous
century. The Lower House consisted of representatives drawn from the
noble counties, to which were added deputies of the principal cities and
religious houses. The dualist structure that had developed in the Middle
Ages continued to determine relations between Crown and community.
The king advanced his propositiones. The two houses submitted in turn
their counter-proposals (known as gravamina or ‘grievances’), often with
groups sending in their recommendations separately, after which rex and
regnum bargained in a process that could last for several years. The idea
that only the Crown should initiate legislation was qualified in the
1790s, with the appointment of commissions of the Diet for the drafting
of legislation (but, even then, they failed to push through their work).*"

During the later seventeenth century, the work of the diets became
more streamlined through the use of committees and through
formalized arrangements for the exchange of information and opinions
between the two houses. Nevertheless, procedures were never firmly
established, but continued to be regulated by custom and by what,
depending on the occasion, custom was said to be. First, it was uncertain
what the Diet might discuss. Matters of foreign policy and defence as
well as the broad ambit of executive authority were considered reservata,
as belonging to the monarch alone. Justice and administration were, by
contrast, shared powers or communicata, while the determination of taxes
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and military recruitment depended almost entirely upon the Diet’s
consent. Yet the distinctions between the spheres were in practice
blurred. Precise definition suited no one, for it imposed limitations.

Secondly, there was no established voting system. Sometimes, the
Lower House voted by blocks, according either to status group or to
geography (city deputies, clergy, Trans-Danubian deputies, and so on).
On other occasions, each deputy voted individually. This was not,
however, a numerically driven process. Voting was public and often took
the form of a speech. In the expression of the time, however, votes were
not counted, but ‘weighed’ (vota non numerantur sed ponderantur), with
greater influence given to the opinions of the ‘wise and powerful’.
On occasions, noise alone was sufficient. The appointment in 1741 of
Francis of Lorraine as Maria Theresa’s co-ruler was thus achieved against
the wishes of the majority by a claque of the queen’s supporters, who at
the appropriate moment cried out ‘Long live the co-regent!””' In the
Upper House, to the extent that it voted at all, decisions were mostly
reached by reference to the volume of shouts.*

At the end of the Diet, a statute or decretum was composed, which
brought together the resolutions agreed in readiness for the royal seal.
The chancellery composed this, and in the seventeenth century abused
its position by editing the final document according to the royal
interest. Most notoriously, in 1604 the agreed articles were rewritten
so as to ban Protestant worship and prevent any future diet discussing
matters of religion. By the eighteenth century, however, it was usual
for the drafting to be undertaken by a mixed commission of the Diet
and the chancellery. In the event that there was such disagreement
between ruler and Diet that no statute could be agreed upon, the
monarch might bypass the Diet completely and enforce the royal will
by decree. The text of the statute of 1526, which permitted the
monarch to use his ‘power and authority’ to do all that was necessary for
‘the defence, liberty and other needs of the realm’, might thus be
invoked to permit legislation by decree.”® So when in 1765 the Diet
refused the Queen’s proposals for a reform of conditions on the land,
she forced the changes she wanted by decree. The extent to which the
ruler might make law by his or her own volition (proprio motu) was
contested and, as an expedient, dangerous. The Hungarian counties
might in extreme circumstances simply refuse to implement the terms
of the decree, declaring it to be legally invalid. In this case, the only
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recourse was either to resume negotiations or for the ruler to impose
commissioners, backed up by troops.

Rulers published hundreds of decrees every decade, mostly of an
administrative nature — on, for instance, temporary quarantine
restrictions, the use of post horns, fire regulations, and so on. These
were read out in county assemblies, filed away (or lost) and sometimes
implemented. There was no corpus of decrees to which the obedient
official might turn. The earliest compilation was made only in the early
nineteenth century as a private work and it just contained epitornes.24
The content of most decrees was accordingly forgotten, unless absorbed
into practice. In this respect, the authority of royal decrees rested over
time upon customary use. Incredibly too, the statutes agreed by ruler
and Diet were not retained in an official archive or on a parliamentary
roll. Their texts were distributed and sold (often in abbreviated form),
and it was up to the purchasers to keep the copies safe. Collections of
statutes were until the sixteenth century made by hand and thereafter
printed privately. By this time, most of the medieval statutes had
been lost or garbled in their transmission. After 1600, statutes were
routinely published in printed form. Even so, they were subsequently
reprinted in compendia with errors and omissions. If they had space to
spare, editors often added in at the end of a compilation some extraneous
material, which by its inclusion acquired a measure of unmerited
legal authority.

The privately printed Corpus Juris Hungarici, published in successive
and updated editions from the late sixteenth century, was therefore a
deficient resource. For instance, the version of the statute of 1492 given
in the 1779 edition of the Corpus_Juris contained 600 errors; the text of
the Tripartitum, as published in the same collection, had about 2,000,
including even the length of the bar that supposedly determined the
kingdom’s scheme of measurement. It was later estimated that the entire
body of the Corpus_Juris contained over 13,000 errors.”> On top of this,
most of the provisions included in the Corpus Juris were no longer
relevant, while others were contradictory. Courts borrowed haphazardly
from whatever portions seemed to offer the best justification for their
determinations. Attempts to reorder the Corpus Juris into a manageable
whole (of which there were many) proved stillborn. The authority of
successive editions had been sanctified by use and thus the Corpus Juris
could not be set aside. Likewise, so it was maintained, the errors that had
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crept into its text had been adopted in practice and so carried a greater
. o .26
authority than the pristine version.”

Liberties, the Golden Bull and the Right of Resistance

Despite the indeterminacy about the actual content of the kingdom’s
statutes, Hungarians were convinced that there were a few provisions
that were clear, known and true. These they called their ‘liberties’ or
‘freedoms’. The charter to which they most frequently appealed in this
context was the Golden Bull of 1222.*” The Golden Bull had been
issued by King Andrew II at a time of chaos and of institutional flux, and
contains at its heart a petition presented to the King by some of his
subjects. The vocabulary of the Golden Bull is archaic: noblemen are
called servientes, only the greater lords are referred to as nobles, and the
royal office-holders and retainers are described as iobagiones, which is a
debased Turkic word. Many of the Golden Bull’s provisions related to
practices that disappeared in the century or so following its issue: the
annual debasement of the coinage, the management of the royal finances
by Muslims and Jews, the free disposition of property in the event of
death without a male heir, and the assignment of semi-free warriors to
earthwork castles. The Golden Bull also included a provision which
permitted nobles to resist the ruler should he breach its terms, which
probably at the time of its publication meant only that they might
counsel the king without fear of retribution. The ‘right of resistance” was
not included in the Golden Bull’s reissue in 1231, but replaced with
what was understood at the time to be the more powerful sanction of
excommunication.

The provisions of the Golden Bull, but not including the resistance
clause, were amplified over the succeeding decades in four further
‘charters of liberty’ (in 1231, 1267, 1290 and 1298). These charters
were, however, soon lost, misplaced or forgotten. So, when in 1351 King
Louis I sought to codify the rights and obligations of the nobility, the
Golden Bull provided the sole starting point. Louis accordingly
confirmed its contents verbatim (he did, however, modify arrangements
in respect of the right of succession to landed estate). From this point
onwards, the Golden Bull was regarded as emblematic of noble liberty
and frequently reissued, often on the occasion of a new king’s
inauguration. In 1440, the Golden Bull was included in a /ibe/lus, which
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was confirmed by Wladislas I several days after his coronation. Matthias
Corvinus, on the occasion of the coronation Diet held in 1464, also
expressly agreed to uphold the terms of the Golden Bull. Matthias’s
successor, Wladislas II, similarly committed himself after being crowned
in 1490 to maintain the terms of the Golden Bull. On the occasion of his
wife’s coronation in 1521, Louis II likewise promised to uphold the
Golden Bull’s contents. From the sixteenth century onwards, the text of
the Golden Bull was included in successive editions of the kingdom’s
laws, as the only surviving piece of thirteenth-century legislation.

In the Tripartitum of 1517, Stephen WerbGczy rehearsed the liberties
of the nobility: their freedom from arrest, their subordination to the
king’s justice alone, their exemption from taxation and other imposts,
and their right to extract revenue, and thus servile labour, from their
landed estates. To these, however, he attached the right of resistance as
declared in the Golden Bull.”® Despite the inventiveness of their
explanations for rebellion, Hungarians had never before justified
their actions by reference to the Golden Bull. Now, however, it was
written into the most popular legal text in pre-modern Hungary and
provided part of the ideological baggage by which the Hungarian
nobility justified armed insurrection against the Habsburg ruler.

In 1687, the Diet agreed to Leopold I's demand that the right of
resistance included in the Golden Bull be abolished along with the right
to elect the ruler.”” Nevertheless, the right of resistance was by this time
considered so embedded in customary observance as to make it
impervious to statute. It was thus invoked as justification for Rdkdczi’s
rebellion, formed part of the intellectual arsenal deployed against the
government of Joseph II in the late 1780s and provided a little of the
rhetorical underpinning behind the deposition of the House of
Habsburg in 1849. The right of resistance was also assumed by
Hungary’s county governments, expressing itself in the nineteenth
century in the vis inertiae (the ‘respectfully putting aside’ of royal
instructions), in breaking the seats of commissioners appointed over
them and in the sealing-up of committee rooms. Like the right to elect
the ruler, the right of resistance was deemed a privilege that was so
rooted in history as to be impossible to efface.*

In an unusual twist, however, the coronation oath altered in 1687 on
the occasion of Joseph I's succession to the throne in the lifetime of his
father.”' (Joseph was nine years old at the time.) Hitherto, the terms of



AHHC Chapter 2—25/9/2018—NANDHINI.P—576436—IBTauris

4 A HIsTORY OF THE HUNGARIAN CONSTITUTION

the coronation oath had been generalized, including such promises as the
maintenance of justice and the Church, and the preservation of the
kingdom’s territory and of its liberties. To these was now attached
specific reference to the resistance clause in the Golden Bull which was
declared void. Recollection of the Golden Bull and of the resistance
clause thus entered into the coronation ceremony, albeit in an oblique
and roundabout way, and remained there indeed until the collapse of the
historic kingdom in 1918.

If the resistance clause in the Golden Bull was now declared
abolished, presumably the rest of the charter retained weight. Yet this
was plainly not the case, for most of its clauses had lapsed. Nor, indeed,
did the formulation which WerbGczy gave in the Tripartitum of the
nobility’s rights provide any guarantee that these rights would be
maintained. For instance, the nobleman’s freedom to extract whatever
revenues he chose from his estates was frequently thwarted by the
intervention of royal officials and finally laid aside by Maria Theresa in
1765, when she imposed an upper limit on servile obligations. The
liberties of the political nation remained imprecise, depending on who
had the political upper hand. Indeed, the prevailing regime of
uncertainty was acknowledged in the so-called Revisionsklausel, which
after 1687 was included in either the royal oath or the inaugural diploma
published on the occasion of the coronation, or sometimes in both.
In this clause, the king promised to uphold the rights of the kingdom’s
nobility ‘as the king and the assembled estates shall agree on the
interpretation and application thereof” (prout super eorum intellectu, et usu,
regio ac communi statuum consensu diaetaliter conventum fuerz't).3 % In short,
the content of the nobility’s rights and the nature of their relationship to
the Crown were not fixed, but expressly negotiable.

Conclusion

The ancient constitution was an invention of the late eighteenth century.
Before this time, all that may be said is that rex and regnum, king and
political community, were competing subjects of right, each possessed of
what they considered to be separate and self-generating rights. Their
relationship allegedly rested on customary principles, but these were,
like all of customary law, uncertain, malleable and open to new
constructions. What the constitution was at any one moment depended
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upon political circumstance, which worked against the establishment
of norms around which a lasting consensus might be obtained.
Institutional rules and the content of the kingdom’s public law were
thus, until the nineteenth century, principally determined by temporary
and shifting relations of power. Under these circumstances, there could
be no stable construction or set of agreed norms sufficient to merit the
name of a constitution. In place of an ‘ancient constitution’, there was
only an ancient contestation.
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CHAPTER 3

THE BIRTH OF THE
CONSTITUTION IN
FIGHTEENTH-CENTURY
HUNGARIAN POLITICAL
THOUGHT!

Istvan M. Szijarto

This chapter is to explain the circumstances under which the idea of a
constitution of Hungary was born in the eighteenth century, and present
those historical moments that had a decisive impact on shaping this idea.
Therefore, a historical background is offered stressing those long-term
developments that were crucial for Hungarian constitutional history,
also drawing the contours of the structure of Hungarian politics in this
century, and paying attention to Hungary’s differences from the
Habsburgs’ other provinces. To approach this topic, it seems to be
convenient to take our starting point in a well-known nineteenth-
century fact.

When Ferenc Dedk presented his framework for the Austro-
Hungarian Settlement on 16 April 1865, in his so-called Easter Article,
he based his legal argument on the Pragmatic Sanction,” the solemn
decree regulating the Habsburg succession to the throne, as accepted by
the estates of Hungary at the Diet on 30 June 1722, and subsequently
enacted as Articles 1—3 of Act 1723.” Dedk did so despite the fact that
earlier he took great pains to demonstrate the legal validity of the
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so-called April Laws of 1848 that thoroughly redefined the relationship
of Hungary and its Habsburg king.” In political terms, however, he was
completely right to take one step backwards and go back to 1722 to find
a basis mutually acceptable both for Hungary and the Habsburg dynasty,
for the appointment of an independent Hungarian government
happened on 17 March 1848 under the direct influence of revolutions
in Vienna and Pest.

The Pragmatic Sanction was, however, accepted by the estates of
Hungary in 1722 without any resistance or second thoughts, in the
optimistic political climate both of impending beneficial reforms
prepared by the Systematica Commissio (1722) and, especially,
of compromise; King Charles III (as Emperor Charles VI) was ready to
guarantee noble rights. The Pragmatic Sanction was, first of all, a
regulation determining the precedence of different successors of Leopold
I to the throne, but also stipulated the ‘indivisibility and inseparability’
of Hungary and the other kingdoms and provinces of its Habsburg
king.” It opened a way for Maria Theresa to ascend the throne of the
kingdom of Hungary, as in 1687 the hereditary rule of the Habsburgs in
Hungary had only been accepted for the male line of the dynasty.

That was an important step in the constitutional history of Hungary,
bringing to an end the 150-year-long Ottoman occupation of the central
territories of the country and the parallel existence of two Hungarian
states: the kingdom of Hungary, ruled by the Habsburgs in the west
and the north on the one hand, and the Ottoman vassal state of the
Principality of Transylvania in the east on the other. As a result of
the Ottomans’ failure to take Vienna in 1683 and the serious defeat
inflicted on them in open battle by the Christian coalition, Hungary was
reconquered in the ensuing one and a half decades, and Transylvania
was reincorporated under the Crown of St Stephen. The declaration by
the Hungarian Diet in 1687 that it accepted the hereditary rule of
the House of Habsburg in the male line, as well as renouncing the
Hungarian estates’ right to lawful resistance to their king, heralded a
new era. The Pragmatic Sanction sealed this process.

But the constitutional and political conditions of eighteenth-
century Hungary were not only set in the final years of the seventeenth
century but also in the early eighteenth, especially by the war of
independence led by Ferenc II Rédkéczi (1703—11), triggered not by
the self-defence of Protestants (mainly in Eastern Hungary) against the
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Counter-Reformation, as was the case with the earlier Hungarian
rebellions against the Habsburgs, but first of all by the overall
dissatisfaction at the conditions created by the protracted war expelling
the Ottomans (1683—-99); the liberating imperial troops imposed a
barely bearable burden for the populace on the one hand, and the
political rights of the estates of Hungary were curtailed on the other —
the rights of levying the contribution, the war tax, had been lost by them
already in 1670 and also the nobility was taxed, as often but not always
since 1526.

The Rakoczi rebellion was a fully fledged war of independence by
Hungary, led by the greatest landowner of Hungary, Prince Ferenc II
Rakoczi, elected Prince of Transylvania, and conducted in unofficial
alliance with Louis XIV of France, waging the War of the Spanish
Succession against the Habsburgs (1701—14). Although it ended in a
military defeat with the country exhausted also by a severe plague, it still
forced a conclusion on both parties involved: on the one hand it was a
political reality that a dissatisfied Hungary could cause significant
problems for the Habsburgs pursuing their dynastic interests in the
West, and several imperial regiments had to be committed in Hungary
while they were painfully missed in the main, Western theatre of war; on
the other hand, the resources of Hungary were proved to be inadequate
to attain full independence. Therefore, the Treaty of Szatmdr (1711),
which concluded the war, also stabilized the position of the Hungarian
estates, restoring the earlier political structure in which the Crown and
the estates were situated at two opposing poles of the field of politics.

This dualism was, by then, increasingly seen as an anachronism in the
age of absolutism in Europe. Nevertheless, the Diet regained control
over taxation, and noble elites (the aristocracy and gentry, in contrast to
the masses of petty nobility) did not have to pay the contribution any
more. Although the kings of Hungary were not elected, their coronation
oaths and the diploma inaugurale issued by them before their coronation
were still a result of bargaining with the Diet and conserved elements
of the former Wahlkapitulationen.® Moreover, the estates preserved their
monopoly on regional administration through the institution of
the counties as well as significant rights in national administration and
jurisdiction.

The Treaty of Szatmdr was not just one of many settlements in the
long history of animosity between the Crown and the Hungarian
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nobility, it was also the cornerstone on which the status of Hungary in
the Habsburg Empire had been constructed, and to which even Ferenc
Dedk saw it as advisable to reach back when the last important
compromise, the Settlement of 1867, was under construction. This is
convincingly demonstrated by the fact that, in contrast to the kingdom
of Bohemia, which elected Charles Albert, Elector of Bavaria, later
Emperor Charles VII, as its king, Hungary stayed loyal to Maria Theresa
in the War of the Austrian Succession (1740—8), saving her empire — or
at least that was what Montesquieu claimed.’

The subsequent treatment of Hungary can partly be explained by
Maria Theresa’s sincere gratitude and partly by the sound insights of
Viennese statesmen into the viability of the 1711 settlement. Thus,
the kingdom of Hungary was excluded from the centralizing reforms
enacted by Count Haugwitz, which sought to enhance Habsburg
military power in order to reclaim Silesia from Prussia. In order to
achieve this goal, taxation was reformed. Not only were more taxes
collected from commoners, but also regular taxation was introduced for
the clergy and the nobility. In addition, institutional changes bound
the unreliable Czech provinces of the empire more closely to its core
Austrian provinces.

In the long run, it is the Haugwitz reforms that can be identified
as the beginning of the Sonderweg of Hungary within the Habsburg
Monarchy, as Gyula Szekfi observed.® Hungary had always been a
special case among the kingdoms and provinces of the empire but, from
the mid-eighteenth century, these peculiarities took the form of a new
political structure completely different from the rest of the Habsburg
Empire. The establishment of the dual monarchy of Austria—Hungary
in 1867 reflected this difference more than a century later. Hungary’s
distinctiveness within the empire can also be traced back to its separate
system of counties, a regional organization of noble self-government,
which served as the local representatives of the state. Peter Dickson
pointed out that while the Diet could be ignored (until 1792, it was
convoked only eight times after 1687, and not once between 1765
and 1790), the counties could not be bypassed. Thus, while the other
provinces of the empire were administered by bureaucrats, Hungary was
run by nobles.” Robert Evans, moreover, suggests that this county
administration, and its political expression in the Lower Chamber of the
Diet through the county deputies, was an effective rival to the centrally
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appointed royal administration which transmitted imperial policy into

Hungary. Political struggles in Hungary can therefore be interpreted as a
- . 10

battle between these two administrations.

Taxes and Compromises

The political chessboard of Hungary had three characteristic
arrangements in the eighteenth century; the first decades were markedly
different from the bulk of the century, while its final years saw the
emergence of a completely new pattern. The sessions of the Diet were
roiled by religious debates in the 1710s and 1720s, culminating in the
hefty clashes between Catholics and Protestants in 1729. In all these
debates, the political game of the seventeenth century was turned
around. While Hungarian Protestants were a majority and formed the
backbone of anti-Habsburg resistance in the seventeenth century, by the
eighteenth, reduced to a minority among the estates, they were often
forced to look for support from Vienna, from the tolerant Charles III and
especially from the almighty Prince Eugene of Savoy. On the other hand,
Hungarian Catholics evoked the estates’ privileges in their efforts to
pursue a more severe Counter-Reformation. Tensions between the two
denominations caused the religious question to be regulated by royal
arbitration, with the so-called Carolina Resolutio (1731) even forbidding
religious matters from being put before the Diet. Curiously, this also
resulted in a swift agreement between the estates that bridged the
denominational divide as representatives of all denominations formed a
unified front against the Crown in Hungarian politics. Thus, the dualist
model of king and estates can best characterize the political climate of
Hungary in the mid-eighteenth century. In these decades, the question
of the contribution and the extent of the nobility’s privileges was central
to politics, helping Catholics and Protestants to work together for both
(what they perceived to be) the national interest and the interests of the
aristocracy and the gentry.

In contrast to the situation in most of the sixteenth and seventeenth
centuries, when noble taxpaying was the rule, the eighteenth century
was characterized by the tax immunity of the nobility. This tax
immunity did not, however, extend to the masses of the petty nobility;
for the taxing of the group of armalistae see §4 of Article 6 of the Law of
1723, and for the taxing of other petty nobles see e.g. the practice of the
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County of Somogy in the 1720s."" All strata of the nobility also helped
fund the occasional subsidia, oftered voluntarily by the Diet — although
this occurred infrequently in the eighteenth century. Thus, it was only
partial tax immunity. Nevertheless, it was certainly the most dearly held
privilege of the Hungarian political class in the eighteenth century, and
it was under threat from enlightened absolutistic rulers, who regarded
this as an infringement on the common good.

The other constant topic of politics in this period was the extent
of the annual contribution, paid by the misera plebs contribuens, masses of
peasantry and other commoner taxpayers, but determined by the Diet.
The Rakdczi rebellion had won back this right for the estates, and its
form from 1722 was the following: after lengthy bargaining with the
Crown, the Diet offered an increase in the existing contribution, which
was then collected annually until Crown and Diet again agreed to a
further increase. When the amount of Hungary’s contribution over the
entire period is considered, it becomes clear that the Rakéczi rebellion
not only won back — albeit incomplete — control over taxation for the
estates and secured their immunity from the most onerous taxes that
had been imposed on the landed nobility in the seventeenth century,
but it also won much lower taxes for the misera plebs contribuens. Their
contribution fell from 3—4 million forints at the turn of the century
to 1.5—2 million forints in the years after the conclusion of the Treaty of
Szatmar. For the Crown, it took more than half a century of bargaining
with the estates to return the annual contribution to the level it had
reached around 1700." The amount of the contribution clearly reflected
the development of the power relationship between the estates and the
Crown in Hungary. The Rdkdcezi war of independence won a very strong
position for the estates, which was then gradually eroded up to the
1780s. The upheavals of the international position of the Habsburg
Empire brought only temporary changes in this respect, for example in
1740—1 and in 1789-90.

In the meantime, however, a restructuring took place within the
camp of the estates that was clearly reflected in the institutional
development of the Diet, especially in the relationship of the two houses
of the Diet, the development of the so-called sessio circularis and that of
the voting procedures. The Lower Chamber, mostly composed of the
deputies of the counties, royal free boroughs and ecclesiastical bodies,
came to dominate the Upper Chamber, composed largely of bishops and
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magnates, while within the Lower Chamber itself, county deputies got
the upper hand. The unofficial sessions of the sessio circularis developed
into the main decision-making foci by 1790, and in the Lower House,
representatives of the clergy and the royal free boroughs were reduced
to one block vote each. While the Hungarian estates were led by the
aristocracy in the early eighteenth century, in the Diet of 1790/1
the well-to-do gentry, the bene possessionati, obtained the upper hand.
This change was a manifestation of a broader social trend, for the
growing influence of the bene possessionati had first become evident in
the county assemblies before making itself felt in national politics.

The Diet of 1728/9 was a turning point not only in the relationship of
the Upper and the Lower Houses. It was at this Diet that the authority
of the aristocracy was publicly challenged for the first time and the
bene  possessionati launched their protracted but ultimately irresistible
takeover. This Diet, with its heated confessional debates, also served
as a milestone which marked the closing of the age of confessionalism
in Hungarian politics and the beginning of the period in which
constitutionalism became its dominant theme.

The Diets of 1751 and 1764/5 brought an increasing tension with
the Crown, because, to Maria Theresa’s growing dissatisfaction,
her proposals for the introduction of noble taxation were rejected.
Increasingly, the defence of noble privileges, the stubborn resistance to
raising the annual contribution, as well as the conservation of different
elements of the political system, were, under the direct influence of
Montesquieu, interpreted by Hungarians as defending the constitution
of Hungary. This reinterpretation of what had hitherto been termed the
customs, rights and privileges of the country, and was now termed a
constitution, entailed the increasingly strong conviction that its defence
was a question of principle rather than of interests that could be the
subject of political bargaining. In practice, this meant a gradually
accelerating erosion of that capacity for compromise that had been so
important for the Hungarian political elite to manage political conflicts,
thus bringing us to the final phase of the constitutional history of
eighteenth-century Hungary.

Comparing eighteenth-century coronations, Akos Barcsay has
convincingly demonstrated that in these key situations there was always
evidence of both a need for compromise and a potential to reach this."?
Various tendencies in the late eighteenth century, however, clearly
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reduced this potential and increased the chance of open confrontation
between the estates and the Crown of Hungary. The high office-holders
of Hungary, the group situated at a crucial juncture in the political
system as members of the government and entrusted by the Crown,
resided in Vienna, but were still linked by a myriad of ties to the
Hungary of the estates, and had less and less chance to work successfully
towards a compromise.

Ruling uncrowned and without calling a Diet, Joseph II tried to
impose enlightened reforms on Hungary. Among others, he abolished
the autonomy of the counties, introduced German as the official
language and made preparations towards introducing a general land tax
abolishing noble tax immunity. When he died in 1790 and his regime
collapsed, the high office-holders of Hungary successfully forged a
settlement to resolve a potentially dangerous situation. The estates of
Hungary sought to exploit the death of Joseph II to restructure politics
and acquire a position vis-a-vis the Crown comparable to the privileges
enjoyed by their Polish counterparts, but they were forced back to reality
and accepted a settlement with Leopold II. The pendulum returned to a
middle position after Joseph II's unconstitutional rule and after the
spring of 1790, when the estates of Hungary imagined that they would
be able to rewrite the country’s constitution.

The Constitution and the Common Good

Following the removal of denominational disputes from the agenda of
the Diet, and after their place was occupied by debates about the size
of the contribution and the nobility’s immunity from taxation, the bene
possessionati took the leading role among the estates. Thus, after 1764,
a demand for a certain kind of constitutionalism gradually came to the
forefront of Hungarian parliamentary politics. This solidified into a new
pattern on the chessboard of politics at the very end of the eighteenth
century, characteristic of what was to follow in the first half of the
nineteenth century. In this new pattern, politics was gradually polarized,
characterized less by a willingness to compromise and more by conflicts.
The incessant enumeration of grievances by the Hungarian estates
became a fruitless way of doing politics, scornfully termed sére/mi politika
by contemporary liberals, the politics of grievances, accompanied by
constant references to the d5i alkotmdny, Hungary’s ancient constitution.
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305 Later, this focus on constitutional issues in politics became the core of
306 the so-called kizjogi kérdés, the problem of public law, which was
307 dominated by the questions of Hungary’s intergration into the
308 Habsburg Empire, and it went on dominating Hungarian politics up to
309 the end of World War I.

310 The new obsession with constitutionalism in Hungarian politics was
311 the result of a reinterpretation of the earlier problems such as the size of
312 the yearly contribution, the extent of the nobility’s immunity from
313 taxation, and the intertwining question of the reform of the obsolete
314 noble levy (as the Crown repeatedly intended to replace this by a
315 regular army paid by the privileged) as constitutional questions. This
316 reinterpretation was evidently reinforced by Joseph II's reforms, which
317 affected the whole social—political order, and upset the complete
318 constitution of the estates, but the roots of this reinterpretation
319 can be found in earlier politics. In general terms, the influence
320 of the Enlightenment was important in Hungary, while the impact of
321 Montesquieu’s ideas was decisive. He saw the Diet at work in 1728, then
322 wrote about the Hungarian estates in very favourable terms. As a result,
323 his The Spirit of the Laws, published in 1748, became very popular in
324 Hungary. This book was the reason why the system of rights and
325 privileges came to be interpreted in Hungary as a constitution.
326 To quote Ldszl6 Péter, the Hungarian nobility ‘discovered, not unlike
327 Moliere’s burgher who learnt that he was speaking “prose”, that what
328 they possessed was a “constitution” rather than just a collection of
329 customary rights’.14

330 It was at the end of the eighteenth century, as a result of this slow
331 development, that the concept of a constitution came to play the central
332 role in Hungarian history throughout the nineteenth century. Jézsef
333 Takédts quotes Henrik Marczali, who ‘makes a very important point,
334 namely that the political language of referring to the ancient
335 constitution, as we know it from the political texts emanating from
336 the first half of the nineteenth century, was in use only from the late
337 eighteenth century’. Earlier, texts simply spoke about rights, privileges,
338 laws; constitutio as a complete building appears only from Joseph II's
339 rule.'” As Barna Mezey observed, the expression of sarkalatos tirvinyek,
340 the fundamental laws, is replaced by ‘constitution’ in Article 10 of the
341 Law of 1791 for the first time."® Similarly, among the instructions issued

342 by the County of Somogy to its deputies in the eighteenth century, the
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first to include the term ‘constitution’ was only issued in 1790."" It was
only then that this term first appeared in the ceremonial speeches; and it
was two years later that the term was used at the beginning of the
Diet by the Chancellor, who presented royal propositions, and by the
Archbishop, who received these in the name of the estates of Hungary.
Archbishop Jézsef Batthydny, head of the Catholic Church in Hungary,
called it a principal task of the incipient Diet to uphold the ‘ancient
constitution’. Half a page was consecrated in the published protocol of
the proceedings of the Lower House to the speech given by the personalis
J6zsef Urményi, chairman of the Royal Court of Justice, also Speaker of
the Lower House of the Diet. In this short text, the word ‘constitution’
features on no less than four occasions.'®

An overview of the vocabulary of eighteenth-century political texts is
also instructive on another point too. The secularized interpretation of
the common good became a central point of reference for early modern
monarchs inspired by Machiavelli and Jean Bodin. The ideal king of
enlightened absolutism was one who not only ruled by the grace of God,
but also served his country. R.J.W. Evans claimed that the dominance of
the Catholic Church was, from the 1740s, replaced by this variation
of patriotism based on the common good (allgemeines Woblsein, das
allgemeine Beste) as the official ideology of the state. Theoreticians such as
Karl Anton Martini and Joseph von Sonnenfels encouraged the teaching
of these ideas in schools, and Leibniz’s ideas were propagated by
Christian Wolff. It was central to Martini’s and Sonnenfels’s thinking
that the monarch represented the common good."’

State councillor Baron Egid von Borié insisted that the rights of the
enlightened ruler were based on the common good, and the common
good was also emphasized when the estates of Hungary were put under
pressure to make concessions and give up certain rights.”’ In the camp of
the Hungarian estates, it was through the high office-holders that the
concept of the common good was promulgated. For example, Jézsef
Urményi and Sindor Pészthory considered the laws of Hungary (but not
its fundamental laws) modifiable in the interests of the common good.”"
From the correspondence of the latter with Count Gyorgy Festetich a
fully fledged concept emerges, stating that it is the common good that
has to be served.”

The common good had, however, always been present in the other
half of the field of Hungarian politics, too. The basic structure of the
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political language used by the estates in Hungary was shaped by classical
republicanism, in which the common good had always featured
prominently, as a positive counterpoint to (supposedly negative) private
interests. By the late eighteenth century, however, the new
interpretation of the common good by proponents of enlightened
absolutism was accepted by the estates as well.”” It is not without
relevance that although the concept of the common good offered a firm
basis for cooperation between enlightened absolutism and the estates of
Hungary, this potential was never explored. Although representatives
of the Hungarian estates, and especially those who held high offices,
repeatedly referred to the common good in the second half of
the eighteenth century, by the end of the century the stress shifted in the
sphere of the values of republicanism from the common good to the ideal
of liberty, understood as participation in public affairs.

This process happened in parallel with the growing tensions between
the absolutist government and the estates, who redefined their rights and
privileges as the constitution of Hungary. The language of classical
republicanism was, therefore, complemented by references to the ancient
constitution. This alteration fit perfectly with the defence of privileges,
and was barely compatible with the concept of the common good.
The political language of the ancient constitution was, basically, a
distorted eighteenth-century Hungarian version of the political
language of classical republicanism. It expressed the full opposition to
the enlightened government, which monopolized the representation of
the common good. Thus, Hungarian noblemen, and in particular the
bene possessionati, who had obtained a dominant position in Hungarian
politics, adjusted the Roman virtues learned at school and subsequently
internalized them to conform to the social realities of their world.

Nation and Confrontation

The political speeches of the late eighteenth century also reveal how how
these ideas developed and how these elements solidified into a new
pattern of confrontational politics in Hungary.

Following the example of revolutionary France, the County of
Szabolcs demanded a solemn oath from its supremus comes as well as his
would-be deputies to the Diet in 1790, who were to represent the county
in the Upper and the Lower House respectively. It contained a pledge to
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stand for the country and its rights and to renounce all government
favours.”* The oath is, however, more remarkable for the fact that
the deputies and the supremus comes swore allegiance first to the ‘free
Hungarian nation’ (szabad magyar nemzet) and only thereafter to the king.
The nation was assumed, at least in the text of the oath, to possess
complete legislative powers — without reference to the king, who
actually shared this power with the estates of Hungary at the Diet, and
the regnum, the country here renamed as the ‘nation’. This was a
reinterpretation of far-reaching consequences; while non-Hungarians
could be members of the regnum, with the birth of linguistic nationalism
they felt increasingly excluded from the nation — and from power, too.
The term constitution did not, however, find its way into the text
written in the spring of 1790; the customary term of ‘fundamental laws
and privileges’ of Hungary was used.

The oath also demanded that the representatives of the County of
Szabolcs in the Diet subordinate private to public interests, according to
the republican understanding of the common good, and also barred them
from accepting public office and other government favours. This lacter
demand is revealing of the worldview of the nobility of Szabolcs, or
rather of the bene possessionati who were active in politics; they regarded
national politics as a confrontation between two sides rather than as
cooperation between the Crown and the estates. As, for most of the
eighteenth century, a primary objective of county deputies to the Diet
was being appointed to a royal office,”” entailing both salary and power,
this was a drastic change. So much so that this stipulation of the oath was
supplemented with a clause: offices could still be accepted so long as the
estates consented. Finally, the oath envisaged that the necessary
agreement to reach the common good would occur ‘among the patriots’.
The role of the Crown was left unmentioned, as was the case where
the oath discussed legislation. While this latter omission did not
correspond to the realities of politics, the exclusion of the monarch
from the Hungarian nation was to become a significant fact of politics in
half a century.

When the Diet was finally opened, most of the deputies took an oath
which was a milder and more detailed version of the one drawn up by the
County of Szabolcs.?° Tt served, first of all, to ensure that members of
the Diet would not cross over to the side of the Crown in any clash with
the Diet. It did not merely exclude the monarch from formulating
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legislation, it completely forgot about the competencies of the Crown —
there is simply no mention of the monarch in the oath at all. Unlike in
the oath formula of the County of Szabolcs, the sensitive question was
evaded whether loyalty should be pledged to the crowned king only, to
the ruler who had taken an oath to preserve the rights and privileges of
Hungary. This was a burning issue loaded with significance after the
nine-year rule of Joseph II, who was never crowned king of Hungary and
who, accordingly, never issued a coronation diploma and never took
an oath that would require him to conserve the political system
of Hungary; and after the attempts of some leading representatives of
the estates of Hungary who had invited a foreign prince to seize the
throne.”” Similarly to the Szabolcs County oath, the constitution was
not mentioned in this oath either, but the concept of the nation was
also omitted and the regnum continued to be used as the official term for
the country.

The political climate of the eighteenth century is best characterized
by the fact that the counties were represented at the Diet in large
numbers by royal office-holders, members of the Royal Court of
Justice, the Lieutenancy Council, the Hungarian Chamber or other
offices and courts of law. Although these were royal offices, the central
court of justice, the main royal governing body and the central organ of
economic administration, no conflict of interest was seen here. As,
however, politics became increasingly confrontational, not only the
estates aspired to draw clear borderlines around their political camp,
for example by using oaths like those referred to earlier, but also the
government took steps to bar office-holders from appearing at the
Diet as deputies who were increasingly viewed less as partners, and
more as adversaries. In December 1791, a decree was issued which
forbade royal officials from being elected as deputies to the Diet unless
they had preliminary royal assent. This measure was meant to prevent
councillors of the Lieutenancy Council, such as Imre Bedthy and Jézsef
Vay, or the mayor of the royal free borough of Debrecen, Lajos
Domokos, from being elected as deputies to the coming Diet — all
prominent leaders of the opposition.”®

Although the radicalization provoked by the French Revolution and
the outbreak of the war against revolutionary France caused strains in
the relationship between the estates and the Crown, and the retaliation
following the failed Jacobin conspiracy led by Igndc Martinovics
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established an atmosphere of fear, there is evidence that the concept of
politics as crystallized in 1790 was preserved. In 1796, Pal Czindery,
substitutus vicecomes of the County of Somogy, was elected as a deputy to
the coming Diet in place of the supremus comes’s official candidate.
This was a direct result of his speech, in which he suggested that the
deputies should be instructed to present all of the grievances of
Hungary to Francis I — while his letter of invitation named the
subsidinm, the extraordinary tax to be paid by the privileged and
intended to help the war against France, as the sole subject which
would be addressed by the Diet.”” Within a fortnight, Francis I
invalidated Czindery’s election as one of the two deputies of the County
of Somogy and instructed the county to elect another in his place.
Finally, a single deputy represented Somogy at the Diet, but when even
he tried to argue for Czindery’s innocence and advocate his acceptance
as a deputy, the estates turned a deaf ear to him and avoided conflict
with the Crown.””

In his scandalous speech that provoked the retribution of the Crown,
the subsitutus vicecomes defended the Hungarian constitution, without
using this term. He protested against the idea that a Diet could serve
exclusively as a means to provide the Crown with the necessary
finances, without demanding remedies for the country’s grievances.
Czindery clearly regarded politics as confrontation; the Hungarian
estates should grasp the opportunity, he argued, to exploit the dire
situation of Francis I to find lawful redress — and he presented a long
list of the government’s unlawful measures. He suggested that the Diet
help the King, but on condition that a deadline was set for the redress
of grievances, when the Diet should convene automatically, without
royal convocation, four years after a future peace treaty had been signed
with France.

Czindery insisted on the independence of Hungary, that its
particular political system should be recognized, and, as a part of this,
that the estates’ political rights should be conserved. The implication
was also that if the Crown wanted something from Hungary, it should
offer something in return. But, tellingly, for him, the king’s partner in
this tractatus diaetalis was not the country, but the nation.
A conspicuous characteristic of the speech is the frequent use of the
word ‘Hungarian’, or ‘the Hungarians’. For the substitutus vicecomes, the
twin poles of politics were not the king and the regnum, but the king
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and the Hungarians or ‘king and nation’. Although Czindery claims
that these are not two contrasting loyalties, this theoretical possibility
is encoded into his thinking — to become a political reality within
decades.

It is the marked confrontation, characteristic of this speech, that must
have induced the violent reaction of the King and his government
in Vienna. Czindery spoke in terms of a zero-sum game, in which
Hungarians could only win something if they took this from their
monarch. The enthusiastic support the substitutus vicecomes of Somogy
won for himself at the general assembly of his county testified to this
fact. The attention the estates paid to their constitution had rearranged
the way politics was understood in Hungary. This concept was, then,
bequeathed to the nineteenth century.

Specific factors led, therefore, to the restoration and subsequent
consolidation of the duality of Crown and estates in Hungary in the
first half of the eighteenth century, while the second half of it brought
an increasing polarization of politics, when also the cornerstones
of Hungarian politics, earlier referred to as customs, rights and
privileges, were more and more frequently referred to as constitution.
Confrontational politics was to be the mark of Hungarian noble
opposition from the end of the eighteenth century, and the ancient
constitution of the country was to be on its flag.
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CHAPTER 4

RESURRECTING THE PAST,
RESHAPING THE FUTURE: THE
RISE OF THE ‘ANCIENT
CONSTITUTION" AT THE DIET
OF 1790/1

Philip Barker

There is a teasing imprecision about the phrase the ‘ancient
constitution’, as it tends to suggest the existence of a ‘fixed’ constitution,
as well as a Golden Age of liberty and constitutional perfection that
prevailed in the distant past." Certainly, this must have appeared to be
the case to many of the nobles who argued for the restitution of ancient
laws in late eighteenth-century Hungary. But as Henrik Marczali
observes, even the abstract use of the term constitutio and its translations
to refer to an overarching ‘body’ of laws (as opposed to individual
decrees, edicts and privileges) was itself a rhetorical innovation in late
eighteenth-century Hungary, one that was inspired by two key factors.
The first was news from revolutionary France, where the National
Assembly had called itself a constituante assembly, and promised not to
disperse until a new ‘constitution” had been established. The second was
the whirlwind of political reform during the reign of Joseph II that saw a
fresh understanding of domestic laws as constituting a ‘whole, a work of
creation’; this had ‘only became apparent to the nobility after Joseph had
attacked not just individual laws, but all of them in their entirety’.”
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Marczali’s observations are correct, although in response to Joseph’s
tumultuous programme of reform Hungarian nobles had also been
looking elsewhere, in particular to England, for ‘constitutional’ ideas.
Furthermore, Marczali conflates two distinct abstract meanings of the
term ‘constitution’ that existed — both in Hungary and elsewhere — before
and after the French revolutionary break. The first, earlier sense referred in
a broad, descriptive manner to the overall ‘state’ or ‘condition’ of a country
as determined by its population, geographical conditions and division
of power, including the various ‘fundamental’ or ‘cardinal’ laws that
determined its basic socio-political structure. This was not an explicit
reference to the laws themselves, but rather a ‘body politic’ metaphor that
foregrounded how a polity — much like a human body — possessed a
particular form of ‘physical disposition” or socio-political ‘character’. The
second understanding of the term ‘constitution’ involved a more clearly
normative vision of law, one that became associated with the tenets of the
written constitutions of America and later France. Here, the constitution
was a comprehensive set of higher legal norms that were conveniently
embodied in a single document. Such constitutions, specifically designed
to establish and regulate public power, did not merely emanate from the
whim of a ruler, but from an authority outside and above the order
they established. This authority was the ‘people’, whose ratification
was required to legitimate the constitution itself. Legislation was thus
intended to be reflexive: the will of the people was to bind government by
regulating its creation and application of laws, laws that in turn bound the
people to specific commitments and obligations. Thus, when in Common
Sense Thomas Paine stated that ‘in America the law is king” he was
claiming that law was prior to government and that it constrained the
caprices of self-interested, momentarily empowered rulers. Furthermore,
this law was not the ‘common law’ so often touted by judges; nor was it a
body of purportedly unchanging and universal moral principles known
as ‘natural law’. Rather, it derived from a combination of what Paine
considered to be democratic and republican principles: democratic in that
the law was expressed by representatives who acted upon the will of
the people, and republican in that they acted unswervingly toward the
common good of al/ people.* Inspired by thinkers such as Locke,
Montesquieu, Rousseau, Voltaire and Beccaria, the American constitution
was for Paine, as it was for many, the culmination of ‘a revolution in the
principles and practice of government’.’
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But while the written American and French constitutions — symbols
of popular liberation and revolution — came to represent a radical break
with the ideals of tradition and the political realities of the ancien régime,
it was from roughly the turn of the 1780s—90s that the Hungarian
nobility began to speak of an dsi alkotmdny (‘ancient constitution’),’ a
term that not only looked to the past rather than to the future, but that
also survived to become a ‘master noun’ in the political rhetoric of
the nineteenth century and beyond, despite there being no universally
agreed-upon definition of its tenets.” This leads us to a third kind
of understanding of the ‘constitution’, which was also common in
seventeenth- and eighteenth-century Europe and the English colonies.”
To refer to an ‘ancient constitution’ was not to blandly refer to the overall
‘composition’ or ‘disposition’ of the body politic (e.g. as a ‘monarchy’,
‘oligarchy’ or ‘aristocracy’); nor was it to foreground the creation of a
novel political order. Rather, it was to invoke the existence of a collection
of traditional laws, practices and institutions that had supposedly
evolved in a continuous process, and that derived their authority from
sheer antiquity and the presumed wisdom of long-standing
conventions.” Indeed, the language of ancient constitutionalism was
often based upon a customary vision of law that emphasized how certain
legal practices and arrangements were so long-established that they
could be considered as the ‘nature’ of a given community. The ancient
constitutional ‘vision’ thus resembled an evolutionary model of the early
‘body politic’ concept: local practices established over time formed the
identity of the polity in the same way that one’s past development and
physical make-up comprised one’s overall ‘constitution’.""

Thus, to talk of an ‘ancient constitution’ was not merely to theorize
about the historical past. By idealizing the antiquity of laws and the
desirability of continuity over time, the idea of an ‘ancient constitution’
also presented a vision for a constitution in the present, one that was
characterized as resting upon desirable ancient foundations, and that was
therefore to be preserved — or indeed reconstructed — for the benefit of
the polity. And it is in this aspect of ancient constitutional thinking that
we may discern one of its key normative — and potentially polemical —
features. Because, it was argued, customary law had been tried and tested
over vast periods of time, it embodied a form of enduring, communal
wisdom that could not be rivalled by any single man, legislator, or
indeed generation. Following this assumption, it could be argued that
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ancient laws constituted a form of authority that was both antecedent and
morally superior to the authority of certain claimants to power and right
— such as monarchs, who claimed the ‘divine’ right to rule. From this
perspective, ‘ancient constitutional’ reasoning provided a convenient
theory of resistance for those who saw the rule of absolutist monarchs
(or indeed powerful legislative bodies) as being high-handed and unjust.
Indeed, proponents of the ‘ancient constitution’ often identified exercises
of royal power or state centralization as novel or artificial ‘innovations’
that ran contrary to the wisdom of ancient custom. In doing so,
they sought to delegitimize new rulings as undesirable or illegal
encroachments upon the historically accrued rights and privileges of
certain individuals and corporate groups in the pre-modern state.
These ‘ancient’ rights were of course not universal in scope; nor were they
codified in a single written document. They were rather evidenced by a
wealth of evolved institutional practices, customs, feudal oaths, as well
as written agreements, charters and codes, some of which were described
at political assemblies as ‘fundamental’ or ‘cardinal’ laws.""

This leads us to a perplexing difficulty of the common law
understanding of the ‘ancient constitution’: because in their idealized
form customary rights were enjoyed through the durability of long-
standing practices as opposed to the dictates of positive law, they were
only rarely, or partially, codified in written legislation. One upshot of
this was that proponents of ‘ancient constitutionalist’ arguments often
became engaged in the self-consciously antiquarian study of law in the
attempt to demonstrate the ancient provenance of certain practices or
customs. This would in the long run contribute to the increased sense
of historicity that played a vital role in the formation of modern
nationalisms. But when engaging with their histories, writers did not
always seek to prove the reasonableness of their assertions as modern
historians do in the light of suitable evidence. Rather, speculative
interpretations of the past were pressed into the service of present
concerns, and imagined histories were often skilfully blended with
verifiable historical fact in the creation of potent — if highly contestable
— medieval and ancient mythologies. Thus, instead of denoting a
coherent philosophy, the idea of an ‘ancient constitution’ could serve up
a wealth of @ posteriori justifications for a variety of political positions,
in addition to the common argument that the powerful were obliged to
respect ancient laws.
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The applications of ancient constitutionalist rhetoric in late
eighteenth-century Hungary share many of the above features. At the
Diet of 1790/1, for example, the component elements of the ‘ancient
constitution’ were often claimed to be gydkeres tirvények (lit. ‘rooted’ or
‘radical laws’, often to translate leges fundamentales), and sarkallatos
tirvémyek (leges cardinales).'> Characterized as rulings of time-worn
provenance, these were often decrees or high-level legal pacts that had
emerged, however forcibly, through negotiations between monarchs and
estates in the bipolar, dualist system of rule. Often, these ancient laws
were further characterized using organic metaphors: for example, the
above conceptualization of the law as a ‘rooted’, ‘living’ entity, bound to
the soil of the realm, not only suggested an ‘evolutionary’, rather than
‘revolutionary’, idealization of legal development, but also implied a
conceptual opposition between the ‘indigenous’ laws of the Hungarian
kingdom, and the royal court’s ‘foreign’ and man-made ‘innovations’.
Thus it could be suggested that foreign and ‘artificially’ imposed
legislation of the king threatened the ‘injury’ or ‘death’ of the ‘natural’
constitutional organism, and with it the irreversible collapse of
the political order. A complementary organic metaphor was that of the
nobility’s sére/mek (literally ‘injuries’, translated from Latin gravamina,
this term is often rendered as ‘grievances’ in English); this underpinned
the restitutive character of legal negotiations at the Diet by suggesting
that damage had occurred to an individual or corporative ‘body’, and
that the situation was to be remedially addressed through negotiation
with the king.

However, while some of the ‘ancient’ laws that campaigners referred
to were indeed archaic, others were more recent innovations, and none
were anywhere definitively listed or codified.'” Furthermore, the ancient
constitutional model did not merely support the rights of the nobility,
as it was based upon the dualist, monarchical system of rule, whereby
power was shared between king and country (orsz4g, ‘country’, but also
‘nobility’).14 In this way, the ‘ancient constitution’ could also be seen to
include a number of historical legislative developments that enshrined
the rights of monarchs. This created much wiggle room for lawyers and
political activists to sift through the Corpus Juris and other legal
compendiums and retroactively select different laws — often in line
with their particular politico-legal outlooks — as central elements of
the ‘ancient constitution’. In light of the above considerations, the
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remainder of this chapter will illustrate some of the broad deployments
and trajectories of ‘ancient constitutional’ rhetoric at the Diet of 1790/1,
with a particular emphasis on the polemical uses of history in the era’s
political interactions.

The Ancient Constitution versus Josephinian Absolutism

A key work that spurred thinking on how certain laws influenced the
overall ‘constitution’ or character of the Hungarian body politic was
Montesquieu’s De lesprit des lois."” Paying attention to the interrelated-
ness and development of socio-political phenomena, Montesquieu
famously argued that undermining groups or institutions that
constrained monarchical power, such as the nobility, would not actually
strengthen a monarchy, but rather transform it into an unstable and
abhorrent form of ‘despotism’.lé This, along with Montesquieu’s
expression of sympathy for the Hungarian nobility in their struggle
against Habsburg oppression, inspired the Hungarian estates to cite De
Pesprit in defence of their noble privileges during the years of Joseph II's
reign.'” Furthermore, in lauding the ‘balanced’ English model of
government, Montesquieu’s idea of divided powers seemed only
to justify the separation of king and Diet outlined — inter alia — in the
Golden Bull of 1222 and WerbGczy's Tripartitum, cornerstones of
traditional customary law that were seen to parallel English
constitutional structures, and that would soon be claimed as pillars of
the newly coined, but historically conceived, ‘ancient constitution’.
Following these ideas, references to an ‘ancient constitution’ could serve
to legitimate the separation of powers between the king and
the Hungarian Diet, as well as the nobility’s right to participate in
legislation and the resolution of gravamina. Re-establishing these
phenomena as political realities would, however, involve the ‘restoration’
of the constitutional organism to its pre-Josephinian condition.
Indeed, thus conceived as a customarily evolved body politic that
embodied a Montesquieuan division of powers, it is chiefly in opposition
to the tenets of Josephinism that we may see how the idea of an ‘ancient
constitution’ served both as a counter-concept to the ideas of absolutism
and state centralization, and as a legitimizing argument for the restoration
of the pre-Josephist status quo. While, for example, the Josephinian Staar
was the absolutist princely state, ruled by unilateral decree and acts of
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‘individual’ will, ancient laws were a product of communal, social
evolution, not the product of any one legislator; while Joseph’s rule was
characterized by the rationality and ‘dangerous innovations’ of ‘modern’
Enlightenment, the Hungarian constitution was ‘ancient’, customary,
tried and tested through history; while Joseph attempted to undermine
the feudal system, the ancient constitution provided recognition of ancient
corporate rights and privileges, and while Josephinian rule was imported
from abroad, the ancient constitution was an organic product of ‘natural’
autochthonous growth. The idea of the ‘ancient constitution’ thus defined
the Hungarian nobility’s counterposition to Habsburg absolutism by
using conceptual criteria that automatically contradicted the Habsburgs’
absolutist stance.'®

As Joseph’s opponents sensed he was further losing his grip on his
empire they invoked a yet broader panoply of Enlightenment ideas and
keywords in their defence. But imported Enlightenment vocabularies
were frequently complicated by earlier ideas that were now being
claimed as pillars of the ‘ancient constitution’. References to the
‘rights of man’ and Rousseau’s Socia/ Contract, for example, appeared
in pamphlets and county communiqués in defiance of Habsburg
absolutism. But universal ‘rights’ were frequently confused with
particularist, noble ‘rights’, and Rousseau’s ‘people’ was here interpreted
in the sense of Werbdczi’s populus, i.e. in the restricted sense of ‘nobility’.
In this way, through a rhetorical sleight of hand, the tenets of ‘universal’
natural law were now being invoked to legitimate the nobility’s claim to
power. Similarly, Hungarian egyen/iség ‘equality’ was less equated with
‘universal’ equality than it was with Werb&czy’s concept of #na eademque
libertas, which touted the legal equality of all nobles (and usually the
‘upwards’ equality of the middle nobility with the magnates).
In religious discourse the same term appeared in connection with the
Protestant nobility’s demands for religious equality, often as a counter-
concept to ‘tolerance’, a term which could also imply the dominant
Catholic faith’s ‘sufferance’, as opposed to legal recognition, of other
religions in the realm. Only in the writings of a handful of reformers was
equality equated with the extension of ‘downwards’ equality to the lower
orders.'” Thus, while campaigners frequently invoked revolutionary
keywords such as szabadsig ‘freedom’, népfelség ‘popular sovereignty’,
hazafisag ‘patriotism’ and alkotmdny ‘constitution’, Ferenc Eckhardt
aptly noted how the Hungarian noble opposition deployed the
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slogans of the French Revolution to reinforce their own position,
‘holding Montesquieu and Rousseau in one hand, and the Tripartitum in
the other’.”’

On the one hand, some of the above rhetorical innovations may
indeed demonstrate how certain ‘new’ ideas were not merely adopted,
but rather adapted to suit ‘ancient’ or pre-existing concepts. But on the
other just as the ‘new’ could be pressed into legitimating the ‘past’, so
too could the ‘past’ be used to sanction the ‘new’. Indeed, it would be a
mistake to suggest that the idea of the ‘ancient constitution’ was
exclusively deployed for restorative ends, or to bring about a complete
restitutio in integrum to the pre-Josephinian era. As we shall see, some
forms of ancient constitutionalist argument were in fact radical, dressing
unprecedented forms of legal change in the rhetorical garb of custom and
tradition. Furthermore, outside of its anti-Josephinian applications, the
idea of an ‘ancient constitution’ was not a consolidated, but rather a
contested concept, and by the time of the 1790/1 Diet, both supporters
and opponents of the King, different religious representatives, and even
proponents of language reform were invoking a variety of historical
arguments, each voicing different ideas on desired or existing relations
between past and present, to justify their claims. In this context it was
less clear whether the ‘ancient constitution’ — with its acceptance of
unequal rights and privileges in a socially, linguistically and religiously
fragmented population — could provide a clear-cut framework around
which the noble ‘nation’ could rally in opposition to the king.

The Ancient Constitution of the Middle Nobility

Retreating from his programme of reform, Joseph’s famous rescript of
28 January 1790 stated that the Emperor wished to return the country to
the condition of its standing in 1780; only his patents of toleration,
peasant emancipation, and ‘livings’ (which dissolved certain religious
orders and founded new schools on their lands) were to remain. Joseph
also promised to convoke a Diet, and ordered the return of the Holy
Crown, which he had removed to Vienna in 1784, to Hungary.”" In
preparation, noble banderia or militias® were formed to escort the
venerated artefact on a tour back to Buda,”® and the months preceding
the Diet of 1790 saw outpourings of noble solidarity against ‘German’
influence, often expressed through demands to use Hungarian as the
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305 language of governance and the donning of extravagant Magyar dress.”*
306 Three weeks after issuing his rescript, and with the country in
307 celebration, Joseph died on 20 February 1790.
308 Amid great uncertainty Joseph’s brother, Leopold II, called the
309 Hungarian Diet into session, the first for 25 years, with the intent of
310 being crowned king of Hungary and restoring order to his dominions.
311 In Hungary, agitation was no doubt the result of a combination of
312 factors, including revolt in the Austrian Netherlands, the war against
313 Turkey and Russia, tension with Prussia, and last but not least, news of
314 the French Revolution. But the joy felt at Joseph’s downfall had now
315 galvanized into a resolve to cast off the Habsburg yoke, and by March
316 1790 a feudal revolt appeared to be taking shape. This was comprised of
317 four connected events: the banderium movement, agitation at the
318 Diet, the expression of proto-nationalist sentiments in Hungarian army
319 regiments, and noble collusion with the Prussian government to provide
320 (in typically contractarian terms) a ‘guarantee’ for Hungary’s noble
321 constitution.”’
322 A significant development in this context was that the banderia’s
323 oratories now not only suggested that the bannermen were prepared
324 to defend the Holy Crown with their lives because it was the chief
325 palladium of noble liberty and legitimate monarchical rule,?® but also
326 that it was to be safeguarded from danger along with three other
327 elements of the noble-nation’s ancestral heritage. These were ‘language’,
328 ‘clothing’” and ‘law’, a triad of idealized identity markers that were seen
329 to constitute the nobility’s historically conceived ‘national character’,”’
330 and that thus possessed ‘ancient constitutional’ value, even if they
331 represented more a sense of emerging ‘national’ consciousness than they
332 did any clear-cut legal conception of constitutionalism.
333 Undoubtedly, late eighteenth-century Hungary had seen a rise in
334 proto-nationalist sentiment. This had been shaped in part by the socio-
335 political cleavages that existed between the middle and lesser nobility,
336 who were usually tied to the land, and the wealthy and powerful
337 magnates who were associated with the royal court in Vienna. Against
338 this backdrop, the sod-bound middle nobility often claimed to be true
339 Magyar hazafiak (‘patriots’, lit. ‘sons of the homeland’), while
340 simultaneously deriding their loyalist counterparts for aping the mddi
341 ‘modish’ German — and indeed French — fashions popular at the royal

342 court in Vienna. Certainly, as Joseph’s rule became increasingly



380

AHHC Chapter 4—25/9/2018—NANDHINI.P—576438—IBTauris

72 A HIsTORY OF THE HUNGARIAN CONSTITUTION

unpopular in the 1780s, rhetoric lambasting foreign ‘modish’ fashions
increased alongside appeals in the classical republican vein to the virtues
of simplicity and the need to uphold the moral codes of the nation’s
ancestors.”® But the antagonism between the ‘autochthonous’ middle
nobility and their ‘heterochthonous’ counterparts was being further
exacerbated as the very historical core of noble ‘Magyar’ identity was
itself being contested in the era’s literature. On the one hand,
the publication of medieval chronicles such as Anonymus’s Gesta
Hungarorum (in 1746) and Simon of Kéza’s Gesta Hunnorum et
Hungarorum (1781) had broadly popularized the idea of the nobility’s
proud and warlike Hunnish—Scythian ancestry. In contrast, on the other,
works by the era’s linguists, such as Janos Sajnovics, had claimed the
linguistic kinship of the Magyars with apparently more sedentary
‘Lappic’ peoples, an idea that was perceived as an attack on the noble
class’s martial ethos and the myth of their warrior pedigree.29 It is thus
perhaps no surprise that at the Diet, military-style clothing became a
prominent symbol of noble-national identity for the self-styled
‘patriots’. Even so, while many banderia members may have boasted
about their martial virtues and their privileged role in guarding the
Crown, the high costs of acquiring weapons and traditional hussar-style
uniforms ruined many of the poorer nobles.’’ Eventually, a proposal to
enact legislation — binding Hungarian noblemen and -women to wear
‘national’ dress in public — was rejected at the Diet. The chancellery
argued that nobody could be forced to don or doff clothes against their
will. Later, many nobles were satisfied when Leopold himself wore
Hungarian clothes to his coronation, displaying his allegiance to the
nation. Further discussions of the question were postponed.31

The inclusion of the vernacular language as part of the constitution
may have stemmed in part from the Hungarian ‘language reform’
(nyelviijitds), usually dated from the early 1770s. This programme saw a
variety of attempts to codify and standardize the Hungarian language so
that it might displace Latin as the main medium of erudition and science.
However, following Herder, language was also becoming considered as the
chief identifying ‘characteristic’ of the ‘nation’. Thus, one’s use of language
— just like one’s choice of clothing — was a powerful symbol of difference
or assimilation, of loyalty or allegiance to the Hungarian noble-nation, or
of disloyalty, un-patriotism and Viennese ‘cosmopolitanism’. Indeed, in
the pamphlets of the era, many calls were made for foreigners who ate



AHHC Chapter 4—25/9/2018—NANDHINI.P—576438—IBTauris

RESURRECTING THE PAST, RESHAPING THE FUTURE 73

‘Magyar bread’ to speak the Hungarian language. Here, language was
being linked to affection for the soil, and part of the ‘constitution’ that
arose from the interplay of geography and humanity. Yet strident
expressions of linguistic imperialism such as these point only to the later
problems of imposing Magyar linguistic uniformity in a country where
Hungarians constituted but a relative majority.

A further, more overtly political demand was made at the Diet of
1790/1 for the introduction of Hungarian as the official language
of government. This was partly a reaction to Joseph’s language decree of
1784, which had introduced German as the language of administration,
and which was often seen as part of a broader attempt to impose
‘German’ political and cultural hegemony upon Hungary. However,
while the middle nobility claimed the use of Hungarian as a pillar of the
‘ancient constitution’ (i.e. as a historical right of the ethno-linguistically
conceived noble ‘nation’), they met with stern opposition at the Diet.
Many opponents claimed that Latin was the de facto language of the
ancient constitution, as it was the language in which all legislation had
been recorded since the foundation of the regnum: calls for the use of
Hungarian were based upon anything but historical precedent. In some
cases, the admonitions of St Stephen were cited in opposition to the idea
(Nam unius linguae uniusque moris regnum, imbecille et fragile est ‘a realm
with one language and one [set of} customls] is weak and feeble’).
Hard-line Catholics suspected a ruse by Protestants to allow them
greater access to positions of privilege within government (Protestants
in turn retorted that Catholics favoured Latin as they were un-Magyar).
Representatives of other nationalities, such as the Croats, also opposed
the move, claiming it would impede their participation in political
affairs. But in the proto-nationalist mindset of the middle nobility,
the language question was already being interpreted as a surrogate
emancipation movement: in a situation where direct political resistance
against the Habsburg Empire was fraught with danger, the struggle to
have the ‘native’ Hungarian language recognized as the sole language of
state had already become symbolic of the Hungarian nation’s struggle to
free itself from ‘foreign’ influence and achieve political autonomy. In the
end, ethno-‘national’ loyalties won: of the 49 counties that sent deputies
to the Diet, 22 voted for Magyar as the official language, 19 to retain
Latin, and 8 for the use of both languages.’” Because of the narrow vote,
and also due to opposition from the Croats, the Diet of 1790/1 marks the
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beginning of an era in which the official records of the assembly were
recorded in Hungarian and Latin. In hindsight, this represented a
significant step in the later nationalist drive to create a unilingual and
unitary ‘nation state’. In the extreme, the demand for ‘law’ could be
interpreted along multiple lines. Often paired with the references to
‘custom’, it could refer, inter alia, to the restoration of earlier laws
sanctifying noble rights and privileges or ‘Magyar Freedom(s)’, and to
the noble right to participate in legislation at the Diet. But it could also
refer, in a more seditious sense, to the wish for ‘domestic’ rule, and
exclusively ‘Magyar’ laws for the ‘Magyar’ kingdom, perhaps through
the drafting of a new written constitution, written by the noble ‘people’,
and based upon ancient foundations. While, as we shall see below, some
reform-minded members of the nobility looked to foreign constitutional
developments to provide inspiration for a new constitution, it was
chiefly for the middle nobility that the historical-nationalist vision of
the ‘ancient constitution’ seems to have possessed an almost mystical
appeal as a symbol of hierarchical and traditional order. As Marczali
claimed, its ‘magic’ derived from its multiple allusions, to the nobility’s
sense of pride and class distinction, from the desire for their laws and
freedoms to have ancient provenance, and from the allusion to the
historical greatness of the Magyar homeland.””

Urményi’s Speech on the Ancient Constitution

A more theoretical account of the ‘ancient constitution’ as a
constitutional monarchy resting upon ancient foundations was delivered
by the king’s personalis, Jézsef Urményi, in his opening speech to the
lower table at the Diet.’? Loyal to both king and country,
Urményi sought to negotiate the middle ground between the incoming
monarch, Leopold II, and the various factions of the Hungarian
nobility.”

In his speech Urményi expresses delight that ‘divine providence’ has,
after 25 years, enabled the assembly to freely exercise its ‘ancient and
centuries-old legislative power’. But he also expresses surprise that so
many vicissitudes have befallen the ‘trunk and roots” of the ‘ancient
constitution’ over the years. The constitution, he explains, was formed
by the nobility’s ‘glorious elders and forebears’, who entered into a ‘civil
society’, and sealed an indissoluble pact with the prince. This pact
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recognized both the sovereign rights of the prince and the nobility’s
freedoms, and also provided for the ‘happiness’ of the people at large.

Thus drawing upon the idea of the ‘social contract’, Urményi
conceptualizes the constitution as an ‘original contract’ that can be
traced back to the very foundation of the political community. This
contract respected both the hereditary right of the king and the rights of
the nobility (including their right to partake in legislation at the Diet),
and as such stood in contrast to the pro-Habsburg, absolutist theories of
Joseph von Sonnenfels and Carl Anton von Martini, who used similarly
historical-contractual arguments to place absolute legislative right in
the hands of the monarch.*®

However, a peculiar aspect of Urményi’s speech is the way in which he
reverses the legitimizing role of time: perhaps unsurprisingly, he alludes
to the injurious rule of Joseph, claiming that the ‘rooted Constitution’
had, over the years, fallen into a state of decline and, in recent times, near
‘ruin’. But he does not stop there: ever since the very enactment of the
‘constitution’, he claims, the passing of time has seen discordant
and selfish individuals act for ‘personal gain’; the result was that the
laws of Andrew II (i.e. the Golden Bull of 1222), and the other
‘chief branches’ of the ‘lawful constitution’ had come to be tarnished by
many imperfections. For Urményi, time is now the chief source of
constitutional ‘erosion’ as opposed to legitimacy. Following his frequent
use of organic metaphor, it appears he intends for past laws to be
‘weeded’ at the Diet. But how could this be achieved without rejecting
the very authority of ancient custom and the old definitions of law?

Urményi goes on to provide a rubric by which legal precedents
may be evaluated and discarded at the Diet. First, he claims the law’s
chief purpose is to provide public security. But security can only be
safeguarded insofar as ‘trust’ exists between the prince and the estates,
and so long as the public feel ‘affection’ towards the ‘legislative’ and
‘executive’ powers. To achieve this state of affairs, the nobility must first
carefully consider the ‘origins and foundations’ of the ancient laws, their
‘natural progression’, and their ‘utility’ for each member of ‘civil society’
(here referring to the political elite). Then, secondly, once the nobility have
established the causes of their sére/mek (‘grievances’, lit. ‘injuries’), they must
adhere to ‘remedial’ and ‘reparative’ means in their negotiations, without
the ‘pursuit of private interest’. Thus, justice is not only to be found in acts
of legal restitution, but also in consideration of the law’s communal utility



AHHC Chapter 4—25/9/2018—NANDHINI.P—576438—IBTauris

76 A HIsTORY OF THE HUNGARIAN CONSTITUTION

and historical development. By opening up the ‘rooted’ laws to scrutiny,
Urményi claims the nobility can expunge the many ‘improper customs’
that have ‘slipped into use’, customs that are contrary to the ‘true sense’
(igaz értelme) of the ‘rooted’ laws.

History, community, utility; these are the three benchmarks against
which legislation is to be assessed and deleterious customs expunged.
But what does Urményi mean by the ‘true sense’ of the law? On the one
hand, the law’s true essence appears in Urményi’s speech as something
external to human activity, as part of a set of timeless, immutable truths
that transcend mere temporary arrangements or prior written laws.
‘Rooted” in the logic of time-worn inheritance and tradition, the
‘true sense’ of the law is, we may infer, an unwritten truth, one whose
rationality belongs to the immemorial authority of customary law and to
what Urményi calls the ‘spirit’ of the constitution. By describing the law
in these terms, Urményi urges the nobility to see that they were
‘discovering’ the law, rather than engaging in its creation.

However, while Urményi claims the Diet’s primary function was to
address noble ‘grievances’ and create ‘trust’ between king and nobility,
he goes on to raise a more contentious set of issues when outlining
the ‘spirit’ of the constitution. The assembly’s second task, he says, is to
ensure the ‘affection’ and ‘confidence’ of the country’s lower orders. This
can only be achieved by making them ‘happy’, by eradicating every trace
of lawless rule and by sharing ‘public burdens’ among the different
estates proportionately; these goals, in addition to religious and class
tolerance, comprise the ‘marrow and soul’ (veleje és Lelke) of the laws, and
create a unique form of security that was always ‘rooted in the chief
constitution of our laws’. If the nobility ensures that this ‘true sense’ of
the root laws is not misinterpreted then they

will surely enjoy the trust and affection of our king, as well as the
gratitude of our fellow compatriots and descendants, and rightly
boast of an eternal constitution (irokds Alkotmdny) that serves as a
memorial to the homeland’s perpetuity.

Despite Urményi’s grandiose conclusion, his conception of the ‘ancient
constitution’ was combined with elements of Joseph’s eudaemonistic
programme of enlightened government. Furthermore, the rebellious
middle nobility did not wish to hear about the king’s automatic right of
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succession, and were claiming their right to elect a new monarch.
The opening ceremony was thus followed by an uproar. Because
Urményi and Judge Royal Kéroly Zichy, who presided over the upper
table, had been appointed during the reign of Joseph II, members of the
bene possessionati at the lower table called for them (and others) to be
removed from their posts.

Draft Constitutions for the Diet

Even so, the nobility were not united in their conception of the
‘constitution’, be it ancient or modern. Divided loyalties, disagreements
over the correct path of political reform, and fears of popular revolution
saw three political groupings or ‘voices’ emerge at the Diet, each with
differing attitudes to the old laws: the first group, mostly enlightened
aristocrats, favoured moderate reform instead of radical change; the
second, a more marginalized group of intellectuals who in some cases
had worked under Joseph, believed in more widespread reform and
emancipation of the peasantry; the third, often associated with the bene
possessionati, sought to reaffirm noble liberties and privileges, even if it
meant taking up arms to create a noble-led republic.’” These groupings
are thought to be reflected by three quasi-constitutional manuscripts
that were drafted in preparation for the Diet and circulated in secret
among members of the nobility.”® The stakes were high: the potentially
anti-monarchical and even revolutionary connotations of drafting or
demanding a written ‘constitution’ were becoming increasingly
apparent, especially considering developments in France. What follows
is a brief description.

The first text is Count Ferenc Széchényi’s unpublished manuscript
Unpartheyische Gedanken iiber den 1790. abzubaltenden Landtag that
was circulated among the magnates.’® Széchényi felt the ‘noble
opposition” were rash in demanding a new constitution, with Leopold
embroiled in foreign politics.40 He questioned the philosophical
principles of new constitutionalism, seeing a lack of satisfaction where
centuries-old constitutions had been toppled. The peasants, he claimed,
were incapable of composing a new constitution, and any radical
constitutional transformation would lead to bloodshed. Thus, it was
preferable to restore the old laws. But Széchényi did begrudgingly admit
that Joseph had revealed the path to reform, although he had used the
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various ‘imperfections’ of the Hungarian constitution (i.e. divisions over
religious matters, the peasantry and Protestant freedoms) as leverage in
order to undermine the nobility’s privileges. He called for equality
between the religious orders and, significantly, between the aristocracy
and middle nobility. If the nobility were united, the peasantry would
remain loyal. But a ‘sacrifice’ was required: the nobility must shoulder
part or all of the military tax to reduce the burden upon the peasantry
and deflect criticism that the nobility contribute nothing to the
‘common good’. Széchényi called for a Diet every two years, with or
without royal consent, and suggested that tax rates should be fixed for a
two-year period with noble checks. Through scientific advances,
language reform and the establishment of committees to reform
public law, Széchényi claimed a new constitution could be introduced
in ten years.41

The second text is Gedanken eines ungarischen Patrioten iiber einige zum
Landtag gebirige Gegenstinde, published anonymously in March in
Vienna, and penned by Széchényi’s secretary, Jozsef Hajnéczy.42
Hajnéczy was the most radical of the three authors (his support for
the Jacobin movement eventually led to his execution in 1795).4
Nevertheless, this early pamphlet is less radical than his later works.
Although barred from the Diet as an ignoble, Hajn4czy, too, claimed the
maintenance of the current Staatsverfassung ‘state constitution’ was a
priority.44 He did, however, propose a more radical extension of rights to
landed non-nobles, who should be allowed to run for office. He also
claimed that landless ignobles could hold lower offices, so long as they
were born Hungarians. The nobility’s right to a hearing in the royal
courts should be extended to all the country’s inhabitants, and the(tithe
and ninth should be eliminated. Religious ‘tolerance’ should be replaced
by equal rights for denominations, and magnates should renounce
their personal voting rights, which they obtain from custom, and their
hereditary right to the lord-lieutenancies of the counties.

The final anonymously written text was penned by Péter Balogh of
Ocsa, chief ideologue of the rebellious middle nobility.*> Highly
influential in the county assemblies, Balogh’s ideas provided the
backbone of ideological resistance to the Crown, especially through his
introduction of the filum successionis interruptum argument: because Joseph
had refused coronation and died with no direct heirs, the line of
hereditary succession, it was claimed, had been broken. And following
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Rousseau’s Socia! Contract, the right to elect a new monarch had been
passed back to the ‘people’. But here Rousseau’s ‘people’ was understood
in the WerbGczian sense of ‘nobility’; Balogh's frequent references to the
‘social contract’ thus amounted to little more than the rehashing of
traditional feudal relations in ‘revolutionary’” vocabulary.

Balogh’s document, circulated by Freemasons, set out the following
radical demands: the Diet should meet at Pest annually and vote on
taxation; the Crown’s power of veto should be removed; a ‘senate’ should
oversee the executive branch of government; the chancellery should be
returned from Vienna to Buda, and the chancellor should be responsible
to the Diet; prefects appointed by the king should be chosen from
candidates elected by the counties, and all appointed office-holders
should be selected from candidates nominated by the senate; Hungary
should have its own national army, commanded by appointees from
the middle nobility, and independent of the War Council in Vienna; the
Palatine, head of the army, should receive orders from the senate;
the jus resistendi or right of insurrection, abolished in 1687, should be
reinstated. Similarly to the Polish constitution of 1791, Balogh’s
proposal did not grant any rights to the peasantry, who were to be kept
in a state of servitude. Even so, a Lutheran, Balogh did believe
Protestants should be granted equal rights on the basis of the Peace of
Vienna (1606) and the Treaty of Linz (1645). For Balogh, these were
multilateral ‘contracts’, signed by foreign powers, that could only be
changed with the full agreement of the contracting parties, and thus not
changed unilaterally by the king or the Diet alone.

Balogh claimed that not one part of the ancient constitution, ‘tested
throughout centuries of practice’, must be changed in any way, unless
its ‘security’ or ‘expansion’ demanded otherwise. Yet despite this
historicizing language, the text somewhat anachronistically combined
‘ancient constitutional’ arguments with elements of ‘national’ repub-
licanism, notions of religious ‘tolerance’ and the idea of the social
contract. Unsurprisingly, in negotiations over the diploma, the court
rejected many of these claims on similarly historical grounds. The law
did not support the filum sucessionis interruptum argument, and made no
clear mention anywhere of a historical Hungarian ‘senate’.* The right of
insurrection had been abolished for over 100 years, and the nobility’s
claims that constitutional rights were bilateral ‘contracts’ that could
not be unilaterally altered were contradicted by their attempts to
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unilaterally reject, inter alia, Leopold’s right of succession. Despite
multiple references to the ‘ancient constitution’, it appeared to the royal
court that the estates were attempting to overturn the historically
evolved state in order to unilaterally transfer sovereignty to the
nobility,47

Religion

While the Lutheran Balogh and the bene possessionati held sway over
the Diet during the drafting of the royal diploma, early negotiations
almost ground to a halt as Catholic prelates refused to swear an oath
of allegiance to the ‘constitution’, and tensions arose over questions
of religious rights. Although Joseph had not revoked his Edict of
Tolerance, public attention was focused upon whether it would remain a
permanent feature of Hungarian law or whether the Diet would consign
it to oblivion. At the Diet, the Protestants wanted their rights to be
explicitly included in the draft diploma (with what we might call
‘constitutional” effect). But hard-line Catholics opposed this line and
argued that any such laws should be included in normal legislation.
This would mean that the rights of other religions would remain
dependent upon normal legislative processes, and thus negotiable at
future diets.

The Catholic prelacy were, by way of concession, prepared to
renounce the older use of the descriptive term ‘dominant’ in descriptions
of the Catholic Church’s status. But they insisted it should instead be
described as the prima et praeceminens religion, and retain its right to
preside over cases of apostasy, marriage and divorce, and also determine
the religion of children of mixed-faith marriages. The legitimacy for
these claims was born of ancient constitutionalist reasoning: the Catholic
Church, they claimed, had been % sizu for 800 years in Hungary, whereas
Protestant denominations (foreign imports from Germany) had only
been recognized since 1608. Indeed, they argued that the laws of the
land had sanctified the Catholic Church ever since the foundation of the
State by St Stephen, and that other religions, proven by law to be ‘false’,
had merely been granted a degree of amnesty due to changing
circumstances. Furthermore, as inheritor of the title of ‘Apostolic King’
from St Stephen, it was said to be the king’s duty to maintain Hungary’s
status as the Regnum Marianum or ‘Kingdom of Mary’. Protestants, it was



685
686
687
688
689
690
691
692
693
694
695
696
697
698
699
700
701

AHHC Chapter 4—25/9/2018—NANDHINI.P—576438—IBTauris

RESURRECTING THE PAST, RESHAPING THE FUTURE 8l

claimed, were wrong to believe that the (old, if not ancient) treaties of
Vienna and Linz were, as bilateral treaties, superior to unilaterally
declared law: by allowing foreign nations to intervene in Hungary’s
internal politics, they were attempting to undermine the sovereignty of
the realm. A final ancient constitutionalist argument was aimed at the
‘soul’” of the nascent Magyar ‘nation’. While non-Catholics might be
Magyar, they were only Magyar in body, it was argued. Catholics,
however, were ‘true Magyars’, both in body and spirit. This was because
Hungary was the Regnum Marianum, and the Catholic faith was linked to
the ancient laws of the land.*® Thus, not only was the Catholic Church
claimed to be the true representative of God; it was also said to be the
true and spiritual representative of the ‘nation’. This was, of course, little
more than an attempt to deny the full ‘national’ and ‘patriotic’ status of
the Protestants.

Religious disputes proved intractable at the Diet, and were referred to
the king on the basis of Law XXX of 1715. When Leopold stated that he
wished to continue in the spirit of Joseph's Toleranzedikt, the Diet
approved. The Catholic hardliners, however, remained intransigent, and
recorded their protests in the law, even if it was noted that their
objections possessed no perpetual validity.

Conclusions

The consolidation of peace with the Prussians was the turning point at the
Diet. With his position strengthened following the peace of Reichenbach,
Leopold accepted no limitations upon his powers other than those
outlined in the diplomas of Charles VI (Charles III of Hungary) or Maria
Theresa. The Diet, with the rebels chastened by the loss of any foreign
support, agreed to Leopold’s coronation. The personalis Urményi and
Kdroly Zichy attempted to save what demands of the nobility they could
in negotiations over the diploma, but with the coronation looming and
enthusiasms waning, a full-scale elaboration of Hungarian law was
eventually entrusted to nine committees, the deputationes regnicolares,
which were charged with providing a comprehensive legal framework for
the entire country.49 As Leopold had demonstrated that he wished to work
with the consent of the Diet in legislative matters, the Diet finally
accepted Leopold’s son, Alexander, as Palatine, entrusting the previously
empty post to a junior member of the Habsburg dynasty.
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Although no written constitution was enacted by that name at the
Diet of 1790/1, a number of ‘new’ laws did emerge, many of which
were later seen to provide ‘constitutional’ precedent for Hungarian
legal development in the ‘Reform Age’ of 1825—48.°° These included
the delaying of monarchical prerogatives until the king’s lawful
coronation and oath, which was to take place within six months
(Article III); the right to elect a Palatine (Article V); the housing of the
Holy Crown in Buda (Article VI); the constitutional status of Hungary
as an independent kingdom (Article X); the shared right to compose,
annul and interpret the laws with the king, and the exclusion of rule by
decree or patent (Article XII); the use of Hungarian in public
institutions, and the appointment of grammar teachers in gymnasia
and the University of Pest (Article XVI); religious freedom, including
the right of Protestants to own property and take up official posts
(Articles XXVI-XXVII); the free movement of serfs (Article XXXV);
the right of Jews to relocate to all areas of Hungary (apart from
mining towns) from where they had been expelled (Article XXXVIII);
the banning of torture (Article XLII); and the right of non-nobles
to appeal against capital punishment or other serious sentences
(Article XLIII).

Because only some of these laws had ancient historical precedents,
it was clear that the ‘ancient constitution’ had undergone substantial
modification, and had not been returned to the status quo ante.
In keeping with ancient constitutional rhetoric, however, none of the
legal changes were conceptualized as ‘innovations’, and certainly no
mention was made of how some laws were merely reworkings of Joseph
II’s earlier patents. Overall, it seems, legal change suited the nobility.
On one level, the laws of 1790/1 marked a significant retreat from
the programme of enlightened absolutism. On another the dominant
influence of the middle nobility had left the feudal system largely intact:
the peasantry were granted little more than the confirmation of Maria
Theresa’s Urbarium and the right to change their domicile. Even if
religious matters had been settled by the court,”’ Protestants and
moderates were satisfied with the reaffirmation of religious liberties.
Yet despite the codification of these and many other changes into
positive legislation, the law omitted any reference to the existence of an
‘ancient constitution’. What then would be the significance of this
concept for future generations?
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In its broadest manifestations, the ‘ancient constitution’ would
become a byword for gradual, as opposed to rapid, alteration to the
law; it symbolized noble resistance to the claims of Habsburg
centralization, and the preservation of noble privilege and dominion over
the peasantry. At the same time, talk of the ‘ancient constitution’ as a
single overarching /Jex ferrae had resulted in a new kind of problem in
late eighteenth-century Hungary, that of consistency with collective
historical definition. This was because ‘ancient’ political structures not
only accepted monarchical rights, but also regional and social diversity
among the bodies into which the populace was divided.

Yet just as the organic concept of the ‘ancient constitution’ was born
during the revolutionary era, so too was the identity of the community
itself being reshaped along linguistic and ethnic lines. Indeed, it is at the
Diet of 1790/1 that an abstract concept of ‘nation’ also stakes its first
claim to sovereignty. The significance of the middle nobility’s claim to
represent the ‘people’ in a fragmented and multi-ethnic kingdom,
however contradictory and assumptive that claim may have been, was
that it was based upon an argument born of a proto-nationalist strain of
ancient constitutionalist argumentation. Hungary, they claimed, was a
separate country, named after the Hungarians who rightfully possessed it
through ancient conquest. And they, the middle nobility, represented
the ‘people’ of Hungary, not merely because they were patriotic and
noble, but because they were the most ‘Hungarian’ element of
the population, free from German and other forms of cosmopolitan
influence. Here a significant conceptual switch was taking place.
The older conception of the orszig and its constitution revolved around
the protection of multiple, territorially held corporate rights vis-a-vis
the king. But the newer ethno-national concept shifted the emphasis.
It focused upon the primacy of one ethno-national group in the history
of the territory over which sovereingnty was claimed. Now, disputes
over the constitutive elements of the ancient constitution were rapidly
becoming struggles to control the collective ‘narrative history’ of the
ethnically and culturally conceived ‘national” community. For the
foreseeable future, however, the ‘nation” would be characterized chiefly
along feudal, noble-national lines. This was partly because politics
took a reactionary turn following Leopold’s sudden death in 1792
and the accession of Francis II. The trial of the Hungarian Jacobins,
the execution of their leaders (including Hajnéczy) in 1795 and the
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imprisonment of many enlightened intellectuals took place amidst fears
of popular revolution and French military advancement, stifling the
voice of egalitarianism until the nineteenth-century Reform Age.

In hindsight, it was Law X of 1791 that was to prove significant
for later generations in their claims for ‘national’ independence. This
law stated that Hungary was a ‘free and independent kingdom’ that
‘submitted to no other kingdom or people’; Hungary was thus not to be
considered as a lesser entity, as a mere province that could be
incorporated into the Habsburg state. This, along with the provisions of
Article XII on the sharing of powers, represented a significant retreat
from Joseph II's absolutism. But in further stating that Hungary
was ‘possessed of her own consistence and constitution’, Leopold II was
merely stating that the Hungarian lands possessed their own legally
constituted ‘character’ or ‘disposition’, in accordance with the older
meaning of the term.’” This did not entail the recognition of a separate
and unassailable body of ‘national’ laws that, for example, contradicted
the royal diploma, or that stood as a codified document of laws
symbolizing the foundation of an independent ‘national’ state. Indeed,
the diploma stated that Hungary was to be ruled in accordance with her
own laws and customs by hereditary monarchs. Thus, Law X was more a
statement of how Hungary constituted an organic political entity that

Figure 4.1 A Hungarian peasant and nobleman in their ‘national’ dresses.’®
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Figure 4.2 Hussar-style noble-national costumes from 1790.

retained administrative autonomy under Habsburg direction. But for
later generations, this law was seen as a preliminary step on the path to
full national independence. Even if no written constitution arose from
the Diet of 1790/1, the late eighteenth century marks a period of
transition in which a new narrative began to unfold: this was the story of
the Hungarian ethnic nation’s ‘ancient constitution’.
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and also founded the Hungarian National Library and National Museum in
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Budapest by donating his private collections to the nation in 1802. Initially a
supporter of Joseph II's autocratic but enlightened reforms, Széchényi received
high office from the monarch in 1785, but resigned a year later, disenchanted
with Joseph’s methods. Following the monarch’s death, Széchényi associated
with other nobles who sought to introduce social reforms, even at the expense
of their own privileges. He was, however, shocked by being blacklisted as a
potential traitor by the court during the 1790/91 Diet. Unsettled by his wife’s
poor health and the execution of the Hungarian Jacobins in 1795, Széchényi
succumbed to depression. He later recovered, and served under the reactionary
Francis II; however, the former Freemason was now a Catholic bigot with an
unswerving respect for authority. On retiring in 1808 he was awarded the Order
of the Golden Fleece, the highest honour of the Habsburg Empire. See Liszlo
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Born of an ignoble Lutheran family, J6zsef Hajndczy (1750-95) studied law in
Bratislava, and spoke several languages, including English. He worked as a
secretary, most notably for Count Ferenc Széchényi in 1779. He was appointed
as vice-lieutenant of Szerém County in 1786, but due to his ignoble status, lost
his post after Joseph died. Hajn6czy had supported Joseph II in opposition to
domestic feudalism, but turned to the ideas of enlightened constitutionalism
and the French Revolution at the Diet of 1790/1. However, as a progressive, he
became disillusioned with the noble-national movement of 1790/1; in 1791 he
met Josephinist (and secret agent for Emperor Leopold II) Igndc Martinovics
through the Freemasons. Hajndczy’s views became increasingly radical,
especially following the reactionary politics of Francis II, and in 1793,
Martinovics made him a prominent member of the Hungarian Jacobin
movement. Martinovics’s Jacobins planned a two-phase revolution: the first, led
by the secret ‘Society of Reformers’, was intended to manipulate the feudal
nobility into revolting against the Habsburgs. The second, led by the ‘Society of
Freedom and Equality’, was to eliminate the members of the first feudal society.
Insurrection was thus intended to remove both external and internal obstacles
to reform. Finally, the Jacobins sought to establish an independent republic
with a bicameral parliament, introduce press freedoms, emancipate the
peasantry, abolish restrictions on domestic and foreign trade, and somewhat
remarkably, transform the kingdom of Hungary into a federation of free
nations, each possessing its own constitution. In July 1794, however, both
societies (somewhere between 200 and 300 people) were uncovered by the
police. Following their trial, headed by J6zsef Urményi, seven of their leaders,
including Martinovics and Hajndczy, were executed in 1795, and many of the
Hungarian literati were imprisoned, including the language reformer Ferenc
Kazinczy; fears of revolution and the advance of French armies galvanized noble
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support for the war effort against France, silencing the voice of reform for many
years. For an exhaustive account of the Jacobins see Benda, A magyar jakobinusok;
on Hajndczy, see Gyorgy Bonis, Hajniczy Jozsef: 1750—1795 (Budapest, 1954).
Benda, A magyar jakobinusok, vol. 1, p. 51.

A Lutheran, Péter Balogh (1748 —-1818) began work as a Nogrdd County official
in 1769 and became the county’s vice-lieutenant in 1783. During the reign of
Joseph II, who allowed Protestants to enter high office, he was appointed as a
judge on the Royal Table in 1786, and on the Septemviralis Court or court of
appeal in 1788. However, he opposed the tenets of Josephinian absolutism, and
was removed from his post on the Septemviralis Court in 1789 after delivering a
controversial speech in N6grdd. At the Diet of 1790/1 he became one of the
main ideologues of the noble opposition as a representative for Nograd County
and a promoter of Protestant rights. His plan was supported by Protestants and
Catholics alike, and even by some magnates, but was more influential among
the eastern counties, as the Transdanubian counties remained more loyal to the
King. As passions subsided at the Diet, Leopold II appointed Balogh as the
lord-lieutenant of Torontdl County. He worked as a court councillor in Vienna
between 1793 and 1795, but returned to the Septemviralis Court in Pest due to
ill health — a move that was thought to have implicated him in the Martinovics
conspiracy. However, as the French Revolution progressed during the reign of
Francis II, Balogh remained loyal to the court. See Istvain Horvith, ‘Balogh
Péter’, in Ndgrid Megyei Miizeumok Evkinyve XX (Négrad, 1995), pp. 11-31.

This was a politically motivated anachronism, as the law referred instead to a
‘royal council’. Marczali, Az 1790/1-diki orsziggyiilés, vol. 2, p. 11.

Ibid., p. 154.

Ibid., vol. 1, pp. 230-9.

Many ideas, however, were shelved, and only resurfaced in the Reform Age.
Martyn Rady, Customary Law in Hungary: Courts, Texts, and the Tripartitum
(Oxford, 2015), pp. 218-20.

R.W. Seton-Watson, ‘The era of reform in Hungary’, The Slavonic and East
European Review, American Series, ii (1943), pp. 145—66 (p. 148).

Ernst Wangermann, From Joseph 11 to the Jacobin Trials (London, 1959), p. 88.

A translation of Laws X and XII is given in the Appendix.

From Robert Townson, Travels in Hungary, with a Short Account of Vienna in the
Year 1793 (London, 1797), p. 2.

Henrik Marczali, Magyarorszig tirténete a szatmdri békérdl a bécsi congressusig
(1711—1815) (Budapest, 1898), p. 409.
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CHAPTER 5

REFORMING OR REPLACING
THE HISTORICAL
CONSTITUTION: LAJOS
KOSSUTH AND THE APRIL
LAWS OF 1848

Ferenc Horcher

This chapter will reconstruct the events leading to the birth of a new,
post-feudal parliamentary regime in mid-nineteenth-century Hungary,
in order to reinterpret the original intentions of Lajos Kossuth, one of
the founding fathers of the April Laws, the legal document on which
the new regime was based. Between 3 March and 11 April 1848, the
Hungarian Diet, the lawful organ of legislation in the Hungarian
kingdom, peacefully convinced (or blackmailed, to use a stronger word)
the lawful ruler of the country, King Ferdinand V, to sign 31 laws,
establishing the new legal framework of a quasi-sovereign Hungarian
kingdom under Habsburg rule." The country before and after the April
Laws was and remained in a peculiar legal relationship with the
Habsburg Monarchy, sharing the persona of the ruler who ruled both
territories from the royal court in Vienna, but the Hungarian kingdom
had to be governed in accordance with the Hungarian constitutional
tradition. The promulgation of the list of new laws unsettled the status
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of the historical constitution, and initiated a new phase of constitutional
thinking in the political elite of the reform camp.

In fact, the April Laws of 1848 turned out to be the crowning
moment of decades of political and constitutional struggle within
the country and, much more emphatically, between the country and the
Crown. The period between 1825 and 1848 is described in Hungarian
historiography as the Reform Era, when the political elite tried to
reconfigure the rules which framed political, economic and social life in
the country, by introducing new legislation. This effort, however, was
strongly opposed by the Habsburg court, because of the fears in Vienna
of the efforts to gain ‘independence’ by the Hungarian political elite.
When the April Laws were introduced, following a very short
preparatory period, in the shadow of a Europe-wide wave of revolutions,
they went well beyond the earlier expectations of the elite of the
Reform Era, and their acceptance by the court could not prevent — in
fact, as it turned out, they prepared the way for — the declaration
of independence.

This chapter will deal with the birth of the April Laws, searching for
the original intentions behind the document, supposing that these can
give a clue to its original constitutional standing. It answers the
following rather simple and yet very difficult question: should the April
Laws be interpreted within the framework of the well-established
‘ancient constitution’ of ancien régime Hungary or should they be
regarded as the expression of the nation’s will to break with the past,
giving up the centuries-long continuity of the historical constitution?
The question seems to be simple, but to find the right answer is
complicated by the fact that already on 15 March, according to
contemporary descriptions, a public demonstration (revolution?) was
taking place on the streets and squares of Pest—Buda (from 1873
Budapest), the social and economic centre of the country. Politically
active youngsters were able to drum up public support for the new
legislation prepared in Pozsony, the venue of the last ancien régime Diet.
The street protest sparked off a ‘bloodless’ revolution (a term of which
Hungarians were and have remained quite proud). This happened in the
immediate aftermath of a prompt and loud conflagration of violent
battles on the streets of major cities in Italy, France and Austria between
the inhabitants and oppressors, which helped to push the demands
forward in Hungary, too.
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The April Laws were accepted and promulgated by due process, in
accordance with the customs constraining legislative activity in the
kingdom, supported by both the Lower and the Upper Houses of the Diet,
and signed by the Crown as well. Their promulgation was followed by a
lawful national election of parliamentary representatives. The new regime,
however, could not stabilize its power, as both parties drifted away from
their original position when the April Laws were promulgated and the
tension soon provoked the armed attack of the troops of the Croatian Ban
Count Josip Jelaci¢, most probably encouraged by the Viennese court,
which caused the outbreak of what came to be called the war of
independence in the country, which led step by step to the declaration
of independence ritually proclaimed by the governor (kormdnyzd), Lajos
Kossuth, in the Protestant stronghold of Debrecen in eastern Hungary.
The line of dramatic events which led to this proclamation was concluded
by the intervention of the Russian tsar in accordance with the agreements
of the Holy Alliance of the European powers, ending what was by then a
war of independence. The armed defeat of the independence efforts pushed
the country back into a 15-year-long passive resistance, which led to the
reopening of the negotiations establishing the Austro-Hungarian Dual
Monarchy in 1867. The Hungarian part of the Dual Monarchy was ruled
from then on in accordance with the principles of the April Laws from
1867 up until the end of World War I.

This chapter cannot give a detailed account of the perplexing
constitutional history of mid-nineteenth-century Hungary. Neither is
it an exercise in historical constitutional interpretation. Rather, it is
concerned with a question recurring in the intellectual historical
reconstructions of the period: what was the original intention behind
the new legislation of April 1848, and how did it relate to the long-
standing constitutional culture of the country? Compounding this
problem is the question of how the protagonists (and especially the
key player, Lajos Kossuth) understood their own roles. To answer these
questions, the political manoeuvres which led to the drafting and
promulgation of the new legislature will be reconstructed. This
method is based on the assumption that by interpreting participants’
political actions, together with the texts they have left behind, their
way of thinking can be reconstructed as well as their view of the
relationship of the new legislation to the constitutional traditions of
the country.”
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The Historiographical Issue

The historiographical issue this chapter addresses concerns, in other
words, the evaluation of the April Laws. Due to the bloodless revolution
of Pest—Buda on 15 March it is hard to avoid applying the tempting
label of revolutionary legislation. Interestingly enough, some of the
most influential interpreters try to balance our understanding of these
events. Istvan Dedk for example, the author of an influential monograph
on 1848, which has been published in English, Hungarian and German,
tried to rephrase the relationship between the March and the April
events by introducing the label ‘lawful revolution’ (¢irvényes forradalom).?
Although this expression is a contradiction in terms, it serves very well
the interpretative strategy to make sense of the revolutionary potential as
well as the lawful procedural nature of the legislative process. In order to
see both sides of the coin, it is worth recalling how Dedk described
events in his classic analysis.

As he claimed in the introduction to his work, in the spring of 1848
the Hungarian political elite managed to obtain a new constitution
from the ruler. It is important to note that with this claim Dedk
described the April Laws as a new constitution, but he also adds that
this achievement was made without bloodshed, which leads to the
conclusion that if it was a revolution, it should be distinguished from
the majority of such political events by calling it a lawful one. In his
view, however, there were two further aims on the agenda of the
Hungarian leaders: to win a leading position within the Habsburg
Monarchy, and to gain control over the national minorities within the
country’s own territories. These further aims brought together their
opponents — the Habsburg House, the Austrian government and the
minorities — and the war that broke out made it unavoidable that ‘in
September 1848 the remaining Hungarian leaders stepped over from
the road of reforms to the road of the revolution, still emphasizing that
they did so out of necessity and not out of an ideological conviction.™
A further interesting twist of Dedk’s interpretation is that he thinks
that although the war of independence was lost, the peace was won.
He is referring with this expression to the Settlement establishing
the Dual Monarchy in 1867, which in fact sanctified the victory
of the Hungarian nobility, securing an equal stance in the Austro-
Hungarian Empire.
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Let us see another key player in the recent historiography of 1848.
In an essay entitled “The civil constitutional regime in 1848 (‘A
polgéri alkotmédnyos allamrendszer 1848-bam’)S historian Andras
Gergely presents the following case. First he refers to the contemporary
judgement of the Hungarian royal chancellery, which claimed that the
first drafts of the April Laws, which were under consideration in early
1848, ‘did nothing more than concretize (at certain points
developed) the immemorial constitution (sok évszdzados czléotményt)"G
In other words, they secured continuity between the historical
constitution and the achievements of 1848. On the other hand, the
Staatskonferenz held the view that the proposal was about ‘a new
constitution for Hungary’, and its signing ‘would mean the abdication
of the king’.” Gergely’s point here is to pose the question ‘Was a new
constitution born, or was the earlier one merely improved?’ His answer
departs from the fact that the new laws had no unifying structure,
and this leads him to claim that ‘no new constitution was drawn’, as
they did not want to prepare a ‘charter’, but simply enact additional
legislation. He compares this compromised development of a
historical constitution to the British example, finding a number
of common traits. The Hungarian nobility’s aim was to develop the
constitutional tradition of the estates into a proper constitutional
parliamentary structure.

On the other hand, Gergely defends the notion of ‘the constitution of
1848’. The reason for this is partly that a number of fundamental laws
were enacted in 1848, and partly that the discrepancies between the
valid legal framework and the de facto character of Habsburg rule over
Hungary excluded the possibility of reinterpreting the institutional
structure of the feudal constitution and smoothly transforming it into a
guaranteed framework for a democratic parliamentary system. Therefore,
Gergely argues, a complete break (which, however, was both legal and
legitimate) with the world of the estates and its noble prerogatives was
required. Gergely’s narrative also, however, lays great emphasis on the
fact that the actual content of the laws was to a large extent
compromised, due to the ‘urgency of the circumstances’.® At the same
time, the small circle of the Hungarian political elite who actually took
part in the process clearly committed themselves to ‘lay the foundations
of an evolving civil constitutional system ( polgiri alkotmdnyos rendszer).”
For that very reason Gergely (who himself in this respect followed the
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path opened up by Gyorgy Szabad) finds the expression ‘the constitution
of 1848’ well-founded.

Let us turn to a third interpretation of the 1848 events. Professor
Lészl6 Péter had very fine historical judgement, and his analysis was also
balanced. His essay on the events of 1848 was entitled ‘Lajos Kossuth
and the conversion of the constitution’.'” Here the term ‘conversion’ is
meant to present Péter’s answer to the question of the continuity or
discontinuity of the constitutional tradition in 1848. He puts it
bluntly: “The Hungarian constitution, in the widest sense of the term,

was undoubtedly transformed in 1848.""'

In his understanding, this
conversion meant that ‘the system of privileges was to be replaced by a
social order based on legal equality.’'” It also meant ‘the transition
from the customary constitution based on the bipolarity of the orszdg
and the Crown to the all-embracing legal system, called the State,
created by statute law’."> But this programme of ‘alkotmainyos kifejlés
(constitutional development) was not fully realized, and even when it
was, it was achieved through ‘érdekegyesités’ (interest-amalgamation) and
‘Jogkiterjesztés’ (extension of rights).14 And even where it was realized,
this was done gradually, and most importantly, he asserts ‘the Hungarian
position became more radical after the collapse of the Metternich
system.””> The failure to complete the conversion was, however,
occasioned by the competing interpretations of the actual content of
the laws. ‘Kossuth and Prime Minister Batthydny read “personal union”
into the April Laws,” while ‘the Austrian response was the claim to the
existence of a Gesamistaar (united state), read into the Pragmatic
Sanction, which then justified the demand for the revision of the April

16
Laws.” "

In other words, both parties read the accepted laws as their
own constitutional tradition and reason of state demanded. To be sure,
the whole long nineteenth century of the Habsburg—Hungarian
relationship is characterized by total incomprehension caused by talking
at cross-purposes: the Habsburgs had to take care of the whole of their
realm, while the Hungarian nobility defended their own freedoms and
privileges, which were connected in their discourse with the liberty
and constitutional self-standing of their country. These contrasting
interpretations of the constitutional standing of Hungary in relation to
the court led to an ‘intractable constitutional conﬂict’,17 and ultimately
war. There is no doubt that the two parties shared responsibility for the
radicalization of the situation, but Péter emphatically criticizes
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Kossuth’s unrealistic hopes. In Péter’s reading, Kossuth was not striving
to restore the ‘Hungarian State’; he rather sought to be its ‘creator’ as he
intended to convert the constitutional standing of the orszig into that of
the state. The April Laws need, in this reading of 1848, to be
distinguished from Kossuth’s own ambitions.

Finally, mention should be made of a recent publication on the
political languages of constitutionalism in 1848/9."% Gyorgy Miru
follows the research methods of the Cambridge historians of political
thought, and Koselleck’s school of conceptual history, by reconstructing
the ‘political languages’ or discourses and analysing the meaning of the
concepts used to debate the April Laws. He claims that the recurring
question of whether a new constitution was born in 1848 is not tenable
anymore, as the facts are clear: Hungarian legislators did not create a
written, constitutional charter. He insists that Hungarian legislators did
not want to codify the constitutional basic principles in the form of a
systematic fundamental law, not only because of the lack of time.
A further reason was that they were proud of their historical
constitution, and they preferred to follow the norm-creating procedures
employed earlier, interpreting and modifying the law as it appeared in
custom and statute, in accordance with the requirements of the day.'”

While stressing this continuity, Miru nevertheless repeatedly
emphasizes that in introducing a new constitutional arrangement they
not only established a new set of principles for the social system, but
changed the political system as well.”

In what follows, the inspiration taken from these historians will be
used to show that even if the April Laws themselves were revolutionary
in relevant respects (introducing the institutions of ‘responsible
government’ (felelés korminyzat)®' and the principle of popular
representation, the abolition of serfdom and the eradication of unfair
discrimination by the nobility), they were not conceptualized as a
dramatic break with the past, as was the case in the French Revolution of
1789. Rather, the claim was that the achievements of the April Laws
could easily be reconciled with the past, as they in fact grew out of
the country’s earlier constitutional traditions.”” This claim was later
empirically verified and reaffirmed by Ferenc Dedk’s use of the principles
of the April Laws as the foundation of the settlement of 1867.

To formulate its thesis more precisely, this chapter will argue that
while the formal aspects of the April Laws were mostly unassailable,
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their legal substance, namely the institutions they eliminated or created,
as well as the new constitutional principles they involved were genuinely
new. The further point will also be made that by keeping the formal
aspects of a constitutional tradition intact, the April Laws reformed the
substance of the historical constitution while preserving the continuity
of the constitutional tradition. Nevertheless, these abrupt and daring
institutional and conceptual innovations also risked the elimination of
the constitutional tradition itself.

Eyewitness Accounts of the Spring of 1848

In order to substantiate the above point it is necessary to reconstruct the
actual process which led to these unprecedented achievements. First of
all, let us see those eyewitness reports which show that the events were
experienced by their protagonists as a milestone in Hungarian history.
Let us, for example, recall the radical voice of one of the youngsters who
participated in the street demonstrations of 15 March. The words of the
revolutionary poet Sindor Pet6fi demonstrate that the “Youth of March’
(Mdrciusi ifjak) saw this day as a real historical turning point. He wrote
in his diary:

This was 15 March. Its results make this day for ever celebrated in
Hungarian history. As a continuation of events, it would be,
without doubt, ordinary; but if we take it as it was, as a beginning,
it was great and glorious.zﬁ

His friend the novelist Mér Jokai, another famous protagonist of the
events of this memorable day in Pest—Buda, shared this view.
He claimed that ‘the liberty of the Hungarian nation starts from this day.
In the history of the Hungarian nation this was the epoch-making clay.’24

But are these romantic writers reliable witnesses of the events that
they participated in? No doubt their words were emotionally charged,
which suggests that they should be read cautiously when trying to assess
the historical significance of the political—legal transition of the spring
of 1848. No doubt they played very important symbolic roles: they were
among the first members of the public, of the fledgling civil society that
was created in those moments, together with the unnamed citizens of
and visitors to Pest—Buda, who in fact seized the political initiative on
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that very day. But none of them was actually involved in the
institutional struggle that led to the birth of the April Laws.

Arguably, those who were somewhat older, and politically more
experienced, namely the professional politicians, are more reliable
guides. What did these people think of the events of 15 March from
their places, not in the streets, but in the halls of the Diet and at the
negotiations with the court? Let us consider the eyewitness report
of Lajos Kossuth himself, the driving force behind the whole series of
events that led to the passing of the April Laws. A very agile journalist
and lawyer, with an exceptional capacity to influence both houses of
parliament, the representatives of the nobility and the members of the
aristocracy, Kossuth recalled that

the logic of history is sometimes stranded for a long time, but
sometimes in a minute it steps forward centuries. It has such a
long footstep that the short-sighted only cries “Who would have
thought so?’, and talks about an accident.”

One can certainly quote a number of further reports. Most of them
would later agree that the political events of the spring of 1848 were
exceptional, and that they had a long-term effect on Hungarian
constitutional history. Even those who endorse the interpretation of the
Reform Era of 1825—48 in the framework of an organic development of
constitutional reforms would accept that 1848 in many ways brought
an abrupt change: what was indeed desired by earlier generations had
become true in the course of a few days, and even more.?® The next
question is: what made this breakthrough possible? Thinking through
the possible causes of this breakthrough suggests that the direct and
indirect influence of European affairs is not negligible. Let us now glance
at the Continental panorama in early 1848.

Hungary and Europe in 1848: Parallels and Differences

The spring of 1848 brought a series of Europe-wide revolutions. This
was not simply a coincidence as the continent’s radical reform
movements were mutually influenced by each other. Revolutionary
ideals reverberated (for example, the slogans of the French Revolution)
and spread the sparks of active political engagement. No doubt, the
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earlier constitutional experiments of the United States and the repeated
efforts of the French to modernize their country’s constitutional
structure provided an impetus, too; one that was intensified by the
exchange of ideas between networks of European progressive
intellectuals. French authors with a lasting influence included such
giants as Alexis de Tocqueville, the French aristocrat who traversed the
new American republic, and penned his impressions in a thoughtful
and influential way; Benjamin Constant, one of the key intellectual
spokespersons of the new, revolutionary era; and Francois Guizot, a
French statesman and historian. Paris, as a continental cultural centre,
attracted a number of Hungarian noble intellectuals. Some of them even
travelled as far as the US, such as the young Sindor Boloni Farkas,
who in 1831 published his experiences of the political culture of
North America in a book which was widely read and discussed in
contemporary Hungary.

Further external impacts on Hungary can also be discerned. After the
dissolution of the Holy Roman Empire, and the establishment of
the German Confederation in 1815, a number of new constitutions were
drawn up, including those of Baden and Bavaria in 1818, Wiirttemberg
in 1819, Hessen—Darmstadt in 1820, and Brunswick, Hesse and Saxony
in 1831. In fact, developments in the German states were even more
appealing to mid-nineteenth-century Hungarian noble-politicians than
the French example. This was partly due to similarities in the respective
political cultures, and to the German political class’s reputation for
caution and moderation, qualities which dovetailed with the hesitant
and risk-averse Hungarian nobility. It is therefore remarkable that, in
spite of its earlier reservations, the Hungarian nobility gave up most of
its privileges in 1848, which suggests that they were not as hopeless as
they are preserved in the memory of the Hungarian public.”’

For some of the best minds of the age, however, there were further
examples of good practices — including the parliamentary monarchy of
the British Isles, where a number of Reform Bills had been introduced in
the first half of the nineteenth century. Some historians have noted
the deep sympathy for the British constitutional system that inspired the
events of 1848 in Hungary. As Gergely declared, ‘what was created in
1848 was less a constitutional monarchy, but rather a parliamentary
monarchy following the English system, based on the overwhelming
power of the parliament.””®
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The Belgian constitution of 1831, a model constitution which tried
to unite the merits of the French, Dutch and British models, was
also influential. It is noteworthy that the British constitutional theorist
A.V. Dicey went as far as to claim that the Belgian constitution ‘comes
very near to a written reproduction of the English constitution’.”
According to the recent historiography of 1848, this might have
been the most influential inspiration for the founders of the 1848
‘constitution”.””

In the run-up to the Hungarian constitutional moment of 1848, the
revolutionary movement spread from Sicily in January, arrived in Paris
on 22 February and reached Vienna on 13 March, one day before the Diet
of Pozsony reconvened, in turn just one day before the events of
15 March in Pest—Buda. There can be no doubt that the Youth of March,
who initiated the street protest in Pest—Buda, were inspired by the
continental flow of revolutions. It is also beyond reasonable doubt that
the events in Hungary could not have occurred without the external
support they received from this international revolutionary movement,
and the pressure it exercised on the Viennese court.

The temporal dimensions of the Hungarian constitutional process
appear to be brief, beginning in January and concluding with the
moment when the April Laws were authorized by the court’s
administration, giving in to the political pressure of the street and to
the legal demands of the Diet. However, from a longue durée perspective,
the Hungarian elite had already started work on these items of
legislation during the reform Diets of the very early 1790s, and only
returned to them after decades of stagnation in which the constitutional
life of the country was suspended and frozen by the decision of Vienna.
There is insufficient time here to follow events on this grand historical
scale. Instead, this chapter will concentrate on the short-term
perspective: on the last feverish days of the Diet, when the texts of the
new laws were prepared, and the obligatory ‘nihil obstat’ was obtained
from all constitutional parties involved. This approach is based on the
assumption that by slowing down the pace of history, as we slow down
the projection of a film, in order to see the individual frames one after the
other, the details that are lost during the normal, real-time tempo of
the events become clearer. This chapter seeks to provide a clearer picture
of the intentions of the participants by interpreting their actions as
reactions to the earlier deeds of others. After all, politics is a large-scale
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strategic game, in which most often action is followed by reaction and
vice versa. One needs to take account of this interaction between the
players to make sense of their occasionally original way of thinking.

The Last Days of the Process that Led to the April Laws

To understand the essence of the new legislation, the immense political
pressure of the moment has to be reconstructed in order to appreciate
Lajos Kossuth’s brilliant rhetorical and political moves, his reactions to
the particular needs of the moment. In this section we show how his
practical genius was alert to every unexpected opportunity, and how — as
a good lawyer — he never made a mistake in when and how to advance
his case. It will be argued that it was basically his skills, as well as the
efforts of the Palatine of Hungary, Stephen Francis Victor, who rather
unexpectedly stood up for the Hungarians, that made the constitutional
moment of 1848 so productive in Hungary.”'

At the beginning of 1848 a balanced political situation characterized
the Diet’s Lower House, controlled by the nobility: the opposition and
the pro-government forces had equal power, and the distance between
their positions looked unbridgeable. After receiving news of the Italian
revolutionary movements, Kossuth proposed that the opposition should
introduce a bill with a demand which could achieve a conclusive
breakthrough, but this was then still rejected by the leaders of the
opposition factions.

On 1 March the news of the Paris revolution reached Pozsony, and the
members of the Diet anxiously debated the thrilling events. As a result
of these discussions the opposition was ready to support Kossuth’s new
proposals for reform with enthusiasm. On 3 March, building his
argument on the facts of the financial crisis of the empire, Kossuth gave a
dramatic speech in the Lower House, in which he put forward a whole
list of demands in a drafc Address (felirati javasiat) from the Diet to the
Crown. The starting point was the claim that ‘the actual cause of
the breaking up of peace in the monarchy, and of all the evils which may
possibly follow from it, lies in the system of Government,”” very
cleverly drawing the picture of a century-long opposition between the
absolutist system of government of Vienna and ‘the constitutional
direction of the Hungarian nation’ (z magyar nemzet alkotmanyos iranya).
After this introduction he did not hesitate to mention most of the major
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demands of the opposition reformers, debated by the reform Diets of the
last two decades, including the abolition of serfdom, the sharing of social
burdens, a parliamentary system with popular representation, and a
system of responsible government. He did not address the issue of
the independence of Hungary, did not question the legitimacy of the
Hungarian Crown, and certainly kept his proposals within the confines
of the constitutional tradition of the country, even taking care not to
disregard the interests of the House of Habsburg. What he did, however,
was to refer to the introduction of new constitutional measures as the key
to solving the crisis within the empire, claiming ‘that bond of
Constitutionalism which can produce a kindred feeling’.” In a prophetic
voice he also heralded the personal consequences of the recent European
wave of revolutions, warning that ‘in a few days the men of the past
will descend into their graves,” and he also touted (perhaps in this case
tactlessly) the name of the Archduke as a future occupant of the
Hungarian throne:

for that scion of the House of Habsburg who excites such great
hopes, for the Archduke Francis Joseph, who with his first
appearance earned the love of the nation — for him there waits the
inheritance of a splendid throne which derives its strength from

4
freedom.’

The astonishing result of this combination of compromise and blackmail
was that the deeply divided Lower House offered its unanimous support
to Kossuth. However, for the moment, the Address could not be sent to
the Upper House for approval, as all the main dignitaries of the country,
including the Palatine (nidor) and the Chief Justice (orszdghird) — who
normally presided over the Upper House — were cautiously ordered to
Vienna for an emergency meeting. Court circles considered the option of
disbanding the Diet, while one of the most prestigious reform
politicians, Count Istvin Széchenyi, who at this time was sharply
opposed to Kossuth'’s radicalism, volunteered to take control of the Diet
as a plenipotentiary royal commissioner, but even he was not trusted by
Vienna in this strained situation.

It was during these nerve-breaking moments of waiting and seeing
that Jozsef Irinyi, a representative of the Pest-based civil initiative of
young intellectuals called the Opposition Circle (Ellenzéki Kor), arrived
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to meet Kossuth in Pozsony. He and the circle he represented publicly
supported Kossuth’s ‘Address’ to the Lower House by collecting
signatures from sympathizers all around the country. It was after their
exchange of views that Irinyi finalized the famous 12 points of 12 March,
which presented the reform agenda in a popular format to the
participants of the signature-collecting campaign. As it turned out later,
his short list of radical political demands was the inspiration behind the
15 March street demonstrations in Buda and Pest, along with the poem
‘National Song’ (Nemzeti dal) written for this occasion by Pet6f, the
most radical and popular of the young poets and intellectuals. Both
of these short pieces were printed illegally, by the printing machine of
Landerer and Heckenast, seized in the name of the people on 15 March
(with the support of the owner himself). This symbolic and practical
deed was the first expression of the demand for the freedom of the press.
However, to bring popular enthusiasm to fruition a further external
influence was required.

On 14 March Hungarians received the news that revolution had also
broken out in Vienna.””> The people of that city, together with the local
administration and the provincial assembly (Tartomanygyiilés, Provinz-
versammiung), called for the guiding statesman of the empire, Prince
Metternich, to be dismissed and — in keeping with Kossuth’s oration on
3 March — a new constitution was demanded by the revolutionaries to
sate the passions of the people. The excitement of the Viennese
revolutionaries was fuelled by the street distribution of the German
version of the text of Kossuth’s great speech in the Hungarian Diet on
3 March. It was translated by 4 March, giving impetus to the mobilizing
activity of the Juristischer Leserverein,® demonstrating that the
revolutionary spirit could be transferred back and forth, from Pozsony
to Vienna as well as from Vienna to Pozsony.”’ In contrast to the
bloodless nature of the 15 March demonstration in Pest—Buda, the army
opened fire on the crowds in Vienna, barricades were raised, fires were
lit and factories were demolished. The court dismissed Metternich,
promised a constitution, permitted the organization of a militia and
proclaimed the liberty of the press.

In the meantime, Archduke Stephen, Palatine of Hungary, travelled
to Pozsony in a futile effort to stave off revolution. He summoned
the representatives of the Diet’s Upper House, and let them approve
Kossuth’s draft Address. Apparently the Habsburg administration
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thought that this was the lesser of two evils, and would take the wind
out of the Hungarian sails.

If the aim was to calm passions, the move was not successful.
On 15 March the Diet sent a delegation of 100 from Pozsony to the
capital, Vienna, where it was received by a celebrating crowd, while at
the same time Irinyi, Petdfi, P4l Vasviri and the other members of the
Opposition Circle provoked a public demonstration in the streets of
Pest—Buda, and by the end of the day they could claim to have initiated
what was regarded as the revolution of 15 March. The institutions of
public administration (the City Council and the Council of the Palatine,
Viarosi és Helytartotandcs) gave in and accepted the demands of a crowd of
20,000, conveyed to them by the newly appointed Revolutionary
Committee (Forradalmi Vilasztmany).

The next day Viennese court officials met the delegation of the
Hungarian Diet, and accepted Kossuth’s Address, which was by now
supported by both the Diet’s houses. The following evening, on
17 March, the main decision-making body of ancien régime Austria,
the Staatskonferenz, met for the last time. It received the news
of the revolution in Pest—Buda. The Staatskonferenz decided to make
the concession to the Hungarians that the King would accept
Kossuth’s Address. But the resolution of the Crown only referred
to the Archduke’s official assignment as Palatine, but not to that
of Batthydny as prime minister. It also contained a summons for
the Palatine to prepare a bill for the establishment of a responsible
ministry.

After his talk with Kossuth and Batthydny, however, Archduke
Stephen seized the initiative (with the oral agreement of the monarch,
his nephew, Ferdinand V) and on 17 March appointed Lajos Batthydny as
prime minister of Hungary.

After this decision, from 18 March onwards, reform laws were drafted
amidst much animated and heated discussion in Pozsony. Hesitant
aristocrats were intimidated by false reports of peasant uprisings in the
countryside, and by rumours that Pet6fi had assembled a peasant army
outside Pest. They accepted the social reforms, including the abolition of
serfdom, without any further reservations.

This move was affirmed by Prime Minister Batthydny, who sent out a
circular on 23 March in which he informed the county assemblies of the
new legislation on the abolition of serfdom. Unfortunately and against



)]
o)

1
FNGEROY)

v

593
594
595
596
597
598
599
600
601

606

608

AHHC Chapter 5—25/9/2018—NANDHINI.P—576439—IBTauris

106 A HIsTORY OF THE HUNGARIAN CONSTITUTION

the law, this circular preceded the actual decision of the Diet, which
should have enacted this policy.

The Diet had good reason to speed up the process. A counter-attack
from the Court tried to delay the abolition of slavery and the
establishment of the responsible government on 28 March. However,
strong reactions came both from Pest and Pozsony, and when the
Austrian officials received news of the outbreak of hostilities between the
Ttalian revolutionaries and Austrian soldiers, an agreement was swiftly
reached between the Diet and the Crown. The April Laws were accepted
by the Emperor on 7 April, and he had no option but to appoint the
remaining ministers of the Hungarian government.

As a final ritual act, on 11 April the laws were promulgated in the
presence of the Emperor, and with that the last feudal Diet (and the last
parliament in Pozsony) was closed down. The feudal structure of society
was demolished, and a new, constitutionally legitimized responsible
government took control of the country. The institution of the Palatine’s
Council was dissolved, and Hungary was not run by the organs of the
empire anymore, even if Hungary remained a part of the empire as far as
its external policies were concerned — including military organization,
foreign affairs and the common issues of the empire.

Conclusions Drawn from the Slow-Motion
Historical Narrative

Let us try to draw generalized conclusions from the above narrative. As it
seems, Kossuth had an unparalleled political genius, which helped
change the entire political landscape: he led the reformist elite of
the Hungarian Diet to victory, inspired the Pest—Buda and Viennese
revolutionaries, and later mesmerized ordinary people. He was a
charismatic leader who had no scruples, and risked everything if he saw
at least a minimal chance for a breakthrough. But the international
background offered unparalleled help to him in this struggle.

One should also point out that he had not yet become a revolutionary.
He had the necessary skills to orchestrate the breakthrough, but there
was no need to use unwarranted political means to bring it about.
He easily and promptly adapted to the situation when external
effects changed the political landscape. Whenever he experienced
deadlock, as on 3 March, 17 March and during the final stages of the
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process, he employed new techniques to vindicate his political will.
He was very good at combining promises and praise with intimidations
and threats. He had a number of personal enemies, and yet the elite as a
whole, faced with his fanatical supporters, taken together, was not strong
enough to turn against him. But he did not push the reformist agenda
beyond the threshold of revolution. He was well aware that he and
Batthyany needed to preserve constitutional norms so long as they could
be used to create the new government.”® He wanted to safeguard the
economic and political interests of the nobility, which was seriously
afflicted by the abolition of serfdom. Therefore, he did not want to
introduce a properly bourgeois constitution. His main support came
from the traditional political class in the countryside; this is why he
avoided a reform scheme to annul the anachronistic county-system.
Instead, he was obliged to rely on his hinterland, and did not want to
take on unnecessary burdens and risks. This might have been the cause of
his hesitancy to introduce constitutional measures to satisfy the
demands of the ethnic minorities or of the Jewish part of the population:
his popular mandate might have been endangered by these
measures, and he wanted to avoid empowering his opponents. Although
he was convinced of his own ‘truth’, his ideology did not blind him.
He calmed the fears of the court by downgrading the chances of a
secessionist movement in Hungary, and persuaded the Archduke to
stand up for the Hungarian cause by promising to maintain the throne
of the country. His alliance with Batthydny also turned out to be a
sound tactical move: he could directly influence the government’s
political direction through his personal relationship with the Prime
Minister. In these days the cautious Dedk was just as much on his side as
were the revolutionary youth of Pest—Buda. And yet he did not seek a
major post in the first government. He knew he had to wait for his
moment, and it arrived soon enough. For the time being, therefore, he
remained a constitutionally legitimate political force within the
political elite.

Most importantly, it was his situational acuteness which made the
lawfully revolutionary April Laws possible. As a result of his practically
wise tactics, the new legislation was daring, but not unrealistic;
courageous but also very circumspect; in line with the revolutionary
movements of Europe, while still preserving the essence of the ancient
constitution.
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Continuity or Break? 1848 and the Constitutional
Tradition in Hungary

As the above analysis of the endgame of the feudal Diet shows, Lajos
Kossuth was one of those rare talents in politics who are able to
articulate popular demands, and translate them not only into political
action, but also into a constitutional rearrangement or reshuffling.
However, according to his fiercest opponents, including Count
Széchenyi, or his earlier allies and later critics, like Zsigmond Kemény,
he could not be satisfied with this outcome.”” Already, prior to the
revolution, his greatest opponent, Széchenyi, discerned in him a
revolutionary dogmatism which was already apparent at the beginning
of the 1840s, and would eventually lead him to disregard political
reality.40 However, without Kossuth the April Laws could not have
been drawn up in 1848, and the government of Batthydny could not
have been established. While Széchenyi himself had an admirably
realistic attitude in his civil projects, exemplified by his philanthropic
and construction activities, such as the donation to establish the
Academy of Sciences and the National Casino, yet his daily political
practice lacked the skills which Kossuth employed in this period.
An exceptionally acute sense of politics was required to rule the Diet in
a divided society like that of nineteenth-century Hungary. Never-
theless, his prediction that the radicalism of Kossuth would lead the
country into a revolutionary disaster turned out to be correct,
according to most of the survivors of the conflict that broke out at the
end of 1848 between Hungary and the Crown, as well as according to
many historians of the period. In the aftermath of the lost war of
independence, Zsigmond Kemény, one of the brightest intellectuals of
the age, while defending his own role in the gradual radicalization
of the wartime government, also accused Kossuth of possessing a
revolutionary fervour which set the nation afire, and led directly to the
shock and terror after the war of independence was crushed by the
overwhelming preponderance of the Russian Tsar’s troops.41 This
might be an exaggeration, but to most of his critics, Kossuth was a
populist politician who had inbuilt autocratic tendencies, and as
president of the Committee of National Defence (¢ Honvédelmi
Bizottmdany elnike) was destined to grasp the executive power at a certain
point, and to proclaim the independence of the country from the
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Habsburg House, because ‘the House of Habsburg—Lorraine, perjured
in the sight of God and man, had forfeited the Hungarian throne.”*?
This straightforward and abrupt move determined the fate of the
reform movement, made any further concessions by the Habsburgs
impossible, and legitimized their interference in Hungarian affairs
which culminated in the complete reincorporation of Hungary into a
newly centralized empire.

The April Laws must, however, be distinguished from these later
developments, just as the Kossuth who fought for these laws must be
distinguished from the Kossuth who turned into the autocratic leader of
the Hungarian independence movement. The April Laws were the result
of a legally spotless procedure (except for Batthyany’s decision to announce
the abolition of serfdom before it was actually enacted by the Diet), and no
neutral critic has ever questioned their legitimacy. Therefore, it cannot be
claimed that they broke constitutional continuity. It was due to the laws’
formally spotless birth that the historian Istvdn Dedk could call this
achievement a ‘lawful revolution’.”> The fact that this phrase is a
contradiction in terms calls attention to the Janus face of the event.
The April Laws dramatically changed the content or substance of the law
but formally they were continuous with earlier constitutional
arrangements. As Kossuth argued in his great speech of 3 March:

Your Majesty’s imperial government — not being constitutionally
directed — paralysed the autonomy of our government as well as our
constitutional life. So far, this direction has only hindered the
development of our constitutionality, but now we see, that if it is
continued this way and is not brought into harmony with
constitutionality, Your Majesty’s throne and your empire, brought
together with us by beloved bonds through the Pragmatic Sanction,
will face incurable consequences, and cause our homeland
unutterable damages { ... } Your Majesty has summoned us to
reform, we saw it as fulfilling our old expectations, and we are ready
to work inclustriously.44

From Kossuth’s perspective, the April Laws were not intended to be
revolutionary, but whether their legally undisputed birth also implies
that they were meant to be integrated into the largely uncodified
historical constitution of Hungary, or whether they were intended to
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mark a new beginning in Hungary’s constitutional history, remains
controversial.

One can approach the issue of the legitimacy of Kossuth’s
constitutional hyperactivity from another angle, too. The question
raised from this perspective is whether what Kossuth achieved can be
said to have originated from the will of the people. It might be possible
to forcefully argue that the April Laws had the support of a large
majority of the people. Due to the fact, however, that the ancient
constitution was still in power when these laws were being formulated,
they had to be drafted by the delegates to the Diet rather than the
people. Under the earlier regime, the nobility, who dominated the Diet,
enjoyed a privileged constitutional status. And yet this fact did not
prevent their representatives passing the April Laws, which in the short
run was against their interests. After all, they had to surrender a lot of
their constitutional privileges in order to rally the people behind the
fortification of the constitution. Notice that the Preamble of the Laws
uses expressions such as

to unite the whole Hungarian people’s rights and interests’ [ ... ]
‘to secure lawful autonomy for the country (orszdg) [ ... 1 ‘the
lawful relations to the provinces of the empire to which by virtue
of Pragmatic Sanction the orsz7g was indissolubly connected’ [ ... }
‘to give voice to the constitutional life of the nation, the
requirements of the age, the urgency of the circumstances; and the

. . 4
ardent concord of the spiritual powers and material talents.”*

Anyone ready to admit that the masterful skills of Kossuth were used
here to give voice to the demands of ordinary people should also admit
that this was a legitimate justification for his political actions. Naturally,
it was the political leader’s alertness that was required to operationalize
the resentment of the bulk of the population, who for centuries had been
excluded from participating in the nation’s politics and economy.
As always, when a window opens on the future, someone has to grasp the
kairotic moment, and Kossuth’s accomplishment was to find the right
arguments for it by exploiting both the internal and the external
context, to guide the Diet as it drafted the actual wording of the laws,
and then put in motion the somewhat rusty but still working cogwheels
of the Diet’s venerable decision-making mechanisms one final time.
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Once More on Péter’s Subtle Interpretation of 1848

In his posthumously collected volume of essays, Hungarys Long
Nineteenth Century, Péter, in his characteristic non-Whig style of history
writing, claimed that in Hungary, during the nineteenth century,
a ‘long, discontinuous process’ took place, namely ‘the conversion of the
constitution’.*® He describes this conversion as one in which a ‘system
based largely on customary rights was transformed into one partly based
on statute law’. ¥’ As he saw it, the issue was more than the form of the
law. It had clear consequences for the substance of the law. The April
Laws also brought about basic institutional transformations of society,
for, as Péter explained, ‘the segmentary “feudal” society, based on a
hierarchy of privileges, was replaced by a social order founded on
a unitary legal systo'am.’48 This sounds like a rather dramatic social
reformulation, but the delegates to the Diet tried their best to soften the
effects of the drastic new legislation. They were well aware that they
neither could nor should change social reality abruptly, and they had in
fact no such intention. Péter states the case very clearly when he notes
that ‘the programme did not include the creation of a society led by
the bourgeoisie.”* This is because although the nobility was prepared to
give up its immunities, even the most radical part of this stratum,
including Kossuth and his closest allies, wanted ‘to preserve the
ascendancy of the nobility in society’.’’ In fact, they worked with
the well-educated, sociable and productive members of the bourgeoisie,
but never thought to give up their (the nobility’s) traditional leading
political role to achieve their ambitions.

In the political arena the real change was that politics was removed
from the level of ‘the loyal aristocracy’ and from the court authorities,
councils and bureaus, which were dependent on the Crown, and was now
conducted by the nobility (the Lower House of the Diet) and its organ,
the government in Pest—Buda. The nature and composition of this
politically active nobility are readily explained by Péter’s description
of them as the ‘bene possessionati’, the well-to-do landed nobility
(birtokos kiznemesség). oL

In spite of the new content of the law, Péter convincingly argues
that there was nothing revolutionary in the April Laws: first of all,
internally, because of the procedural smoothness of the transition and
secondly, externally, because the Hungarian elite did not strive for
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secession from the empire. He notes that ‘the April Laws of 1848 made
abundantly clear that Hungary was to remain a part of the empire.”””
Moreover, the social consequences of the April Laws were not at all
radical; the civil society that the laws sought to create was understood
in the pre-Hegelian rather than in the Marxist sense. There is nothing
in the April Laws that echoes the language of the Communist
]\/Iamz'j‘?zxto.s3 In other words, neither in their form nor in their content
were they a revolutionary piece of legislation. In this sense the
procedure that brokered them was not only lawful, but also
constitutionally orthodox and legitimate.

But if they were not revolutionary, why did the political edifice
constructed by the April Laws collapse so rapidly? Péter offers his own
explanation why the compromise of 1848 could not hold, when he
writes that ‘the Hungarian political elite and the politicians in
Vienna did not keep to their terms.”>” According to this argument, if
the April Laws had been observed on both sides of the conflict, it could
have been advantageous for both parties. It was the voluntary
transgression of the laws by the two partners that led first to the
armed conflict, later to the declaration of independence and finally to
the tsarist invasion and the absolutist rule of Vienna in the 1850s.
Péter is refreshingly unbiased: he is aware, and makes us aware, of
the responsibility of both parties for the deadlock. The new
constitutional settlement of 1848 failed to endure not because of
the inherent content of the April Laws, but because the spirit of
compromise and settlement that had led to their enaction was
abandoned by the two opposing poles of the constitutional
arrangement itself.

It is noteworthy that in spite of his critical tone, Péter is not really
pessimistic about the long-term effects of 1848. First of all, in his view,
Ferenc Dedk could not have negotiated with Francis Joseph to achieve
what Péter consistently calls the 1867 settlement (and not the 1867
compromise) without the standards provided by the April Laws.’> If, on
the other hand, one argued that 1867 itself was not a long-lasting
achievement, he would reply with a second argument about the long-
lasting relevance of 1848: ‘Although the April Laws failed as a
settlement, they, and above all the new claims read into them, set
political standards that survived even after the collapse of the Habsburg
Monarchy at the end of World War 1.°¢
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The Enduring Relevance of 1848 in Hungarian
Political and Legal Thought

To measure the durability of these standards and to comprehend the
influence of the April Laws on Hungarian public mentality, an obvious
point of reference is to see how the transition in 1989—-90 recycled its
basic values. On 15 March 1989, when a huge mass demonstration
was held in Pest, leading to the symbolic public occupation of the
headquarters of the state television (on Liberty Square, opposite
the American Embassy), a popular actor, Gyorgy Cserhalmi, read out to
the crowd an updated version of the 12 points, connecting 1848, 1956
and 1989. Among these basic demands were the call for multi-party
elections, the establishment of the rule of law, freedom of speech and
liberty of the press, as well as the liberation of the country from Soviet
rule.”” This was an elevating moment: in spite of all the petty debates
among the new political parties which tried to capitalize on the
evaporating power of the governing Hungarian Socialist Workers’ Party
(Magyar Szocialista Munkdspdrt), participants in the mass rally were
enthusiastic about the 12 points and showed their support for a change
of system. Then, again, events gathered speed. Within a week, the
Opposition Round Table (E/lenzéki Kerekasztal) was called together, and
by 10 June an agreement had been signed with the ruling party to
initiate the National Roundtable Talks (Nemzeti Kerekasztal Targyaldsok),
the platform which discussed the lawful transition from a totalitarian to
a democratic regime.’® The lost hopes of 1849 and 1956 had once again
been revived.

Having identified the main pillars of its public memory, a short
historical overview of how *48 kept influencing later Hungarian political
and social history might be useful. The example of 1848 had already
become a reference point for the Hungarian public in the 1860s.
The common saying, ‘Nem engediink a negyvennyolchil!” (‘Wo backsliding
from the achievements of ‘48!"), was a very successful slogan of the
Independence Party in the debates about Dedk’s 1867 settlement.””
After the Treaty of Trianon in 1920, when the Dual Monarchy was
officially declared dissolved by the international community, the
historical kingdom of Hungary ceased to be and its legitimate king
departed, with the loss of the larger part of its territory and a significant
portion of its inhabitants, a reference to 1848 meant a harking back to a
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Golden Age when the country was still ready to stand up to defend its
constitutional integrity. But 1848 was also exploited by the propaganda
machinery of the neo-Baroque Horthy regime of the interwar period just
as much as by the new, Communist totalitarian regime after World War
II. To exaggerate the revolutionary character of 1848 served propaganda
functions for the Stalinist Rakosi regime in Hungary: it was presented as
an unprecedented social upheaval, and the nationalist element of it was
downplayed. And yet the anti-totalitarian ‘people’s uprising’ (népfelkelés)
of 1956 (as it was famously called by Imre Pozsgay in 1989)%°
consciously traced back its connections to the youth movement of '48.
Therefore the mass rallies of the late 1980s were often connected to this
highly symbolic national holiday: ‘in 1988 { ... ] the regime broke up
the demonstrations organized by opposition groups to commemorate
symbolic anniversaries such as the revolution of 1848 in March, Nagy’s
execution in June, and the 1956 uprising in October. "

As was pointed out earlier, the most compelling genealogy of 1990
connects the following three historical data: 1848 — 1956 — 1989/90.
The presumption of this overarching meta-narrative is that there is a
continuity in Hungarian political history, which links the youthful and
revolutionary character of each new generation as it strives (often in vain)
for liberty. As A. Korner points out, ‘in 1956, and again in 1989, it [i.e.
1848} was the model for national upris,ings.’62 Paradoxically, 1990 also
turned out to be a lawful revolution, as 1848 was. In fact, the first prime
minister of the post-transition period, the historian J6zsef Antall,
famously complained to his disgruntled parliamentary fraction, who
were dissatisfied with the pace of change, ‘if only you had made a
revolution!”

As this example shows, public imagination in Hungary still
preserves something of the revolutionary overtones of the cult of 1848.
The national tricolor has been preserved since 1848. After the transition,
the Kossuth coat of arms was a strong contender to become the official
coat of arms of Hungary, only finally overcome by a parliamentary
majority voting for the medieval one. When in 2010 Fidesz won a two-
thirds majority, the Prime Minister claimed to have pulled off a ‘ballot
box revolution’, most probably pointing back to the peaceful nature of
both 1848 and 1956.

When in 2012 the new Fundamental Law of Hungary came into
force, it was seen as a legal —political document which tried to rebuild
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the ancient architecture of Hungarian constitutionalism, incorporating
the best moments (constitutional achievements) of the nation’s struggle
for survival, including 1848. Constitutional continuity is an important
building block in the historical narrative of the preamble to the newly
accepted Fundamental Law, too: its text contains elevated references to
the most important national holidays, including 15 March 1848, 20
August (St Stephen the King’s day), and 23 October, commemorating
the outbreak of the 1956 Revolution.

In an important sense the public memory of Hungary still preserves
a revolutionary identity. If historians try to demystify these turning
points, it is a question of identity for most members of the political
mainstream to defend the heroic aspects of the past of the political
community, even if professional research has revealed their fictitious
nature. Memory politics, of course, wages wars to occupy the major
points of a tragic history. However, there are hardly any responsible
participants in the political life of the country who would not regard
1848 as one of the glorious moments of our common history. This is, in
itself, a sign that 1848 could find its place in the continuity of the
country’s constitutional life. In fact, it has turned by now into one of
the most stable foundation stones of the community’s self-perception.

Notes

1. For the origin and ideology of the Diet, as the institutionalized expression of the
country, see Istvain M. Szijdrt6, “The Diet: The estates and the parliament of
Hungary, 1708-1792’, in G. Ammerer et al. (eds), Biindnispartner und
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Munich, 2007), pp. 119-39.
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pp. 341-2. For a longer overview of the Belgian constitutional regime,
see G. Erd6dy, ‘Szabadsagot mindenben’.

In what follows I will rely on the summary of the events of early and mid-
March given by Andrds Gergely in A. Gergely (ed.), 19. szdzadi magyar
torténelem 1790—1918 (Budapest, 1998), pp. 249—52. See also his ‘Az 1848-
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if Kossuth had been able to preserve this tone of his rhetoric, he could have
united the liberals of the empire: ‘Had Kossuth remained true to the faith
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pp- 228-9.
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Liberal Politics, Social Experience, and National Identity in the Austrian Empire,
1848—-1914 (Ann Arbor, MI, 1996), pp. 21-2, referring to the research of
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(Budapest, 1977).
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Hungarian Declaration of Independence, 1849.

Istvdn Dedk, Lawful Revolution.
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ugy kormdnyunk 6nélldsit mint alkotmdnyos életiinket paralisilta. Eddig ezen
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kimondhatlan kdrt draszthat. Felséged minket reformokra hivott oszve, mi
régi Ohajtdsunkat latcuk ez dleal telyesedve, s buzgd készséggel fogtunk a
munkihoz.” KLOM XI. (Budapest, 1951), pp. 623-8.

‘Az Osszes magyar népnek jogban és érdekben egyesitése [ ... } az orszdg
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valhatlan kapcsolatban 4ll6 tartomdnyok irdnti torvényes viszonyai [ ... ] a
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Osszhangzdsinak ez alapokoni élénkitése halaszthatatlanul megkivint.’
Eldbeszéd. Az 1848—1849. évi tirvények. Available at https:/1000ev.hu/index.
php?a=2&k=3&f=5268 (accessed 3 March 2018).

Péter, Hungary’s Long Nineteenth Century, p. 6.

This claim could have been easier to defend if the text of the April Laws had
been united into one statute.

Ibid., p. 6.

Ibid.

Ibid.

For a description of the eighteenth-century prehistory of this group, see Istvin
M. Szijart6, ‘A varmegye és a jomodua birtokos kdznemesség a 18. szdzadban’,
AETAS xiii/2-3 (1998), pp. 107—42. One can also consult Péter’s German-
language study: Ldszl6 Péter, ‘Verfassungsentwicklung in Ungarn’. German
language manuscript (1995), chapter 1, note 32. A publication from this
manuscript (with the same title as the manuscript) appeared in H. Rumpler and
P. Urbanitsch (eds), Die Habsburger Monarchie, Vol. 8 (Verfassung und
Parlamentarismus, 2 parts) (Vienna, 2000), pp. 239-540.
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Péter, in Lojkd, Hungary’s Long Nineteenth Century, p. 7.

As he puts it: ‘Arguably, without the first attempt at constitutional conversion
in 1848 and the War of Independence in 1849 Deak would not have been able
to secure a lasting settlement in 1867, ibid., p. 8.

Ibid.

Mit kivin a magyar nemzet? Szabad, fiiggetlen, demokratikus Magyarorszdgot
[What is the wish of the Hungarian nation? A free, independent, democratic
Hungaryl, 1989. A copy of the original leaflet is available at http://m.cdn.blog.
hu/re/retropol/file/13-mitkivanl.jpg (accessed 3 March 2018).

For an overview of the political process, see Andrds Bozoki (ed.), The Roundtable
Talks of 1989. The Genesis of Hungarian Democracy. Analysis and Documents
(Budapest, 2002).

Beside 1848, another date of ardent political debates in Hungarian history was
going to be 1867. Deik’s pragmatic deal was regarded, and continues to be
regarded by some, as a betrayal of the ideals of 1848 and the heroes of 1849,
while others claim that Dedk was a pragmatic politician who achieved the
maximum in his negotiations with the ruler to save the principles of 1848.
‘Pozsgay eventually addressed this issue head-on, by announcing the Party’s
re-evaluation of the events of 1956.” R. De Nevers, Comrades, No More. The Seeds
of Change in Eastern Europe (Cambridge, 2003), p. 146.

Ibid.

Axel Korner, The European dimension in the ideas of 1848 and the
nationalization of its memories’, in A. Korner (ed.), 1848 — A European
Revolution? International Ideas and National Memories of 1848 (Houndmills,
2000), p. 19.

Ferenc (Horkay) Horcher, “Toprengések a szavazofiilkés forradalomrol’,
Kommentar 2010/4, pp. 53—063.
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CHAPTER 6

REFORM FEVER AND
DISILLUSIONMENT:
CONSTITUTIONAL

CODIFICATION FIASCOS OF THE
HUNGARIAN LIBERALS AFTER
THE SETTLEMENT OF 1867

Andyas Cieger

A Constitutional Moment in 1867

In 1867, the Austro-Hungarian Settlement took shape as a result of a series
of negotiations. For the first time since the establishment of the Habsburg
Empire, the complex legal and political relations of the Austrian Empire
and the kingdom of Hungary were regulated. The codification of the
settlement (Law XII of 1867) took place after Hungarian constitutionalism
was restored (as Ferenc Dedk, the intellectual force behind the Settlement,
had insisted on regime change) and after the appointment of the
government led by Gyula Andrdssy on 20 February 1867. It was followed
by the coronation of Francis Joseph as king of Hungary on 8 June, and,
with formal royal assent for the law, Hungary regained its legislative and
governmental autonomy, even though the new political establishment
significantly increased the ruler’s prerogatives.l

Although the leader of the 1848/9 Hungarian revolution against the
Habsburgs, Lajos Kossuth, opposed the settlement and remained in
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exile, many members of his inner circle decided to return to Hungary in
order to actively influence domestic politics and assist the establishment
of the political and legal structure of the modern civic state.

A fever for reform affected almost the entire political elite and the
politically concerned public sphere, given that after centuries of waiting
— with the brief exception of the turbulent months of 1848/9 — the
opportunity had finally arisen for the Hungarian elites to rule the
country and shape the various institutions of their state within a state
according to their own vision. This endeavour naturally had a long
history that owed much to the development of state theory from the last
third of the eighteenth century onwards as well as the great reform
debates of the Diet in the 1830s and 1840s.

At the time of the Settlement, virtually all Hungarian liberal
politicians knew the famous French and American declarations of rights
and constitutions. Moreover, they broadly endorsed the principles of
equality before the law, the right to human dignity and to privacy,
freedom of press, religion, assembly, the right to association and the
freedom of expression.”

These topics became central issues in Hungarian political discourse
from the last third of the eighteenth century onwards, resulting in the
theoretical legacy of the Enlightenment and the practical influence of
Josephinism. Some of these principles were already raised by deputations
at the 1791 and 1827 Diets, and especially at the session in 1843/4.
In the course of these sessions, the MPs closely scrutinized the Code
Napoléon and penal codes of the German and American states and
consulted Carl J.A. Mittermaier, Professor of Law at Heidelberg, in order
to ensure that their ideas conformed to European liberal legal standards.
Even though the drafting of the penal code failed due to lack of support
from the conservative aristocracy and the Crown, the lessons from
these debates concerning liberties were ingrained in the Hungarian
liberals’ memory.”

The zest for home rule was indeed palpable around 1867, as revealed
by the large number of pampbhlets published in this period. One legacy
of the 1848 propositions was that the basic demands of all Hungarian
politicians in 1867 included an independent Hungarian parliament,
responsible government, the restoration of municipal autonomy and
the territorial integrity of Hungary. These demands were granted by the
fundamental laws of the Settlement, as a consequence of the long and
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fruitful negotiation process. Nevertheless, the task of creating the legal
safeguards and the appropriate power relations among the new political
institutions, as well as the establishment of a modern civil constitutional
order that regulated the life of both the state and the society, had to be
established by the liberal elite who came into power in 1867.

At the same time, a polyphonic political and professional debate
started about the features of the modern state. Legal journals and law
societies mushroomed and the first national assembly of jurists took
place in 1870, which discussed 13 legal reform proposals. Review
articles were published concerning foreign political institutions and
legal systems, contemporary books on state theory were translated en
masse, while the Hungarian pamphlet literature on this topic expanded
yet further. The public was well informed by the popular press and
the parliamentary records about the government’s preparatory work.
Government ministers also held regular meetings, attended by a range of
experts who could voice their opinions about future regulations, and
which were aimed at formulating a consensus over both the need for and
the scope of each reform.

The opposition was active as well. They drafted bills concerning
topical issues and presented various concrete proposals for reform to the
government. If that proved to be unsuccessful, the opposition was ready
to mobilize the populace through public rallies and the gathering of
petitions. The county assemblies were also vocal participants in the
reform process. They communicated with the government via official
letters, and there is also evidence of individuals voluntarily drafting
proposals without any prospect of remuneration.

The contrast with the turbulent atmosphere in the spring of 1848 is
striking. In 1848 the political elite — despite incongruences — secured
numerous individual and political rights. They also, however,
deliberately refused to engage in open and comprehensive constitution
making and strove instead for the temporary regulation of political
institutions as they believed that the permanent reform of Hungary’s
constitution should only be carried out by a parliament based on popular
representation.

A more apt basis for the completion of the rule of law in 1867 was the
so-called ‘Reform Age’ (1825-48). This was especially the case as the
theoretical questions of individual and collective rights (mostly drawing
on J.S. Mill) constituted a favoured topic in Hungarian political thought
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after 1867.% Still, negative critiques emerged concerning this field as
well. As one of Hungary’s shrewdest political commentators, Gusztav
Beksics, observed, ‘Political freedoms won a final victory in this century.
However, individual freedom lagged behind the great achievements of
liberalism almost everywhere, including Hungary, though it could
function under political repression as well. Individual freedom fell
behind, despite the most elaborate charters.”” The gradual falling behind
of Europe was best illustrated by the Austrian example: there, one of the
basic laws of the Dezemberverfassung in 1867 (following the constitutional
preludes of 1849) listed the catalogue of liberties in 20 entries.’ Then, in
1873, the Criminal Procedure Code was passed, which regulated in
detail, among others, the process of arrest, hearing and perquisition. The
lack of similar legislation in Hungary led Beksics to wryly note that
‘in Austria, individual freedom has its own liberal guarantees. Yes, in
Austria, compared to which Hungary always considered herself more
liberal — and rightly so — and had been seen as more liberal by the world
[...} And this Austria dared to establish the guarantees of individual
freedom already in 1873, while these are still entirely absent up to now
from our legislation.’’

Still, the codification programme of the government was ambitious:
the short-term plans included the promulgation of a new civil and penal
code, the establishment and regulation of the system of jurisdiction, the
guarantee of various personal freedoms, the modernization of local
administration and the House of Lords, a reform of both education and
the tax system, and the reorganization of Hungary’s military units
(the honvédség). In short, the government pursued a broad-based reform of
the state. This programme, though, had to be carried out by exploiting
the central government’s freedom of manoeuvre while simultaneously
ensuring that it did not overburden itself and, at the same time, observed
the legal and political limits set by the Settlement.

In retrospect, the achievements of the liberal government in the
first years after 1867 were spectacular. Already in 1868, 58 laws were
enacted, which was surpassed in 1871 when 68 laws were placed on the
statute books. A remarkable number of decrees were also issued by the
various ministries, especially the Ministry of Justice. Successive
governments also established multiple levels of civil jurisdiction, and
passed laws concerning public administration, public education, the
rights of minorities, and the status of the Hungarian branch of the armed
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153 forces. In spite of these accomplishments, many contemporaries of
154 various political backgrounds were disappointed by the results of the

155 period between 1867 and 1875. The editor of a legal journal wrote:

157 The aims for the 1867th year were: to establish the rule of law in
158 Hungary, to bring in all the institutions that are the
159 accomplishments of liberal progress and the development of the
160 law. These aims were unattained, moreover, our jurisdiction and
161 our general legal progress faces a more depressing future than ever
162 [...}] Nothing exemplifies the real progress of Hungarian legal
163 relations in the past thirteen years. The achievements remained on
164 paper, they did not become part of the public domain.®

165

166 One opposition politician claimed the following:

167

168 Neither in 1848, nor later have our legislatures harmonized our
169 state institutions with the needs of the age [...} Ten years have
170 since passed. We organized ourselves unworthily. We managed our
171 own affairs poorly. We almost destroyed the credibility of our
172 proudly proclaimed political maturity in front of cultivated
173 foreign lands, nay, in front of ourselves.”

174

175 As an influential member of the government, the former Minister of
176

Finance, confessed: “When I take a look at my notes written about the
notable year of 1867, the year of the coronation and the achievement of the

178 Settlement, I see the hope in our future and the trust in our viability {. . .}
179 Was there intellectual progress, has the country flourished since then?
180 The results give no favourable answer to these questions.”'” The delay is
181 obvious considering the prelude of the Reform Age and the promises that
182 were given in 1867. Instead of analysing the psychological components
183 of this disappointment, it will now be shown why and how the
184 constitutional moment passed by swiftly and almost without any traces.
185

186

. The Years of Change

188 The Hungarian liberals’ sudden loss of confidence and the end of
189 the fever for reform did not occur, of course, in a single moment.

190 Nevertheless, many of the factors that contributed to this
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disillusionment were evident at a cabinet meeting that took place on
25 March 1869. The Andrissy government held a tense meeting in the
immediate aftermath of the first parliamentary elections to take place
after the signing of the 1867 settlement. It was obvious to both the
government and the opposition that voters had expressed their opinion
not only of the governing elite but also of the settlement itself.
Therefore, the government party’s loss of about 60 MPs was an
embarrassment, while the number of those in parliament who were
opposed to the settlement dramatically increased. Moreover, it was
rumoured within the governing party (revealingly named after the
architect of the settlement, Ferenc Dedk) that the opposition had
been secretly supported by Otto von Bismarck, chancellor of the North
German Confederation, in order to weaken the position of the Austro-
Hungarian Monarchy."" The depression that accompanied the meeting
of the government was exacerbated by the fact that a member of the
government, Istvin Gorove, the minister for agriculture, industry and
trade, had lost his bid for re-election.'?

Socio-political movements in the aftermath of the Settlement
signalled the constant presence of a critical mass that rejected the new
political establishment. The enduringly popular Kossuth, whose open
letters circulated widely in Hungary, denounced the settlement on moral
grounds. He accused Dedk of misleading the nation and abandoning the
accomplishments of 1848. He also claimed that the principles which
the government had employed to legitimate the settlement were simply
false. Both Hungary and Austria, Kossuth argued, had only pseudo-
constitutional regimes which could not bring lasting peace and sowed
dissension and animosities among the peoples of the empire. He even
claimed that the settlement was a death warrant for the Hungarian
nation. The opposition popularized these criticisms through various
actions: they started to organize so-called ‘democratic clubs’ (the
demokrata kirik), which demanded the full restoration of the 1848 laws
and took the leading part in several local demonstrations against
the central government. These demonstrations and speeches even
contributed to the emergence of some local peasant movements which
demanded land reform."?

The government reacted harshly to every endeavour that questioned
the validity of the Settlement. The network of democratic clubs
was banned — for undermining the constitutional order — and the
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self-government of the rebellious counties was temporarily suspended;
royal commissioners were sent in to restore order, and the most
intransigent local officials were dismissed. A libel suit was also initiated
against the editor of the Magyar U 75dg, the daily newspaper which had
published the letters of Kossuth. All of this did not, however, enhance
the public’s view of the government. Trust in the political system was
further eroded by a financial crisis that broke out in the autumn of 1869,
bringing down dozens of recently established corporations. The prime
minister, Gyula Andrassy, allegedly told his party around this time that
‘even though 9/10 part of the people is against us, 9/10 part of the
intelligentsia is with us but we lose ground day by dzty.’14

This political context influenced the way in which individual
freedoms were codified. The uncertain legitimacy of the regime, the
relative weakness of the government, as well as the fear of social protest
and an increasingly defensive attitude produced a transformation in
the thinking of the governing liberal party. Instead of striving for the
extension of civil liberties, the imposition of limits on freedom became a
priority. This is evidenced by the way that members of the government
at the aforementioned meeting discussed various proposals about civil
liberties (concerning the freedom of the press, assembly and association,
and reform of the franchise, penal code and the Budapest police) but
eventually opted to enhance the efficiency of the state’s control of wider
society. Considering the complexities of these legislative processes, this
chapter will focus on how two important bills pertaining to liberties
took shape. The following section discusses the ways in which the penal
code and the police Act were born.

Penal Code

About two months after his appointment as Minister of Justice,
Boldizsdr Horvét assembled a group of lawyers, professors of the Faculty
of Law, members of the Hungarian Academy of Sciences (HAS) and
ministry staff to lay the groundwork for a new penal code. Horvat
assigned to his former professor, a member of the HAS, the task of
drafting the bill in its final form. Imre Csatské immediately tried to gain
access to the most up-to-date foreign literature on the subject since the
Reform Age, and studied the laws that had recently been enacted across
Europe (especially those in the German language). He handed over the
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general part of the proposal to the Minister in April 1868, the text of
which was permeated by the liberal agenda of the Reform Age.

Horvat promised, in response to a parliamentary question in
November 1868, that he would soon submit the bill, but that only took
place six (!) years later. The version of the penal code that was eventually
put before parliament in the autumn of 1874 was based on entirely
different principles. The new version was drafted in large part by the
state secretary for justice, Kdroly Csemegi, while Csatské donated his
own draft to the library of the HAS."

One of the possible grounds for this change was the political
expectation which already surfaced in the course of the above-mentioned
government meeting in 1869, expressed by the Prime Minister:

Count Andrassy particularly emphasized that since the greatest
power of the ministry lies in the fact that it has the trust of the
ruler [Francis Josephl, this can only be sustained if the ministry
proves its capacities to maintain order and to counter unrest in
time, therefore he [Count Andrissy} asked the Minister of Justice
when the new penal code would be ready. Its preparation is the
more important because the old laws do not have a precise
definition for the cases of disruption of public order, revolt and
high treason. '

Clearly, the intentions of the lawmakers had changed significantly
compared to those in the Reform Age. While the main purpose of the
1843 proposals was to keep the penal power of the state in check and to
humanize jurisdiction, after 1867 new priorities emerged: preservation
of royal trust and efficient legal limitation of any attack on the new
establishment.

The penal code was passed as late as 1878 (Law V of 1878). It preserved
capital punishment (in cases of regicide and premeditated murder) despite
opposite international tendencies and the opinion of the majority of
Hungarian lawyers. It also prescribed minimum penalties, terminating
the possibility of judges easing them limitlessly. It was argued in
justification that all this was necessary because of lenient judicial praxis.
In line with the expectations of the government, the code penalized
incitement against Hungary’s legal and political relations with Austria,
and regulated various political crimes in detail. Still, the well-constructed
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and logical paragraphs of the penal code defended multiple freedoms
as well (e.g. personal freedom, inviolability of home, privacy of
correspondence, freedom of religion, free exercise of the right to vote)."’

It is clear, though, that the guiding principle of the penal code
became the legal protection of the state and of the dual political system,
instead of the individual or the citizen. Supposedly, the abolition of
capital punishment fell victim to this very change, as did the anticipated
early prohibition of corporal punishment.

After 1867 the Minister of Justice tried to postpone the abolition of
corporal punishment until the submission of the penal code, which it
was promised would happen soon. Naturally this does not mean that the
governing liberals approved of corporal punishment. However, this
tactic of procrastination may have been influenced by the intention not
to weaken the police and the judiciary in their daily struggle for
public safety.

The government, it seems, regarded all oppositional efforts as anti-
regime attacks if they strove for any reform of the legal system,
including initiatives for the protection of personal freedom. The radical
opposition led by Déniel Irdnyi not only kept the Settlement on the
agenda but pursued democratization and modernization. Their
interpellation and the bills they submitted aimed at forcing the
government and the governing party to codify liberal-democratic
principles concerning the freedom of religion, civil marriage, abolition
of capital punishment and corporal punishment, the development of
popular education and the introduction of a luxury tax.

Though all political entities agreed on the necessity to remove
corporal punishment from jurisdiction, the codification of one of the
most basic freedoms emerged as a central issue in the debates between
government and opposition. The bill on the abolition of corporal
punishment in judicial practice was only passed four years after the
Settlement (Law LII of 1871).

Police Act

The necessity to draft a police Act was also voiced at the cabinet meeting
of 25 March 1869. In this case again, the government had an interest
in extending its room for manoeuvre and controlling society and
opposition.
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Guarding public safety traditionally belonged to the responsibilities
of municipalities. However, their efficiency was rather poor due, inter
alia, to financial restraints, urbanization and the sudden multiplication
of public administration-related tasks. Moreover, some municipalities
deliberately opposed the will of the central government. The
establishment of a state police force under the direction of the central
government for public safety and political reasons (e.g. controlling the
movement of foreigners and labour) was especially desirable in
the capital.

The Ministry of the Interior familiarized itself with other European
police Acts and prepared the first draft bill to establish a police force in
the capital in 1868. The government discussed the draft in detail in the
autumn of 1869. After the cabinet meeting, a member of the expert
committee went on a research trip in order to gain firsthand experience
of the functioning of European police organizations (especially that of
London). Based on these inputs, the draft was prepared in 1871.
In accordance with the governmental decision, the bill intended to place
the capital’s police force under the control of the central government, but
without conferring jurisdiction on that body. Following the English
example, the draft planned to assign tasks such as those regarding petty
offences to justices of the peace and later to civil courts.'®

In order to protect freedoms, the draft declared that ‘perquisition
should always be conducted by a capable {quick-minded, proficient}
police officer, in the presence of witnesses, ‘perquisition should be
carried out with the greatest care towards the one affected, avoiding any
unnecessary action that is not required by the aims established by the
law and which would bother the inhabitants of the house needlessly.’
Records had to be made of the proceedings. ‘The justice of the peace as
well as the police in their own capacities have to conduct interrogation
dispassionately and ought not use promises, lies, violence or threats to
make the accused confess or give any declarations."”

However, no stand-alone police Act was submitted and debated by
the parliament. Instead, two paragraphs of the law on the unification of
the capital (Law XXXVI of 1872) addressed the issue in general terms.
On the one hand, the government tried to capitalize on the political
consensus that crystallized regarding the unification Act, which was
long-awaited and inevitable in order to further develop Budapest. They
deemed that the tacit inclusion of state control in this specific Act was
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less risky: ‘it is desirable for the government to be able to rely on laws
when carrying out such actions, considering that public support is
highly unlikely for the establishment of a police organization.”” Still,
the oppositional press interpreted the paragraphs as additional
developments in the overt concentration of power in the hands of the
state, in opposition to society: ‘Power and centralization everywhere — at
all costs! This is the motto, the basic principle of the government {.. .}
The public of Pest is mighty and democratic; therefore these institutions
are disguised.’21 On the other hand, one can assume that the changes
regarding the penal code draft influenced that of the police Act as well,
and politicians may have wanted to wait for its codification before
finalizing the police Act.

Another ten years passed before the drafting of the police Act.
The government secured itself more latitude to police its citizens via
decrees and regulations during the long interim period.

The final version of the Act concerning the Budapest police
(Law XXI of 1881) did not include — beyond general utterances —
the protection of civil liberties (e.g. in the course of perquisition,
arrest and detention), it was more preoccupied with empowering
the police (e.g. it was entrusted with judicial power). A paragraph
about legal remedies concerning police abuse was only added as a
result of a decision of the parliament (43§), and another which
regulated cases of conflict of interest regarding police (offices (448).
In turn the opposition had visions of an emerging police state: ‘we are
deeply concerned by the groundless limitation of freedoms, moreover,
their disablement, as well as by the overstretching police power {.. .}
In times like this, when overall centralization of state and the
extension of governmental power is underway, it is to be emphasized:
we have to beware twice as much of the unnecessary increase of
police power.””? Obviously, this sense of danger was exaggerated,
but the fears were understandable. For example, the gendarmerie Act
(Law III of 1881) comprised only 12 paragraphs and contained no
legal guarantee whatsoever concerning the functioning of an armed
body that was present throughout the country with the exception of
the capital.”’

A greater recognition of civil liberties as opposed to legal procedures
only occurred around the turn of the century, with the passing of the Act
on criminal prosecution (Law XXXIIT of 1896).24
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419 Two Models of State: Aristocracy or Democracy?
420 Ferenc Deédk appraised the importance of the 1848 constitutional turn as
421 follows: the lawmakers of 1848, understanding the zeitgeist, placed the
422 privilege-based political and legal system on the foundation of equality
423 of rights. Therefore,
424
425 we should not make any such suggestions which would disturb the
426 democratic spirit of the 1848 laws that would abolish equality
427 before the law or would restore the hated inequality between
428 classes; to cut it short, even temporarily, would mean an
429 unwarrantable setback and would prevent the nation’s pursuit
430 which was directly expressed in 1848 to raise the Hungarian
431 political nation to the level of cultivated European nations
432 through equality before the law,
433
434 warned Dedk.”
435 His democratic views, however, were not unanimously shared by his
436 followers. They agreed on the sustenance of equality before the law, but
437 instead of significantly expanding freedoms, they were busy securing
438 political and legal means to protect the legitimacy of the 1867 regime
439 and the supremacy of Magyars against those who opposed them, as well
440 as benefiting those cultivated and well-off social strata which were
441 mostly loyal to the regime. The later Minister of Finance wrote to his
442 brother about the revision of the 1848 laws: ‘Its restitution with
443 corrections, not in a democratic but a liberal aristocratic form.’*°
144 Menyhért Lonyay definitely refers here to the tightening of the franchise,
445 the significant decrease in the number of MPs and the introduction of
446 property-based political privilege, virilism®’ (Dedk opposed all of them).
447 Gyula Andrissy declared the following about the expected formulation
448 of Austrian and Hungarian governments: ‘Regarding the personnel, he
449 wishes them not to be purely of democratic orientation because he does
450 not want democratization in Hungary, and the democratic principle in
451 Cisleithania would influence Hungary too.””® No wonder that citizens of
452 the capital criticized the Andrdssy government in May 1868, among
453 other reasons, precisely because ‘this ministry [is} too aristocratic.”*’
454 Note, however, that in this political vocabulary the notion
455 of democracy has no positive connotation: it does not refer to equality

456 of rights but to irresponsible politics which is influenced by mostly
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uneducated masses. Aristocratic politics started to mean for them
moderate responsible government entrusted by those citizens who were
able to comprehend the national cause (‘the distinguished people’)
instead of the obsolete, privilege-based way of governing. However, this
(elitist) model of the State did not result in decreasing class inequalities

but preserved and occasionally deepened them.”” It seems that the ruling

liberals — as a result of their fears, early negative experiences and the
complex political framework of the Dual Monarchy — perceived their
room for manoeuvre in establishing the rule of law as narrower than it
actually was. Their political creed prioritized the preservation and
strengthening of the unity of the state and the supremacy of the Magyars

in a multi-ethnic country.

The radical opposition party was not persistent in advocating
democratic principles and freedoms, either. It became divided already in
the years following the Settlement. Daniel Iranyi and his circle remained
in a minority: they supported civil marriage, and persistently demanded
freedom of religion, abolition of the death penalty, and tighter
institutional control over the government. Irinyi most resented the fact
that even Kossuth himself denied his support for this agenda, claiming
that the radical opposition’s task was not to contribute to the
stabilization of the regime with parliamentary motions and bills that
would help to make it better. Instead of doing politics based on
principle — which proved to be divisive among the members of the
opposition — they should constantly call into question the legitimacy of
the regime and in a day-by-day political struggle they should morally
discredit it. This was the only way to gain enough popularity and to take

31
over government.

Kossuth referred to parallels in the English and Hungarian legal and
political traditions when warning against the codification of
constitutional institutions and freedoms that developed organically.
Out of tactical consideration, he deemed that the maintenance of an
unregulated framework provided the opposition with more room for
manoeuvre in the political system of 1867 than the codification of

certain principles would ever give:

the English parliament and the Hungarian parliamentary
institutions could have developed due to the fact that their
responsibility had never been codified and drafted [...}
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The counties could have emerged as bastions of constitutional life
without having their responsibilities codified. Where there is a
‘tabula rasa’, there ‘charters’ are inevitable. But codified freedom
will be exceeded by life and will lead to civil war, as it did in
America, while the organically developing body evolves as life
does, it fits to life’s necessities. Therefore you should beware of
codification. Stick with elastic principles.’”

For Irdnyi, the notion of democracy was used as a legal principle
(meaning extension of freedom rights and humanistic politics), as and
likewise for Dedk, though he wanted to establish the norms of the rule of
law faster and in a more radical way. Unlike Kossuth, he thought that his
reform agenda could be carried out through the democratization of the
political system of 1867. In the texts of Kossuth, democracy signifies a
form of government, and its meaning is strongly intertwined with
republicanism and the ideas of independence and self-governance:
‘Democracy has the future. And democracy means self-governance, the
governance of the people through the people. This is only possible
within a republic.”® Kossuth claimed that the future of the country
could only be secured by escaping the nets of the Settlement; the
formulation of a genuine democracy — which he also favoured — should
take place afterwards.

The government and its opposition lost interest in the 1848/9
heritage of constitutional reforms for different reasons; the initial
momentum was spent. Liberal principles mostly adjusted to the daily
realities of politics. The freedom of citizens was extended definitely and
generally only with a few Acts after 1867. The laws that were passed
later gave rights to designated groups of people only occasionally and in
a very limited way.

Hungarian law was not on the side of the citizen, quite the opposite:
it secured more freedom for the state and protection against its own
citizens’ disorder. In case of a legal dispute, the offended citizen had to
prove his right against the state by detailed references to the law.
In Western Europe, the state was allowed to act only within the
boundaries proclaimed by the law, while on the eastern side of the Rhine
only a few protective Acts limited the omnipotence of the state. But nor
did the state’s scope for action have an identical extent everywhere in this
region: the liberals in the Austrian part of the Habsburg Empire strove
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for the legal protection of individual liberty, and conclusively
established the Rechtstaat in the aftermath of the Settlement.”® At the
same time, in Hungary the political elite increasingly subscribed to
empowering the state further, both in order to maintain the leading
position of Magyars’® and to make up for weak social self-activity.
The Hungarian governments regulated questions affecting fundamental
rights at best in decrees that could be amended at any time, and thus it
was the logic of virtually uncontrolled power that was able to mould the
country’s legal system and political culture.*®

A prominent pro-government journalist and theoretician, Gusztav
Beksics, rushed to comfort those worrying about the ideas of freedom.
In his book he presented disadvantages as advantages; moreover, he
managed to depict the Hungarian situation as if it were the best of all
possible worlds:

both the English and the Magyar are retrospective people.
They always cast their eyes over their backs in the course of
constitutional struggles and fights for freedom. They never
approached law, justice and freedom as principles. They never
produced constitutional theories as the French did {. ..} This kind
of morale is ill-suited for rapid development, instilling and
fulfilling democratic aspirations. Indeed, England has not become

a modern state yet and Hungary had just become [in 1848} one.”’

Later on, he asks the question which is central to the topic of this
chapter: “To conclude, it is due to review our democratic transformation
in 1848 and since, and we should ask, to what extent has it corresponded
to the democratic requirements?”®

For Beksics the answer can only be positive. The state was established
as a result of the decades-long reform struggles of successive political
generations, which is a ‘true royal democracy’. However, the Hungarian
model has ‘a different character compared to other democracies’, because
the protection of Magyar supremacy pervades public opinion and
politics, but ‘even so, besides racial politics, Hungary secured her place
with great struggle among the most liberal and democratic nations.
Therefore the future of liberalism and democracy cannot be doubted in
Hungary.?” Both his assessment and his prediction proved to be
erroneous. Most of the liberal ideas either adjusted to the compromises of
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practical government, or disappeared from political discourse.
Gradually, instead of extending constitutional institutions and
following European norms, being locked up in national myths became
the rule.*

In summary, this chapter aimed to examine the constitutional
discourse and lawmaking after the regime change in 1867, adopting
Bruce Ackerman’s theory of the constitutional moment. It tried to
explore the democratic traditions in the political thought of Hungarian
liberals, and it demonstrated their decline in Hungarian political life,
which was shown to have been due to many unfounded fears as well as a
number of practical and tactical reasons. The next chapter will analyse
the same period in the history of Hungary from another aspect: it will
examine the workings of the ancient unwritten constitutionalism with
its values and myths in Hungarian politics. These studies combine to
illustrate the complex characteristics of the political culture of Hungary
in the long nineteenth century.
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CHAPTER 7

THE USE AND ABUSE OF
FLEXIBILITY: HUNGARY'S
HISTORICAL CONSTITUTION,
1867-1919

Thomas Lorman

In 1909, Count Albert Apponyi, one of Hungary’s most prominent
politicians and minister of education from 1906, contributed an
ebullient account of his country’s constitution, which he had penned
seven years earlier, to a volume entitled Hungary Today. This book, edited
by the British Liberal MP Percy Alden, was intended to familiarize an
English-language audience with the various successes that Hungary had
achieved in the decades following the settlement (Ausgleich) of 1867
which had transformed the Habsburg Empire into a ‘dual’ (Austro-
Hungarian) monarchy. According to Apponyi, Hungary’s ability to
flourish in the decades after 1867 was the direct result of a ‘political
genius unequalled — dare I say it — on the Continent of Europe’ and, he
continued, ‘the greatest conception of that genius, her Constitution”."
Apponyi’s fellow minister Gyula Andrassy was equally effusive
about Hungary’s constitutional development which, he insisted, could
be traced back to ‘the freedom of the nomad era’, and whose ‘unbroken
continuity’ had preserved ‘the hegemony of the nation until this day’.”
When it came, however, to actually describing the contents of Hungary’s
constitution, both of these experienced politicians found themselves on
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shakier ground. Apponyi himself conceded that there was ‘no legislative
instrument which one may designate the “Hungarian Constitution™,
instead it was made up, he explained, of ‘numerous constitutional laws of
all periods — some still in force though very ancient, others fallen into
desuetude though comparatively recent’.” To the obvious question of
why only certain laws were ‘still in force’ Apponyi provided no answer.

Attempts to identify the precise contents of Hungary’s constitution
still occur, but they arguably miss the point.4 Both Apponyi and
Andrassy’s enthusiasm for Hungary’s historical constitution, along with
an inability to clearly identify its contents, was no accident. In common
with almost the entirety of Hungary’s governing class in the last decades
of the Habsburg Monarchy, both men were aware that it was precisely the
murky character of their country’s unwritten constitution, with its
contents ill-defined and open to debate, which made it such a vital tool in
shaping Hungary’s relationship with both its ruler, the emperor, and its
citizens. In fact, what Hungarian legal theorists termed the ‘flexibility’
(rugalmassdag) of Hungary’s unwritten constitution made possible many of
Hungary’s achievements in the five decades after 1867, but also helped
provoke the turmoil that engulfed the country in 1918-19.

The Benefits of Autonomy

Hungary’s successes in the period between 1867 and 1918 were certainly
substantial. Both Francis Joseph, who reigned until 1916, and the last
Habsburg emperor Charles IV, who resigned in 1918, underwent a
separate coronation in Hungary’s capital Budapest, while Hungary was
granted the prestige of being included in the formal name of the empire,
now renamed the ‘Austro-Hungarian Monarchy’. She possessed her own
cabinet government, headed by the prime minister, her own parliament,
her own government ministries, and her own military force (honvédség)
that operated in tandem with the common army. Her own courts
operated on the basis of her own legal structures, and her counties
and cities possessed their own forms of self-governance. Moreover, as
C.A. Macartney astutely recognized, other factors gave Hungary a
prestige that no other land in the empire possessed, namely her ‘size, her
strategic importance, her inaccessibility, and the resolution of her noble
class, [which}] had enabled her to maintain successfully the principle that

she constituted an entirely separate body politic’.’
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The autonomy that Hungary enjoyed after 1867 also brought
practical benefits. Laszl6 Kontler has, for example, highlighted the
growth of foreign trade, which averaged around 3 per cent per annum, as
a key contributor to the similar average growth in gross domestic
product, which was somewhere between 2.4 and 3.7 per cent per annum,
and which steadily transformed the country from an agrarian backwater
into a fairly dynamic economy. As even Marxist historians recognized,
prudent budgeting also helped end the dependence on foreign loans and
laid the basis for sustained economic growth.6 The modernization of the
country’s infrastructure was also both cause and consequence of this
transformation. The railway system expanded tenfold in the five decades
after 1867, and the telegraph service grew to 170,000 kilometres by
1914 by which time there were at least 20,000 telephones in the capital,
Budapest, alone.’

The growth of education and culture was equally impressive. Already
by the turn of the century 3,000 new schools had been opened since
1867, while the proportion of school attendees had increased from 50 to
81 per cent. Four new universities were also opened in the five decades
after the 1867 settlement, the last of which, the University of Debrecen,
formally began enrolling students at the very end of World War I. The
expansion of education in turn triggered an explosion in the production
of newspapers, journals, books and other reading materials. Many towns
across the country were reconstructed, beautified and expanded, driven
by a population that surged into the urban areas, while Budapest was
transformed into one of Europe’s great metropolises, replete with
avenues that rivalled Paris, a parliament that rivalled Westminster,
‘art galleries, museums and libraries {that} could compare with those of
any European state of comparable size’, and continental Europe’s first
underground railroad.”

Reasons for Dissatisfaction

Nevertheless, public opinion in other parts of the empire bridled at the
behaviour of Hungary’s political class and the emperor even drew up a
secret plan to invade the country in order to bring her politicians to heel.
Also, a growing number of foreign observers concluded that the
Hungarian political class had abused the autonomy that it had been
granted by the 1867 settlement.” At the same time, the internal
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dissatisfaction which would rip the country apart in 1918 was fomented
by an electoral system that remained essentially unreformed and
exclusionary, while much of the population remained mired in poverty,
and more than half the population claimed to have a mother tongue
other than Hungarian. These ‘minorities’ could point to the manifest
ways in which they were discriminated against by the authorities, while
their own cultural ‘revivals’, which gathered pace after 1867, inspired
the growth of a range of nationalist movements that chafed against
‘Magyar chauvinism’. The various branches of the socialist movement
also grew in strength throughout the period and denounced the entire
structure of government, including the legal system, as one that was
rigged in favour of the privileged classes.

Some Hungarian nationalists were also sharply critical of the post-
1867 political system, which, they argued, was the result of a
‘compromise’ or even a ‘betrayal’. They were particularly incensed that
the legislation passed by the revolutionary Hungarian government in
1849 remained stricken from the official record, including the
dethronement of the House of Habsburg and Hungary’s formal
declaration of independence. For these nationalists, the 1867 settlement,
and by extension the entire political system that governed the country
for the next five decades, was unconstitutional and, therefore, invalid.'®

The Post-1867 Constitution Framework

Even so, as the writings of Apponyi and Andrassy at the beginning of
this chapter clearly indicate, much of Hungary’s political class was
enthusiastic about the 1867 settlement, and the legal inheritance that
provided them with the opportunity to reconstruct the country.
Although there were demands as early as the 1790s for Hungary to draw
up a ‘comprehensive written settlement’ of its distinct legal status
within the Habsburg Empire, most Hungarian politicians had by that
point discovered that the country’s combination of statutory and
customary law provided a sufficient basis for the claim that Hungary
already had a constitution.""

Unlike many of the provinces of the Habsburg Monarchy, Hungary
possessed, for example, a crown of its own, which had only passed to the
House of Habsburg after the death of the last Hungarian king in 1526.
This crown was imbued with a ‘doctrine’ that conferred on its wearer
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certain rights and certain responsibilities, which could be equated with
the checks and balances that Montesquieu had ascribed to a well-
constructed constitution. In addition, Hungary possessed a parliament
of its own, whose existence could be traced back to the medieval period.
Its centuries of deliberations had produced a large body of statutory law,
which was updated annually in the series Corpus Juris Hungarici — clear
evidence that Hungary possessed a statutory law of its own.

Moreover, Hungary possessed its own system of local administration
(specifically the county assemblies), its own series of courts, and its
own juridical traditions, encapsulated by the great work of Stephen
Werb6czy, the Tripartitum (1517), which had laid out in detail the rights
of Hungary’s nobility. It also possessed a long tradition of myth-making,
which dated constitutional precedents as far back as the conquest of the
country by the Hungarians in the ninth century. Descriptions of the
Hungarian constitution published both before and after World War I
frequently included, for example, the famous pagan ‘blood oath’,
which had supposedly bound together the ‘seven leaders’ of the Magyars,
who had led the conquering Hungarians westwards into the
Carpathian Basin.'”

One specific reason why Hungary’s political class embraced the
discovery that their country possessed a constitution of its own was that it
repeatedly provided them with an opportunity to enhance Hungary’s
position within the Habsburg Empire. They realized that Hungary’s
historical constitution was a useful stick with which to beat back
attempts, both real and imagined, by various Habsburg emperors to
impose a centralized system of government on their diverse and inefficient
possessions, most notably during the reign of Joseph II in 1780—90, and
during the first years of Francis Joseph's reign in 1848—60. Both
monarchs, in these years, refused to convene the Hungarian Diet, refused
to undergo a separate coronation ceremony in Hungary, and sought to
impose direct rule on the rebellious Hungarian nobility.

The widespread conviction of Hungary’s more sober politicians
and jurists, as Laszl6 Péter has explained, was that Hungary’s
historical constitution was the appropriate instrument to reconcile the
competing interests of the Hungarian Holy Crown held since 1526 by
the House of Habsburg, and the interests of the nation (orszdg),
usually represented by the nobility, embodied by men like Apponyi
and Andrdssy, who thanks to a narrow franchise, a generous dose
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of self-serving corruption and the politicization of the bureaucracy,
were able to preserve their grip on parliament and insist that
they were the legitimate representatives of the Hungarian nation.
The 1867 settlement, which granted Hungary home rule, was
therefore regarded by its defenders, who governed Hungary almost
without interruption from 1867 to 1918, as a quintessential expression
of the unwritten constitution’s ability to secure for the Hungarians
a level of autonomy which was accorded to no other people in the
Monarchy. "

Nevertheless, even those who defended the 1867 settlement
regarded it as only one step, albeit a necessary one, in Hungary’s
constitutional development. Moreover, as C.A Macartney perceptively
highlighted, many Hungarian politicians regarded the settlement ‘as
unduly unfavourable to Hungary in detail; nearly all of them, in any
case, looked on the decennial revision of its economic and financial
clauses as an opportunity to press for every advantage which they could
secure for their country at the expense of Austria’.'" In addition,
fresh debates broke out intermittently over a whole series of questions
that the settlement did not or could not address. It was this protracted
legal wrangling that persuaded one of Hungary’s prime ministers,
Dezsé Banffy, to insist that ‘our constitutional life’ only began
in 1867."7

Initially, Hungarian jurists and politicians felt compelled to defend
the ill-defined nature of this new constitutional ‘life’. They were aware
that the 1867 settlement rested on a legal fiction that ignored all of the
legislation which had been imposed on Hungary by the revolutionary
government in 1849, and by the emperor’s ministers between 1850 and
1860. For example, Tivadar Pauler, a prominent historian and legal
theorist, argued that there was no need for an obvious legal precedent for
any constitutional development, as ‘the law develops out of the nation in
the manner of a plant, whose roots rest in the conviction of the people
and evolve through customary practice.” Ferenc Dedk, one of the
architects of the settlement, argued in similar terms that the
constitutional changes of the settlement were justified because they
had ‘emerged from the life of the nation’ and it was perfectly normal that
the constitution ‘went through periodic changes in form and in
substance {...} in response to the needs of the nation and the

. > 16
requirements of the age’.
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Exploiting Ambiguities

By the end of the century, however, the adaptability of the constitution
had shifted from a defensive justification to a reason for its exaltation.
Arpéd Ferenczy, one of Hungary’s foremost legal scholars at the
beginning of the twentieth century, for example, offered a particularly
sharp critique of what he called ‘documentary constitutions’ (okirat-
alkotmdny), which he asserted ‘very often are an obstruction {nehézkességl
to the development of the life of the state, cause rigidity and artificial
paralysis, {and} exclude that flexibility which derives from the real
needs, and not merely theoretical argumentation, which characterizes a
historical constitution’.!” The benefits of this flexibility for Hungary’s
political class rapidly became obvious for it allowed them to demand
new concessions, cut deals with the emperor in Vienna and reconstruct
the country.

A particularly revealing area of wrangling between Crown and nation
concerned whether Hungary had a right to have her own army. Precedent
suggested yes. The medieval kingdom of Hungary had possessed a
sizeable army, and the feats of arms of the Hungarian revolutionaries in
1848/9 were embedded in the popular imagination. Practicality
suggested no. As Archduke Albrecht, inspector general of the army from
1869 to 1895, explained, ‘in no other country is unity, uniformity and
the dynastic soldierly spirit as all-important [...} because only the
dynasty and the army can hold the monarchy together.”'® As Gunther
Rothenberg has, however, noted, the 1867 settlement used ‘deliberately
obscure’ language when it declared that ‘all matters relating to the
command and the internal administration of the entire army, and
therefore of the Hungarian army as an integral part of the entire military
establishment, are recognized as being reserved to His Majesty.””

As a result, Hungarian politicians demanded, and were granted, the
establishment of a separate Hungarian Home Guard (Honvédség) that
coexisted with the regular unified army, and then spent the following
five decades demanding more patriotic uniforms for their soldiers, more
advanced weaponry for their regiments, and the use of Hungarian
alongside German as a ‘language of command’ in the joint army.
The need for Hungary to contribute a share of the funds allocated to the
military budget, and approve the increases in funding necessary to
modernize the empire’s armed forces, gave Hungarian politicians a lever
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with which they endeavoured to extract concessions from Vienna, and
the wrangling continued until the empire eventually collapsed in 1918.

Another example of how Hungarian politicians exploited the
flexibility of their historical constitution to affirm the rights of the
nation and diminish the rights of the Crown, while simultaneously
avoiding outright rebellion, came with the aptly named ‘constitutional
crisis’ of 1905 during which Hungarian conservatives had their ideas on
the constitution, in Laszl6 Péter’s words, ‘transformed’.”” The crisis was
provoked when the governing Liberal Party lost its majority in the 1905
elections. For the first time since 1867 critics of the settlement obtained
a (slim) majority in parliament and immediately refused to authorize
Hungary’s contribution to the funding of the common army.
Traditionally, Francis Joseph had always appointed a cabinet that was
assured of parliament’s support, but he now used the Crown’s formal
authority to appoint as prime minister a retired general, Géza Fejérviry,
who had no meaningful support on the parliamentary benches but was,
nevertheless, willing to drive through an electoral reform bill if a
majority proved unwilling to support his ministry.

In response, conservative parliamentarians who had previously
venerated the balance that the unwritten constitution had achieved
between the rights of the Crown and the rights of the nation now
insisted that parliament should stand supreme and could reject any
minister appointed by the Crown. The Fejérviry government was
accused of being ‘unconstitutional’, and at one point the army had to
enter parliament to force its dissolution and fresh elections.”’ These
elections permitted, however, ‘constitutional innovation’. The anti-
Habsburg parties that emerged with a majority in the 1906 elections
promptly made a deal with the Emperor which permitted them to form a
government while simultaneously accepting his right to nominate a
pliant figure as prime minister, the ever-reliable Sindor Wekerle.
Talk of electoral reform was quietly dropped while the new government
also handed over the required contribution to the funding of the
joint atrmy.22

The enthusiasm that Hungarian legal scholars and politicians
displayed for Hungary’s constitution was not, however, merely due to
its political elite’s ability to reshape relations with Vienna.
Revealingly, even after World War I and the break-up of the
Habsburg Empire, writers on the Hungarian constitution praised its
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flexibility which allowed for ‘extraordinary measures in extraordinary
times’.”® Writing almost 40 years after Ferenczy, another of Hungary’s
foremost legal historians, Ferenc Eckhart, argued that the fundamental
problem with ‘paper constitutions’ was that, as he put it, they ‘emerge
and disappear according to the fashion of the time’. This flaw became,
however, a virtue for Eckhart when applied to the precise contents
of Hungary’s unwritten constitution. Indeed, it was the capacity of
Hungary’s unwritten constitution to legitimate successive govern-
ments’ efforts to transform the country that made it attractive. For
Hungary’s governing class the constitution’s great value was not only
that its ‘principle’ and ‘ideal’ constrained the Crown but that its
flexibility empowered the nation, more precisely the leadership of the
nation, and legitimized the effort to create what Lidszl6 Kontler has
called ‘a mirage of greatness’.24

The enthusiasm of Ferenczy and Eckhart for the constitution’s
flexibility can also be explained by the fact that the discovery that
Hungary possessed a constitution enabled Hungarians to regard
themselves as distinct from the many other peoples who inhabited the
eastern ‘backwater’ of the multi-ethnic Habsburg Empire. They were
instead, at least in terms of legal development, the equals of the great
powers of Western Europe, such as France and Britain, and were able to
distinguish themselves from both the ‘despotic’ Eastern powers such as
the Ottoman Empire and Russia, which possessed no formal ‘checks and
balances’ on the power of their own rulers, and the other ‘lesser’ peoples
of the Monarchy who supposedly did not possess their own separate legal
traditions.

For example, one feature of Hungary’s unwritten constitution that
appealed to Hungary’s governing class was its similarity to Britain’s own
unwritten version.”> Hungary was in the German cultural orbit, and
much of its political system was modelled on the centralized French
model, but Hungarian conservatives also lauded Britain’s ability to curb
the powers of the Crown, preserve the influence of the nobility and avoid
revolutionary excesses. It was, therefore, appealing to share a legal
framework, supposedly grounded in an unwritten constitution, with
‘Foggy England’, and use that to bolster Hungary’s prestige in Britain.
As late as 1939, the Hungarian minister for justice, Andrds Tasnddi
Nagy, swatted away concerns that Hungary was sliding towards
totalitarianism when he insisted to his English readership that Hungary
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is ‘the only nation whose own historical constitution is worthy of being
mentioned by the side of theirs’, supporting his argument with supposed
parallels between Hungary’s Golden Bull of 1222 and England’s
Magna Carta of 1215.%¢
R.W. Seton-Watson, accepted these spurious parallels when he bemoaned

Even one of Hungary’s sharpest critics,

the various abuses he documented as ‘far from being worthy of a country

o . .2
whose constitutional charter dates from the thirteenth century’. /

The Growing Power of the State

The method that Hungarian politicians used after 1867 to ensure that
their country began to live up to this exalted rhetoric was to adopt a
distinctly Central European version of liberalism that stressed the state’s
leading role in the modernization of the country through its ability to
harmonize the customs of the historical constitution with contemporary
circumstances and practical necessity. On the one hand, as Laszl6 Péter
has noted, ‘impressively large areas of law were brought under statutory
control in property, contract, commerce, credit and in industrial laws’ as
‘codification became the new canon.” At the same time, crucial areas such
as Church—State relations and freedom of speech and association, and the
status of cultural organizations and political parties was left essentially
to the government’s discretion.”®

An early example of this tendency came in 1861 with the drafting of a
new civil code that would replace the Austrian civil code which had been
imposed by the emperor after the defeat of the 1848/9 revolution and
? Hastily
drafted by some 60 former judges and lawyers, the ‘Provisional

. L . 2
was regarded by Hungarian politicians as an alien law.

Judicial Regulations’ (Ideiglenes Torvénykezési Szabdlyok) were, as Martyn
Rady has noted, an awkward ‘settlement between older Hungarian
foundations and new legal outlooks’ that was ‘full of contradictions
and inconsistencies’. As the name suggests, the Provisional Judicial
Regulations were only intended to be a temporary measure, but because
they gave the government the ability to exploit their flaws and flesh out
their implications with a thicket of decrees, the regulations remained in
force all the way up to 1959 when the Communist dictatorship finally
enacted an entirely new civil code.*

In a similar fashion, the government also exploited the failure to
clarify through statute the precise powers of local government to impose
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its authority through its own directly appointed representatives.
As C.A. Macartney has explained, following the opposition parties’
success in 1891 in blocking ‘another extremely comprehensive Bill for
defining the powers of the Jurisdictions’ the government had to ‘content
itself with the enunciation of the general principle that administration
in the Counties was a general duty’. As a result it was the sheriff ( fFispin)
of each county, directly appointed by the minister of the interior, who
oversaw local government in the countryside and generally ensured
that little was ever done to challenge the supremacy of the government
in Budapest.”!

The immense amount of statutory law passed by parliament in the
decades between 1867 and 1914, which resulted in almost 2,000 new
bills receiving parliamentary assent, invariably assured that it was
sloppily drafted and concerned with general principles, that again, as
Rady persuasively argues, permitted the government to ‘make up for
deficiencies’ with wave after wave of decrees that were invariably
grounded in the principle that where the law was silent, the government
was free to act as it pleased.””

Successive governments also benefited from the domination of
parliament by the narrow swathe of the population that was always
likely to endorse their particular version of liberalism. The former Upper
House of the Diet was converted into the Upper House of the new
parliament, with much the same membership, and thus continued to be
dominated by generally pliant aristocrats and obedient prelates.
The Lower House of parliament was elected, but the franchise was again
explicitly based on previous custom rather than contemporary European
practice. The vote was therefore granted to all those who had possessed
the right to participate in the county assemblies prior to 1848, while a
range of property, income and educational qualifications excluded three-
quarters of the adult male population. Thus, the political supremacy of
the nobility was preserved even after the entire population had been
theoretically granted membership in the Hungarian ‘political nation’.
Moreover, continued use of the open ballot and the blatant politicization
of the administration were justified by reference to long-standing
customs. Determined opponents of the government could still win seats
in parliament, and an electoral earthquake in 1906 briefly handed
power to critics of the 1867 settlement, but, on the whole, the electoral
system served the government well. Substantial electoral reforms were
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demanded, promised and even passed into law (in 1917) but were never
actually put into practice until after Hungary imploded in 1918—19.%

Conversely, the historical constitution offered no guarantee against
even established conventions being disregarded when the government
believed that this was in the national interest. For example, a
determination to overcome sectarian divisions within the country and
curb the overweening influence of the Catholic Church persuaded the
government to force through, in 1894, the abolition of centuries of
customary law pertaining to marriage, divorce, the religious upbringing
of children and the recording of all births, deaths and marriages. All of
this had previously been overseen by local clergymen who had, it was
alleged, abused this privilege to act in an unsystematic manner that
affirmed their own sectarian interests and discriminated against citizens
of denominations other than their own. From the government’s
perspective this was intolerable for, as Paul Hanebrink has explained,
much of Hungary’s political class assumed that ‘in a multi-ethnic and
multi-confessional state like Hungary, only the state and its laws could
guarantee the survival of a cohesive and productive society’ and this
required ‘the supremacy of civil law over religious faith’.” * Confronted
by this logic, even the threat of a veto by the Emperor proved incapable
of preserving customary law, as the government held fresh elections,
meddled with the composition of parliament, and defied the Emperor’s
right of veto, in order to enact its reform.”’

As the political class’s confidence increased, even statutory law could
be, on occasion, disregarded. For example, the so-called Nationalities
Law of 1868 was a relatively generous measure that assured the non-
Magyar minorities a range of rights including the ability to use their
native languages when interacting with officialdom. Admittedly, the
law was again sloppily drafted. It claimed, for example, that the only
nation in Hungary was the ‘indivisible unitary Magyar nation’
(Magyar nemzet) to which all the various minorities, or ‘nationalities’
(nemzetiségek) as the law termed them, belonged. It did not, however,
explain what the distinction between a nation and a nationality
actually was. As a result, historians have repeatedly come to
entirely contradictory conclusions about the law’s intentions. It has,
for example, been lauded as ‘one of the most enlightened measures of
its kind ever adopted’ and lambasted as a quintessential expression

of Magyar chauvinism.*®
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In reality, as the idea of assimilating Hungary’s minorities into
the ‘Magyar nation’ appeared more feasible, the provisions of the
nationalities law were either never actually enacted or were even
deliberately contravened by the government. When confronted about
these shenanigans in parliament, however, Prime Minister Istvan Tisza
admitted that the Nationalities Law was ‘impossible to enact’ because it
was ‘idealistic’. One of his predecessors, Prime Minister Dezsé Banfty,
made much the same point when he argued that the 1868 law on
the nationalities ‘cannot be implemented [. ..} not least because in the
thirty-six years since the law was enacted, our public life has gone
through so many changes that the implementation of the letter of the
law is impossible’.?’

As a result, the treatment of the minorities largely depended on the
instincts of the central government and the attitude of local officials.
Andprissy, as minister of the interior in 1906—9, could declare, in one of
his more bombastic outbursts, that ‘T will not tolerate the political
organization of the nationalities. I consider them to be in violation of
our fundamental laws.”® Nevertheless, even political parties which
represented the minorities continued to contest elections and secure seats
in parliament while legal scholars debated their legality.”” As for the
cultural organizations established by the minorities, some were never
permitted to actually open, the Slovak Matica Slovenska were first
permitted (in 1867) and then disbanded (in 1875), while its Serbian
equivalent flourished without significant impediment.4o It was the
flexibility of Hungary’s constitution that, again, permitted the
Hungarian political class to deal with the minorities on a case-by-case
basis while persevering with its programme of assimilation.

Delegitimization and Destruction, 1918—-19

It should, however, be unsurprising that the willingness of the political
class to exploit the flexibilities inherent in Hungary’s ambiguous
constitution was regarded by its opponents as naked self-interest that
was neither moral nor legal. One of Hungary’s better legal theorists,
Gyula Concha, may have ‘forgotten’ about the exact provisions of the
nationalities law when pressed on why they were not being applied, but
representatives of Hungary’s minorities and foreign critics were acutely
aware of the discrepancy between the formal rights of the minorities and
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their arbitrary maltreatment by the authorities.*' For example, the self-
appointed Slovak National Council, which assembled on 30 October
1918, and made the crucial decision to break away from Hungary and
join the new Czechoslovak Republic, specifically accused the Hungarian
government of ‘defying existing laws’ and dismissed Hungary’s
historical constitution as a ‘medieval feudal system’ that had ‘destroyed
our people economically and exploited them’.*? While the bitterness
engendered by the loss of World War I played a role in causing this final
estrangement, as did the anger caused by an electoral system that
permitted the minorities only token representation in parliament, the
conviction that Hungary’s historical constitution had been transformed
into an instrument of Magyar chauvinism also persuaded Croat,
Romanian, Serb and Slovak nationalists in Hungary to exploit the chaos
that engulfed the country at the end of World War I to join
neighbouring states.

The parties of the left, including the Hungarian Social Democratic
Party and its various offshoots, such as the government of Mihdly
Karolyi, ‘the Red Count’, which seized power on 31 October 1918 and
the Bolsheviks headed by Béla Kun who took power in March 1919, also
concluded that the existing constitution only served the interests of
the ‘exploitative classes’. Oszkdr Jdszi, one of the ideologues of the
nationalist government that seized power in Hungary on 31 October
1918 and proclaimed the country to be an independent republic 16 days
later, described the legal system that had developed after 1867 as ‘sham
constitutionalism’ that ‘could be maintained only by a corrupt and
restricted electoral system, by open ballot, and by terroristic procedures
in the administrative and military machine’.*> The revolutionary
Hungarian government in which Jaszi served initially swore an oath to
uphold ‘the constitution’, with the ceremony overseen by a Habsburg
archduke acting as vice-regent of the last emperor, but it then proceeded
to sever all ties with the Habsburg Empire and accept the dissolution of
parliament with unfulfilled promises of new elections and a massive
expansion of the franchise. Women were also theoretically granted the
right to vote, without restriction, for the first time, although men and
women would not enjoy equal voting rights in practice until after
World War I1.**

As the head of the government, Kérolyi explained in a telegram
distributed throughout the country and pompously addressed ‘to all the
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civilized nations’ immediately after he assumed power, ‘it was the
institutions of the {1867} settlement which rendered the democratic
development of the Hungarian nation impossible, it was the spirit of
this settlement which permanently poisoned relations between the
Hungarian nation and other nations [but now} every last root of this
settlement has been ripped out [...} and every institution of the past,
every person of the past, and the entire spirit of the past has been
severed.” The reality was, however, more prosaic. Kdrolyi was appointed
president, his government relied on rule by decree, which it renamed
‘the law of the people’ (néprirvény), and the bulk of the existing
legislation remained in force while the government argued, dithered and
rapidly collapsed.45

The Bolshevik party, which aligned with the Social Democrats
to seize power on 21 March 1919, had even less tolerance for
constitutional traditions than its progressive predecessors. Convinced
that they were part of a worldwide revolution, they sought to emulate
the Soviet Union’s model of governance, with real authority wielded by
‘people’s commissars’, empowered by a nationwide ‘federation of
councils’, who poured out a torrent of patchily enacted decrees to
realize, as Bryan Cartledge succinctly puts it, ‘the complete Leninist
agenda of expropriation, nationalization, regimentation and terror’.*¢
The Bolsheviks' first decree imposed martial law upon the entire
country, while the entire court system and the Provisional Judicial
Regulations of 1861 were replaced by revolutionary tribunals a mere
four days later. The legal revolution reached a crescendo on 23 June
1919 with the enactment of the ‘Constitution of the Hungarian
Socialist Federal Republic of Councils’.*’ Clearly inspired by the
Soviet Union’s first constitution, promulgated in 1918, which, as
Aryeh Unger has emphasized, placed the structure of the state ‘on the
mass assemblies of the soviets (councils) which had sprung up in town
and country since the February revolution’, the Hungarian Bolshevik
version was an equally laborious document which devoted most of its
clauses to demarcating the precise functions of the various levels of
officialdom.”® The revolutionary character of this constitution was
underscored by its opening declaration that ‘in the Republic of
Councils the proletariat has taken into its hands every institution,
every law and every authority.” Among its 89 clauses there was only
one concession to previous practices when it stated, in article 39, that
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571 ‘in general, in the question of whether a locality is a village or a town,
572 until further instruction the old bureaucratic arrangements will
573 provide direction.”*
574 The arrival of the Romanian army into Budapest on 1 November
575 1919 put an end to Hungary’s constitutional experimentation. By that
576 point Hungary had lost two-thirds of its population and three-quarters
577 of its territory. Its economy was a shambles, its prestige abroad
578 eviscerated, its experiments in socialist and Bolshevik government
579 thoroughly delegitimized, and the most politically active part of its
580 citizenry appeared consumed by the search for scapegoats and a
581 nostalgia for ‘the world of yesterday’. Unsurprisingly, therefore, the
582 new counter-revolutionary governments encountered little resistance
583 when they turned back the constitutional clock. Law I of 1920, the first
584 piece of legislation passed by the reconstituted parliament, declared all
585 legislation that had been passed in the period after 16 November
586 1919 to be null and void, although this legislation could remain
587 temporarily in force at the discretion of the appropriate ministry.SO
588 From then until the occupation of Hungary by the German army in
589 1944, the country was once again run by a political class that valued
590 the flexibility provided by that collection of laws, decrees, customs and
591 myths which continued to be described as Hungary’s historical
592 constitution.
593
594
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CHAPTER 8

LAW 1 OF 1920 AND THE
HISTORICAL CONSTITUTION'

Istvan Szabi

Prologue

At the end of World War I, revolution swept across Hungary and, as in
the other two defeated states (Germany and Austria), plans were made to
summon a new constitution-making national assembly. This brought to
an end an almost 400-year-long period of Hungarian history. This
chapter explores how the creation of an independent Hungarian state
broke with the historical constitution, and also details the challenges
that politicians faced in attempting to seek constitutional continuity.
The aforementioned break was initiated by the destruction of the 1867
settlement, which had been the final reformulation of the rights that the
House of Habsburg enjoyed since it had ascended to the Hungarian
throne in 1526. According to this settlement, the clasp that held
Hungary and the empire together was the person of the emperor.
However, the resignation of Charles I of Austria (Charles IV of Hungary)
on 13 November 1918 meant that this connection had been severed.
Hungary had once again become an independent state, and it was hoped
that elections would pave the way for a new constitutional framework.

Preparations for these new elections were, however, complicated by
support from the victorious powers for the territorial dismantlement of
Hungary. The final list of electoral districts, which was completed
by 1 March 1919, included all the territories that had belonged to the
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39 Hungarian state before 1918 — with the exception of Croatia, which had
40 enjoyed autonomy since 1868.” Thus, even though the elections were to
41 be held on 13 April 1919, the victorious powers did not agree with this

1

42 arrangement. At the same time, the government of Mihdly Ka’trolyi,4
43 which had taken power on 31 October 1918, was not willing to continue
44 resisting the growing territorial demands of Hungary’s minorities, and
15 on 21 March 1919 it handed over power to the Bolsheviks. In this way,
46 the development of Hungary deviated from the other two defeated
47 Central European powers. Whereas in Germany and Austria a newly
48 elected national assembly drafted a new constitution, in Hungary an
49 international military intervention was launched against the Bolsheviks,
50 with the result that by August 1919 the entire country was under
51 military occupation. Following the collapse of the Hungarian Soviet
52 Republic on 1 August, 1919, and the short-lived ‘trades union’
53 government led by Gyula Peidl, which held power for precisely
54 one week, Istvan Friedrich’ formed a government having received
55 authorization from Charles IV’s former representative in Hungary,
56 Crown Prince Jozsef Habsburg.6 The victorious powers, however,
57 regarded Friedrich with suspicion as a result of his loyalty to the House
58 of Habsburg, and compelled him, at the end of November, to hand over
59 the premiership to Kdroly Huszdr.” This was one of the most peculiar
60 changes of government in Hungarian history, as a sitting prime minister
61 — under his own authority — handed over power to a political rival.
62 From that point onwards, the Huszar government oversaw all matters
63 of governance until the election of Miklés Horthy as Regent in
64 March 1920.

65 These developments had a profound impact on the political
66 atmosphere in Hungary. After protracted debates with the victorious
67 powers, the new parliamentary elections held in 1920, along with
68 further elections held after additional territory was regained following
69 the Treaty of Trianon,” demonstrated that a majority of the electorate
70 rejected the ambitions of the revolutionaries who had first seized power
71 in October 1918.

72 The newly elected National Assembly, which convened at the
73 beginning of 1920, used the first law it enacted to formally invalidate all

4 the legislation enacted between November 1918 and August 1919.”
75 With this law, the constitutional arrangements which had governed
76 Hungary previous to October 1918 appeared to have been restored.
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In reality, this was only a partial restoration, for reasons which will be

78 explored in the remainder of this chapter.

79 There were, in fact, several areas in which continuity with the pre-
80 1918 constitutional order was not restored. As is demonstrated in the
81 other contributions to this book, each period in the development of the
82 Hungarian constitution cannot be characterized by simplistic claims
83 about continuities and ruptures with the historical constitution.
84 The idea of unchanging permanence is, in and of itself, a problematic
85 idea, particularly as the historical constitution had constantly changed
86 over time to the point that one can only conceive of an unchanging
87 permanence within a given period. The type of government that
88 emerged as a result of the legal system grounded in Law I of 1920 was,
89 however, wedded not only to the general idea of the historical
90 constitution but specifically to the structures of the state as it had existed
91 between 1867 and 1918. The other two defeated powers in the region
92 changed from monarchies into republics, and on 16 November 1918
93 Hungary also proclaimed itself to be a People’s Republic, but the
94 National Assembly that was elected at the beginning of 1920 decided to
95 restore the monarchy. The public mood essentially demanded this, and
96 from this followed the close ties to the legal system that had developed
97 before 1918. On closer inspection, however, this depiction becomes
98 more complicated. Hungary did, indeed, remain a monarchy but many
99 of the ties (between the pre-1918 and the post-1920 monarchic type of

100 government) were broken.
101 The dilemma of how to combine the need for both continuity and

102 change was a central feature of the historical constitution and was also
103 evident in the deliberations of the National Assembly that convened at
104 the beginning of 1920. Although there was broad agreement that legal
105 continuity with the historical constitution should be restored, there was
106 no consensus over the extent to which the new political system should be
107 connected to the legal system that had existed between 1867 and 1918.
108 In the specialist literature that has concentrated on this dilemma, a
109 distinction has been drawn between the idea of ‘formal’ (or formally

110 enacted) continuity (alaki folytonossdg) and ‘substantive’ (or de facto)
111 continuity (anyagi folytonossag), and this chapter will now focus on the
112 parliamentary debates that preceded the passing of Law I of 1920 in
113 which the clash between these two rival concepts of legal continuity

114 was evident.
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Naturally, the question of whether Hungary should be a republic or a
monarchy was also bound up with the question of how much of the
historical constitution could and should be preserved, which explains
why the National Assembly ultimately decided to restore the monarchy.
This will be discussed in the second part of the chapter, while the third
part will examine those areas of previously settled law which were
disregarded after 1918. In summary, the most plausible way to measure
the constitutional position of interwar Hungary is to compare and
contrast it to the legal framework that governed the state between 1867
and 1918 in order to highlight both the continuities and the
discontinuities.

The Concepts of a Continuity of Form and of Substance

As noted above, the National Assembly in 1920 sought to restore the
historical constitution even though a complete restoration of the legal
framework that had governed Hungary between 1867 and 1918 was
impossible. Although there were members of parliament who favoured a
complete restoration, there was no consensus in support of such a policy.
The clash between those who favoured the complete restoration of the
historical constitution and those who rejected this ideal was crystallized
by the dispute between the ‘legitimists’ who favoured the hereditary
principle of royal succession, and thus believed that only the last
Habsburg emperor and King of Hungary, Charles IV, could be the
legitimate ruler of the country, and the ‘free-electors’, who believed that
the National Assembly had the right to select whomever it wished to be
the next king of Hungary. In reality, however, both sides sought to avoid
open conflict, and Law I of 1920 was, as will be demonstrated, carefully
drafted so that the views of both sides were included in the relevant
articles.

It was, however, an open question whether it was possible to restore
the historical constitution while simultaneously breaking with
the principle of legal continuity. In 1848 the Diet had voted for the
principle of popular representation and had thereby transformed its own
composition. The National Assembly, established in 1920, had its roots,
however, in the ‘revolutionary’ legal system that had emerged in the
immediate aftermath of World War I. Thus, this question could only be
solved by redefining the principle of legal continuity. The original
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153 concept of genuine legal continuity, known as ‘formal’ (alaki) legal
154 continuity, was therefore supplemented by the new concept of
155 substantive (anyagi) legal continuity. Formal legal continuity could
156 only have been preserved if, as in 1848, the constitutional reforms had
157 been approved by the existing parliament and were endorsed by the king
158 or his legitimate successor. In contrast, proponents of substantive legal
159 continuity were concerned only with the restoration of the various
160 institutions of the ancient regime and were unconcerned with whether
161 the new order had, according to the old constitutional customs, been
162 lawfully established.

163 The precise dividing line between the legitimists and the free-electors
164 was not merely theoretical. Both camps agreed that the franchise needed
165 to be extended, although there was some debate about the extent of this
166 expansion, but the two sides were a long way from reaching a consensus
167 about who should occupy the Hungarian throne. The removal of the
168 Habsburgs could only be carried out by breaking with the principle of
169 formal legal continuity, and this heightened the conflict between the two
170 camps. Although those who supported the restoration of the Habsburgs,
171 and by extension the principle of formal legal continuity, were uncertain
172 even about the legality of the National Assembly, they did not voice
173 their concerns in public. They did, however, cling to the principle that
174 the need for legal continuity should determine who had the right to
175 occupy the throne.

176 With respect to the various political parties that were represented in
177 the National Assembly, it is fairly clear that the Party of Christian
178 National Unification (Keresztény Nemzeti Egyesiilés Pdrtja, hereafter
179 KNEP), which obtained 71 of the National Assembly’s initial 207
180 mandates, and represented urban, conservative opinion, favoured formal
181 legal continuity, while the Christian National Smallholders’ and
182 Agrarian Labourers’ Party (Keresztény Orszdgos Kisgazda és Foldmiives Part,
183 hereafter Smallholder Party), which obtained 77 mandates, represented
184 ‘progressive’ rural interests and favoured the more pragmatic concept of
185 substantive legal continuity.'® Both parties had, however, entered
186 government and thus this was a debate that took place within the
187 governing coalition. As both of these parties had obtained a meaningful
188 role in the government led by Kéroly Huszdr that had been formed at the
189 end of November 1919, the conflict between the two was already evident

190 when the cabinet began discussing the drafting of new legislation that
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eventually resulted in Law I of 1920. A furious debate broke out in the
cabinet over whether the text of the law should include the text of
the so-called ‘Eckartsau declaration’ in which Charles IV had submitted
his resignation on 13 November 1918, as this would affect the
possibility that he could one day reclaim his throne as the legitimists
desired. Members of the KNEP such as Defence Minister Istvin
Friedrich and Interior Minister Odon Beniczky openly clashed with
Agriculture Minister Gyula Rubinek, who was one of the leaders of the
Smallholder Party.11

One of the key figures involved in the drafting of Law I of 1920, Béla
Turi, who also served as spokesman of the parliamentary committee on
public law (kozjogi bizottsag eldadija), accepted as established fact that
legal continuity had been formally broken. Without the collaboration of
the monarch the historical constitution could not be restored and, as the
exercise of royal power had ended almost two years earlier, formal legal
continuity was, therefore, impossible.'* At the same time it was an open
question whether the new legal system established by the National
Assembly was temporary or permanent. In other words, the political
situation in 1920 theoretically permitted either the restoration of legal
continuity or the creation of an entirely new constitutional framework.

Those MPs who favoured the principle of substantive legal continuity
dominated the parliamentary debate over the draft of Law I of 1920.
Only Gyula Andréssy,"” who was a well-known ally of the Habsburgs,
spoke out in favour of the principle of formal legal continuity: his view
was that any break with the traditions of the past would cause legal
uncertainty and result in serious pro‘blems.14 Istvan Nagyatddi Szabd,
one of the Smallholder Party’s ministers, reflecting on Andrdssy’s speech,
recognized the importance of the historical constitution, but he
emphasized that it had continued to be shaped by the enduring
inheritance of the pre-1848 feudal system, and thus required significant
reform."” His thoughts on this matter were shaped, for example, by
concerns about the composition of the Upper House of the old
parliament, which had always consisted, prior to its dissolution in 1918,
of unelected aristocrats and the leaders of Hungary’s various religious
denominations.'® Another representative of the Smallholder Party,
Rezs6 Rupert, directed his criticism not at the legacy of the pre-1848
feudal system but at the 1867 settlement. Specifically, Rupert argued
that legal continuity should be traced back to Hungary’s declaration of
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independence in 1849 rather than the 1867 settlement.'” This meant, in
particular, the re-authorization of the dethronement of the Habsburgs
which had been proclaimed in February 1849 in Debrecen. In turn,
Ottokdr Prohdszka, the bishop of Székesfehérvir and one of the leading
intellectuals in the KNEP, directed his irony at those of his Smallholder
Party opponents who claimed that they believed in the principle
of formal legal continuity but only in connection with that period of
Hungarian history which they personally admired.'®

The Debate over the Future Form of
Government in Hungary

The Reasons for the Restoration of the Monarchy

As noted above, a broad consensus emerged among the MPs elected
to the new National Assembly, as regards the restoration of the
monarchy, which was supported by every meaningful group of MPs.
This is curious, for the anti-Habsburg members of the National
Assembly could conveniently have chosen to propose that Hungary
remain a republic as this would effectively have prevented Charles IV
reclaiming the Hungarian throne. If, however, the monarchy was
restored then a debate was always likely to ensue over whether with
the dissolution of the Austro-Hungarian Monarchy Charles IV had
automatically lost his legal right to the throne. Later it will be
discussed precisely how this debate erupted. For now, it should only
be noted that those who opposed the restoration of the House of
Habsburg to the Hungarian throne nevertheless agreed that Hungary
should again become a monarchy. They merely demanded that future
monarchs should be determined by elections rather than the
hereditary principle. The first legal scholarship on this dispute
defended this free-elector position. At the beginning of January 1920,
before the new National Assembly had even been convened, Karoly
Kmety published an article which argued that although Hungary’s
future form of government had not yet been determined, Hungary
could prevent a Habsburg restoration without having to remain a
republic, if it first worked out the principles by which a restored
monarchy would be organized."”

Why precisely did those who came to power in 1920 cling to the
idea that Hungary should be a monarchy? It was, of course,
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entirely understandable that those who favoured the restoration of the
Habsburgs were simply awaiting the appropriate moment when Charles
IV could reclaim his throne. The free-electors, however, did not propose
any alternative person as a candidate to assume the throne. Their belief in
an elected monarch was, therefore, purely theoretical, and could not be
proposed as a practical course of action. One of their real aims was to use
the restoration of the monarchy to mark a complete break with the
preceding revolutionary period, but their primary concern was
the territorial dismantlement of the country. The overarching
ambition of all politicians in this period was to restore the territorial
integrity of the country, which had been broken up by the Treaty of
Trianon, and it was hoped that this could be realized by affirming the
principle of continuity with the pre-1918 period. Thus, even the free-
electors supported the proposal that Law I of 1920 should restore
the monarchy.

The importance of territorial revision as a motive for the restoration
of the monarchy is underscored by the fact that the victorious powers
would have preferred that Hungary become a republic. In April 1919
the future prime minister Istvdn Bethlen even promised the victorious
powers that, if they would assist in removing the Bolsheviks from power,
Hungary would base its future legal development on the type of
government that had emerged in November 1918, namely that it was
willing to restore the so-called People’s Republic.”’ Prime Minister
Huszdr also noted during the cabinet debate on the possible restoration
of the constitution that the victorious powers had been promised that a
referendum would determine Hungary’s future type of government.”!
As three of the five victorious great powers (the United Kingdom, Italy
and Japan) were actually monarchies, their demand that Hungary should
become a republic was not inspired by a particular approach to
constitutional law. Instead, these powers sought to ensure that the legal
basis for a future revision of the Treaty of Trianon would be pre-
emptively blocked by an enforced rupture with the pre-1918 legal
system, and this rupture required the dethronement of the Habsburgs.
In response, the National Assembly, including those who were
anti-Habsburg, supported the restoration of a monarchy. We shall
now show how the various steps towards the restoration of the monarchy
were guided by this cautious opposition to the ambition of the
victorious powers.
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Steps towards the Promulgation of the Monarchy

The government of Gyula Peidl formally referred to itself as the
Government of the Hungarian People’s Republic (Magyar Népkiztarsasig
Kormdnya), and thus retained the form of government which had been
established with the proclamation of the republic on 16 November
1918. The government of Istvan Friedrich, which then seized power in a
coup d’état on 7 August 1919, claimed, however, that its legitimacy was
ensured by the formal authorization of Crown Prince Jozsef, the homio
regins in Hungary. The Friedrich government, therefore, bound itself to
the constitutional framework that had existed prior to 31 October 1918.
In doing so it implicitly invalidated the period when Hungary had
been a republic but, paradoxically, still preserved the republican type of
government.”” At the conclusion of the Friedrich government’s first
cabinet meeting, the assembled ministers issued a proclamation which
stated that ‘it is declared that Hungary’s official name is the Republic of
Hungary, presided over by Crown Prince Jozsef, who serves as the
Regent.”””> We should note that this declaration transformed the People’s
Republic into a mere republic.

In the day-to-day work of the Friedrich government the term
‘republic’ was, for practical purposes, used to describe the state. Letters
that arrived at the Prime Minister’s office were formally addressed to the
‘Premier of the Hungarian Republic’,24 and this convention remained in
force until March 1920. A further example of the use of the term
‘republic’ to refer to the state can be found in the legislation
promulgated by the government, such as decree 4038/1919, which was
issued by the prime minister’s office and published in the Budapesti
Kozlimy on 20 August 1919. This decree stated that ‘the courts will,
prior to the complete restoration of the constitution, issue judgements in
the name of the Hungarian republic.””’

The cabinet was certainly hesitant, up until the end of 1919, to
formally restore continuity with the form of government that had
existed up until 1918. At the cabinet meeting held on 4 December 1919
a debate was held regarding a proposal by the Hungarian Monarchist
Party (Magyar Kirdlysig Partja) which called for the Holy Crown to be
reincorporated into Hungary’s coat of arms, and for the name of all
public institutions to be prefaced by the term ‘state’ (#//ami) rather than
‘republican’ (kiztdrsasdgi). The cabinet concluded, however, that for
general political reasons this proposal was not desirable.?® This was the
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case even though the proposal did not call for the restoration of the
monarchy but simply for the state to be described in a neutral manner.
It was, therefore, in this cautious spirit that the newly elected National
Assembly began its work which continued to be characterized by
uncertainty, or to put it more precisely, by an avoidance of any clear
declaration on the form of government that existed at this time in
Hungary. The influential parliamentarian Béla Turi spoke at the plenary
session of the National Assembly about the distinctive features of the
monarchic type of government,”” and expressed his support for these
principles on the grounds that they had been incorporated in the draft
text of the law. He did not, however, declare which form of government
he personally favoured.

The debates in the National Assembly on Law I of 1920 did reveal
sharp differences of opinion between the ‘free-electors’, who dominated
the Smallholder Party, and the so-called ‘legitimists’ who comprised
most of the KNEP’s fraction. For example, the law listed the rights
of the Regent, but this provoked considerable debate over its
precise wording because of its relevance to the question of whether
the monarchy should be hereditary or elective. Thus, the wording in the
original draft of the bill, which declared that ‘the Regent [. ..} will act in
accordance with the law as regards the question of the election of the new
head of state,” was amended to remove the word ‘election’. In its place the
new version stated that ‘the Regent {. ..} will act in accordance with the
law as regards the question of the person to be appointed as head
of state.”® The deletion of the term ‘election’ was the result of a
compromise solution between the free-electors and the legitimists.

Similarly, debate erupted between the two camps over the precise
wording of that part of the bill which described Charles IV’s abdication,
as this also had a direct bearing on the question of who should occupy the
throne in future. It should be noted here that apart from the debate over
the Eckartsau declaration, and the precise wording of the preamble, the
final draft of the bill left open the question of whether the powers of
the Crown remained in force as this would have had a substantial
bearing on the debate over the form of government. As a result of the
peculiarities of the historical constitution, the solution to the question of
which form of government was appropriate for Hungary can be traced to
one of the footnotes to the prologue of Law I of 1920. The monarchy, as a
type of government, had not been established by specific legislation but
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had its roots in customary law. The legal principle was, however, that if
legislation deviated from customary law, then the former would take
precedence. If, however, the legislation that had superseded customary
law was invalidated, then earlier customary law did not need a separate
piece of legislation to regain its authority. Thus, Law I of 1920, by
invalidating the ‘People’s Decree’ that had brought about the republic,
automatically brought the monarchy back to life. The lawmakers did not
dare, however, to publicly proclaim the restoration of the monarchy, and
even after the promulgation of Law I of 1920 on 28 February, and the
election of Horthy as Regent on 1 March 1920, Hungary continued to
be officially described as a republic. For example, the official stamps
of the prime minister’s office continued to mark all correspondence with
the designation ‘The Prime Minister’s Office of the Hungarian
Republic’.*’

It is also interesting to witness the series of changes that took place in
the preparation of the state’s official stamps and the government’s seals.
In this respect Karoly Huszdr, as prime minister-designate, dispatched a
letter to the newly elected Regent in early March 1920 that turned the
determination of the state’s coat of arms into a decisive question.30
The convention had been that the coat of arms was not determined by
parliamentary legislation but by the decree of the head of state. Thus the
Regent had the right to decide on the design of the new coat of arms.
The Prime Minister identified several points of uncertainty which
required clarification. First, it was unclear when the different coats of
arms should be used; specifically, when the ‘middle’ and the ‘small’ coat
of arms should be used. The second point of uncertainty Huszdr
identified, which was crucial to the debate over the future form of
the Hungarian government, was whether the Holy Crown should be
included on the coat of arms. The People’s Republic had, in November
1918, removed the Holy Crown from the coat of arms,”" as it had been
regarded as a symbol of the monarchical form of government.
As previously noted, in response to a proposal from the Hungarian
Monarchist Party,’” the Friedrich government had earlier decided, at the
end of 1919, to postpone any decision about the reincorporation of the
Holy Crown onto the coat of arms owing to uncertainty over Hungary’s
future form of government. Huszir’s proposal that the Holy Crown
should be reincorporated into the coat of arms, and the official seal, was
unambiguous but the reasoning was still cautious. It referred to the
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wording in Law I of 1920 which proclaimed the restoration of ‘the
form of government that had been Hungary’s up to now’. The law
did not, however, declare what this form of government actually was,
and therefore Huszdr’'s proposal added a further justification for
reincorporating the Holy Crown into the coat of arms, namely that it
was not only a symbol of royal power but also a symbol of the power of
the state.

The first line of reasoning referred to the form of government that
could conform to the use of the Holy Crown and this had to be,
whether explicitly or implicitly, a monarchy. The second line of
reasoning, in contrast, derived from the view that the Holy Crown
could be reincorporated on the coat of arms even if the type of
government was not a monarchy. This is underscored by the fact that,
by 13 March 1920, when the proposal was put forward for the reform of
the coat of arms, the government had still avoided adopting a public
position as regards the form of government that would be appropriate
for Hungary.

The formation of a new government under Sindor Simonyi-
Semadam broke the deadlock and opened the way to an eventual
solution. The new head of the government declared, at the first cabinet
meeting following the formation of his government on 15 March 1920,
that Hungary was not a republic but a monarchy, and he considered the
question to be sufficiently important that it should be immediately
addressed by a government decree.”® The following day the Minister
of Justice presented his proposal,34 which formed the basis for the
promulgation on 18 March of the decree of the prime minister’s
office, number 2394/1920, ‘Concerning the naming of all state
authorities, offices and institutions, and the use of the Holy Crown on
the official coat of arms’. This legal regulation was, in essence, a
decree that both explained and enacted Law I of 1920. It specifically
declared that

Law I of 1920 ...} did not alter Hungary’s 1,000-year-old form of
government [...} it invalidated those revolutionary acts that
conflicted with the constitution with which they had sought to
annihilate the institution of the monarchy [...} Thus, in this
regard, for as long as the legislature has not determined otherwise,
Hungary’s type of government will remain a monarchy.



AHHC Chapter 8—25/9/2018—73—576442—IBTauris

Law I OF 1920 AND THE HISTORICAL CONSTITUTION 171

457 The government decree therefore dispelled the uncertainties that had
458 plagued the debate about Hungary’s form of government. It was this
459 decree that restored the monarchy in Hungary.

460 To conclude this section on the new form of state it is worth pausing
461 for a moment to again reflect on the symbolism of the Holy Crown.
462 In redesigning the state’s coat of arms the precise form of the state, which
163 at this time was no longer a kingdom, had only limited influence on the
464 design. Huszir’s final conclusion was that the Holy Crown could still be
465 incorporated into the Hungarian coat of arms; however, the presiding
466 Prime Minister, in connection with the use of the state coat of arms on
467 government stamps, raised a further question:>” should the escutcheon
468 display a medium-sized coat of arms (which included the coats of arms of
469 all of the lands of the Holy Crown), or be permanently reduced in size?
470 Initially he clearly advocated the latter solution. He referred to the fact
471 that the use of symbols designating the entirety of Hungary’s historical
472 territories could potentially irritate the victorious powers before the
473 peace negotiations had even begun. However, he then immediately
474 added that the representation of the attached territories no longer under
475 Hungarian control on the middle-sized coat of arms was first and
476 foremost in the interests of Hungary’s lost minorities, as this would
477 reinforce their claims to autonomy in the successor states; in any respect,
478 Huszédr saw no obvious advantage to redesigning the escutcheon.

479 In truth the small coat of arms with the Holy Crown attached was
480 itself a representation of cterritorial integrity superior to any
481 representation of annexed territories on the escutcheon. Furthermore,
482 because the Holy Crown also symbolized legal continuity, its inclusion
483 in the state coat of arms could thus play multiple symbolic roles. Thus,
484 the debate about the coat of arms mirrored the larger debate about
485 whether Hungary could restore its historical constitution.

486

'S The Points of Separation with the Arrangement

::; of the State between 1867 and 1918

490 The Debate over the Restoration of the House

491 of Habsburg to the Throne

492 The principle of legal continuity could have been fully realized had
493 Charles IV been restored to the throne. It was, however, noted earlier in
494 this chapter that the National Assembly was sharply divided on this
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matter. Indeed, the distinction between formal and substantive legal
continuity manifested itself at cabinet meetings, in sharp debates which
broke out there about each piece of legislation which related to the
question of whether Charles IV could reclaim his throne. His restoration
was also opposed by the victorious powers, so in practice it could not
have been realized in 1920 even if the National Assembly had reached a
consensus on the matter. Thus, both sides supported the election of
the Regent, but as the restoration of the House of Habsburg remained a
future possibility, the debate did not die down.

The debates in the cabinet over the wording of Law I of 1920 as it
related to the question of formal or substantive legal continuity have
already been referred to, particularly the focus on the text of
the Eckartsau declaration,”® which had particular significance as the
resignation of the king was only binding if it was endorsed by the
parliament. This old customary law had, following the 1867 settlement,
been strengthened by codification,”” and thus its validity could not be
disputed by the free-electors. The old parliament had, however,
dissolved itself in November 1918 without endorsing Charles IV’s
resignation.

The language in the first draft of the bill was clear on the matter,
when it stated that ‘the National Assembly recognizes and formally
sanctions the following declaration by Charles IV.”*® Had such language
been included in the final draft of the law then it would have been clear
that the National Assembly had accepted and validated his resignation.
The situation remained, however, complicated because the King’s
resignation had also not received the necessary ministerial counter-
signature and was, therefore, doubly invalid. Parliamentary authoriz-
ation of an invalid abdication would only have created further chaos.
The final draft of the bill thus removed all references to the Eckartsau
declaration, and merely included it in the advisory text that was
distributed along with the law to the various ministers.””

Charles IV’s resignation in November 1918 should not, in any case,
have been endowed with such importance, as this had not meant the
abdication of the Habsburg dynasty but merely that one ruler had
resigned to be replaced by the next in line to the throne. The free-
electors deduced, however, that with the collapse of the Austro-
Hungarian Monarchy, the Pragmatic Sanction of 1723, which had
legitimized the House of Habsburg’s claim to the Hungarian throne, had
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lost its authority. Thus, ipso facto, without any other specific legislation,
the automatic right of the Habsburgs to inherit the throne had been
abolished.*® This was a debatable claim, but if the laws pertaining to
royal inheritance were indeed no longer valid, then Crown Prince Otto
von Habsburg’s automatic right to succeed to the throne after his father
was called into question. On the other hand, Charles IV was the legally
crowned king of Hungary, and even if the laws pertaining to the
Habsburgs’ royal inheritance were invalid, this had no bearing on
his right to rule, merely on the right of his potential successor. Legal
scholars have subsequently referred to this as ‘actual’ versus ‘virtual’
rights, that is, rights in existence versus rights that may be obtained
later. The debate over the continuing validity of the Pragmatic Sanction
provoked doubts among the free-electors, but if the text of the Eckartsau
declaration had been included in the final text of Law I of 1920 then the
same doubts would have been provoked with regard to the actual rights
of the king. This was the essence of the debate about the inclusion or
exclusion of the Eckartsau declaration into the final text of the law.

It should not, therefore, be surprising that a fierce debate broke out
between the two camps in parliament over the precise phrasing of
the law when it described Charles IV’s earlier resignation. That the
resignation had occurred was an acknowledged fact which even
the legitimists were unwilling to challenge but they also knew that the
description of the resignation could determine whether the House of
Habsburg in general, and Charles IV in particular, had a rightful claim
to the throne. The precise wording of the description of the resignation
was, therefore, rewritten several times. The draft of the bill which was
first presented to the National Assembly contained the following
declaration: ‘the exercise of royal power has, since 13 November 1918,
been halted.”! The relevant committee in the National Assembly which
dealt with public law declared, however, that that use of the term
‘halted’ (sziinetelés) would, from a legal perspective, imply that royal
power had been interrupted (rather than voluntarily ended), and
therefore proposed that the word should be excluded from the bill,
which in the revised version simply stated that ‘royal power has, since
13 November 1918 not been exercised.”*? This revision of the text
caused, however, new problems. The phrase ‘has not been exercised’
could be understood to imply that a legal right existed (for the king to
rule) which was merely not being currently exercised. According to this
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571 interpretation the exercise of royal power was temporarily interrupted
572 and could be restored at any time.

Concerned about the legitimist implications of the proposed text,
Istvan J. Kovdcs, a Smallholder Party MP, put forward an amendment to

575 the bill, which would have included in the preamble to Law I of 1920
576 the following text: ‘Charles IV, on 13 November 1918, abdicated from
577 all participation in state matters and from then on has remained
578 estranged from the country.’43 This alternative text once again placed the
579 stress on the abdication of the ruler and was firmly resisted by the
580 legitimists. In response, Béla Turi declared that he favoured a wording
581 which declared ‘the exercise of royal power, on 13 November 1918 has
582 ceased (megsziint).” This was accepted by Kovics who promptly withdrew
583 his own proposal.”* The difference between the phrases ‘has not been
584 exercised’ and ‘has ceased’” was significant, but in the end it was the latter
585 phrase that was included in the text of the law.

586 The question of whether the House of Habsburg should be restored
587 remained, as a result of Law I of 1920, intractable, and for the entire
588 period unresolvable. With hindsight, it is clear that the passage of time
589 favoured those who opposed a Habsburg restoration, as Charles IV’s
590 death in 1922 made clear. The refining of the rules relating to the
591 election of the Regent in 1937,% which declared that when the regency
592 was vacated a new Regent would be elected, also made the likelihood of
593 anyone ascending to the throne more and more unlikely.

594

595 The National Assembly (Parliament) and the

596 Principle of Legal Continuity

597 Equally challenging was the determination of the actual legal standing
598 of the National Assembly. The duration of the parliament which was
599 elected in 1910 was extended in 1915 until six months had elapsed
600 following the signing of a future peace treaty.46 As the new National
601 Assembly convened at the beginning of 1920, before a peace treaty had
602 been signed, theoretically the mandate of the former parliament
603 remained in effect and the National Assembly was illegitimate.
604 Although the Lower House had agreed to dissolve itself on 16 November
605 1918, this action was invalid according to Hungarian law as the decision
606 to dissolve parliament was exclusively the right of the Crown.
607 The invalidity of the dissolution was indeed recognized in the formal

608 explanation that accompanied the draft of Law I of 1920 which was
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circulated to government ministers.”” The fact that a significant number
of the former parliament’s MPs now resided in territories occupied by
Hungary’s neighbours, and the fact that the old electoral law was too
narrow, were compelling but had no bearing on the legality of the
dissolution of the old parliament and the election of a new national
assembly. This was particularly the case as those who accepted the
validity of the pre-revolutionary legal system could not therefore
challenge the legality of the former parliament (and its right to extend
its duration until a peace treaty had been signed).

This problem also could not be ignored by the members of the
National Assembly. The reconvening of the old parliament was
evidently impossible, not least because this would have placed a question
mark over the legitimacy of the new National Assembly. After all, would
MPs have campaigned for election and accepted their appointment as
MPs if they genuinely believed that the mandate of the former
parliament was still in force? Gyula Andrdssy clearly expressed this
conundrum when he declared that any decision about the constitution-
ality of the National Assembly should have been expressed when the
candidates first put themselves forward for election.*® Thus, no proposal
was put forward to reconvene the old parliament, and with the passage of
six months after the signing of the Treaty of Trianon (on 4 June 1920) its
theoretical right to remain in session was also terminated. Genuine legal
continuity would have come closer to being restored if the elections to
the National Assembly had taken place according to Law XVII of 1918,
which enacted the last reform of the franchise to occur in the period
between 1867 and 1918. The National Assembly was not, however,
elected on this basis,*” which once again placed a question mark over its
legitimacy. As Béla Turi explained to his fellow parliamentarians, the
application of the old legislation determining the size of the franchise
would have been in vain, as only the king could call a new election and
only he could convene a new parliament.’”

Thus, in the case of parliament, restoring genuine legal continuity
was actually more difficult than solving the question of the king. The
latter was a precondition for the former, as in practice the exercise of
royal power had to be restored for the question of the legitimacy of the
National Assembly to be resolved. With the passage of time, those who
desired genuine legal continuity gradually gave up the possibility of
this taking place. They spoke of the future restoration of the House of
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647 Habsburg but they did not propose holding fresh elections on the basis
648 of the franchise introduced in 1918. The establishment of a reformed
649 Upper House in 1926 represented another step towards the restoration
650 of legal continuity, but only a Lower House elected according to the old
651 franchise and an Upper House constituted as it had been before 1918
652 could have fulfilled the conditions for genuine legal continuity.
653 The debate in the National Assembly in 1925/6 over the restoration
654 of a reformed Upper House is of interest because it involves ideas of legal
655 continuity that had not been expressed in 1920. J6zsef I1lés Viski, one of
656 the leading legal historians of this period and also a member of the
657 National Assembly, called attention to the fact that genuine legal
658 continuity had been broken with the settlement of 1867, which
659 validated Francis Joseph’s right to inherit the Hungarian throne.
660 In reality, Viski argued, the parliament which had accepted the
661 resignation of Ferdinand V in 1848 and approved Francis Joseph’s right
662 to the throne had been summoned by Francis Joseph himself, even
663 though, according to Hungarian law, he only had the right to assume the
664 throne after the resignation of his predecessor had been accepted by
665 parliament. As Ferdinand V was still alive, only he had the right to
666 summon parliament to accept his resignation.”’
667
668 .
o Conclusion
670 Every period in the development of the Hungarian constitution varies in
671 its relationship to the historical constitution. The National Assembly
672 which was elected in 1920 as a result of the restoration of
673 constitutionality was eager to ground its various political institutions
674 in the traditions of the historical constitution, but at the same time,
675 with regard to a number of substantial issues, it was not able to preserve
676 legal continuity with the preceding period (1867—-1918). This led to the
677 idea of substantive legal continuity which represented the continuation
678 of the historical constitution even though genuine, or as it was termed
679 formal, legal continuity could not be maintained. The development of
680 the concept of substantive legal continuity is relevant to later periods of
681 Hungarian history because it shows that there is a possibility to restore
682 the historical constitution even if genuine legal continuity is impossible.
683 Genuine legal continuity may have been possible for a short period in

684 1920, but in 1990 or at the beginning of the twenty-first century it was
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impossible. Once, however, the distinction between these two kinds of
continuity has been accepted, it becomes apparent that although the
opportunity for a restoration of the historical constitution may intensify
or diminish in specific periods it can never be permanently prevented.

With the passage of time, the restoration of genuine legal continuity
became increasingly difficult. Even in 1920 it is doubtful that this could
have occurred in its totality. Simply restoring the old institutions of the
state was challenging enough, but even after this had been achieved, a
question would have remained about what should be done with the laws
that were passed in the period that was now deemed illegal. In the
prologue, it was noted that Law I of 1920 invalidated all legislation
passed during the revolutions that took place between November 1918
and March 1920 but this could not be achieved in its entirety as the
revolutionary period had lasted for one and a half years. The government
obtained, therefore, the authority to retain in force any of the legislation
that had been placed on the statute books in the preceding revolutionary
period and it exploited this authority. Thus, it would have been difficult
to carry out a complete restoration even if there had been a unified desire
to do so among all influential shades of political opinion. As the
lawmakers who debated this restoration were bitterly divided amongst
themselves, the chance of such a restoration occurring was reduced
even further.

As demonstrated by Jozsef Illés Viski’'s comments regarding the
restoration of the reformed Upper House, policies enacted on the basis of
a historical constitution that stretched back over centuries invariably
caused problems. In reality, the 1867 settlement dented the principle of
legal continuity and that was by no means an isolated case. The passage
of time, however, repaired the damage. It should not, therefore, be
the case that earlier dents in Hungary’s legal continuity prevent the
restoration of the historical constitution on the erroneous grounds that
such dents were, and still are, irreparable.

As there was insufficient desire in the National Assembly to attempt
the complete restoration of genuine legal continuity, it is impossible to
decide to what degree it could have been achieved. However, the extent
to which the restoration took place is of great significance. The
discussion here has focused on two aspects of state administration:
the question of the restoration of the lawful Hungarian king, Charles IV,
on the one hand, and the establishment of a new national assembly on
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the other — and in both of these cases legal continuity was clearly
broken. However, if the workings of the institutions of jurisprudence in
this same period are scrutinized, it becomes clear that legal continuity
was in fact preserved in an entirely unbroken fashion. The same judges,
in the same institutions, continued to pass judgement as they had done
up until 1918.

In later periods of Hungary’s constitutional development, varying
assessments of the constitutional arrangements of the interwar period,
which were defined by Law I of 1920, are evident. Law I of 1946, for
example, declared that earlier efforts to dethrone the House of Habsburg
were at the core of Hungary’s constitutional tradition (such as
the abolition of the exercise of royal power in November 1918, the
dethronement of the House of Habsburg that had been proclaimed in
Debrecen in 1849 and Onod in 1707) but made no mention of
developments between 1920 and 1944.°> In contrast, the new
Fundamental Law that was passed into law on 1 January 2012 describes
the occupation of the country by Nazi Germany as the moment when
legal continuity was ruptured and thus includes the entire interwar
period prior to that point as part of Hungary’s constitutional tradition.
This, however, is a viewpoint grounded in the belief in substantive
continuity as there was no genuine legal continuity with the pre-World
War I era, merely an emotional attraction. The Fundamental Law also
used language similar to Law I of 1920 when it invalidated the
legislation produced by an earlier revolution it described as the result of
illegal power.

It may be asked why then the National Assembly did not draft a new
written constitution. This question would have been dismissed by
contemporaries on the grounds that as the country already had a
constitution, there was no compelling reason to draw up a new version.
Such questions derive from the broad assumption nowadays that there is
a qualitative difference between historical and codified constitutions and
that the latter form of constitution is superior. This opinion was not
shared either by earlier legal scholars or politicians who regarded
historical constitutions as stable, and written constitutions as unstable.

As Jozsef Illés Viski argued,

the growth of historical constitutions [rdrténelmi alkotmdinyok}
including our own [. ..} has meant a legal continuity characterized
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by evolution and not cataclysmic revolutionary transformations
[...}legal continuity is a concept that in historical constitutions is
evident, but it is never the case in the so-called written or codified
constitutions; as from time to time change occurs not as the result
of the influence of natural forces but takes place artificially.”

In a similar fashion, one of the most influential politicians of the period,

, . 54 . . . . .
Pal Telekn,S declared that ‘our constitution is unwritten — it is

the culmination of all the laws and customs which have passed into the

blood of the nation, from which time can take something, but not

the actions of any person, any national assembly, or any generation.””’

b

Translated by Thomas Lorman

Notes

. The present chapter has been produced under the aegis of the Hungarian

Ministry of Justice, within the framework of the programme entitled
“The Elevation of the Standards of Legal Education’.

People’s Law XXV, 1919.

Decree of the Prime Minister’s Office, 1995/1919.

Count Mihdly Karolyi (1875-1955), descendant of an ancient aristocratic
family, an opponent of the 1867 settlement, and a leading figure of the 1918
revolution. Prime Minister from 31 October 1918 to 11 January 1919 and then
President of the Republic until the extreme left seized power on 21 March

1919.

. Istvdn Friedrich (1883—1951), Prime Minister from 7 August to 24 November

1919. A supporter of Mihédly Karolyi before 1918, then served as a junior
minister in the Defence Ministry. He opposed the Republic of Councils and
during his premiership sought to restore legal continuity with the pre-1918
legal order.

. Crown Prince Joseph of Habsburg—Lorraine (1872—1962) was appointed as

King Charles IV’s personal representative (‘homo regius’) in Hungary on
26 October 1918. After the collapse of the Republic of Councils he returned to
politics and briefly served as Regent but resigned from this position on
23 August 1919.

. Karoly Huszir (1882—1941) served as Minister of Religion and Education in

the government of Istvdn Friedrich and Prime Minister from 24 November
1919 until 15 March 1920.

Elections to the National Assembly could not be held in the 93,000 square
kilometres of what remained of Hungary in 1919 as this territory was
temporarily occupied by Romania (east of the Tisza) or, as in the case of Baranya
county, was under Serb occupation. In contrast, elections could still take place
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in the almost 70,000 square kilometres of territory, the Burgenland, which was
later handed over to Austria but, at this point, still remained under Hungarian
control.

Law I of 1920, article 9: ‘(1) All forms of people’s laws, decrees or otherwise
named edicts issued by the organs of the so-called people’s republic and republic
of councils are invalidated. In the same way the edicts and resolutions of the so-
called national councils and their organs are invalidated (2) Those so-called
people’s decrees and people’s laws are annulled from the National Compendium
of Laws into which they had been registered.’

See John Swanson, The Remnants of the Habsburg Monarchy: The Shaping of Modern
Austria and Hungary, 1918—1922 (New York, 2001), p. 194.

Hungarian National Archive, Section-K, Cabinet meeting of 13 February 1920,
p- 27. The exact quote reads ‘Hadiigyminister dr szerint is az eredeti fogalmazds
és az eckartsaui levélnek a becikkelyezése valésigos detronizaldst jelentene.
Foldmiivelésiigyi minister tr: Igenis én detronizdlni akarok! Beltigyminister ar:
En életem végéig be akarom tartani eskiimet!’

Képviselohdzi Napls (hereafter KN), 1920, vol. I, p. 54. The exact quote reads
‘A kirédlyi hatalom gyakorldsinak megszlinése mellett minden kisérletezés a
Férendihdznak, vagy a régi Orsziggy(lésnek Osszehivdsdval éppligy hidnyt
hagyott volna maga utdn a formai jogfolytonossig szempontjabdl {...} mert
torvényalkotds, s6t a nemzetre vald appelldlds sem torténhetik kirdlyiaktus
nélkiil a formai alkotmdny szerint.’

Gyula Andrissy the Younger (1860—1929) supported the 1867 settlement;
1895-1896 and 1906—1910 minister; after 1920 one of the most prominent
legitimist politicians. Son of Gyula Andrdssy (1823 —1890), Prime Minister of
Hungary and Francis Joseph’s Foreign Minister.

KN, 1920, vol. I, p. 72. The exact quote reads, ‘Mert nekem
alapmeggy6z6désem, hogy a létezd jognak felrdgdsa veszélyezteti a jogrendet
allanddan; ez nemcsak egy torvénynek és egy jogszabdlynak a megpenditését
jelenti, hanem igy az egész jogrend bizonytalannd valik.’

Ibid., p. 82. The exact quote reads, ‘Gréf Andrdssy Gyula példdul hivatkozik
régi alkotmdnyunkra és arra kéri a Nemzetgy(lést, hogy azt a régi alkotmanyt
ne forgassuk ki eredetiségébdl, mert az veszélyt rejc a jovére. En, mint a nép
egyszer( fla, a magam alldspontja szerint azt mondhatom, hogy én azt a régi
alkotmanyt nem tekintem olyannak, amely mindenben megfelelt volna a
nemzet érdekeinek, mert az egyoldald alkotmdny volt, amelyben csak nemesek
és fGurak voltak, de a nép egydltaldban nem volt benne [...} Természetesen
régibb idSkrdl, 1848 elbteti idSkrdl beszélek, mert eldbb is volt Magyarorszigon
alkotmdny, nemcsak 1848 utdn. Vitatkozhatunk abban a tekintetben is, hogy
mi ennek a régi alkotmdnynak sem teljes megddntését akarjuk, hanem
kiépitését a mostani kornak és viszonyoknak megfelel§ formdban.’

The Upper House of Parliament consisted, prior to 1918, of three dominant
groups: the senior aristocrats, who made up 65 per cent of the membership;
notable religious and secular figures, who made up 20 per cent of the
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membership; and those who had been personally appointed by the Crown, who
made up 15 per cent of the membership. The smallholders did not want to
exclude the senior aristocracy from the Upper House but they did want
to drastically reduce their numbers.

KN, 1920, vol. I, p. 58. The exact quote reads, ‘Volt egy szomort {. ..} 1867-es
id&szak, amikor ez a nemzet elnemzetietlenedett, amikor ennek a nemzetnek
keresztény erkolcsei is megfogyatkoztak ...}, amikor minden olesé és eladd
volt. [. ..} Ez a javaslat dekretdlja a nemzetnek azt a fliggetlenségét, szabadsagit,
amit 1849-ben az § tragikus bukésdval fel kellett adnia.’

Ibid., pp. 63—4. The exact quote reads, ‘Az aggalyos jogtisztelet minket nem
nagyon zavar. {...} Lehetnek kényszerhelyzetek, lehetnek nagy sziikségességek,
lehetnek uttalan utak, amelyekbe éppen a jog kerget minket bele a summum jus
summa injuria alapjdn [...} Azok a tdlzd legalistdk olyan Jonds proféedk [. ..}
akik a bet(ik lombja ald meghizzdk magukat, ez j6lesik nekik és nem torédnek
azzal, hogy a nagy véros, a nagy civitas [...} a civitas Hungariae tonkremegy.’
Kdroly Kmety, ‘A kirdlyvélasztds joga’, Magyar Jogi Szemle 1920/1, p. 7.
Jozsef Ruszoly, ‘Az els§ nemzetgy(lési vilasztdsok el6zményeihez’, in Ruszoly
Jozsef, Alkotmdnytirténeti tanulmdanyok 1 (Szeged, 1991), pp. 221-38.

MNL, OL K, 27, Records of the cabinet meeting held on 13 February 1920,
p- 33.

Ruszoly, ‘Az elsé nemzetgyfilési valasztasok elGzményeihez’, p. 225.

MNL, OL, K-27, Records of the cabinet meeting held on 8 August 1919.
MNL, OL, K-26-1920-111-4674.

Decree of the Prime Minister’s Office, 4038/1919.

MNL K, 27. 1919, Records of the cabinet meeting held on 4 December 1919.
KN, 1920, vol. I, p. 53.

Ibid., p. 29.

MNL, OL, K, 26, 11I/1443 (2160/1920).

MNL, OL, K-26-1920-I1I-2134.

Decree of the Prime Minister’s Office, 5746/1918.

MNL, OL, K, 27, Records of the cabinet meeting held on 4 December 1919.
MNL, OL, K, 27, Records of the cabinet meeting held on 15 March 1920.
MNL, OL, K, 27, Records of the cabinet meeting held on 16 March 1920.
MNL, OL, K-26-1920-I11-2134.

MNL, OL, K, 27, Records of the cabinet meeting held on 13 February 1920.
Law III of 1867.

MNL, OL, K-27, Records of the cabinet meeting held on 13 February 1920.
KN, 1920, vol. I, p. 14.

Kiéroly Kmety, ‘Véleményem a kirdlykérdésben’, Jogtudomdnyi Kozliny 1921/1;
1921/2, p. 11; Méric Tomcsdnyi, Magyarorszdg kizjoga (Budapest, 1932),
p.- 318.

KN, 1920, Vol. I, p. 3.

Ibid., p. 29.

Ibid., p. 34.
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Ibid., p. S8.

Law XIX of 1937, Articles 3-5.

Law IV of 1915.

KN, 1920, vol. I, p. 10. The exact quote is ‘Ami kiilondsen a képviselGhdz
emlitett hatdrozatdt illeti, annak torvény ellenessége kétségtelen, mert
alkotmdnyunk értelmében az orszaggy(ilést torvényben megszabott tartamanak
eltelte eldtt csak a kirdly oszlathatja fol.”

Ibid., p. 82. The exact quote is Nem kénnyen hatdroztam el magam, hogy erre
az 4lldspontra helyezkedjem, hogy magam fellépjek a Nemzetgy(lésben. {. ..}
De nem térhettem ki, el kellett fogadnom azt az utat, amelyre a kormdny tére,
mert ez az egyetlen jdrhatd, az egyetlen lehetd dt.’

In the autumn of 1919 the government by decree enacted the new franchise
which was used to elect the national assembly (Dectee of the Prime Minister’s
Office, number 5985/1919). The extension of the franchise which had been
passed by the previous parliament did not introduce female suffrage and tightly
restricted the number of males who could vote. From a political perspective it
was not, therefore, appropriate.

KN, 1920, vol. I, p. 54.

KN, 1922, vol. XLV, p. 301.

‘Magyarorszigon 1918. november 13-dn megsz{int a kirdlyi hatalom
gyakorldsa. A nemzet visszanyerte onrendelkezési jogdt. Négyszdz esztendGs
harc, az 6nodi gyf(ilés, az 1849-es debreceni hatdrozat, két forradalom kisérlete
és az ezt kovet$ elnyomatds utdn a magyar nép Gjra szabadon hatdrozhat
dllamformdjardl” (Law I of 1946, Preamble — see primary source no. 12 in the
Appendix to this volume).

KN, 1922, vol. XLV, p. 300.

Count Pél Teleki (1879—-1941) served as the Foreign Minister of the counter-
revolutionary government formed in Szeged and was Prime Minister 19201
and 1939-41.

Teleki Pal, Vilogatott politikai irdsok, edited by Ablonczy Baldzs (Budapest,
2000), p. 443.
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CHAPTER 9

LAW 1 OF 1946 AND LAW XX OF
1949: CONTINUITY OR
DISCONTINUITY IN
TRADITIONAL HUNGARIAN
CONSTITUTIONALISM?

Balizs Fekete

Introduction

The constitutional evolution of Hungary in the aftermath of
World War II (in 1945-9) has continuously attracted the intense
attention of historians and legal scholars. In general, their pieces either
provide a predominantly descriptive analysis of the era’s major legal acts'
or familiarize the readers with the course of subsequent political events.”
Contrary to this descriptive reading, this chapter tries to offer an analysis
of a different quality as it will focus on the two major legal acts of this
period — Law I of 1946 on the State Form of Hungary and Law XX of
1949 on the Constitution of the Hungarian People’s Republic — from
the perspective of the modern Hungarian constitutional tradition which
is grounded in the idea of historical constitutionalism.’ Further, as
Stalinist principles were the primary inspiration for Law XX of 1949,
the concept of external legal assistance will also be discussed. It is hoped,
therefore, that new insights may be revealed through this approach and
these may enrich our knowledge of Hungarian constitutional history.
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In sum, the evolution of legal and constitutional ideas in postwar
Hungary is the main topic of this chapter. Consequently, its scholarly
scope is necessarily restricted as compared to a general historical outlook.
History, as a socio-political background, will be referred to as the
context of the constitutional changes studied, but the main aim of the
chapter will remain the discussion and analysis of the constitutional
development in its own right.4

Thesis and Overview

The main thesis of this chapter is a relatively simple point. Centuries-
long Hungarian constitutional traditions were broken by Law XX of
1949, and not by Law I of 1946 as is conventionally stated in the
literature.” Undoubtedly, Law I of 1946 is a key point in twentieth-
century Hungarian constitutional history as it transformed the former
monarchical constitutional framework into a modern republican one.
As its title — on the state form of Hungary — suggests, it set forth that
the post-World War II state-form of Hungary would be a republic with a
president, a new autonomous political actor in the Hungarian public
scene. Nevertheless, the usual understanding of this constitutional act is
oversimplified as it does not take into account the embeddedness of Law
I of 1946 in the tradition of historical constitutionalism. Therefore,
it was Law XX of 1949, which introduced the first codified constitution
in the modern history of Hungary,6 that marked the real break with the
past. This constitution relied on the application of Stalinist principles —
and thereby imported a vision of constitutionalism that had no roots
in Hungarian constitutional traditions and explicitly denied any
connection to the former historical constitutional tradition.

In order to explain this thesis, this chapter will first outline the
historical context of the birth of Law I of 1946, and then the major
provisions of this Act. Following on from this descriptive introduction,
the problem of how this Act may be interpreted in the light of
traditional Hungarian constitutionalism will be discussed, and at that
point the chapter will invoke the findings of Ldszlé Péter on the nature of
the ‘ancient’ or ‘historical’ Hungarian constitution. As a next step the
chapter will argue for a more ‘empathic and realistic’ reading of Law I of
1946, namely, it will argue for taking into account its strong ties with
the substance of historical constitutionalism. The next section will
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briefly point out how the political climate of the country changed after
1947 and how the Hungarian Workers’ Party emerged as a new and
omnipotent power centre. Thereafter, Law XX of 1949, the very first
codified constitution of the country, will be analysed, and the role
and impact of Soviet legal assistance will be highlighted. Finally,
a concluding section will present the main lessons of this inquiry
into these two episodes of constitution-making in the first years after
World War II.

A Constitutional Moment? The Years 1945 and 1946

It can be argued that the years 1945 and 1946 in Hungary are to be
defined as a constitutional moment in the same sense that the American
scholar Bruce Ackerman used this term.’ Through an in-depth study of
modern US political and constitutional history Ackerman pointed out
that there are specific historical moments in the ‘life’ of a country, which
he termed ‘constitutional moments’. During these periods, fundamental
questions concerning the organization and the interests of the political
community are discussed. The distinction between ‘normal politics” and
‘higher lawmaking’ is based on this insight.® Ideally, a constitutional
moment begins with the formulation of the need for political reform,
obtains the broad support of the public and concludes with legal
codification. Naturally, the codification phase is preceded by political
discussions and debates as well as the search for a proper legal vocabulary
to express the reformist vision.” Obviously, constitutional moments do
not necessarily succeed; failure is also a possible outcome of these
political disturbances.

The end of World War II and the fall of both the political
regime presided over by Miklds Horthy, who served as Regent of Hungary
between 1919 and 1944, and the short-lived national socialist dictatorship
presided over by Ferenc Szédlasi during the final months of World War 11,
created the opportunity for a thorough reconstruction of Hungary.
In fact, the country lost a considerable portion of its population due to war
acts, the Holocaust, the relocation of the Volksdeutsche to Germany and
deportations to the Soviet Union. In addition, the country’s industrial
capacity and public facilities were seriously damaged by the war.'®
However, contrary to all these unpromising circumstances, a vivid
discussion had started on the socio-political future of the country almost
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immediately after the arrival of the Soviet Red Army. And the argument
that Hungary needed a Western-style re-establishment of the country’s
political and constitutional system could freely be formulated
and promoted, too. Although, naturally, there was no chance of a swift
consensus as there was a wide range of proposals regarding Hungary’s
future political development, politicians and public intellectuals all
agreed on one question: the ‘heritage’ of the past had to be overstepped.'’
It should not be forgotten that the international context also looked to
be very favourable and supportive for this open and lively future-oriented
political discussion from a general perspective.'” The Declaration on
Liberated Europe that was formulated by the victorious Allied Powers
specifically prompted the people of Europe ‘to create democratic
institutions of their own choice” and called for free elections to be held in
all liberated countries. Such language implied that the Hungarian
people would be consulted about their future development. The first
postwar general elections were held on 4 November 1945 and the
centrist and middle-class oriented Party of Independent Smallholders
(FKGP) obtained a clear majority of the votes and seats in the newly
elected parliament.'” However, due to diplomatic pressure from the
Stalinist Soviet Union, whose military and intelligence services now
operated throughout the country, a coalition government was formed in
which almost all parties in the parliament participated including
Social Democrats and Communists. This coalition government, led by
centrist and Western-oriented political forces, had to establish a new
constitutional order'® under the constant political pressure of those
politicians who were obedient to the interests of the Soviet Union.

Law I of 1946: An Overview

Law I of 1946 is certainly not among the longest bills in Hungarian
constitutional history: its length is only 1,430 words."” In addition, its
codification was surprisingly rapid. It was discussed by the Public Law
and Constitutional Law Committee (Kozjogi és Alkotmdnyjogi
Bizottsig) of the parliament and the plenary session of the parliament
during January 1946,'° and it was promulgated on 20 February 1946."
As for its structure, it was composed of a short preamble and 19 articles.
In sum, the provisions of the Act are to be grouped around three

major points.
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Codification of Human Rights and Fundamental
Constitutional Principles

The Act enumerated the citizens’ fundamental freedoms and rights
for the first time in the modern history of Hungary. That is, an explicit
‘bill of rights’ was prepared to precede the detailed constitutional law
provisions. These were as follows: (i) personal freedom; (ii) the right to
have a life free from repression, fear and deprivation; (iii) freedom
of thought and opinion; (iv) the free exercise of religion; (v) freedom of
assembly and association; (vi) the right to property; (vii) the right to
personal security; (viii) the right to work and to a worthy existence
(ix) the right to culture (x) the right of participation in public life
(on both a national and a local level). Although the historical
constitution had also incorporated some of these rights and freedoms, it
had done so in a fuzzy and incoherent way.'® Thus, this ‘bill of rights’ can
be regarded as a major development in the history of Hungarian
constitutionalism as it ensured that the country conformed to general
Western standards. Interestingly, and surprisingly, all these freedoms
and rights were mentioned in the preamble of the Act.

That is, their legal status was not as obvious since the normative
power of preambles is an evergreen question of constitutional theory.
The post-World War II practice of constitutional courts, on both sides of
the Atlantic, diverges when the normativity of constitutional preambles
is at stake. One may argue that a preamble to a constitution is nothing
more than a simple declaration, while its normative relevance may also
be argued convincingly in a different constitutional context. That is,
a consensual understanding of this problem has not come up thus far in
Western constitutionalism.'”

Further, the Act also declared the principles of due process and non-
discrimination as foundations of the entire legal order. However, again,
this was stated in the preamble, so the earlier disclaimer on the
questionable legal status also applies here. Lastly, the republic as the
state form of Hungary was also solemnly declared by the Act.””

All in all, it should be noted that most of the by now elementary
constitutional principles (fundamental rights, due process and non-
discrimination) are only a part of the preamble. This structural position
of this ‘bill of rights’ might have given rise to doubts on their real legal
status and relevance before the courts. However, once the legal culture of
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the country was transformed in 1949 this question lost its practical
importance. That being said, Hungarian courts simply had no time — in
historical terms — to discuss the consequences of the problem that all
fundamental freedoms were part of the text of the preamble, but not
included in the corpus of the Act.

The Status of the President of the Republic

As a main point, the Act established the institution of the president of
the republic in Hungarian public law. The president was to be elected by
two-thirds of the members in the National Assembly.”’ The main
privileges of the president were as follows.

(i) The promulgation of all Acts of the National Assembly and a soft
veto right in the legislative process. The president had the right to
send back a legislative proposition for discussion once during the
process, but the second version submitted back to the president
upon a second reading had to be promulgated.*”

(ii) Postponement of the sessions of the National Assembly without
any justification once parliament had convened.”

(iii) The right to dissolve the National Assembly if it was requested by
the government or by two-fifths of its members.”*

(iv) Representation of Hungary in international relations.”” However,
any executive acts related to war (such as declarations of war,

peacemaking, the use of force) could only be made on the basis of
prior authorization by the National Assembly.26

(v) The power to grant pardons and a general power to grant
exemptions from specific legal provisions that could impede the
rights of the citizen.?’

(vi) The appointment and removal of the prime minister and all other
ministers, albeit in consultation with the prime minister and
always with respect to the principle of majoritarian rule.”®

(vii) The appointment of high State functionaries and judges based on
the relevant ministers’ proposals.>’

It can immediately be observed that the position of the president was
certainly not merely symbolic.”” He was intended to have a stronger
position in his dealings with the National Assembly, even though the
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. . . . . 31
exercise of any of his executive powers required a counter-signature.

Furthermore, the National Assembly was also under scrutiny by the
president as he had considerable privileges that allowed him to
promulgate acts and even dissolve the assembly. In sum, this balanced
solution provided a constitutional framework in the new Hungarian
republic which authorized the president to occupy a relevant place
among the main constitutional powers.

The Invalidity of the Monarchical Provisions

Lastly, the Act incorporated an explicit declaration about the invalidity
of all constitutional provisions related to the earlier state-form of
monarchy and the position of the former Regent.’” At this point — by
giving such an explicit declaration — the Act obviously broke with the
former monarchical tradition, which is regarded as one of the
cornerstones of the centuries-old Hungarian constitutional tradition.
However, the Act did not contain any provision that would have
explicitly declared the denial of the historical constitutional tradition as
such. So, the main question is whether the invalidity of monarchical
components of the former tradition would imply the political and
legislative intent to discredit and disrupt the entirety of the historical
constitution.

General Assessment

Undoubtedly, Law I of 1946 transformed the constitutional setting of
the Hungarian political scene in qualitative terms. With the ‘bill of
rights’ in the preamble, it apparently linked it to the human-rights-
centred Western tradition,”® while by eliminating the monarchical
tradition in such a symbolic way it also modernized it in accordance
with a modern republican spirit. Moreover, the new republic even
tried to ensure the respect of human rights by the instruments of
penal law. Law X of 1946 set forth that disrespect by any state
bureaucrat of the human rights included in the preamble of Law I
of 1946 must be regarded as a criminal offence and if established,
it might be sanctioned with a maximum term of five years’

4

imprisonment.”® However, with the recognition of all these

developments, the question remains whether this modernizing turn
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in constitutionalism is equal to the end of Hungarian historical

constitutionalism as such.

Law I of 1946 in the Light of Former
Constitutional Traditions

The above-discussed features of Law I of 1946 may easily convince
the reader of its modern and innovative nature with respect to the
Hungarian constitutional tradition. Article 19 on the invalidation of all
the provisions related to monarchy may certainly strengthen this view
and may suggest that this Act is the starting point of a completely new
era. However, if one applies Laszl6 Péter’s theses on the nature of ‘ancient
constitutionalism’, this clear-cut and simple-looking interpretation may
also be questioned from various directions.

As a first step, Ldszl6 Péter’s main points have to be summarized.
First, he claimed that one of the main features of Hungarian historical
constitutionalism was the lack of a codified constitution, meaning that
there was no single document containing all the relevant constitutional
norms, provisions and conventions. Thus, the boundaries of both the
constitution and constitutional law were imprecise and were subject to
harsh controversies among the various political actors participating in
public life.”” Secondly, also an essential point, the real basis for the
everyday functioning of the various constitutional institutions was a set
of customs and conventions recognized by all the constitutional actors.
That is, the political life of the country was organized by unwritten but
broadly accepted customs. Therefore, the political actors considered
these as general guidelines for their activity; specific legislative acts
with a constitutional relevance were always regarded as exceptions to the
general rule. Thirdly, constitutional law — in its broadest sense —
contained privileges and obligations, and their major subjects were
the parliament representing the country in its entirety (orsz4g) and
the Crown.*

In sum, the substance of the so-called ‘ancient constitution’ was
composed of the rights and obligations of the nation, and the rights and
obligations of the king. The constitutional system had a strikingly
dualistic nature based on the relationships of the orsz4g (the country) and
the Crown. Furthermore, due to this bifurcated structure, the Hungarian
constitution was always interpreted differently by the representatives of
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the country and the representatives of the Crown, and they were often in
conflict, for example over the crucial question of whether the source of
the Crown’s powers derived from free election or the hereditary
principle.®’

Moreover, Péter also argued that the Hungarian constitutional
tradition as it was conceived under the umbrella term of ‘ancient
constitution’ at the beginning of the nineteenth century, had not
disappeared from the public mind and constitutional scholarship of
the end of the nineteenth century, but had instead incorporated certain
modern concepts mostly due to the German intellectual influence
(Staatslehre).”® That is, even though the conceptual basis of
constitutional thinking was certainly renewed in an intellectual and
conceptual sense, its basic tenets and structure remained rather solid.

Why is the nature of nineteenth-century historical constitutionalism
vital when assessing an Act from the mid-twentieth century that had a
pronounced republican character? Although the contents of the Act and
its spirit seem to be very modern in a Western constitutional sense, the
travaux préparatoires (with special regard to the explanatory notes of the
prime minister) also indicate that this Act had a much stronger
connection to the former constitutional tradition than can be assumed at
its first reading. There were, for example, numerous references to the
historical constitution in the explanatory notes of this republican Act.
That is, one can easily find arguments based on a clear historical — or
traditional — understanding of constitutionalism in the preparatory
notes, and this phenomenon cannot easily be explained if one regards the
Act as the end of historical constitutionalism.

Let us have a closer look at these references. First, these notes and
explanations argue that the Hungarian constitution never recognized the
absolute nature of the king’s power, and that these powers were always
transferred by the nation to the king; that is, they had a limited scope by
their very nature.’® In other words, limiting sovereign political power
through public law had been a constitutive component of the Hungarian
tradition for a longer while.

Secondly, they also point out that the system of the Hungarian
constitution was based on the idea of an elected and constitutionally
limited monarchy. In the eyes of the legislator of 1946 this fact, again,
could be regarded as a precursor of the republican tradition. That is, the
concept of monarchy was a paramount component of the traditional
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constitutional setting but certainly not an imperative one without which
this tradition could not exist.

Thirdly, the notes give a detailed explanation that popular
participation in the exercise of parliamentary powers had been widening
during the previous two centuries. At the end, it had become one of the
constitutional traditions, and this centuries-long process resulted in
the establishment of the first democratic republic, in which legislative
powers are exclusively exercised by the parliament.40 That is, Law I of
1946 was seen as a ‘natural’ or — to use a more proper term in the context
of historical constitutionalism — ‘organic’ development of the historical
broadening of democratic participation in Hungarian constitutionalism.

Fourthly, the explanations remind the readers that the republican idea
is not irreconcilable with Hungarian traditions; moreover, it is not even
contrary to the ‘properly understood organic legal evolution’, and it is
also in harmony with the will of the parliament. In other words, a
monarchical form of government was not considered as the final phase of
this organic constitutional development, but instead should be
understood as a stage of development that ultimately led to the creation
of a republic.

Lastly, the notes emphasized the fact that this Act was not a simple
copy of a specific foreign model but was instead tailored to the ‘specific
claims of our country’.41 The notes thereby echoed the idea of original
and suz generis Hungarian constitutional development widely shared by
most of the constitutional lawyers. Again, this remark proved that
contemporaries regarded this Act as part of the historical tradition.*?

In conclusion, this modern and innovative Act was legitimized
by robust historical arguments, which implied that the new republic
and the creation of the office of the president were not a problem
for the requirements of the constitutional traditions. This official
argumentation challenges the current scholarly consensus which
celebrates the Act as a symbolic break with earlier traditions. If this
had been the case in 1946, clearly the prime minister would not have
sought to provide legitimacy for the Act by excessive references to
constitutional traditions.

Besides this strong historical and traditionalist argumentation there
were other — structural — components in the Act that may remind us of
the heritage of the concept ‘ancient constitution’. First, it is not too
difficult to discover the impact of the former dualistic tradition on the
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details of the provisions on the president. The president is entitled to all
privileges necessary for the exercise of his powers, and the parliament’s
powers are to a certain extent constrained. Again, the parliament has its
own — much broader — reserved scope of actions (cf. reservata in
the former construction), too, which cannot be interfered with by the
president. Surprisingly, however, this Act establishing basic power
relationships in the new-born Hungarian republic — therefore called by
many contemporaries the ‘small constitution” — contains only one single
reference to the judiciary, while the status of the third branch of powers
is not discussed in detail at all. That is, this setting of the division of
powers within the State which focused on only two prominent actors
may also remind us of the idea of power-balancing between the two
major political actors (the king and the country, later nation) of the
monarchical era that was one of the key points of nineteenth-century
constitutionalism, as argued by Laszl6 Péter.

Moreover, there is one explicit reference to the historical constitution
in the explanation when the provision on the election of the president by
the parliament is explained. When justifying this provision the
explanatory note expressis verbis invokes the historical constitution in
the argumentation. It argues that ‘our constitution does not know the
institution of referendum,®® therefore the election of the president has
to be assigned to the parliament, the sole representative of the will of the
people. This remark was not only of conceptual relevance but it also had
a role to play in the political discourse around the new state-form.
Cardinal Mindszenty, who considered himself the last legitimate
representative of the Hungarian monarchy as the prince primate
(the archbishop of Esztergom), passionately argued against the
‘constitutional reforms’ at the end of 1945. In addition, he proposed
to hold a referendum on the introduction of the republic.** Thus, this
remark may also be considered as a counter-argument against the
political claims of the prince primate.

Towards a More ‘Empathic and Realistic’
Reading of Law I of 1946

The above interpretation requires a reassessment of this Act. Clearly,
Law I of 1946 should be regarded as a much more organic constitutional
development than it has hitherto been interpreted as by recent
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Hungarian legal scholarship. Though this Act introduces a qualitatively
new model of the state-form for the country — as compared to the former
monarchical pattern — it does so by invoking either the spirit or some
components of the constitutional tradition. That is, the Act did not
disrupt the former constitutional tradition in its entirety. It certainly set
aside the monarchical component, but it also preserved some elements
on a more abstract level (for example, the dualistic nature of power
sharing, the lack of a single constitutional document, and the demand of
historical legitimation).

In sum, the spirit of Law I of 1946 — in the sense of Montesquieu’s
understanding of the term /espirit — was that of a modern, Western-
styled democratic political system centred around both the parliament
and a president. This novel setting was in conformity, by and large, with
the structural features of the centuries-old Hungarian constitutional
tradition, except its monarchical component. That is, it proved that
modernism in a public law sense and organic constitutional development
were not irreconcilable with each other in post-World War IT Hungary.
However, the dramatic change in post-World War II geopolitics that
began in 1947 and resulted in the complete submission of Central
Europe to Soviet influence did not allow history to test the functioning
of the new constitutional order partially inspired by the spirit of
tradition.”

From the second half of 1946 the political life of the country started
to deviate from the original intentions of centrist coalition government
step by step. At the end of March 1946 the parliament enacted Law VII
of 1946 devoted to the protection of democracy and the republic by
criminal law provisions.46 Originally, this Act was intended to protect
the new constitutional order; however, as the police and state security
services were under Communist rule, it became an efficient tool in the
hands of the Communist Party to dismantle its centrist and Western-
minded competitors. For instance, Béla Kovics, general secretary of the
Independent Smallholders Party, a widely known and popular opponent
of growing Communist influence, was arrested on the basis of this Act in
the last week of February 1947. This event made it obvious that the new
constitutional framework created by Law I of 1946 would not be able to
function properly, and the manifestly growing — Soviet-backed —
Communist political power would simply disregard it in practice.
In addition to this apparent undemocratic political pressure, the
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transformation of the economy had also started with the nationalization
of the banks in November 1947,% which predicted the future
weakening of the private-property-based free market system, and it had
almost totally been realized by 1948.%® All in all, the gradual narrowing
of the room for democratic politics became a reality under swiftly
growing Communist pressure from 1947 onwards, and it also gravely
challenged the freshly established constitutional order and rule of law in
the country.

The story of the first and second presidents of Hungary also illustrates
this democratic and constitutional backlash process. The first president,
Zoltan Tildy, one of the leading personalities of the centrist Independent
Smallholders Party, only spent two years in office, as he had to resign
when a strongly biased lawsuit was started against his son-in-law. From
1 August 1948 to 20 August 1949 a Stalinist representative of the
Hungarian Workers’ Party, Arpéd Szakasits, was elected president of the
republic and he also became the first president of the Presidential
Council (A Népkoztarsasig Elnoki Tandcsa) established by the newly
codified Stalinist constitution in the autumn of 1949. His appointment
to these positions in 1948 suggested that his high position was nothing
more than a device by which the Soviet-backed Communists could
demolish the political-constitutional system of the country.49

The Emergence of the Hungarian Workers’
Party as a Political Power Centre

The resignation of Zoltdn Tildy as president of the republic, under
external pressure from his Communist opponents, also illustrated that
the political climate of the country had already begun to change
drastically in the aftermath of the passing of Law I of 1946. In 1947, the
Communist Party and its allies won the general election, although the
fairness and legality of this vote were put into question by the extent of
the fraud and intimidation that marred the voting.”” The new coalition
government was dominated by the Communists who, in mid-1948,
forced the already domesticated Social Democratic Party to unite with
the Communist Party. As a result, the Hungarian Workers’ Party was
founded in order to impose a Stalinist vision of socialism upon Hungary
under the leadership of Mdtyds Rékosi. Finally, a new general election
was held in May 1949 in which, contrary to the earlier multi-party
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traditions, there was only one list of candidates, all of whom had been
approved by the government. This list, the so-called Hungarian Popular
Front of Independence (Magyar Fiiggetlenségi Népfront), formally united
the representatives of the previously competing political parties but, in
practice, it meant that the Communist politicians were able to control
the composition of the new parliament in an exclusive way.”' Needless to
say, irrespective of their formal party membership, solely Communist-
friendly politicians took up their seats in the parliament due to this
change in the spring of 1949.

Obviously, this dramatic transformation of the country’s political
regime, highlighted by the transition from a multi-party system to
the formation of a Soviet-minded one-party regime, must have been
reflected in the constitutional setting, too. Naturally, neither the
presidential system based on Law I of 1946, nor the former constitutional
traditions were able to prevent the establishment of the new totalitarian
regime. Instead, the creation of a Communist dictatorship paved the way
for a new codified constitution which totally disrupted the former
constitutional tradition. This disruption should not only be understood in
the formal sense that a qualitatively new form of constitution appeared in
the history of Hungarian constitutionalism, but also in a substantive
sense, as the new constitution embodied pure Stalinist socio-political
principles.

Law XX of 1949: An Overview

The idea of a new and codified constitution and the creation of an
entirely new legal framework had already been mooted during the
summer of 1948 when the Hungarian Workers’ Party accepted a
programme declaration, that is, a broad guideline for future activities,
in which the necessity of constitution-making was emphasized.52
In February 1949, a proclamation of the Hungarian Popular Front of
Independence (Magyar Fiiggetlenségi Népfront) also stressed the
importance of a new constitution to replace the former traditions.’”
As a consequence, following the first general election to take place under
the one-party system and the comprehensive dominance of the
Hungarian Popular Front of Independence, a Preparatory Committee
(ElSkészits Bizottsdg) was formed by the Council of Ministers to work
out the text of this new constitution. This committee was led by Mdtyds
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Rakosi, the all-powerful leader of the Hungarian Workers’ Party. Experts
on Hungarian constitutional history agree that two members, Imre
Szabé and Jdnos Beér — devoted Communist lawyers at that time, who
became leading personalities of Hungarian Socialist legal scholarship
later — had the real impact on the final text.”® The draft had been
prepared by the beginning of August 1949, and was followed by a
‘general social discussion’ of the draft from 5 to 10 August. According to
the reports of the official media, the population generally backed the
text, although some points raised by these ‘consultations’ were
supposedly incorporated into the final text. On 17 August the revised
draft was submitted to parliament, where a two-day session was held
after the bill was formally proposed by Rakosi. Finally, the proposal was
unanimously supported by the members of the parliament and the
new constitution came into force on the day of its proclamation, on
20 August 1949.%°

General Features of the Communist Constitution

Needless to say, the spirit and general attitude of this new constitution
qualitatively differed from former constitutional traditions, though the
text was surprisingly neutral and technical. Apart from some references
to the power of the working class’® and the establishment of socialism as
a new social order,”” the text does not reveal too much about the political
intent of the regime.

However, contemporary public law commentaries were open about
the revolutionary nature of the new constitution. Janos Beér, who had
undertaken a substantial share of the preparatory work as an expert
on constitutional law and edited both the first commentary on the
constitution’® and the first socialist manual of constitutional law,s()
prepared a six-point list of the novelties of the constitution, which he
compared to the previous constitutional setting. First, as a preliminary
point, he argued that the new constitution was not concerned with
declaring various legal ambitions but instead a summary of the
Hungarian achievements on the road of socialist development. Secondly,
all its provisions originated from the doctrines of Marxism—Leninism,
which it faithfully reflected. Thirdly, a main goal of the constitution was
to create a social order that would be beneficial to the working class.
Fourthly, he claimed that the new constitution rejected the idea of
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nationalism and a ‘dominant nation’, and instead endorsed proletarian
internationalism, which was mirrored in the relevant provisions, such as
those regarding the rights of Hungary’s ethnic minorities.® Fifthly, the
idea of ‘real democracy’ had inspired the constitution, and its provisions
were intended to make the people free to rely on their democratic
rights in public life without restrictions. Finally, the constitution
codified fundamental rights through precise and detailed provisions
which ensured that they would be respected.61 In summary, the new
constitution sought to incorporate the principles of Marxism—Leninism
to the maximum extent possible.62 Thereby it aimed at transforming the
traditional, settled, constitutional and political framework that had
emerged in a more-or-less organic way, and had developed both a
Western European character and some national peculiarities.

The Structure of the Constitution

The Constitution of the Hungarian People’s Republic contained
71 articles and a three-sentence preamble explaining the ‘Rakosist’
narrative of the recent past. These 71 paragraphs were divided into
11 chapters. Chapter I on the Hungarian People’s Republic had a
dominantly ideological character as it declared the political dominance
of the working class and also stressed the political alliance between the
workers and the so-called ‘working’ pealsalntry.63 In addition, it set forth
that the final source of political power is the ‘working people’,64 that is, a
Marxist interpretation of the concept of popular sovereignty was echoed
here. The last chapter, chapter XI, contained certain functional closing
provisions, i.e. the date of entry into force and the need for additional,
subsidiary legislation.65

The majority of the other nine chapters dealt with the organization of
the society and the new Communist state. Chapter II explained the new
social principles that determine the functioning of a Socialist society.
The next five chapters, chapters III to VII, provided a detailed
description of the main state bodies, that is, the formal structure of state
administration was presented in this part.

According to chapter III, state power was represented by the
parliament, which was vested with full legislative power,66 while some
limited — mostly international — executive competences were exercised
by the so-called Presidential Council of the People’s Democracy
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(A Népkoztarsasig Elnoki Tandcsa).®” This was a collective organ, with a
president, two vice-presidents, a secretary and 17 additional members.*®
The head of the administration was the so-called Council of Ministers
(Minisztertandcs), as was explained in chapter IV. In fact, this council
was the focus of executive powers as it was responsible for the execution
of legislative Acts and also had a general power to control the work of
ministries.®” Further, this organ had the competence to issue general
decrees that were, in fact, considered as the most important legal sources
besides laws.”” Local administration was based on the concept of local
councils’' — soviets in Soviet state law — and these were organized into
greater units (i.e. county councils, sub-county (jdrdsi) councils and city
councils).”” Chapters VI and VII set forth the basic rules for the structure
of the judiciary and the body of public prosecutors. In sum, the backbone
of the Socialist administration was prepared by the constitution, while
the real functioning of the various State organs was animated by specific
laws, lower-level decrees and political practice.

In addition, chapter IX set forth the basic rules of election; however,
the one-party nature of the political system was not mentioned at all.
Symbolic questions were incorporated in chapter X, which described the
coat of arms, the flag and the capital of the new-born People’s Republic.

A Socialist ‘Bill of Rights’ for Workers

The most interesting part of the new constitution, in legal terms, was
chapter VIII, which enumerated citizens’ rights and obligations.
As mentioned earlier, Law I of 1946 was the first piece of modern
Hungarian legislation that contained a ‘bill of rights’-like component.
Likewise, the 1949 constitution contained a specific chapter superficially
devoted to upholding basic human rights. This chapter, however, listed
citizens’ rights and obligations, that is, it did not speak about human
rights in general — as was the case in 1946 — but instead endowed all
citizens with specific rights that were contingent on their citizenship. By
doing so, the new constitution emphasized the crucial role of the State in
guaranteeing these rights, underscoring that the new Communist
regime was the ultimate guarantor of these rights and freedoms.

In theory, the constitution provided quite an impressive list of basic
rights: the right to work, the right to health, the right to education,
equality before the law, the prohibition of any discrimination, the
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equality of men and women, religious freedom and freedom of
conscience, the freedom of association, personal freedom, and the right to
privacy.73 Nevertheless, Article 58 (1) placed a serious curb on the
universality of these rights. It stated that ‘the Hungarian People’s
Republic guarantees these freedoms for all workers who live on its
territory.” In a socio-political system where victory in the class struggle
was one of the prominent goals, the preamble explicitly condemned
‘the masters and defenders of the old order’,”* and implied that all those
who were not allied to the Socialist revolution were excluded from the
exercise of the aforementioned rights.

Moreover, supporting the formation of the people’s democracy and
military service were mentioned as the obligations of every citizen.”’
Indeed, in spite of the anti-clerical and aggressively secular character of
the new regime, military service was described in the constitution as a
‘holy duty for all citizens’ to stress its preeminent inrlportance.76

General Assessment

The enactment of Law XX of 1949 was the real turning point in modern
Hungarian constitutional history. It was designed to reinforce the
Stalinist transformation of the country, and was clearly inspired by
classic Marxist—Leninist principles and the example of the Soviet
Union’s own constitution. Obviously, former constitutional traditions
could have no influence on subsequent legal developments as they were
the product of a ‘bourgeois’ understanding of law, politics and society
that had been defeated in the new ‘people’s republic’ (Népkiztdrsasdg).
That is, the explicit disregard of the former traditions and the intent to
break with these’’ were natural consequences of the new dominant

. . . 78
Marxist—Leninist view.

The Role of Soviet Legal Assistance in the
Birth of Law XX of 1949

Thus, the constitution-makers of the summer of 1949 found a
completely new source of inspiration for their work.”” This was the
impact of Soviet legal assistance.®® As Janos Beér, again, explains, the
presence of Soviet troops on the territory of Hungary proved to be a
revolutionary factor as it weakened reactionary activities and defended
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the country from imperialist intervention. Thus, the material basis of the
socio-political transformation was created. In an ideological sense, the
teaching of Stalin — considered to be a ‘true friend of Hungarians’ — was
the most important source of inspiration and motivation. That is, the
ideological background for the transformation was also imported from
the Soviet Union. More explicitly, to stress the role of the Soviet Union
in the establishment of the Socialist regime, the preamble to the
constitution began by lauding the ‘armed forces of the great Soviet
Union’ and mentioning the ‘generous support of the Soviet Union’
provided for the country in the post-World War II years.”"

However, besides these rather broad political and intellectual
influences, the new constitution was also drafted with specific legal
assistance from the Soviet Union. Beér argued that the Soviet
constitution of 1936, often termed a Stalinist constitution, was the
absolute ideal for the Hungarian constitution-makers. In fact, he
described its principles as ‘the common treasure of all progressive
people’. That is, Soviet legal culture and its influence was a key element
in the birth of the new Hungarian constitution. This was even declared
by the first commentary as it pointed out that ‘the Soviet constitution
and the Soviet legal order were an inexhaustible source of lessons for our
people’s democracy.”®?

The structural similarities of the 1949 Hungarian constitution and
the 1936 Soviet constitution are apparent. The chapters of the
Hungarian constitution largely followed the pattern of the 1936 Soviet
constitution although the Soviet chapters dealing with the federal
organization of state power (for instance, chapter IV on the highest
organ of state authority in the Union of Republics) had no counterparts
in the Hungarian text. Another example may be the already discussed
chapter VIII in the 1949 Hungarian constitution that was nothing
more than a word-for-word recitation of the relevant Soviet chapter.
In fact, Hungarian constitution-makers generally did no more than
incorporate the relevant Soviet articles into the corpus of the
constitution, albeit with slightly different wording. Strikingly,
the Hungarian constitution was, in places, more restrictive than the
Soviet Union’s 1936 constitution which had, for example, extended
the various rights that it listed to all citizens of the USSR, while
the Hungarian version extended these basic rights only to the

‘working people’.®’
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In sum, the members of the preparatory committee not only
subscribed to the teaching of Marxism—Leninism but also actively
sought to copy the Soviet Union’s legal framework and constitutional
traditions. Needless to say, this ‘Eastern turn’ in constitutional thinking
led to a complete disregard for former Hungarian constitutional
traditions and, stemming from the conception of A.J. Vyshinsky, the
leading personality of the Stalinist Soviet Union’s legal academia,
endorsed a socialist normativist®" and, therefore, ahistorical under-
standing of both constitutionalism and constitutional law.

The Afterlife of Law XX of 1949

Needless to say, this constitution was nothing more than a so-called
‘facade constitution’. These ‘facade constitutions’ usually have the
appearance of conventional constitutions, which was certainly the case of
Law XX of 1949; nevertheless, in practice, they are unable to guarantee
the limitation of the arbitrary use of state powers. That is, although they
may set up a formal hierarchy of institutions and various legal sources,
they can be considered as ‘dead letters’ from the aspect of basic
constitutional guarantees (garantiste function).”

This feature of ‘facade constitutions” was promptly illustrated by the
waves of so-called ‘judicial terror’ which occurred between 1950 and 1953.
The political elite of this era — dominated by the oligarchic group of
Mityds Rékosi, Ern6 Gerd and Mihdly Farkas — proclaimed that the
judiciary should ‘strive to serve the class struggle’ and the various judicial
bodies as well as the police and intelligence services all made a considerable
effort to meet this standard. As a consequence of this politically motivated
attitude, one in three Hungarian families was involved in these fake
political processes and trials.* In addition to this repression of society in
general, based on vague and ambiguous legal provisions,®’ the judiciary
was also used as a prominent instrument against possible political
opponents and internal party rivals. See, for example, the trials of Ldszl6
Rajk et al. (1949) and Imre Geiger et al. (1950); Ldszl6 S6lyom et al.
(1950); Arpéd Szakasits et al. (1950); Jozsef Grisz et al. (1951); Janos
Kadir et al. (1951); and Gabor Péter et al. (1953).%8

A broad gap existed, therefore, between the provisions of the
constitution and the totalitarian reality of the emerging ‘popular
democracy’ in the 1950s. However, the development of world politics
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during the period of détente or ‘mutual coexistence’ from the second half
of the 1960s, as well as the ‘softening’ of the Socialist bloc after the death
of Stalin in 1953 and the Hungarian revolution of 1956, besides many
other socio-political impacts, led to a reform of the constitution. This
reform, enacted in 1972,89 tried to harmonize the constitutional setting
with the requirements of the New Economic Mechanism integrating
some elements of market economy into the system of economic
planning,”® and also consolidated some parts of the constitution in a less
Socialist normativist spirit.”’ Symbolically, as regards basic rights, it
extended the scope of these provisions to the ‘citizens’ of the Hungarian
People’s Republic in general”® in place of the earlier, essentially
Rakosist, category of ‘workers’.

Conclusion

The chief argument of the above discussion is that the enactment
of Law I of 1946 cannot be regarded as the closure of historical
constitutionalism. In reality, this Act could also be regarded as an
attempt to revitalize the traditional constitutional setting in the light of
modern Western constitutionalism. The ideas of human rights and
republicanism had considerable influence. Furthermore, the historical
experiences of the working of a ‘monarchy without a monarch’
constitutional setting during the interwar period led to the elimination
of the monarchical component from traditional constitutionalism.
However, this did not result in the abandonment of the historical
constitutional traditions as such, as was clear from the preparatory notes
made by the Prime Minister. Law XX of 1946 demonstrated, therefore,
that a modern interpretation of constitutionalism and organic
constitutional development were not regarded as irreconcilable by
Hungary’s politicians in 1946.

Therefore, the real disruption of the traditional Hungarian
constitutional culture actually occurred with the enactment of Law
XX of 1949. It must be emphasized that this in turn would have been
impossible without the military, political and ideological support of the
Soviet Union. This new constitution was a near-complete copy of both
the letter and the spirit of the Soviet Union’s 1936 constitution. Its
central objective was to legalize the Hungarian Communist Party’s
complete takeover of State powers and the introduction of a new,
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Soviet-styled socio-political model. This newly codified constitution,
because of the copy-and-paste approach, had no relation to earlier
‘bourgeois’ constitutionalism. As a result, a new approach, which
regarded the law as an instrument of socio-political transformation
rather than a guarantee of individual freedoms,”” was imposed on a
country whose constitutional order had hitherto been based on a unique
and rather developed historical constitutionalism considerably inspired
by the classic Western liberal model.”
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CHAPTER 10

IS A REVIVAL POSSIBLE?:
THEORETICAL REFLECTIONS
ON THE HISTORICAL
CONSTITUTION

Kalmdan Picza

Introduction

In 1989/90 the Hungarian political elite opted not to adopt a new
constitution which would have demarcated the old Communist political
system from the new democratic one in both practical and symbolic
terms. Instead, negotiations between representatives of the democratic
opposition and the Communist leaders led to a series of amendments
being made to the 1949 Communist constitution." Although the
new amendments changed the substance of the constitution almost
completely, several factors weakened the formal and empirical
legitimacy of this revised constitution. Some critics condemned the
absence of democratic legitimacy, as the constitutional amendments had
been enacted by the last Communist parliament whose members had
been selected by a rigged election. Other critics complained that these
amendments were a poor substitute for an entirely new constitution that
would otherwise have been drafted by legitimate representatives of the
people.” Certainly, the short preamble of the 1989 constitution
underpins the argument that those who dismantled the communist
system in 1989/90 regarded these constitutional amendments as merely
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provisional, and only valid ‘until the country’s new Constitution is
adopted’.” The idea that the 1989 constitution was temporary, however,
faded over time, particularly because of the failure of new political
parties to enact a new constitution.* In turn, the 1989 constitution
gained a certain kind of empirical legitimacy, as the most important
political actors accepted it to have established rules by which politics
had to be conducted.

The possible adoption of a new constitution returned to the forefront
of political disputation during the election campaigns of 2010. Hungary
had been savaged by the 2008 financial and economic crisis, and right-
wing opposition leader Viktor Orbédn, who was widely touted to become
the country’s next prime minister, suggested that if his party obtained
a landslide victory then it would enact a new constitution. This
constitution would, he asserted, complete the unfinished task of
regime change, which had begun in 1989, and help solve the economic
and social problems that afflicted the country.” During the election
campaign, however, no drafts of a new constitution were circulated, and
the constitution-making process did not produce a new constitutional
text until 2011, when it was adopted by a two-thirds right-wing
majority in the Hungarian parliament. The legitimacy of the new
constitution was subsequently challenged by the opposition parties,
who refused to participate in the drafting of the constitution, and who
encouraged popular demonstrations against the new Fundamental Law.°
One of the main objections of these left-wing and liberal parties
concerned one of the new document’s most interesting moves, namely
the claim to revive continuity with the historical constitution of
Hungary. This was denounced as an anachronistic reference to an
ancient, undemocratic tradition that had legitimized and empowered a
semi-authoritarian regime during the interwar period, and that had also
allegedly paved the way for the horrors that afflicted Hungary during
World War II.7

Certainly, the new Fundamental Law of Hungary denied that
Hungary’s constitution was simply the product of one single
constitutional moment, or that it consisted of only one written
document. Instead, it implicitly and explicitly indicated that the text of
the Fundamental Law was only one part of the Hungarian constitution.
In fact, the text of the Fundamental Law explicitly referred to the
historical constitution of Hungary, which it described as an integral part
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of the present-day Hungarian constitution. In legal scholarship,
however, these references continued to arouse intense debate, or were
simply ignored as being irrelevant to constitutional interpretation.”
In what follows, I will first outline the main objections raised by legal
scholars against the revival of the idea of the historical constitution.
Secondly, I will provide some refutations of these arguments. Since both
theoretical and empirical objections have been presented in the legal
scholarship to date, I will attempt to provide both theoretical
and empirical counter-arguments. Having said that, the arguments put
forward in this chapter will place more emphasis on theoretical forms of
counter-argumentation, and suggest some of the possible directions for
empirical research that may be conducted in the near future.

It should be noted that this chapter deliberately focuses on theoretical
questions generated by references to the historical constitution in the
new Fundamental Law. While a more general assessment of the political
controversies surrounding the new constitution and the party-political
context might also be interesting, the main topic of this chapter has been
narrowed down to presenting theoretical arguments and counter-
arguments concerning the possibility of the revival of the historical
constitution. This has been done with an eye on present-day Hungarian
political campaigns. Nevertheless, readers will find several articles,
edited volumes or monographs which deal with recent political
developments in Hungary.”

The Historical Constitution in the New Fundamental Law

Given that there is a published document called the ‘Fundamental Law
of Hungary’, and given that the empirical legitimacy of this document
has increased since its adoption in 2011, it might appear that everybody
is clear about whar exactly comprises the Hungarian constitution.
The reader might expect a lack of debate over what the constitution is or
about who has been authorized to interpret this constitution definitively.
The reader might also expect that the one and only point of discussion is
how the new Fundamental Law should be interpreted.'’

Nevertheless, rigorous readers of the Fundamental Law may be
surprised that this is not the case, at least as far as the above expectations
are concerned. The confusion does not only derive from the empirical
fact that there are still some opposition and civil society groups who
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challenge the legitimacy of the new Fundamental Law. Rather, confusion
also stems from a close reading of the text which, as with all written
constitutions, should both theoretically and practically preclude all
uncertainty concerning the precise identity of the constitution.
Weritten constitutions, which are usually the products of a constitutional
moment, are normatively expected to settle all issues about the identity
of the constitution, i.e. they should provide clear answers to the question
‘what is the constitution?’.

In a highly paradoxical manner, however, the new Fundamental
Law denies that Hungary’s constitution is simply a product of a
constitutional moment and that it consists merely of a written
document. It implicitly presupposes that the text of the law is only one
part of the Hungarian constitution: this is why it is called a
‘Fundamental Law’, and not a constitution. Apart from the Fundamental
Law there are other legal regulations that are also specifically considered
to be part of the Hungarian constitution. Indeed, according to the text
of the new Fundamental Law, Hungary’s constitution consists of
the Fundamental Law and the historical constitution. The text of the
Fundamental Law thus explicitly refers to other parts of the Hungarian
constitution that exist outside of the text. It thus explicitly blurs the
demarcation line between the new charter and the various manifestations
of the Hungarian (written and unwritten) constitutional tradition,
usually referred to as the ‘historical constitution’.

This paradoxical relationship between the final written text, which
should serve as #he ultimate reference point for current constitutional
debates, and the very phrasing of the text that loosens its own finality
(i.e. the open-ended references to an indeterminate subject, the
so-called ‘historical constitution’) is certainly one of the most perplexing
conundrums of present-day Hungarian constitutionalism. This
conundrum is intensified by the fact that the new Fundamental Law
also explicitly refers to uncodified elements of the historical constitution.

The first mentions of the term ‘historical constitution’ occur in the
preamble (National Avowal) to the new Fundamental Law:

We honour the achievements of our historical constitution and we
honour the Holy Crown, which embodies the constitutional
continuity of Hungary’s statehood and the unity of the nation
(National Avowal)
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We do not recognize the suspension of our historical constitution
due to foreign occupations. We declare that no statutory
limitation applies to the inhuman crimes committed against the
Hungarian nation and its citizens under the national socialist and
communist dictatorship. (National Avowal)

The provisions of the Fundamental Law shall be interpreted in
accordance with their purposes, with the National Avowal
contained therein, and with the achievements of our historical
constitution. (Article R para 3)

Several renowned legal scholars have, however, proposed that these
references should be ignored and that the focus should be solely on the
written text of the Fundamental Law."" Indeed, there are very few positive
evaluations of the above stipulations in the existing legal scholarship.'?
This is, in part, because there is confusion regarding the exact definition
of the ‘historical constitution’. Since there is no agreement over which
parliamentary acts and/or unwritten constitutional norms constitute
the historical constitution, let alone over their precise meanings or
significance, legal scholars have almost unequivocally rejected the idea of
the revival of the historical constitution.

Reasons for Rejecting the Idea of the
Historical Constitution

Generally speaking, there are four reasons why legal scholars (and some
of the judges of Hungary’s Constitutional Court) have rejected the idea
of reviving the historical constitution. As suggested above, there are two
theoretical and two empirical arguments.

Formal Indeterminacy
Starting with the formal indeterminacy objection, several scholars argue
that references to the historical constitution cause serious problems of
interpretation because its contents are not unambiguous.'? Since there is
no formal or informal consensus among legal scholars (or historians) on
which parliamentary acts or unwritten constitutional norms should be
included in the historical constitution, its exact contents cannot be
determined. Indeed, some scholars include legal acts or unwritten norms
in the corpus of the historical constitution that others exclude. Whereas
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codified constitutions have authors, who determine the scope of the
constitution in a constitutional moment, historical or uncodified
constitutions emerge out of a much more complex process of selection.
According to this argument, the formal indeterminacy of historical
constitutions means that they are poor instruments for the reduction
of incalculability, which is one of the most important functions of a
legal system.

Material Indeterminacy

The new Fundamental Law of Hungary refers, however, not simply to
the historical constitution, but to the achievements of the historical
constitution. This might suggest that there is a clear criterion for
facilitating the selection/demarcation process. Only those legal Acts and
unwritten norms should be considered as part of the historical
constitution which deserved to be preserved. ‘Achievement’ means in
this sense that the legal Acts adopted in previous historical periods are
compatible with our modern political and moral principles. They might
even reinforce such modern principles or, to put it differently, exist as
precursors to our contemporary principles, which nevertheless express
these achievements in a more nuanced manner.'* Legal scholars
challenging the idea of a historical constitution on this point argue that
even if there were agreement about the contents of the historical
constitution (see the formal indeterminacy argument), its achievements
would still be debatable. This would lead once again to endless disputes
on what should, and what should not, be considered an achievement."”
This is why this kind of objection to the idea of the historical
constitution may be referred to as the issue of material indeterminacy.
Even if there was a corpus of legal acts accepted by almost everyone,
i.e. even if the body of the historical constitution could be formally
determined, the problem of how to define what outcomes count as
achievements would still arise.

Incompatibility
These theoretical objections aside, it may still be argued that there are
other serious problems concerning the achievements of the historical
constitution. As certain scholars claim, even if it were possible to
determine the contents of the historical constitution and to separate its
achievements from its retrograde elements, they would not be applicable
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to the social and political circumstances of the twenty-first century, since
they often reflect the social and political contingencies of earlier periods.
These achievements may thus simply be incompatible with the political
and social conditions of the twenty-first century. Some have gone even
further and argued that earlier ideas, such as the doctrine of the
sovereignty of the Holy Crown, explicitly contradict modern political
principles.16 Although this idea should certainly be considered as part
of the historical constitution, and while it might be accepted as an
achievement of the historical constitution, several scholars have
argued that an application of this doctrine today would clearly
contradict the modern idea of popular sovereignty. This is because the
sovereignty of the Holy Crown and the sovereignty of the people
are assumed to be incompatible ideas, and because popular sovereignty
is likewise assumed to be superior to the sovereignty of the Holy
Crown."” This argument of incompatibility is particularly popular among
legal scholars.

Disruption
The fourth stream of objection is perhaps the most sympathetic towards
the idea of the historical constitution. Proponents of such protestations
are, however, at least as strongly convinced that the resurrection of
historical constitutionalism is impossible. They argue that a tradition or
a social practice which became extinct after World War II cannot be
revived. Traditions exist as long as they are practised. Once they have
been abandoned, they cease to exist and cannot be revived artificially.
Customs cannot be revived without social practices. According to this
view, the idea of a historical constitution might be relevant from only
one perspective, and that is the perspective of the so-called invisible
constitution. Here the term ‘invisible constitution’ is understood to refer
to a body of judicial decisions, in particular, to the systematic
interpretations of the 1989/90 constitution by the Hungarian
Constitutional Court (HCC) after 1990.'® This idea of gradual
development by judicial interpretation is consistent with the idea of a
gradually developing historical constitution, and as such, this is the only
way that references to the historical constitution might be consistently
understood. More explicitly, because 40 years of communism disrupted
the constitutional traditions of Hungary so extensively, the one and only
way that historical constitutionalism might be meaningfully understood
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is through attempts to identify the invisible constitution as shaped by
the successive decisions of the HCC after 1989.

Four Assumptions

In examining the above objections, four assumptions may be detected that
underpin and determine these critical positions. In order to outline my
counter-arguments, it is of utmost importance to highlight these implicit
or explicit assumptions, which are fundamental to the objections listed
above. As for the first objection (formal indeterminacy), this argument
assumes that there is a sharp and clear-cut difference between a historical/
uncodified constitution, on the one hand, and a codified constitution, on
the other. Secondly, the material indeterminacy objection assumes that
codified constitutions are not only radically different, but that they are
clearly superior to uncodified/historical constitutions, as they decrease
indeterminacy and increase calculability in constitutional disputes.'’
Today it is an almost universally accepted tenet of constitutional law that
the first and most important function of codified constitutions is to
generate calculability through unambiguity and the rule of law. And it is
also widely accepted that codified constitutions are superior in this regard
because they decrease indeterminacy. Thirdly the incompatibility argument
presupposes (but does not prove) that the notion and idea of the historical
constitution is incompatible with modern political and social phenomena.
Finally, the disruption thesis insists that all relevant constitutional customs
were extinguished during the Communist regime, and that there are no
relevant constitutional customs or conventions which could be revived
after the fall of communism in 1989/90.

Counter-Avguments
These assumptions are, however, either entirely or at least partially
untenable. The counter-arguments are as follows. First, I argue that
there is no sharp difference between written/codified constitutions and
unwritten constitutional conventions: there are not radically different
kinds of constitution, but instead, only one kind of constitution. Since
there is perhaps a difference in degree but certainly not in genus, my
second counter-argument is that products of constitutional moments
(written constitutions) are not superior to the unwritten (i.e. slowly
developed) constitutional norms of historical constitutions. Written
constitutional norms do not avoid ambiguity or fundamental political
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conflict (constitutional crisis situations) any more than unwritten ones.
Indeed, it is precisely unwritten constitutional conventions and norms
that prevent us from backsliding to situations where fundamental
political issues are radically challenged. Thirdly, I will argue that it is
not impossible to adapt old principles to modern circumstances, even if
this adaptation may require some innovation and creative interpretation.
Finally, I will try to explore some of the unwritten norms that
determined the behaviour of the political actors after the regime change
of 1989/90, and map out whether they might have had some connections
to the Hungarian political traditions that predated 1990 or even 1944.
No one would deny, in spite of over 40 years of fascist and Communist
dictatorship, that there were at least some long-standing political and
constitutional traditions that influenced political actors or Hungarian
citizens during (and directly after) the regime change of 1990. I will,
therefore, argue that insufficient research has been carried out on
the unwritten constitutional conventions that were (re-)established
after 1990, as well as on their roots in long-standing traditions and
conventions.

To further present this line of argumentation, however, first the
answers to two questions must be sought: what is a constitution, and
what was the historical constitution? The discussion of these issues is
indispensable to the plausibility of the counter-arguments which will
refute each of the principal objections to the revival of the historical
constitution.

What is a Constitution?

In order to be able to underpin my claims, I must first clarify what
constitutions consist of. From a completely legalist or formal perspective
(modern) constitutions are codified documents that constitute and at the
same time constrain state power in order to coordinate social interactions.
Additionally, constitutions are often thought to be more entrenched
than ordinary law, i.e. they belong to a class of higher laws, which are
more difficult to change than ordinary laws.”’® These higher laws
influence social interactions through the interpretations of experts
(constitutional lawyers), who act as the ‘mouth of the constitution’. The
role of constitutional lawyers is, therefore, confined to making explicit
what is inherent in the text of the constitution. Today, quite a few
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scholars would stop at this stage of definition, regarding it as
unsophisticated legal positivism that is no longer dominant among legal
scholars.”’

More dynamic definitions of the term ‘constitution’ accept that
constitutional provisions and the concepts they contain are highly
abstract and that, consequently, there is always a need to interpret
constitutional concepts in order to make them more specific in the case
of their application. Most members of the legal profession are convinced
that interpretation should be carried out by institutions exclusively
authorized to perform this task.”> Moreover, it is also widely held that
these institutions (usually constitutional courts) should perform their
interpretative work on the basis of legal doctrines. This means that
legal scholars are ready to transcend legal positivism, so long as two
requirements are met: Firsz, there must be a written document to rely
on, as it precludes disputes about the contents of the constitution.
Secondly, they are eager to determine which player on the political/legal
field is exclusively authorized to have the last say in disputes over
constitutional questions.”” This is claimed because disputes over who has
the exclusive competence to decide constitutional disputes must also be
absent. According to the classic phrasing of Chief Justice Hughes, ‘we
are under a Constitution, but the Constitution is what the judges say it is,
and the judiciary is the safeguard of our liberty and of our property under
the Constitution.”** Legal scholarship is now dominated by these
presuppositions: a constitution consists of a written document along
with an authorized interpretation by the judiciary.”

According to this approach, historical constitutions are primitive
and backward phenomena since they fail to answer the question of what
a constitution consists of and who has the exclusive authority or
competence to interpret the constitution.”® There are some countries
which are presumed to be able to coordinate the social interactions of
modern complex societies without having either a written constitution
or a clearly predetermined authority on constitutional interpretation,
but this is a very rare phenomenon. Indeed, it is only the UK which is
thought to be able to rely on a historical constitution and on unwritten
constitutional conventions when settling political conflicts. Thus, this
rare exception only reinforces the assumption that the combination
of written constitutions and bodies exclusively authorized to settle
constitutional conflicts represents a higher level of social development.
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But is this dynamic approach to constitutions plausible? Recent
theoretical literature and literature on the US constitution argue that
beyond the text of the US constitution there is (and always must be) an
unwritten US constitution which has been shaped partly by judicial
decisions and partly by unwritten constitutional conventions.”” This
literature deals with the social phenomena, namely customs and
conventions, which dominate American constitutional practice. A range
of authors have recognized that beyond the written text and its judicial
interpretation there are informal and unwritten customs which fill the
gaps where the text of the constitution and judgements interpreting
it are silent. Most of the time these conventions work quite well,
effectively coordinating the behaviours of political actors without serious
conflict. On other occasions they face serious challenges. The most
important thing is, however, that they determine the behaviour of
political actors in a special way; since unwritten conventions interpret
or fill in the gaps of the constitution in a way that all the members
of a political community expect, they do not generate conflict and
consequently do not require the interference of the judiciary which,
according to the dynamic legalistic view, is authorized to formally settle
constitutional conflicts. Obviously, conflicts may arise if there is a
disagreement about fundamental political issues. But most of the time
unwritten constitutional conventions determine the political process up
until the moment when parties disagree on the interpretation of the
constitution. This means that issues that are only partly or ambiguously
regulated in constitutions are invariably clarified by old conventions
predating the written constitution, or by political actors who initiate
new conventions if they have the necessary support to do so. Since the
basic characteristic of conventions is that they are deliberately accepted
by political actors (they are not imposed by an external actor like the
court), they pass unrecognized by careless observers.

Though emerging social practices or unwritten constitutional
customs often escape attention, this does not mean that they should
be neglected. Indeed, for a more comprehensive understanding of a
constitution it is necessary to revise and expand the phrase formulated by
Chief Justice Hughes: a constitution is what the judges say it is and/or
what the relevant social practice/unwritten convention suggests it is.
According to this definition, a written constitution consists of a text
usually formulated in a constitutional moment, the interpretations of
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judges, and several social practices and conventions which fill the gaps of

. : . . 28
the text without generating conflicts among political actors.

What was the Historical Constitution?

By accepting this definition of the term ‘constitution’, let us turn to
the question of what the main elements of historical constitutions are.
Three elements of historical constitutions have been, hitherto, identified.
First, they include (special) written laws or other legal regulations
(such as secondary legislation) which are generally accepted as highly
important from the perspective of the political community, but which
are not codified in one written constitution. Secondly, they include
highly important judicial decisions. Thirdly, they include unwritten
constitutional conventions or customs that determine political processes

(without having anything to do with the judiciary).””

Certainly, the question emerges whether all of these elements are
required in order to be able to talk about a historical constitution.
In practice, historical constitutions always include all three elements,
namely some written legal regulations, important judicial decisions and
unwritten conventions rooted in a more or less distant past.”’’ This last
element is crucial in differentiating historical constitutions from the
unwritten social practices (customs) connected to the constitution.
At the same time, it is of utmost importance that the continuity of these
social practices (customs) is not a requirement, since social practices
and unwritten customs might be neglected and then rediscovered or (re)
invented. The key point is that these unwritten customs have a broadly
accepted origin in the past. According to the following argumentation,
the revival of a historical constitution with all of its three elements is not
impossible in spite of the discontinuity which characterizes the

Hungarian historical constitution.

Apart from the difference in the status of the various laws in codified
constitutions (based on the principle of a hierarchy of laws) and historical
constitutions (in which all laws are equal), the main elements of the
written and historical constitutions actually correspond with each other,
namely that both types of constitution amalgamate written laws,
judicial decisions and unwritten constitutional conventions.”’ There is,
therefore, as Murphy has noted, a continuity between historically

. . 2
emerging customs and written laws.’
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Is there a Differentia Specifica?

Even if important elements of codified and uncodified constitutions
actually correspond, there might be differences in the relationship of
these elements to each other. One line of argumentation stresses that in
the case of codified constitutions written constitutional regulations (in
fact, by means of judicial interpretation) always prevail over and override
unwritten constitutional conventions. This is because while written
(constitutional) laws are always expected to be enforced, unwritten
constitutional conventions can be jettisoned.

There is a wide variety of literature (primarily focused on the British
context) regarding the differences or similarities between (written
constitutional) law and (unwritten constitutional) convention.”> One
group of scholars of customary law convincingly argue, however, that
there is no sharp difference between written laws and unwritten
conventions, even from the perspective of enforcement. Nevertheless, it
should be admitted that there might be a difference in degree.’z’4 This
literature stresses that there are (constitutional) laws which are not
enforced at all, and, in turn, that there might be also unwritten
conventions which are enforced (either by the judiciary or by public
pressure). If the alleged differentia specifica (actual enforcement of laws)
cannot conform to actual practice, because some unwritten consti-
tutional conventions will be enforced, while some parts of the written
constitutions will not, then the drawing of a sharp distinction between
written laws and unwritten conventions is untenable.

The Constitution: An Interplay between Written Norms,
Judicial Interpretations and Unwritten Norms

Legal scholars always stress that, in case of conflict, written constitutional
regulations (must) always prevail over unwritten constitutional norms.
Considering the literature on unwritten constitutional norms, this
approach is, however, defective because it focuses on only one type of
interplay (namely a conflictual one) between law and convention, and
even then it overlooks the fact that written laws do not always prevail over
unwritten conventions in the case of conflict. The predominant view of
legal scholars is that there are only two possible interactions between
law and convention. Unwritten laws either exist iz harmony with
written laws, thus mutually reinforcing each other, or they are
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overridden by written laws. At first glance, this approach seems to be
convincing. But the relationship between written and unwritten
constitutional norms is not as simple as this dominant view suggests.
There are at least four other possible interactions between these two kinds

of norm.”’

Incorporation by Void Filling

First, unwritten conventions might fi// @ void or regulate something that
the written constitution is silent about. This phenomenon was, for
example, evident in the US prior to 1951, when a constitutional
amendment was ratified that explicitly forbade a third term for a
president who had already been twice elected. The two-term limit was,
however, a constitutional reality long before this amendment explicitly
forbade a third term. Before 1951 there were no regulations at all
concerning the term limit, but constitutional practice had filled this
gap. While the unwritten custom of electing presidents for only two
terms had prevailed before, in 1940 it was jettisoned, and Roosevelt was
elected for a third term. It is also true that after his death the unwritten
custom had been restored and even codified in 1951. But void-filling is
not unknown even in the Hungarian context: the 1989 constitution and
the cardinal law on the Hungarian Constitutional Court (HCC) declared
that all procedural regulations which were not included either in the
constitution or in the law that established the HCC should be clarified
by subsequent regulations. Nevertheless, this did not occur until 2001,
more than a decade after its establishment. Until that point, there was no
official document which clarified how the HCC should act after receiving
a petition.36 Although the general principles of the constitution and the
Law on the HCC remained in force, these were defective. For more than a
decade, wnwritten conventions had to determine the practice of an
institution which was considered to be the crown jewel of any written
constitution.

Incorporation by Refinement
Secondly, there is the possibility that unwritten conventions r¢fine some
of the terms, concepts or regulations of a written constitution. Although
the nomination of constitutional judges was quite clearly regulated
by the 1989 constitution and the Law on the HCC’s establishment in
1989, the manner in which judges have been nominated and elected has
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been repeatedly refined. Informal (and often secret) meetings of
influential politicians became a key element in the nomination and
election processes which were, from early on, guided by the custom of
always putting forward at least two nominees. This meant, in practice,
that vacancies were filled only if there were two, or occasionally four,
vacancies, thus ensuirng that the rival right- and left-wing political
parties were evenly represented on the HCC. This practice continued as a
constitutional convention until 2010, when the right-wing parties
changed the nomination rules (and with that disregarded this custom)
and elected judges (formally legally) without the consent of the left-
wing parties. Of course, this latter event cannot be evaluated as
incorporation by refinement, it is simply a break with a convention.

Repudiation by Void Creation

Thirdly, unwritten conventions might repudiate some written
constitutional norms by simply neglecting them. The concept of
desuetudo is very well known in the British constitutional tradition,
where several prerogatives of the British monarch are still incorporated
in written laws but have not been employed for decades and, in some
cases, even for centuries. The term Sozialstaatsprinzip (principle of the
welfare state) in the German Basic Law is another example of void
creation. Although it has been retained in the constitution, the German
Federal Constitutional Court has never referred to this principle of the
German constitution.”” The concept of desuetudo also played a significant
role in the history of Hungarian constitutional law,’® and there are
examples from recent political practices, too: although the new
Fundamental Law explicitly prescribed that the HCC must interpret the
Fundamental Law in accordance with the achievements of the historical
constitution, it has mostly ignored this obligation and has rarely referred
to the historical constitution in its decisions.

Repudiation by Substitution
Although void creation can be free of controversy and challenge, the
regulations of a written constitution can also be repudiated by explicitly
contradicting them. Perhaps the most well-known contradiction between
the written constitution and actual practice is the existence of the
Japanese army, which was explicitly prohibited by Article 9 of the
Japanese constitution. It is well known that the Japanese constitution
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was influenced by American advisors who, during the drafting of a
constitution for Japan in 1947, sought to avoid the recurrence of armed
conflict. Nevertheless, political practice, legitimized by the interpret-
ation provided by the Japanese Constitutional Court, disregarded this
constitutional regulation.’” Likewise, in Hungary, the coronation oath
of Hungarian monarchs contained a clause which repeated from time to
time the abrogation of the Hungarian nobility’s right of resistance (ius
resistendi). This ‘abrogation clause’ was incorporated into the coronation
oath as late as 1916, although this right was exp/icitly abrogated from the
Corpus Juris Hungarici in 1687.%

According to this short overview of the possible forms of interplay
between written and unwritten constitutional norms it is far from
certain that written laws always prevail over unwritten norms, even
though that is still the predominant view in legal scholarship. Taking
into account the variety of possible interactions between written norms
and unwritten conventions and bearing in mind the recent literature
on constitutional change (which focuses on informal constitutional
amendments or transformations without explicit alterations to the texts
of constitutions), it is clear that uncodified constitutions have to rely on
unwritten norms, but it is also clear that written constitutions are also
extended, refined, changed or even repudiated in accordance with
unwritten norms.*!

Codified vs Historical Constitutions: Differences
in Degree but not Genus

If all constitutions are properly understood as the interplay between
written norms, their judicial interpretations #z4 unwritten norms, one
cannot argue that there is a sharp difference between written and
unwritten constitutions. This is so because unwritten conventions and
customs form a substantial part of all written constitutions. There might
be a difference in degree over the extent to which unwritten conventions
effectively influence the behaviour of the political actors, but written
and unwritten norms invariably form both codified and historical
constitutions.

According to this view, a constitution, written or unwritten,
consists of (1) written text(s); (2) its judicial interpretation; and
(3) unwritten conventions or social norms which either bolster, amend
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or even contradict written law. The ‘living constitution’, i.e. the actual
political order, might emerge from the interplay of these three factors.
The importance of each factor depends on the political context, but
one cannot argue « priori (theoretically) that written constitutions are
more likely to decrease indeterminacy and thus coordinate social
interactions more effectively. By showing that there is a difference
only in degree between written and unwritten constitutions, and
that written constitutions are not by definition superior to unwritten
ones, the discussion arrives at the most fundamental question of
this chapter: which of the three elements of a constitution is

the decisive element?

Having enumerated the possible aspects of interplay between written
and unwritten norms, this chapter has demonstrated that conventions
extend or even repudiate written constitutional norms from time to
time. Consequently, unwritten norms (depending on the context and
practice) might be at least as important as written norms. Bearing this in
mind, the argument that the historical constitution might theoretically
play an important role in Hungarian constitutional practice, even today,

can be substantiated.

Empirical Counter-Arguments

This chapter is not able to develop the empirical counter-arguments that
would also refute claims that references to the historical constitution in
Hungary’s current Fundamental Law are inappropriate. It is, however,
useful to clarify the framework around which these empirical arguments

might be built up.

Incompatibility

Even if one is willing to accept that there is no categorical difference
between written and unwritten constitutions, and that written
constitutions are not necessarily superior to unwritten ones, two further
objections may be raised to any attempt to restore the historical
constitution in Hungary. Both problems are empirical rather than
theoretical. The first empirical objection against the possibility of the
revival concerns the incompatibility with modern social conditions of

the concepts of the historical constitution.
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As mentioned above, one illustration of this objection concerns the
doctrine of the Holy Crown, which is supposed to be incompatible
with the principle of popular sovereignty. Although the issue of the
relationship between the doctrine of the Holy Crown and popular
sovereignty will not be discussed in detail here, it should be noted that,
as some scholars have argued, reducing the concept of the historical
constitution to the doctrine of the Holy Crown is an unacceptable
oversimplification. The concept of the historical constitution is far more
multilayered than that, and it has several connotations which are
independent of the notion of the Holy Crown. They are also clearly
compatible with modern political and social conditions, such as the
1848 April Laws or even Law I of 1946 on the state form of Hungary.*?
Restricting the concept of the historical constitution to the doctrine of
the Holy Crown deprives the idea of the historical constitution of its rich
historical content. This is not only unfair, but also historically inaccurate
for a phenomenon which has survived radical social and political
turbulence, and has given the development of Hungarian law a special
flavour. Undoubtedly, a creative interpretation of, and an innovative
approach to, the quite elastic principles of the historical constitution is
necessary to be able to fit the concept of the historical constitution to
modern social conditions. But this is not inconceivable: the historical
constitution survived various forms of social order from medieval times
to the mid-twentieth century, and it performed well in coordinating
social interactions.®’ Thus, as demonstrated above, one cannot — and
therefore should not — exclude « priori that there are possible
interpretations of old principles that are compatible with modern

circumstances.

Disruption
To show that the revival of the historical constitution is not impossible,
one must also deal with the objection that the constitutional traditions
of Hungary have been irrevocably and permanently severed. At first
glance the disruption thesis seems to stand on rather swampy ground,
since the historical constitution endured for several centuries in spite of
the fact that earlier periods of Hungarian history were also afflicted by
radical disruptions and turning-points. Revolts, revolutions and radical
changes of regime have always characterized Hungarian history from the
early modern period onwards. Nevertheless, the historical constitution
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was able to endure as the central reference point in political debates up
until the end of World War II. The historical constitution was, indeed,
shaped by this traumatic continuity of discontinuities — at least until
the constitution formulated by a totalitarian Soviet regime in the
Communist period.

It is also obvious that the 40-year-long Communist regime had a
fundamental impact on the constitutional traditions which had been so
vivid until World War II. The resistance of the legal profession towards
the revival of the historical constitution shows not only that the
cultivation of the Hungarian constitutional tradition has been
abandoned, but also that there is no inclination in most of the present
generation of lawyers to resuscitate this tradition. This hostility to the
historical constitution among much of the legal profession is
underpinned by the objection that references to the historical
constitution have been almost completely absent from legal discourse
since the transition to democracy in Hungary. Thus, there is no empirical
evidence of a continuing constitutional tradition, as the historical
constitution’s chain of tradition has been ruptured. Broken traditions are
lost traditions, since continuity is a precondition for the existence of a
tradition. The absence of empirical evidence also supposedly makes it
impossible to resuscitate the historical constitution.

Our empirical counter-argument denies, however, that discontinuity
precludes the reinstatement of a lost tradition. Traditions can be, and have
been, reinvented several times in Hungarian history. Just to mention the
most relevant case, even the Hungarian historical constitution was formed
by a series of creative interpretations. It happened several times that
Hungary’s constitutional tradition disappeared but was then reinvented
due to various (mainly instrumental) factors. The most obvious
examples of this kind of intermittent formation of tradition include not
only the centrepiece of the Hungarian historical constitution, i.e. the
Golden Bull,” but even the concept and tradition of the Holy Crown.

To find the first indication of an attempt to link the lost tradition of
Hungarian constitutionalism (i.e. the historical constitution) with the
present constitutional narratives, one has to turn to the speeches of
the prime minister of Hungary elected to office in 1990 following the
collapse of communism. In one of his first speeches in parliament, Jézsef
Antall referred several times to the continuity of Hungarian
constitutional tradition, especially to parliamentary tradition. In his
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view, the building of the Hungarian parliament represents ‘the
continuity of Hungarian constitutionalism’ (« magyar kizjogi folytonossig
/9;224).47 References to Hungarian constitutional tradition, which served
to establish the continuity between the distant past and the present,
were in general the most important characteristics of the political
narrative of the first prime minister after 1990.%

Although the restoration or reinvention of a constitutional tradition
has been a widely ignored or at least neglected phenomenon in
international scholarly research, the indications are that this
phenomenon has recently become more topical.49 The willingness of
the Baltic states, especially Latvia, to restore their pre-Communist
constitutions and constitutional traditions provides a clear example that
constitutional traditions can be reinvigorated even after decades of Soviet
occupation.’® Another example of reinvented constitutional identity,
which presupposes that a former traditional identity has been lost,
concerns the case of unenumerated rights in the constitution of the US.
This tradition has been reinvented by constitutional interpretation, as
one of the leading academics of jurisprudence put it in his recent book.”"

Conclusion

Both rtheoretical arguments and (still sporadic) empirical indications show
that the revival of the historical constitution is not 7mpossible as such.
Whether it is also desirable remains a question to be answered in another
book.

Indeed, even those who are inclined to accept the theoretical and
empirical counter-arguments presented in this chapter will still have to
grapple with the question of whether the revival of the historical
constitution is not only possible but also desirable. The crucial point is
whether, beyond the principle of legal certainty, there are other competing
principles which should be considered as equally important and decisive
in the constitution-making processes as well as in constitutional
adjudication. Since a restoration of the historical constitution would only
be possible by opening up the text of the written constitution, this would
certainly lead to growing legal uncertainty. Although the arguments
presented above have shown that formal and material indeterminacy is not
an exclusive characteristic of historical constitutions, and that there is a
difference — which is gradual and certainly not categorical — between the
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two types of constitution, it is undeniable that codified constitutions
provide less breathing space for legal uncertainty. Consequently, anyone
rejecting the importance of the principle of legal certainty must put
forward at least one alternative principle that has primacy.
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CHAPTER 11

EPILOGUE: ON THE FUTURE(S)
OF THE HISTORICAL
CONSTITUTION

Ferenc Horcher and Kalmdan Picza

Preliminary Considerations

By surveying the different connotations of the term ‘historical
constitution’ in Hungarian political thought and practice, this book
provides a general overview of an issue which is still topical in present-
day Hungarian political debate. Each chapter of the book examines what
exactly was meant by politicians and theoreticians in different historical
periods when they referred to the idea of a historical constitution in their
speeches and writings, or when they reformulated its legal framework
according to their own particular political interests. This history of
the idea and practice of the historical constitution will prove useful,
therefore, to readers engaged in the history of political thought,
constitutional history or, more generally, those simply interested in the
constitutional development of a Central European country.

Some clarifications concerning the present-day relevance of the idea of
a historical constitution have been made in the Introduction and in the
previous chapter. However, as a collective endeavour of scholars who
work in different disciplinary backgrounds in both the British and the
Hungarian academic communities, this book also needs to assess the
prospects of the present constitutional rearrangements. Although having
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provided details of the historical development and theoretical reflections
upon some of the key issues in Hungary’s constitutional history, it is not
the purpose of this book to provide a comprehensive overview of the
constitutional history of Hungary. Rather, its focus falls upon one
specific aspect of Hungarian constitutionalism: the dynamic changes
that occurred within what came to be called the ‘historical constitution’.

Beyond these considerations, however, readers may find themselves
pondering some further questions. One might question the general
utility of this attempt. Setting aside the question of whether the
‘historical’ narrative will prevail or simply disappear in the Hungarian
political arena, one might be interested in whether and to what extent
the revival of the idea of a historical constitution might be useful or
beneficial in both Hungarian and European political and constitutional
thought (and practice). Also, one might wonder what kind of normative
arguments and counter-arguments might underpin or delegitimize the
desirability of this revival and its ideological background. Let us briefly
examine each of these issues separately.

The Utility of the Revival

If one accepts the premise that the Hungarian political community
exhibits certain features symptomatic of a post-traumatic society, the
question is whether, and if so, how, the search for a traditional
constitutional framework, one that was violently disrupted by German
and Soviet totalitarian invaders, might play a positive role in repairing
political injuries and healing the ‘wounds’ of public mentality. One can
hardly doubt that a historically traumatized society, one that is itself not
innocent of atrocities, needs to reflect on its own recent past. Moreover, it
can be argued that it needs to find its way back to the point when its
constitutional tradition was broken if it wants to rebuild its broken sense
of communal identity. It is in this context that the revival of the
historical constitution might be seen to fit into a more general narrative
of community-building, one that is intended to recreate emotional ties
among community members by offering them a chance to engage with a
common historical heritage.

Of course, these claims lead to the further question of whether the
introduction of ‘historical’ constitutionalism is indeed a tool that
is conducive to the reconstruction of a ‘lost’ Hungarian political
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community. Historical narratives may well strengthen the emotional ties

78 among members of the political community. But they can have the
79 opposite effect, too. According to Ldszl6 Péter: ‘The Holy Crown
80 tradition is conducive to social and national cohesion. It undoubtedly
81 has been for many people; at the same time, however, it has been
82 culturally divisive, too [. ..} the doctrine creates social conflict as well as
83 healing it.”" While right-wing voters tend to back the historicization of
84 politics in Hungary, and politically less committed voters might also
85 support a search for historical ‘justice’ and the reconstruction of the
86 political community’s identity, opponents of the Orbdn government
87 have sharply criticized attempts to revive historical constitutionalism as
88 an anachronistic, partisan effort on the part of the governing party.
89 Indeed, it can be regarded as an effort to turn the public gaze towards
90 a nostalgic past and away from the challenges of the moment and
91 prospects of the future. Thus, just as historical reminiscences, including
92 references to the historical constitution in the Fundamental Law, can be
93 seen as peaceful, if one-sided, efforts to re-establish the political
94 community which was destroyed by the German and Russian
95 occupation, so too can they be seen as obstacles to that very same
96 end.” Counter-narratives that strongly criticize the historical narrative of
97 the right-wing government or indeed the conduciveness of any historical
98 narratives to the cause of community building are highly prominent
99 in the Hungarian political arena, as well as in scholarly disputes.’

100 Thus, for the time being, it is difficult to estimate whether community-
101 building through the use of historical narratives (including references
102 to the historical constitution) will be successful or not at the
103 national level.

The Desirability of the Revival

106

107 Beyond the question of utility there is a further issue which should be
108 addressed here. While the feasibility of the historicization of politics
109 remains open to debate, and requires a descriptive answer, the problem of
110 whether the revival of the historical constitution might be desirable or
111 not proves to be a normative one. This problem is more serious as several
112 political commentators and movements argue that even if ‘historical’
113 constitutionalism may serve certain utilitarian ends, there is no need for

114 this revival.
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This challenge of desirability brings us back to methodological
questions. Because there is no place for normative argumentation in
historical reconstructions of the past, the question of the desirability of
the revival of the historical constitution comprises a problem that could
not be tackled in a scholarly manner in the chapters of this book. In this
epilogue, we, too, wish to remain close to the general tenor of this book,
and avoid the thorny set of issues that are related to the question of
normativity. Nevertheless, the question of whether or not the revival of
the historical constitution is desirable for this political community is
something that needs to be addressed, at least in an afterword, and thus
we feel we cannot entirely avoid confronting the normative question.

As argued in the previous chapter, one of the most significant
challenges to the revival of the historical constitution is the concern that
this would increase legal uncertainty. Missing dogmatics, differences
between the legal formulations of different epochs, and an uncertain
corpus of relevant legal norms might increase the leeway available to
political agents to (re)formulate abstract categories according to their
particular interests, at the same time undercutting the legitimacy of
politicians who are prepared to embrace the idea for less partisan,
although still undoubtedly ‘political’, ends. Furthermore, the above-
mentioned obstacles might hamper the successful work of the judges
of the constitutional court, who are otherwise entitled to phrase
and determine the exact meaning of the basic rules of the political
community in particular legal disputes. From these perspectives,
increasing uncertainty is reflected both in the formal question of what
exactly the historical constitution consists in, and in the substantive
question of how the historical constitution should be interpreted in a
legal environment of codified law books.

But before addressing these issues, we must first determine, iz abstracto,
how legal certainty emerges and, secondly, whether providing legal
certainty is really the most important function of a constitution, or
whether there are further, competing constitutional priorities.

How does Legal Certainty Emerge?
First, one should detect which factors contribute decisively to the
creation of legal certainty: is it the text of a constitution, or the practices
of a constitutional body (for example the Constitutional Court), or
perhaps the more-or-less uniform, or at least coordinated, interpretation
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of the text by the community of legal scholars, lawyers and politicians in
general (i.e. the constitutional culture of a given political community)?
Here, we argue that the legal —constitutional culture of those involved in
constitutional interpretation, and the institutional mechanisms of
law enforcement, are the decisive factor. This is due in part to the
abstract level of constitutional language, and also to the high number of
problematic cases in constitutional adjudication.4 When the external
boundaries of the semantic fields of written constitutional regulations
are vague or ambiguous, the ways in which practitioners of
constitutional interpretation rely on each other’s work and on
institutional dialogue to resolve disputed cases is of decisive importance.
In other words: be it a codified constitution or an unwritten/historical
one, it is not the dead words of the text of the law that will determine the
exact meaning of the constitution, but the internal dynamics of those
participating in its interpretation. This means that in constitutional
deliberation — perhaps even more so than in other branches of the law —
the know-how or tacit knowledge of the judges and the legal community
becomes more relevant than the know-what or explicit contents of the
texts.” There is no strict syllogistic procedure that can be applied as a
‘magic formula’, which leads from the facts of the case, the text of the
legal norm, and the interpretation of their relationship, straight to
the actual judgement. For this reason, the internal exchanges of those
participating in constitutional debates and constitutional interpretation
are of crucial importance, as decisions will ultimately result from the
practical wisdom, experience and traditions of these practitioners.
In other words, it is within the internal dynamics of the legal profession
that legal certainty is worked out, and it cannot be safeguarded simply
by an a priori assumption that constitutions need to take the form
of charters.

To verify the above claim, let us examine whether the adjudicative
practices of a constitutional court can alone engender legal certainty.
If the bulk of the court’s decisions do not meet the expectations of the
legal and political community, legal uncertainty might emerge as a
result of the contradictory interpretations of the constitution by the
court, on the one hand, and the professional and lay community, on the
other. Consequently, the common horizon of expectations of the legal
and political community is certainly more decisive in this process of
securing legal certainty than any written formula or court decision.
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What the constitution consists of heavily depends on the common sense
of the legal profession and the political community. In sum, what is
decisive is not the written document or the practice of constitutional
courts alone which provide and maintain legal certainty, but the norms
and expectations of the legal and political community.6

Functions of a Constitution

However, even if we accept that the common horizon of expectations is
the decisive element in guaranteeing legal certainty, there are further
problems. One should realize, for example, that positions arguing the
undesirability of the revival of the genre of the historical constitution are
based on an implicit unfounded presumption. The point of departure
of these critical positions is the assumption that the dominant (or even
exclusive) function of modern constitutions is to establish power,
defend the individual rights of citizens and secure legal certainty and
calculability.” Certainly, it is true that modern constitutions both
constitute and constrain political power at the same time. Furthermore,
they will only endure if they can provide legal certainty. But is that all?
Or do constitutions have any further important functions?

According to the literature on constitutional theory, constitutions can
assume functions in addition to those mentioned above. No doubt, on
one level, constitutions reflect the power struggle and power relations of
the daily politics of the moment of the constitution-making process, and
in more fortunate cases, they can also express the fundamental values of
the political community.® Certainly, creative interpretation can help to
reshape it when the power structure of the community is dramatically
changed. But constitutions also possess a symbolic dimension, beyond
creating and constraining political power. They have to sum up various
social and political practices, relevant interpretations of the nation’s past,
constitutional myths, memorial days, and political debates over the
correct form of social order. They are thus symbolic expressions of the
debates on divergent visions of the long-term political and social order.”
They can serve as symbolic tools for social integration, as the example
of the early or the post-Civil War US constitution or the constitution
of the German Federal Republic after World War II demonstrates.
Constitutions may acquire a totemic or symbolic importance, and
therefore contribute to social cohesion. It is, however, not necessary for
the constitution to serve as a tool of social integration, as there may be
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different means of completing this integrative function. In France, for
example, it is not the constitution which serves as a dew point of the
integration process, but the idea of the nation and its g/oire. In Germany,
for many years following the Bismarck era, it was the abstract concept of
the State which served as a focal point of social integration.'® With some
theoretical reservations, we could argue that in Hungary the idea of the
historical constitution and the Holy Crown were the central Joci of this
imaginative process of creating a community out of the multitude of
different social and religious groups.''

A constitutional practice based on this extended meaning of the term
generates emotional ties that act to promote the process of social
integration, even if the concepts of political order symbolized by
constitutions vary heavily over time and/or within one and the same
political community in a given period.'* Constitutions necessarily contain
highly general and often stylistically elevated abstract terms and phrases,
and as a consequence they cannot help but to induce different
interpretations or visions of political order. Surely, social cohesion will
rarely be created by judicial interpretation. Social cohesion and
community building needs more emotion and less rigid legal logic and
juridical rationality.'> Here politics is once again at the forefront:
a political community cannot be governed in the long run without
construing a sense of community that appeals to the emotional
dispositions of its members and their groups. And for this reason, the most
important functions of constitutions will never be exhausted by
constituting or constraining political power and maintaining legal
certainty — even if constraining power and providing legal certainty is an
unquestionable function of them according to the principle of the rule of
law. But like it or not, it seems inevitable that modern constitutions stand
at the focal point of social integration processes that presuppose some kind
of emotional engagement. Whether constitutions can fulfil this function
in an appropriate manner might be evaluated on an individual basis, and
unfortunately only retrospectively. Whether the new Fundamental Law of
Hungary and its supposed return to the historical constitution will
achieve these goals at any time in the future remains an open (political and
practical) question to be answered in the decades to come. But it is
undeniable that constitutions, including the Fundamental Law of
Hungary, play a highly important role that extends well beyond the
formal functions of the constitution mentioned above.
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Final Considerations

The questions posed in this Epilogue, of course, are further connected to
those direct political criticisms of the constitutional practice of the
present government which are not directly connected to the historical
constitution, and therefore could not be addressed here. But there is no
doubt that the assessment of the present political situation in Hungary
will be a key to one’s assessment of the (un)reasonability of introducing
this idea into the text of the basic law."* In fact, this is necessarily so
according to the rules of the game we call symbolic politics. On the other
hand, the historical overview provided in this book has hopefully also
helped to clarify the issues around which the political debate is evolving,
and this epilogue tried to identify the possible non-political rationale of
this hotly debated constitutional rearrangement.

With these reservations let us conclude by expressing the hope that we
provided arguments which help to find answers to the well-defined
questions we posed. If that is granted, the normative question whether it
is desirable to revive the idea of the historical constitution could be
transformed into another one: since constitutions might have several
functions, the question is whether the integrative function of the
Hungarian constitution would be furthered or blocked by the revival of
the historical constitution. To answer this transformed question, those
who are proponents of the revival process must prove that the restoration
of the historical constitution will be able to promote the social integration
of the political community. Those who do not accept that a revival might
have such beneficial effects are expected to give reasons why they think
the integrative function is not furthered by the new constitutional
arrangement. In addition, irrespective of whether or not the integrative
function will be fulfilled, there remains a further question: at what price,
with what risks, and how effectively this integrative function would occur.
These are, however, questions that will only be answered by the mid- and
long-term fate of Hungary’s historical constitution.
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PRIMARY SOURCES ON
HUNGARIAN
CONSTITUTIONAL HISTORY:
THE GOLDEN BULL OF 12221

[NB: the numbering of the articles is a seventeenth-century innovation.}

In the name of the Holy Trinity and Indivisible Unity. Andrew,
by grace of God, King of Hungary, Dalmatia, Croatia, Rama, Serbia,
Galicia and Lodomeria. In perpetuity.

Since the liberties established by the king, St Stephen, in favour of the
nobles of our realm as well as of other persons have been much
diminished by the might of certain kings, some of whom took
vengeance out of personal spite, others of whom paid heed to the false
counsel of wicked and self-seeking men, these same nobles have
repeatedly importuned our Serenity and that of their kings, our
predecessors, with numerous pleas and entreaties for the reform of our
kingdom.

We therefore desiring to fulfil their petition in all respects, as
we should, especially because this situation has often led to no small
bitterness between them and us, which it befits to avoid so that the royal
dignity be preserved, which can be achieved by none better than they, do
grant both to them and to other men of our kingdom the liberty given
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by the holy king, and we usefully ordain as follows what further pertains

to the reformation of the state of our kingdom:

(1)

(2)

(6))

)

)

6)

)

()

That we are bound to celebrate the feast of St Stephen annually in
Székesfehérvar unless we be beset by some urgent matter or
prevented by illness. And if we cannot be present, the Palatine will
definitely be there for us, and shall hear cases in our place, and all
the servientes who wish shall freely gather there.

It is further our wish that neither we nor our successors should at
any time seize or cause the ruin of any serviens for the benefit of
some mighty man, unless they be first summoned and duly
sentenced by judicial process.

Again, we shall gather neither the co/lecta nor the freemen’s pennies
on the estates of servientes, nor shall we exact hospitality in their
houses or villages unless invited. We shall not gather the co/lecta at
all from the people attached to their churches.

Should a serviens die without a son, his daughter shall receive a
quarter of his possessions, but he may dispose of the rest as he
chooses. And if prevented by death, he shall not have been able to
make arrangement, those kinsmen closer to him shall obtain them.
If he has no kin at all, the king will obtain them.

The lords of the counties shall not judge the estates of servientes,
except in case of coinage and tithes. The lords of the counties shall
judge no one at all except the people of their castle. Thieves and
robbers shall be judged by royal judges, but only in the presence of
the lord.

Again, people united in a sworn association shall not be able to
accuse thieves, as they have been accustomed to do.

If the king, however, wishes to lead an army outside the kingdom,
the servientes shall not be obliged to accompany him unless at his
own expense and after his return he shall not take the fine of
campaign from them. Should, however, an army descend on the
kingdom from abroad, all are obliged to go, without exception.
Also, if we lead an army outside the kingdom, all those who have
counties or receive money from us are bound to accompany us.
The Palatine shall judge impartially all the men of our kingdom,
but cases involving nobles, which lead to the loss of the head
or the loss of possessions shall not be concluded without the
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king’s knowledge. He shall not have deputies, except the one at his
own court.
(9) Our lord of the court, may judge everyone for as long as he resides in
court, and shall have the right to conclude cases anywhere that have
been started there, but when he stays on his estate he shall not be
able to send out his bailiff or cite parties to law.
(10) If any retainer, having an honour, dies on campaign, his son or
kinsman shall be granted a similar honour; and if a serviens dies in
the same way, his son shall be given as the king deems fit.
(11) If foreigners, namely good men, come to the kingdom, they shall
not be raised to dignities without the consent of the kingdom.
(12) The wives of those who die either by sentence of death or by
falling in duel or by any other cause shall not be cheated out of their
dower.
(13) Retainers may follow the court or travel anywhere only inasmuch as
the poor are not oppressed or despoiled by them.
(14) If any lord does not honourably conduct himself according to the
character of his county [office} or ruins the people of his castle, he
shall upon conviction be dishonourably deprived of his office before
the whole kingdom and return what has been taken.
(15) Grooms, houndsmen and falconers shall not dare to descend upon
the villages of servientes.
(16) We shall not bestow in perpetuity whole counties or any other
dignities as estates or possessions.
(17) No one shall at any time, moreover, be deprived of possessions
obtained by proper service.
(18) Again, servientes who have received permission from us can freely
go to our son, or from the older to the younger, without their
possessions being destroyed. We shall not receive anyone whom our
son has condemned by proper judgement or whose case has been
opened before him until it be concluded in his court, and our son
shall do likewise.
(19) Castle warriors shall be maintained in the liberty established by the
holy king. Similarly, foreign guests of whatever nation shall be
maintained in the liberty originally granted them.
(20) The tithe shall not be paid in silver but, as the earth brings it forth,
rendered in wine and grain, and should the bishops object, we will
not support them.
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(21) The bishops shall not give over to our horses the tithe on the estates
of servientes, nor shall their people be obliged to convey these tithes
to royal estates.

(22) Our pigs shall not be pastured in the forests or meadows of the
servientes against their will.

(23) Our new coins shall be valid for a year, from Easter to Easter, and
pennies shall be the same as they were under King Béla.

(24) Ishmaelites and Jews shall not be made lords of the chamber of the
mint, of salt and of toll {or} nobles of the kingdom.

(25) Salt shall not be stored in the centre of the kingdom, except in
Szalacs and Szeged, and in the borderlands.

(26) Possessions shall not be granted outside the kingdom; if some have
been granted or sold, they shall be returned to the people of the
kingdom for redemption.

(27) The sable tax shall be rendered in the manner established by King
Koloman.

(28) If someone has been condemned by judicial process, no man of
might may protect him.

(29) Lords shall enjoy only the rights of their county office; the rest that
pertains to the king, namely the bucket tax, tolls, the ox tax and
two-thirds of castle dues, the king shall obtain.

(30) Again, none other than these four retainers — the Palatine, the ban,
and the lords of the court of the king and queen — shall hold two
offices.

(31) And in order that this grant and ordinance of ours shall be valid in
our time as well as in that of our successors for ever more, we have
ordered that seven identical letters be drawn up and confirmed with
our golden seal, so that one copy be sent to the lord pope that he
may have it copied in his register, a second copy in the keeping of
the Hospital, a third in the keeping of the Temple, a fourth with the
king, a fifth with the chapter of Esztergom, a sixth with that of
Kalocsa, and the seventh shall be reserved for the incumbent
Palatine, so that he, having this text always in his sight, shall not
depart in any way from the aforesaid, nor shall he permit the king,
the nobles or anyone else to depart from it, so that they may rejoice
in their liberty and on this account remain always faithful to us and

our successors and not deny the obedience due to the royal crown.
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We have also decreed that if we or any of our successors should at any
time seek to go against this settlement, both the bishops and the
retainers and the nobles of the kingdom, in common or singularly, now
and in future, have by this authority for ever more the freedom to resist
and speak against us and our successors, without the taint of infidelity.

Given by the hand of Cletus, chancellor of our court and dean of the
church of Eger, in the year of the Incarnation of the Word 1222, when
the venerable John is Archbishop of Esztergom, the venerable Ugrin the

Archbishop of Kalocsa, Desiderius the Bishop of Csandd, Robert of

Veszprém, Thomas of Eger, Stephen of Zagreb, Alexander of Virad,
Bartholomew of Pécs, Cosmas of Gy6r and Briccius of Vic, in the
seventeenth year of our reign.

Note

1. Re-translated, with the kind permission of Charles Schlacks, from the text
published in Jinos M. Bak et al. (eds), Decreta Regni Mediaevalis Hungariae — The
Laws of the Medieval Kingdom of Hungary 1000—1301 (Idyllwild, CA, 1999),

pp. 32-5.
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THE RAKOS DECLARATION (1505)!

We Thomas, cardinal of St Martin ai Monti of the Holy Roman Church,
and Gregory of Frankopan, archbishops of Esztergom and of the
canonically united Kalocsa and Bics, and Sigismund Thurz6 bishop of
Transylvania, George bishop of Oradea, royal chancellor, Francis bishop
of Gy6r, Nicholas Csiki bishop of Csandd, Nicholas Bathori bishop of
Vic, Stephen bishop of Nitra, and John Orszdg bishop-elect of Srem, and
Bartholomew prior of Vrana and count of Dubica; item Emeric Perényi,
perpetual count of Abadjvdr, Palatine and Judge of the Cumans, Count
Peter count of Svity Jur and Pezinok, judge royal and voivode of
Transylvania [followed by 29 named barons and principal office-holders,
and a further 24 lesser office-holders]; item Stephen KeserU of Gibarth
and Ladislas of Sveti Petar of Vukovar County; Francis Herczeg of
Szekes6, Stephen Istvanffy of Kisasszonyfalva, John Bika of Teremhegy,
George Orbondsz of Carasova and Leonard Dacsé de Or of Baranya
County {followed by a further 69 persons listed by county}, all the
aforesaid nobles, lords and magnates of the same kingdom gathered at
our present Diet and general assembly on the Field of Rakos, ordered by
our lord, King Wladislas, for the feast day just passed of the Blessed
Archangel Michael, do commend to all by these presents the following.
Since nothing on earth is more pleasing to God or commensurate with
human nature than a common fatherland where all men may gather, it is
proper to have most ample and diligent discussion and to expend every
effort, endeavour and care, and indeed every thought and purpose, on the
welfare and security of the fatherland and its people, so that it be safe and
sound, and to defend it both now and in the perilous times ahead with
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precision and vigilance, and thus ward off the dangers which may easily
befall it on account of the carelessness and sloth of its guardians, so that
it may reside in safety and tranquillity and be fast on every side.
We, therefore, being always mindful of the grievous and almost
complete waste and want of this renowned kingdom of Hungary,
wishing in the manner of the best gentlemen of the realm and as lovers
and guardians of our fatherland responsibly to discuss its desolation and
the urgent threat to it, have held many diets, rendering there great
and unimaginable effort, labour and expense. And some matters were on
these occasions improved and made right on account of these endeavours
and efforts, but we ascertained one in particular that has overwhelmingly
reduced this kingdom of ours to ruin and exhaustion, and to shameful
desolation and disfigurement in all its parts. It is that this kingdom has
on very many occasions been ruled by alien and foreign lords and kings.
Whichever way we look at those times, it is easily apparent that this
kingdom never suffered greater damage, danger and desolation than
when it was held and governed by a foreign rulership not of its language.
For these foreign rulers pursued their private affairs, and before they
came to learn the manners and customs of this Scythian people (which
just as it originally took this kingdom with the greatest shedding of its
blood and the enormous death of its kinsmen, is still accustomed to
defend itself with weapons of iron), always inclined more to idle ease
than to arms. It is a fact that Bosnia, Serbia, Halych, Volodymyr,
Bulgaria and Dalmatia, and many other fortified places, were lost to this
kingdom by their neglect, to such an extent that, with the extremities
lopped off, we are astonished that the attacks of the enemy have not
reached the centre. We judge losses to have been far fewer when this
Hungarian people, drawn by the sweetness of the native soil, chose for
themselves a suitable king not from among foreign nations but from
their own people. For brevity’s sake, we omit the deeds and splendid
accomplishments of the most serene Andrew II, namely the father of
King Béla IV, and of Louis and Matthias and of other godlike kings of
Hungary (by which they made the Scythian people not only resplendent
and magnificent in name and reputation, but also spread and diffused its
renown far and wide across the whole world and even to the heavens).
None of these, who are known to have been raised to high kingly rank
from the lineage of Hungary, incurred loss but they brought instead
expansion and benefit to the kingdom; by contrast, those who were of a
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foreign nation have not only brought danger to this kingdom but also
the greatest ignominy to this people, even to the extent that savage
forces sometimes cruelly attack the innards of the kingdom. They wish
on top of this that the greatest harm and supreme loss should befall us —
that our current and most gracious lord, Lord Wladislas, king of
Hungary and Bohemia, who has not only graciously governed and
preserved us in all our grace and freedom but also renewed many of our
liberties, should perish and die without male heirs, that we and this
kingdom should remain in the greatest crisis and that some foreign
prince should violently usurp the kingdom, reducing it to permanent
servitude. Above all else, we are fully led by the reason that throughout
the whole world there is no nation or people that does not choose its king
and lord from its own people, blood and nation. Lest this kingdom,
which is the bastion and shield of Christendom and which with great
slaughter of its own has always defended Christendom, should seem
humbler and more luckless than others, we have decided and in complete
unanimity, both from the highest to the lowest and from the lowest to
the highest, decreed and ordained that from now on whenever and
however often this kingdom shall lack a prince and king, and there be no
male heirs who by the law and custom of this kingdom are entitled to
succeed, then we shall ever more choose as our king no one from foreign
nations and their languages, but only a Hungarian who is fit and proper
for the office of ruler, and we shall appoint him as our lord and king by
equal vote and unanimous consent and will, and on the Field of Rédkos
and nowhere else, and elect, appoint and accept him. Since there are,
however, several neighbouring princes and rulers, who strive daily to
claim this kingdom for themselves, and who after the death of our
aforementioned most serene king, should he die — God forfend! —
without male heirs, or even in his own lifetime, may endeavour to assault
or invade with arms this kingdom or its parts and appendages, and to
subdue him and us by force of arms even, and lest in such a case this
kingdom and its parts, and especially our kinsmen and friends on the
frontier, are subdued by those who wish to occupy and take for
themselves this kingdom without our unanimous election and our
statute on this matter or in any other way, we have promised and sworn
and do promise and swear in our persons and in the names of our
succeeding heirs, all with the hand of obligation, we the prelates on the
purity of our conscience, and we the barons, lords and nobles on our
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Christian faith and on our honour and goodness that in such a case none
shall desert the other, but each support one another with his entourage to
uphold what has been prescribed above and the content of this statute of
ours and, should there be the need, with as much might as he has to
faithfully bring succour at all times, and, if necessary, the whole of this
kingdom, and thus we, each and every one of us, are obliged to rise up to
engage the enemy and to fight to the death for our fatherland. Nor, in the
meantime, shall we conclude any treaty until and up to the point that we
have secured our freedom from the enemy, freed with God’s help this
kingdom from attack or invasion, and returned it to a condition of peace.
Should any of us presume to do contrary to the above then they shall be
considered permanent traitors to the kingdom, whom neither the Royal
Majesty then incumbent nor the entire kingdom may pardon, but they
shall bear the yoke of perpetual servitude and servility without
possibility of remission. Recorded in writing and confirmed by our seals
(we the prelates and barons applying our seals with our true devices; we
the aforesaid lords and nobles under the official seals of the
aforementioned lords, Emeric Perényi, Count and Palatine, and Count
Peter, Judge Royal and Voivode of Transylvania). Given on the aforesaid
Field of Rakos, on the fifteenth day of our said general assembly. 1505.

Thirty-six impressed seals may still be counted below the text with
additional impressments and spaces. No chancellery or notarial marks
are discernible but there is a faint scribal monogram on the verso.

Note

1. Hungarian National Archives, State Archives (Magyar Nemzeti Levéltdr,
Orszagos Levéltira, hereafter MNL, OL), Section DL, 39335; the Latin text is also
given in Janos M. Bak, Kinigtum und Stinde in Ungarn im 14.—16. Jahrbundert
(Wiesbaden, 1973), pp. 158-9; see also Henrik Marczali, A magyar tirténet
kiltfGinek kézikimyve (Budapest, 1901), pp. 317-20.
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EXTRACTS FROM STEPHEN
WERBOCZY’S TRIPARTITUM (1517)"

Part One, Chapter 3

{6} But after the Hungarians came to recognize the truth and receive
the Catholic faith, inspired by the grace of the Holy Spirit and through
the efforts of our holy king, and they elected him their king and
crowned him of their own free will, then the community, by the
authority of the community, transferred to the jurisdiction of the holy
crown of this realm and consequently to our prince and king, the
right and full power of ennoblement, and therefore of donating estates
that adorn the nobles and distinguish them from the non-nobles,
together with supreme power and government. Hence now all nobility
originates from him, and these two, by virtue of some mutual transfer
and reciprocal bond between them, depend upon each other so closely
that neither can be separated and detached from the other and neither
can exist without the other.

[71 For the prince is elected only by the nobles, and nobles are created
and adorned with the dignity of nobility only by the prince.

Part One, Chapter 9
The four privileged and chief liberties of noblemen

Although nobles possess a great number of liberties, as are set out in
royal letters of privilege and statutes, the four which are regarded as the
principal ones I have thought to list here.



60

AHHC Appendix [11—25/9/2018—NANDHINI.P—576448—IBTauris

(1)

(2)

()

)

)

6)

)

APPENDIX 11 257

The first is that they cannot ever be arrested by anyone in their
person at anyone’s instance, complaint or request without being
first cited or summoned and condemned by judicial process.

This right, however, is extinguished in criminal deeds and cases,
namely homicide, the burning of villages, theft, robbery, or
banditry as well as violent adultery; in which cases any such person
would lose the honour, title, and liberty of nobility. And, if
possible, such a person can be freely detained even by a peasant hand
at the place where the crime and wrong were committed and
condemned according to his misdeeds and deservedly punished.
However, if he flees the place of the wrong and evades the hands of
his pursuers, afterwards he must not be condemned and punished
unless by way of citation or summons and judicial process.

The second liberty is that the nobles of the whole realm are subject
to the power of no one other than the lawfully crowned prince
(as explained above); even our prince himself may not, by virtue of
his ordinary power, disturb any of them in his person or his
belongings upon anyone’s mere complaint and malevolent
insinuation without legal proceedings and without the hearing
the other part.

The third is that they can freely use and enjoy as they will their
legitimate {property] rights and all revenues within the boundaries
of their estates at all times; they are held entirely exempt and free
from any servile obligation, and from paying taxes and dues, tolls,
customs, and the thirtieth. They need only to serve under arms in
defence of the realm.

The fourth (not to mention the others) and last one is that if any of our
princes and kings would venture to act contrary to the liberties of the
nobles stated and expressed in the general decretum of the most
excellent prince our former lord King Andrew the Second, called ‘of
Jerusalem’ (which decree every Hungarian king is wont to swear an
oath to observe before the holy crown is placed on his head), then they
have the perpetual liberty to resist and oppose without the taint of
infidelity.

By ‘nobles’ in this context you should understand in general all the
lord prelates, barons, and the rest of the magnates, as well as the other
lords of this realm, who (as explained above) are always protected by
the prerogative of one and the same liberty.
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THE LAWS OF 1687

Law I {the coronation oath}

We Joseph, by the Grace of God, king of Hungary etc., swear by the
living God, by His most holy Mother the Virgin Mary, by all the saints:
that we will keep the Churches of God, the prelates, barons, nobles,
free cities, and all inhabitants of the country in their immunities and
liberties, laws and privileges, and in their old, good and approved
customs, as the king and the assembled Estates as the king and the
assembled estates shall agree on the interpretation and application
thereof; we will do justice to all, we will observe the decree of His
Majesty Andrew of blessed memory (excepting and excluding Article 31
of that decree, from ‘if we, etc.’, to ‘taint of infidelity’); we will not
alienate nor diminish the frontiers of our kingdom of Hungary, nor
of anything that belongs to it by whatever right or title, but rather
increase and extend them so far as we are able; and we will do all else that
we can justly do for the general good, honour and increase of all the
estates and of all our kingdom of Hungary; so help us God and all
the Saints.

Law II

[...}1 And in commemoration of these great and ever-memorable benefits
[i.e. the liberation of the kingdom from Ottoman occupation}, and in
ever-visible token of their gratitude and humble devotion, the said
estates of the realm of this kingdom of Hungary and of the territories
attached thereto declare that in future they will for all time recognize as
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39 their legitimate lord and king none other than the male heir in
40 primogeniture truly and lawfully begotten by this His Imperial and
41 Royal Majesty (as already determined by Law V of 1547 and other laws
42 relating thereto) and will therefore always, and whenever the occasion of
43 such inauguration recurs, after reception of articles contained in the
i above-mentioned diploma, or royal assurance thereon, and oath taken in
45 the form used by his predecessors, crown him in the assembled Diet

46 within this kingdom of Hungary.
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THE LAWS OF 1790/1'

A total of 74 laws were enacted at the Diet of 1790/1, many of which
would not be considered to be of ‘constitutional’ standing in modern
jurisprudence (for example, the royal oath refers to the pursuit of
‘glory’ and the ‘aggrandizement’ of the kingdom through conquest and
the acquisition of dominion, while other laws deal with municipal
issues, tax exemptions, and the naturalization of specifically named
foreign nobles). Of prime constitutional importance, however, were
Laws I and II. The first of these recorded how Leopold was to be
crowned according to the hereditary laws of succession (Laws I and 1T of
1772/3), while the second stipulated that the Inaugural Diploma
should retain the form of the by then ‘traditional’ diploma of 1711.
Law IIT outlined how the inauguration and coronation of new rulers
should take place within six months; this was designed to prevent any
recurrence of Joseph’s omission of the coronation oath. Law IV recorded
the election of Archduke Alexander Leopold, the king’s brother, as
Palatine, who was to reside in Hungary and take command of the
national armed forces, as stated in Law V. Law VI laid down that the
Holy Crown was to be kept in Buda. Laws X and XII declared Hungary
to be a free and independent kingdom, and also granted the nobility
the shared right to enact, annul and interpret the laws. Law XIII
stipulated that the Diet was to be held each three years in order to
address both royal legislative proposals and the grievances of the
nobility (later this Act was, of course, often ignored by Francis I). Law
XIV affirmed that the Vice-Regal Council was the highest political
organ in the country, and that Hungarians should make representations
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directly to the king if unlawful commands were issued to the country.
Law XVI banned the introduction of ‘foreign languages’ (meaning
German) in matters of government, while Law XVII declared that
Hungarians would be appointed to the various ministries of state, and
that they would be involved in decision making related to foreign
affairs. Law XIX pronounced that no subsidies or contributions,
whether in cash, kind or recruits, would be levied without the consent
of the Diet. Law XXVI granted Protestants the right to practise their
religion freely: they were free to build churches and schools without
the oversight of the Catholic Church. However, matters pertaining to
marriages and divorces were taken away from civil courts and handed
over to ecclesiastical jurisdictions, where Catholics retained certain
prerogatives. For example, mixed faith marriages could only be held
before a Catholic priest, and lawsuits deriving from such marriages
were brought before Catholic episcopal sees. Children born of such
families were to be raised as Catholics if the father was Catholic; if the
mother was Catholic, then the children would follow their parents’
religion on the basis of gender. Conversion to Protestantism was to be
reported to the king, and converts were required to undertake six weeks
of religious education; if they still wished to convert afterwards then
they were free to do so. Similarly to the above, Law XXVII affirmed the
religious rights of the orthodox Greek or non-united church.
Gambling was banned by Law XXXI. Law XXXV urged the nobility
to treat their peasants fairly and ensure justice after the reinstatement
of the manorial courts; otherwise it guaranteed peasants the right to
move on 12 March of each year after settling debts to their lords and
acquiring permission from the county’s vice-lieutenant. The system of
Maria Theresia’s Urbarium, which regulated the upper limit of the
peasantry’s payments to the nobility, was left intact. Law XXXVIII
granted Jews the right to relocate to all areas of Hungary from
where they had been expelled (apart from mining towns). Law XLII
banned the use of torture to exact confession, as physical
punishment was restricted to criminal law. Finally, Law XLIII granted
burghers and ignobles the right to appeal against court decisions,
a privilege previously reserved for the nobility. While a detailed
exploration or indeed exhaustive translation of these laws is beyond the
scope of this book, what follows below is a brief sample of some
of the above.
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The Royal Oath Sworn by Leopold II upon his Coronation

We, Leopold II, supreme Roman Emperor chosen by God’s grace, the
Apostolic King of Germany, Hungary, Czech, Dalmatia, Croatia,
Slavonia, etc., Archduke of Austria, etc., as the King of Hungary and its
annexed lands as mentioned above, hereby swear to the living God, to his
holy mother the Virgin Mary, and to all saints, that we shall preserve the
Churches of God, the prince primate, knights of the banner, magnates
and noble lords, the free cities, and kingdom-dwellers of all orders, in all
their immunities and freedoms, rights, laws, privileges and in all their
old good and accepted customs; we will administer justice to all; we will
maintain the laws of the late Supreme King Andrew (except for and
excluding the clause of Article 31 which begins: Quodsi vero nos etc.,
and continues up to the words: in perpetuum facultatem); we will not cede
or sever the boundaries of our country, or indeed any of its parts that
belong to it by right or title; indeed, we shall seek to enlarge and expand
them insofar as it is possible, and do everything we justly can for the
public good, glory, and aggrandizement of every order and all people of
Hungary. May God and all his saints help us.

Article X of 1790/1

On the Independence of the Kingdom of Hungary and
of the Parts Thereto Annexed
On the humble proposal of the Estates and Orders of the Realm, His most
Sacred Majesty has deigned to recognize that although the Succession of
the Female Line of the Austrian House — established in Hungary and the
Parts thereto annexed by Laws I and II of 1723 — belongs according to
the fixed Order of Succession, in indivisible and inseparable possession, to
the same Prince to whom it belongs in the other kingdoms and hereditary
domains situated inside or outside Germany; nevertheless, Hungary and
the Parts thereto Annexed is a free Kingdom, and with regard to its entire
lawful form of administration independent (including therein every
branch of its Dicasteria [i.e. counties and municipalities]), that is, it is not
subject to any other Kingdom or people, but possessed of its own
Consistence and Constitution; therefore it must be ruled and governed by
its hereditary and lawfully Crowned kings, consequently by His most
Sacred Majesty too, and by his Successors, according to its own Laws and
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Customs, and not after the example of other Provinces, as is stipulated by
Law III of 1715 and Laws VIII and XI of 1741.

Article XII of 1790/1

On the Exercise of Legislative and Executive Power

That the Right to the enactment, abolition and interpretation of the
laws in Hungary and her annexed Parts, without violation of law VIII of
1741, is jointly shared by the lawfully crowned Prince and the lawfully
assembled Orders and Estates at the Diet, and that [this right} cannot be
exercised with its [the Diet’s} exclusion: His Sacred Majesty voluntarily
acknowledges and gracefully declares that He shall uphold this right of
the Orders as inviolate, and just as He has received it from his Divine
Forebears, so too will He transmit this right to his August Successors
unimpaired, thus assuring the Orders and Estates of the Realm that he
shall never govern the Kingdom and its Annexed Parts through Edicts or
so-called Patents, which in any case are never to be accepted by the
Realm’s Courts of Law; the issuing of Patents is reserved only for Matters
whereby their Publication is the sole effective means of accomplishing a
necessary end that is in any case concordant with the Law. Furthermore:
The form of the judicatures as they have already been, or are to be,
established by law, shall not be altered by Royal Authority; neither shall
the execution of lawful sentences be obstructed by edict, nor shall their
obstruction by others be permitted; nor shall the lawful sentences of the
Law Courts be overruled, nor revised by the Crown, or indeed by any
political office of government; instead, judges who are to be appointed
without distinction of religion are to hold courts of law in accordance
with the existing laws and accepted customs of the country, or
[in accordance with} those [laws} that are to be adopted; executive power
is to be exercised by Royal Authority in accordance with the laws.

Article XVI of 1790/91

That Public Affairs shall not be conducted in Foreign Languages
and that the Hungarian Language shall be Conserved

His Holy Majesty assures the faithful Orders and Estates that no foreign

language will be introduced for any matter; and in order that the native

Hungarian language may spread and become more polished, a special
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153 teacher will be appointed to teach Hungarian language and composition
154 in the gymnasiums, academies, and at the Hungarian university, so that
155 those who do not know and wish to learn this language, and those who
156 already know the language but who wish to perfect their knowledge,
157 may gain the opportunity to fulfil their desires in accordance with
158 the aforesaid goals; matters of government will for the time being be
159 negotiated in Latin.

160 Translated by Philip Barker
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ROBERT TOWNSON'S
TRANSLATION OF LAW XXVI
OF 1790/1!

In Travels in Hungary, with a Short Account of Vienna in the Year 1793,
published in 1797, the English natural historian and mineralogist
Robert Townson (1762—1827) provided an account of his journeys
through Vienna, Hungary and the Tatra Mountains, accompanied by the
Carpathian—German botanist Thomas Mauksch (1749—-1832). Town-
son, sometimes residing with notable Hungarians such as Count Ferenc
Széchényi (see notes above), eschewed stereotypical descriptions of
the Hungarians as ‘savages’ by their Austrian neighbours, and set out to
methodically describe both the natural peculiarities and socio-political
structure of Hungary. In doing so, he commented upon what he saw as
the Magyars’ failings (such as the jealous retention of noble privilege and
the widespread poverty of the peasantry), and their achievements, such as
Law XXVI of 1790/1, ‘On the Matter of Religion’, which Townson
lauded for its spirit of toleration. “Where is there a nation in Europe, in
which the seceding religions have the privileges they have here?” asked
Townson, although he later tempered his admiration by suggesting that
tolerance was largely secured by monarchical imposition: ‘T am sorry
to be obliged to detract something from this favourable account by
observing, that the kings of Hungary, as first patrons of the Church, have
great influence in religious matters.”” Even so, Townson felt the law
remarkable enough to provide a translation for his contemporaries.
This translation is provided below:
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‘[...}in future, without respecting any new ordinances or privileges,
all orders, barons, magnates, nobles, royal free towns; as likewise the
market towns and villages, shall have the free exercise of their religion;
with liberty of building churches, even with steeples and bells, and
possessing schools and churchyards: and nobody, of whatever rank he
may be, under any pretext, shall be in anywise hindered or impeded in
the enjoyment of this privilege, by his majesty, or other landlords. The
peasants, whether resident in market towns, villages, or royal domains,
shall likewise, for the general good and public peace, not be prevented
from enjoying the same advantages, either by his majesty, his ministers,
or other landlords. For the confirming of which it is decreed, that
henceforth all distinction of public and private worship shall cease;
that private shall no longer exist; but that everywhere it shall be public;
consequently it shall now be permitted to the protestants (as it will be
fixed afterwards) to appoint ministers, build and repair churches, with
or without steeples, parsonage houses and schools, everywhere; even in
those places where hitherto there have been none; without further leave
being granted; but with this proviso, that, as the government must be
particularly attentive to the support of the zax-bearing subjects, where it
is intended to introduce free religious worship, to build churches,
chapels, or to appoint ministers, previously a mixed committee of the
county, in the presence of the landlord, yet without the diocesan, shall be
held, accurately to examine and to acquaint the county of the requisite
expenses to be incurred; of the number and wealth of the people and
settled inhabitants, and whether they are able to bear the requisite
expenses; and when according to this examination it appears that the
number of the people and the funds are sufficient, the landlord shall fix a
spot of ground, where the church, parsonage house, and school may be
built. But the catholic inhabitants are by no means bound to assist,
either by money or labour. This is likewise to be observed towards the
protestant landlords and people, when a catholic church is to be erected.

‘But it is to be observed, that the introducing of religious worship,
the building and repairing of the churches and parsonage houses, &c.
always remain free and unrestrained to the protestant nobles and
landlords.

‘In consequence of this religious liberty, the protestants cannot under
any pretext, under the penalty of pecuniary fines, whether they are
artificers or people of rank, be compelled to be present at the holy
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77 mass, processions, or other religious ceremonies, notwithstanding
78 corporation privileges.
79 “The protestants of both confessions must in religious matters depend
80 on their own spiritual superiors alone; but that this subordination in
81 spiritual matters may obtain its proper organization, his sacred majesty
82 has resolved to establish that order, which meets with the general
83 approbation of the clergy and laity of the protestant religion, as well
84 concerning the appointment of superiors and directors, as the other
85 regulations, without invading religious liberty; for which reason his
86 majesty, in consequence of his right of supreme inspection, will hear the
87 protestants, and likewise take care that a proper discipline, agreeable to
88 the principles of their religion, shall be introduced: in the meantime it is
89 decreed, that the church laws already existing, which are introduced by
90 their directors, and which at present are followed, and likewise those
91 which in future, according to the sense of this law, shall be introduced,
92 shall not be altered by any dicasterial or royal ordinance. They shall not
93 only be allowed to form consistories, but likewise to call synods; his
94 majesty to appoint the place of their meeting: but his majesty must
95 previously be informed of the number of the persons to be present, and
96 the business to be considered, which shall likewise be determined by
97 him; and likewise such a synod called by permission of his majesty,
98 whether it be of the Lutherans or Calvinists, must admit to be present
99 a deputy from his majesty, if he requires it, of whatever religion this

100 deputy may be; who indeed cannot direct or preside, but only have the
101 inspection. But the church laws or ordinances made in these synods,

102 shall only be valid after the royal inspection and approbation; and
103 his majesty, notwithstanding the mentioned liberties, has reserved to
104 himself the executive power of supreme inspector, through the legal
105 courts, as likewise the other royal prerogatives in the religious concerns
106 of the protestants.

107 ‘The protestants can likewise retain their #rivial and grammar
108 schools where they are already existing; and can, with the royal consent,
109 establish new ones, both inferior and superior; appoint or dismiss

110 professors, rectors, subrectors, and school-masters; increase or diminish
111 them; and in future elect local, superior, and general directors, or curates,
112 of the schools from amongst themselves; likewise fix the method and
113 order of study: but here likewise his majesty has reserved to himself,
114 through the legal courts, the superintendance, so that the general
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management of the literary police, the determination of which the states
have most humbly referred to his majesty, shall extend over this.
The students shall be permitted to collect (money) for themselves, or for
their ministers, and to frequent foreign academies, and enjoy all the
stipendia destined for them. The protestants can freely print symbolic
(catechistical), theological, and other religious books, under the care of
those whom they have chosen for this purpose, and whose names have
been transmitted to the royal lieutenancy; but with this condition, that
they contain no derision, ill-natured or satirical remarks upon
the catholic religion; upon the responsibility of the censors, who have
permitted their impression. The three copies, as ordained by the law,
must be transmitted to his majesty, through the royal lieutenancy.

‘The church dues which the protestants have hitherto paid to the
catholic parish priests, school-masters, or other such officers, either in
money, productions, or labour, shall in future entirely cease, and after
three months, reckoning from the publishing of this law, shall be no
more anywhere demanded, except the protestants make use of them of
their own accord; and in this case they must render the same as the
catholics. How this deduction, from the incomes of the catholic parish
priests, may be made good to them his majesty will condescend to hear
the representations of the royal lieutenancy; but it is now made known,
that he will never permit anything to be demanded from the rax-bearing
people,” or the royal treasury, on account of these indemnifications.

‘On the building or repairing of churches, parsonage-houses and
schools, the protestants are not obliged to assist the catholics with
labour, nor the catholics the protestants; therefore the former contracts of
this nature are hereby declared invalid.

‘The protestant ministers may visit the sick and imprisoned of their
religion, with the requisite care and prudence, at all times and in all
places; prepare them for death, accompany them to, and support them at,
the place of execution; but may not make any harangues to the people.
The catholic priests when they are called to the sick imprisoned, or to
those sentenced to die, and observe the requisite care, can by no means be
denied admittance.

“The public charges, offices, and honours, whether high or low, great
or small, shall be given to natural-born Hungarians, who deserve well of
their country, and possess the other requisite qualifications, without any
respect to their religion.
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“The protestants are freed from swearing by the usual legal oath, that
is, by the holy Virgin Mary, the saints and chosen of God.

‘The pious foundations and donations of the protestants which
already exist, or which may in future be made for their churches,
ministers, schools and students, hospitals, orphan-houses, or their poor,
cannot be taken from them under any pretext, nor yet the care of them:
but rather the unimpeded administration of them shall be intrusted to
those from amongst them to whom it legally belongs; and those
foundations, which perhaps may have been taken from them under the
last government, shall be returned them without delay. The supreme
royal inspection extends itself likewise over such foundations, to the end
that the intent of the founders may be answered.

‘All affairs of marriage of the protestants are left to the decision of
their own consistories: nevertheless his majesty, out of his royal care,
after having consulted the protestants, will take such measures that the
organization of the consistories may secure the rights of the litigating
parties; and at the same time the principles by which these are to
judge mall be transmitted for his inspection and approbation. In the
meantime, these lawsuits on marriage shall be tried in the civil courts
according to the principles laid down of late years, that is, before the
courts of justice, in the counties and districts where these exist; and
before the magistrates in the royal free and mining towns; yet with the
right of appealing, when the circumstances require it, to the royal court,
and even to the Septem-viral court.

‘Tt must be observed, that the sentence of divorce only possesses a
civil effect, and the bishops cannot be bound to admit of the entire
dissolution of the marriage bond; nor extend it to the catholics in cases
where what is considered by the laws as a degree of consanguinity
prohibited in marriage is by the principles of the protestants allowable.
His majesty has, as it was done under the Emperor Joseph, allowed them
once for all, to contract marriages in the third and fourth degree of
consanguinity, without further dispensation.

‘As by these laws the free exercise of religion and the maintenance of
the churches, schools, &c. &c. of the protestants are provided for in the
surest manner; it is likewise determined, for the further maintenance of
peace and harmony between the catholics and protestants, that both
parties shall remain in the possession of the churches, schools, &c. &c.
which they now possess; the foundations of the catholics being in future
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applied to the benefit of the catholics, and those of the protestants for the
use of the protestants; so that not only all recoveries on both sides shall
be forbidden (except that the protestants are allowed to prove their claim
to the Zirmay, Hrabowsky and Apaffy foundations), but likewise no
such taking possession of churches, schools, &c. &c. can be permitted,
and those who shall be guilty of such acts of violence shall be fined six
hundred guldens (about sixty pounds), according to the intent of
the fourteenth article of 1647.

‘Since the changing from the catholic religion, to either of the
protestant religions permitted by the constitution, is contrary to
the principles of the catholic religion, such cases must be made known
to his majesty, to prevent any rash steps. It is likewise prohibited,
under severe punishments, to entice by any means a catholic to the
protestant religion.

‘It has been already made known, that these privileges of the protestants
are only valid in the kingdom of Hungary; wherefore the kingdoms of
Dalmatia, Croatia, and Sclavonia, are left in the further enjoyment of the
laws of their country. The protestants therefore within the limits of these
kingdoms are not permitted to possess immoveable property, nor to fill
public or private offices: yet they have the liberty of maintaining, through
the medium of the laws, their ancient rights; and when they by this means
obtain their possessions, his majesty takes upon him to provide for their
indemnification; and the few places in lower Sclavonia, which are partly
Lutherans, partly Calvinists, shall continue in the enjoyment of free
religious worship, as hitherto. Lastly, the protestants shall have, on account
of commerce and manufactures, free liberty to hire dwellings; but not to
acquire houses or landed property from nobles or citizens.

‘Children that are, or shall be, born of a mixed marriage (and it is to
be noticed that such marriages must always be performed by catholic
priests, who are strictly forbid, under any pretence, to attempt to hinder
them) shall all be of the religion of the father, if he be a catholic; but if
the mother be a catholic, then the male children only are to follow the
religion of the father.

‘Law-suits on marriage, as well those which exist from the connection
between the two religions, as likewise those which arise from the
conversion of one sex from the protestant religion to the catholic, belong
to the spiritual catholic jurisdiction, because in both cases it is

concerning a true sacrament.
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‘The protestants of both confessions are bound externally to observe
the feasts which are now celebrated by the catholics, but not internally,
as in their own dwellings, where they are allowed to carry on all their
usual professions, which do not disturb religious meditation; and it is by
this ordered, that all landlords and masters of families, under the penalty
of public prosecution, do not prevent their subjects and servants,
whether they be catholics or protestants, from the observance of the
festivals and ceremonies of their religion.’
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THE APRIL LAWS’ OF 1848!

What follows is a brief selection of the April Laws, which are commonly
thought to have marked the transformation of the feudal Hungarian
kingdom into a modern constitutional monarchy. The famous Law III
stipulated that a Palatine-Vicegerent would exercise the prerogatives of
the absent Habsburg emperor, and established an independent ministry,
responsible to the Hungarian Diet in Budapest, that would oversee an
independent civil administration, armed forces and judiciary. Law IV
established an annual Diet in Budapest. Law V amended the old
feudal system of representation and extended suffrage from roughly
2-3 per cent to 7 per cent of the population, enfranchising males
over 20, qualified by restrictions according to property, income and
education. Law VI ordered the incorporation of the Partium into the
lands of the Crown, while Law VII decreed the union of Hungary and
Transylvania. However, while all the former lands of the Holy Crown
were to be included as part of the Hungarian State, Law V decreed
that parliamentary representatives must speak Hungarian. Law VIII
abolished noble tax exemption, and Law IX discontinued the robot (the
labour owed by peasants to their landlords) and abolished the manorial
courts, while providing state-financed compensation to landowners. Law
XIIT abolished the tithe, while Law XV abolished avicitas, the principle
of the legal inalienability of the noble estates. Law XVIII affirmed
the end of censorship and the liberty of the press, while full religious
freedom was granted by Law XX. Laws XXI and XXII established the
national colours, coat of arms, and a national guard. While these laws
were constitutionally confirmed by Emperor Ferdinand I on 11 April
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1848, Austria denied their validity after the defeat of the Hungarian
Revolution in 1849, even if many Hungarians continued to insist on
their legality.

Law III of 1848

On the Formation of a Responsible
Hungarian Ministry
ARTICLE 1. The person of His Majesty the King is sacred and inviolable.

ART. 2. In the absence of His Majesty the Palatine-Vicegerent shall,
within the country and its annexed parts, while preserving the integrity
of the relationship between the Crown and the empire, in conformity
with the law and the constitution, exercise with full authority the
executive power, and in this respect the person of the current Palatine,
Imperial and Royal Archduke Stephen, is similarly inviolable.

ART. 3. In the absence of His Majesty the Palatine-Vicegerent
shall exercise executive power in conformity with law, through the
independent Hungarian ministry, and no ordinance, order, decision, or
appointment shall have force unless it is countersigned by one of the
ministers residing at Budapest.

ART. 4. Each member of the ministry shall be responsible for all of his
official actions.

ART. 5. The official seat of the ministry is Budapest.

ART. 6. In all matters which have heretofore been within the power of the
Royal Hungarian Chancellery, of the Royal Council of the Regency,
and of the Royal Council of the Treasury, including therein mining, and
especially in all civil, ecclesiastical, financial, and military affairs, and
in general in all matters relating to national defence, His Majesty
shall henceforth exercise the executive power exclusively through the
Hungarian Ministry.

ART. 7. It shall be within the immediate power of His Majesty, in every
case with the countersignature of the proper responsible Hungarian
minister, to appoint archbishops, bishops, priors, and abbots as well as
standard-bearers, to exercise executive clemency, to grant noble rank,
titles, and orders.
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ART. 8. His Majesty shall also only pass resolutions concerning

78 the deployment of the Hungarian Army outside of the country’s
79 borders, and furthermore concerning appointments to military offices,
80 with the countersignature of the minister who shall always be
81 in attendance upon the person of His Majesty, in accordance with
82 Article 13.

83

ART. 9. Those matters which were previously submitted to His Majesty
by the government offices listed in Article 6, not including those matters

zz described in articles 7 and 8, shall now be submitted by the ministry to
o the Palatine-Vicegerent for resolution in the absence of His Majesty from
o the country.

89 ART. 10. The ministry shall be composed of a Prime Minister and of eight
90 other ministers, if the Prime Minister does not himself assume one of the
91 portfolios.

9? ArT. 11. The Prime Minister, in the absence of His Majesty from
()'T the country, shall be appointed by the Palatine-Vicegerent, with the
Z; approval of His Majesty.

96 ART. 12. In order to ensure that they meet highest the standard of
97 approval, the Prime Minister shall submit proposals for the appointment
98 of fellow ministers.

) ART. 13. One of the ministers shall always be in attendance upon the
100 person of His Majesty, and shall take part in all affairs which are common
o to Hungary and the hereditary provinces, and in such affairs he shall,
e under his responsibility, represent Hungary.

103

104 ART. 14. Besides the member in attendance upon the person of His
105 Majesty for the affairs mentioned in Article 13, the ministry shall be
106 divided into the following departments:

107

108 (a) Internal affairs.

109 (b) National finance.

110 (c) Public Works, transport, and shipping.’

111 (d) Agriculture, industry, and commerce.”

112 (e) Religion and public education.

113 (f) Justice and pardons; and

114 (g) National defence.
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ART. 15. A separate minister shall be at the head of each department and
of the official personnel thereof, which shall be under the direction of the
respective chiefs of divisions.

ART. 16. The manner of conducting business within the departments
shall be regulated by the ministry itself.

ART. 17. The Prime Minister of the Ministry shall preside over all
ministerial committees in the absence of His Majesty or the Palatine-
Vicegerent, and he may convene ministerial committees at any time he
deems it necessary.

ART. 18. Each minister shall be responsible for the orders which he signs.

ART. 19. For the consideration of the public affairs of the country under
the directorship of His Majesty, or the Palatine-Vicegerent, or the Prime
Minister of the Ministry, a Council of State shall be established at
Budapest, which shall be permanently organized by the next Diet.’

ART. 20. In addition, two councillors of state shall be assigned to the
minister in attendance upon the person of His Majesty, along with
the necessary staff of officers; such councillors are to be selected from
among the active councillors of the Royal Hungarian Chancellery, and
nominated upon the proposal of the relevant minister.

ART. 21. The affairs enumerated in Article 7 as reserved immediately to
His Majesty shall be administered by the responsible Hungarian
minister in attendance upon the person of His Majesty, together with the
councillors of state and officers associated with him.

ART. 22. The other active councillors of the Royal Hungarian Chancellery
shall be transferred to the Council of State mentioned in Article 19.

ART. 23. The Royal Hungarian Council of the Regency, and the Royal
Council of the Treasury shall be divided among the respective departments of
the ministry in pursuance of the provisions of Law 58 of 1791 . which shall
also be taken into consideration in the organization of the Council of State.

ART. 24. Ranking members of the government offices described in Article
6 shall have seats in the Council of State designated by Article 19, and
shall preside therein in the absence of His Majesty, the Palatine-
Vicegerent, or the relevant Ministers.
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153 ART. 25. All officers and employees of the government offices mentioned in
154 Article 6, not only those who receive new appointments, but also those who
155 cannot be given places in the above-mentioned departments of the ministry,
156 shall retain their present salaries until other provision is made.
157 , .
s ART. 26. The legal powers of all local governing bodies of the country
( shall remain in full force.
159
160 ART. 27. The legally established courts shall preserve their legal
161 independence and shall retain their present organization until further
162 provided by law.
163 . . .
" ART. 28. The ministers shall have seats in the two houses of the Diet and
164 . .
’ must be heard therein when they wish to speak.
165
166 ART. 29. Ministers shall be bound to attend in either house of the
167 Diet when requested, and to give proper explanations.
18 ART. 30. Upon demand of either house of the Diet the ministers shall be
C . . . . . .
109 bound to submit their official papers for examination by the house itself
o or by a committee appointed by the house.
171
172 ART. 31. Ministers shall have a vote in the Diet only in case they are legal
173 members of the Table of Magnates or have been elected as representatives
174 in the House of Representatives.
175 ART. 32. Ministers may be held responsible:
176
7 (a) For every act committed or order executed by them in their official
e capacity which violates the independence of the country, the
Y guaranties of the constitution, the provisions of existing laws,
180 personal liberty, or the inviolability of property.
191 (b) For misapplication or illegal use of money or other property
182 intrusted to them.
183 (¢) For failure to execute the laws or to maintain public peace and
e security, in so far as such neglect could have been avoided by the use
18 of means placed at their disposal by the law.
186
9 ART. 33. The Lower House may impeach ministers by a majority vote.
188
189 ART. 34. Jurisdiction in such a case shall be vested in a court, chosen by

190 means of a secret ballot by the Upper House from among its own members;
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the procedure shall be public, and the penalty shall be fixed in proportion to
the offence. Thirty-six members in all shall be elected, of whom twelve may
be rejected by the impeachment commission of the Lower House, twelve by
the ministers under impeachment. The court thus composed of twelve
persons shall try the impeached ministers.

ART. 35. With respect to a convicted minister royal pardon may be
granted only in case of a general amnesty.

ART. 36. For other criminal offences committed by ministers in an
unofficial capacity, they shall be amenable to the ordinary laws.

ART. 37. The ministry is bound to submit to the Lower House for its
examination and approval an annual statement of the income and needs
of the country, and the account of the income administered by it during
the past year.

ART. 38. The salary for Ministry officials, until defined by further decree,
shall be established by the Palatine-Vicegerent.

Law IV of 1848

On the Annual Sessions of the Diet
ARTICLE 1. As the Diet will in future hold annual sessions at Pest, His
Majesty shall annually assemble the Estates of the country, and whenever
circumstances permit, during the winter months.

ART. 2. Hereafter the laws to be promulgated may also be approved by
His Majesty during the course of the annual session.

ART. 5. Representatives shall be elected to a Diet to continue for three
years, and for all three sessions of such a Diet.’

ART. 4. After 1848 the new election of representatives shall take place
throughout the country at the expiration of each third year, within six
weeks before the opening of the first annual session of the new Diet;
members elected during the interval between general elections retain
their seats in the next Diet only by means of a new election and so retain
them for each of the three annual sessions of a Diet.

ART. 5. His Majesty shall have the right to prorogue or to adjourn the
assembled annual session and even to dissolve the Diet before the
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expiration of three years, and in such a case to order a new election of
representatives; but in the latter case His Majesty shall order the
meeting of the new Diet in such a manner that it shall assemble within
three months after the dissolution of the former Diet.

ART. 6. The annual session must not be adjourned, nor the Diet
dissolved, before the ministry has submitted the final accounts for the
previous year and the budget for the next year, and reached a decision
concerning these matters.

ART. 7. His Majesty shall appoint the president and vice-president of the
Table of Magnates from the members of that house; the secretaries shall be
elected by the house from among its own members, by secret ballot.

ART. 8. As the Royal Table® henceforth ceases to be an integral part of
the House of Representatives, this house shall elect from among its own
members, by secret ballot, a president, two vice-presidents, and the
secretaries. The presidents of the two houses shall be chosen for the entire
legislative period of the Diet; the other officials shall be chosen annually in
the first sitting; in such sitting the oldest member of the Diet shall preside.

ART. 9. The presidents of the two houses shall receive salaries from the
public treasury, the amount of which shall be fixed in the first annual
session of the new Diet.

ART. 10. The sittings of the two houses shall continue to be public. Each
house shall make the regulations for the maintenance of the necessary
peace and order in its deliberations, and of silence among those listening
to its proceedings; each president respectively is charged with the strict
enforcement of such rules.

ART. 11. In this regard it is hereby provisionally directed that the
audience shall in no way disturb the deliberations.

ART. 12. Should the audience or one of the persons present disturb the
deliberations and the first warning of the president be without effect, the
president may upon the second occasion, referring to the present law,
order the expulsion of the audience or of a member thereof and the
closing of the galleries.

ART. 13. After this is done the deliberations shall be continued upon the
same day or later, as the majority decides, but always publicly.
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ART. 14. Peace and order shall be maintained by sergeants-at-arms, with
the assistance of the national guard, if necessary.”

ART. 15. In addition to the regulations contained in the foregoing
sections, each house shall, in its first annual session, immediately adopt
an order of business, in which the manner and form of deliberating and
of voting and in general the internal affairs of the house shall be
regulated. The part of this order of business which relates particularly to
the order of deliberating may be altered only at the end of the annual
session, after the close of the consideration of bills.

Law V of 1848

Concerning the Election of Representatives on the Principle
of the Representative System
[...1

ARrT. 2. All inhabitants of the country and its annexed parts, native or
naturalized, who are at least 20 years of age, who are not subject to the
authority of their parents, guardians, or seigneurs, and who have not
been condemned for having committed a breach of faith, smuggling,
robbery, murder, or arson, excepting women, but without prejudice
against legally recognized religious differences, may vote {if they meet
the following criteria}:

(a) Those who possess, in free royal cities or communities with established
councils a house to the value of 300 silver forints, or who in other
communities possess exclusively, or in common ownership with their
spouse and offspring of minor age, according to the Urbarial system,
[at least} % of a {peasant} holding or a plot of similar size.

(b) Who, as craftsmen, merchants, or industrialists have residence due to
their possession of a workshop, trading facility or factory, or if they are
otherwise craftsmen who permanently work with at least one aide.

(¢) Who, even if they do not fall into the above classes, are able to
demonstrate a permanent and fixed income of 100 silver forints per
annum from their own land holdings or capital acquisitions.

(d) Who, irrespective of their income, are scholars, surgeons, lawyers,
engineers, academy artists, teachers, members of the Hungarian
Academic Society, pharmacists, pastors, curates, municipal notaries
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and school teachers, in those constituencies where they possess a
permanent home.

(e) Who were previously town citizens, even if they do not conform to the
points adumbrated above.

ART. 3. Those who are permissible {to stand} for election must be eligible to
vote, must be over 24 years old, and must be able to meet the requirements
of law that decree Hungarian as the sole language of legislation.

[...]

ART. 5. The House of Representatives shall consist, not including
Transylvania, of 377 members, who shall enjoy equal voting rights,
and who shall be elected in accordance with the apportionment
made on the basis of population, territory, and economic conditions
[...} Transylvania, if it wishes to participate {. ..} shall send 69 delegates.

Law VIII of 1848

On Equality in Regard to Taxation
All the inhabitants of Hungary and its dependencies are subject without
distinction, equally and proportionately, to all public charges [. ..}

Law XVIII of 1848

On the Press
The previous censorship being abolished forever, and the freedom of the
press having been re-established, the guaranty of this freedom shall be
provisionally assured by the following stipulations:
ARTICLE 1. Every person can freely express and circulate his thoughts
through the medium of the press [...}

Law XX of 1848
On the Matter of Religion

ART. 2. Absolute equality and reciprocity are established without
distinction with regard to all the religious confessions that are legally
recognized in this country [...}

Introduction, selection and translations of supplementary provisions
by Philip Barker.
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LAW XII OF 1867!

On the relations of common interest between the lands of the Hungarian
crown and the other lands under His Majesty’s rule, and the method of
treating them.

(i) His imperial and apostolic royal Majesty, having invested his other

lands and provinces with constitutional rights, in the gracious
speech from the throne with which he opened the present Diet.

(ii) Called upon the Diet, taking the Pragmatic Sanction as a mutually

recognized legal basis, to provide ways of preserving unimpaired
both Hungary’s and its associated lands’ constitutional and internal
autonomy, which too was guaranteed by the Pragmatic Sanction,
and the essential conditions of the empire’s security and integrity
and which would, at the same time, also guarantee the
constitutional influence in the constitutional treatment of
the said common matters between, on the one hand, the lands
of the Hungarian crown, and on the other, the other lands and
provinces of His Majesty.

(iii) The Diet welcomed with sincere pleasure this gracious decision by

His imperial and apostolic royal Majesty, according to which in
desiring to establish the system of constitutional government in
the whole empire he would, thereby, wish to base the glory of his
throne and the strength and power of the empire on the natural and
thus the firmest foundation: the involvement of all his peoples in
public affairs.
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39 (iv) For this reason, the magnates and representatives of Hungary could
40 not neglect to provide ways of rendering possible the maintenance
41 in the future, substantially unimpaired, of the fundamental
42 contract which laws I, II and III of 1723 had established between

43 the majestic ruling house and Hungary, and which had secured, on
i the one hand, the indivisible and inseparable possession of the
45 lands and provinces which, in the sense of laws I and II of 1723,
46 belong to the imperial connection and, on the other hand, the
47 autonomous legislative and governmental independence of
48 Hungary.

49 (v) Consequently, it having become necessary to specify exactly and
50 explicitly the relations of common interest existing between the
51 lands of the Hungarian crown and the other lands under the rule of
52 His Majesty, and to define precisely the mode of contract
53 respecting the treatment of these common relations between the
54 two constitutional representatives which are independent of each
55 other, the Diet in this respect resolved the following:

56

v Para 1

58

That connection which has legally come to exist between, on the one

:}: hand, the lands of the Hungarian crown and, on the other, the other
o lands and provinces of His Majesty rests on the Pragmatic Sanction as
o accepted by laws I, II and III of 1723.

63

o Para 2

o Inasmuch as this solemn fundamental contract established the right
o of cognatic succession of the House of Habsburg, it declared at the same
- time that those lands and provinces which, according to the established
- order of succession, come under one common ruler were to be possessed
o together, indivisibly and inseparably. By virtue of this categorically
B declared principle, the defence and maintenance of common security
_0 through joint effort is a common and mutual obligation which
Tl) originates directly from the Pragmatic Sanction.

Para 3
However, side by side with this established obligation, the Pragmatic
Sanction also expressly laid down the condition that Hungary’s
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77 constitutional autonomy as regards public law and internal government
78 be maintained unimpaired.
79
80 Para 4
81 With these two fundamental principles in view the Hungarian Diet
82 defined those relations which are the common concern of Hungary and
83 the other lands under the rule of the common monarch. And whereas, on
84 the one hand, Hungary will always be prepared in the future, as it has
85 been in the past, to fulfil all that the defence and the maintenance of
86 common security through joint effort, in accordance with the Pragmatic
87 Sanction, indispensably requires; on the other hand, {Hungary} cannot
88 take upon itself obligations that extend beyond this aim and are not
89 unavoidably necessary for their attainment.
90
91 Para 5
92 As regards Hungary, formerly, everything concerning the said
93 relations was settled between the Hungarian Diet and the Hungarian
94 king by mutual consent and no other land possessed influence in the
95 disposition of these measures: for the Hungarian king, as absolute
96 monarch of the other lands under his rule, disposed of their interests and
97 duties with absolute authority. Now, however, in view of the gracious
98 speech from the throne, the situation has changed substantially because
99 His Majesty has ‘invested his other lands with constitutional rights so

100 that henceforth he cannot represent these with absolute authority and
101 cannot ignore their constitutional influence’.

103 Para 6

104 The Diet regards these considerations as paramount in specifying the
105 main principles which are fundamental in the definition of common
106 relations. Its starting point in this respect is the Pragmatic Sanction,
107 which has been designated by His Majesty and the Diet as the mutually
108 recognized basis.

109

110 Para 7

111 According to the Pragmatic Sanction, although the ruler is common
112 insofar as the crown of Hungary is vested in the same monarch who also
113 rules in the other lands, this does not, however, make it necessary that

114 the cost of maintaining the monarch’s household be settled in common.
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Such a common settlement is not required by the aim set out in
the Pragmatic Sanction, while it is much more appropriate to the
constitutional autonomy of Hungary and to the high monarchical
authority of the Hungarian king that the Hungarian Diet should, at the
proposal of the responsible Hungarian ministry, separately vote the costs
of the royal Hungarian household. The vote and the delivering of the
costs shall not, therefore, be regarded as common matters.

Para 8

The effective conduct of foreign affairs is one of the instruments
of the common and joint defence which derives from the Pragmatic
Sanction. The effectiveness of such conduct demands common
treatment in respect of those foreign affairs which concern jointly all
the lands under the rule of His Majesty. For this reason, the diplomatic
and commercial representation of the empire abroad, and the measures
that may arise as regards international treaties, shall be part of the tasks
of the Common Minister for Foreign Affairs, {acting} in agreement
with the ministries of both parties and with their consent. Each
ministry shall inform its own legislature of the international treaties.
Hungary, too, therefore considers these foreign affairs to be common,
and is prepared to contribute to the costs of these, to be determined in
common, according to the proportion which shall be fixed in
accordance with the method described in paragraphs 18, 19, 20, 21
and 22 below.

Para 9
The other means of common defence is the army, and measures
relating thereto — in short: military affairs.

Para 10

Bearing in mind all that has been stated above, especially under
paragraph 5, the following principles are laid down with respect to the
community of military affairs.

Para 11

By virtue of the constitutional monarchic rights of His Majesty in
military affairs everything that concerns the unitary leadership,
command and internal organization of the whole army, and thereby
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also of the Hungarian army as a complementary part of the entire army,
is recognized as being reserved to His Majesty.

Para 12

However the land reserves to itself the right, on the basis of the
existing laws, both in the legislative and in the governmental sphere, to
supplement the Hungarian army from time to time and to grant
recruits, to determine the conditions of the grant and the period of
service as well as the measures concerning the quartering and the
provisioning of the soldiers.

Para 13

Furthermore the land declares that the system of defence concerning
Hungary can be established or altered only with the consent of the
Hungarian legislature. As, however, both such establishment and any
subsequent alteration can be effectively carried out only on the basis of
identical principles, the two ministries will, therefore, in every such case,
after prior agreement between them, submit to the two legislatures
proposals based on identical principles. In order to resolve any
differences that may arise between the viewpoints of the legislatures,
they will communicate with each other by means of deputations.

Para 14

With respect to such Hungarian civil relations, rights, and
obligations of members of the Hungarian army as are not related to
military service, it is the Hungarian legislature and the Hungarian
government that shall have competence.

Para 15

All costs relating to defence are common insofar as the proportion
contributed by Hungary is determined after prior negotiation through
mutual bargaining, as stipulated in paragraphs 18, 19, 20, 21 and 22
below.

Para 16

Finance is recognized by the Hungarian Diet as common, insofar as
there are expenses which cover the subjects that have been recognized as
being in common. This, however, is to be understood in the sense that all
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the costs required by the above-mentioned subjects shall be determined
in common by the method laid down in the paragraphs below relating to
[their} management. But with regard to the levying, collection and the
transfer to the appropriate place of the proportion of the costs that, in
accordance with the method described in paragraphs 18, 19, 20, 21 and
22 below, Hungary is to bear, the Diet of Hungary and its responsible
ministry shall be competent as laid down by the paragraphs below
relating to the management [of these sums}.

Para 17

All other state expenditures of Hungary shall be determined by the
Diet, by constitutional means, at the instance of the responsible
ministry. The Hungarian ministry shall, with the exclusion of all foreign
influence and on its own responsibility, levy, collect and administer these

sums as all taxes in general.

Para 18

These are the subjects the common nature of which, as described
above, is to be regarded as deriving from the Pragmatic Sanction. Should
an agreement with regard to these be obtained with the consent of both
parties the proportion according to which the lands of the Hungarian
crown bear the burdens and costs of matters recognized as common by
virtue of the Pragmatic Sanction, shall be determined in advance,
through mutual bargaining.

Para 19

This bargaining and agreement shall take place in such a way that, on
the one hand, the Diet of the lands of the Hungarian crown and, on the
other, the Diet of the other lands of His Majesty shall each elect a
deputation of equal size. The two deputations, in cooperation with the
two respective responsible ministries, shall work out a proposal
supported by detailed evidence concerning the above-mentioned
proportion.

Para 20

Each ministry shall bring this proposal before its respective Diet
where it shall be discussed in the normal way. Each Diet will through the
respective ministry communicate its resolutions to the other, and
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the agreements reached by this method between the two parties, shall be
submitted for sanctioning by His Majesty.

Para 21

Should the two deputations fail to agree on the proposal the opinions
of both parties shall be brought before both Diets. And in case the two
Diets fail to agree, then the matter shall be settled by His Majesty on the
basis of the data submitted.

Para 22

The agreement to be concluded concerning the proportion [of the
costs} shall be valid only for a fixed period on the expiry of which
bargaining shall once more take place in the said manner.

Para 23

With regard to the treatment of the subjects described above, any
change in the arrangement heretofore existing in law does not, strictly
speaking, derive from obligations laid down in the Pragmatic Sanction,
but is made expedient by the changed circumstances described
in paragraph 5 above. The Diet declares that it wishes to deal with the
other lands of His Majesty gua constitutional peoples provided that
the independence of both parties is preserved.

Para 24

This being the reason for and the purpose of this resolution
concerning the common matters and the manner of their treatment, it is
self-evident that the maintenance of the constitution of Hungary forms
one of its fundamental conditions.

Para 25

The other fundamental condition is that full constitutionalism
should be brought into effect in His Majesty’s other lands and provinces
because, as regards any common relations, Hungary can deal only with
the constitutional representatives of those lands. And His Majesty
himself wished to change the method of negotiations on the said matters
heretofore used because he has invested his other lands also with
constitutional rights, and in the treatment of common matters regards
their constitutional influence as indispensable.
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Para 26
Subject to these two fundamental conditions the treatment of the
common matters would be as follows:

Para 27

One common ministry shall be created for those subjects which, being
indeed in common, belong neither to the government of the lands of the
Hungarian crown nor to the government of His Majesty’s other lands.
This ministry cannot administer, nor exercise influence over, matters
beyond those in common which belong to the separate government of
either part. Every member of this ministry shall be responsible for all
those [matters} which belong to his remit, and the ministry as a whole
shall be responsible for such official actions as it has jointly approved.

Para 28

With regard to such common matters as are not purely governmental,
Hungary does not consider appropriate either a Reichsrat in its entirety
or a common or central parliament, however called, and accepts none of
these, but insists that as also [stated} in His Majesty’s gracious speech
from the throne, the common basis is the Pragmatic Sanction: on the one
hand, the lands of the Hungarian crown [taken} together, and on the
other hand, His Majesty’s other lands and provinces {taken} together,
should be regarded as two separate parties with completely equal rights.
Consequently between the two parties full parity as regards the
treatment of common matters is an indispensable condition.

Para 29

It follows from this principle of parity that the Hungarian Diet
should for Hungary elect a committee (delegatio) of a fixed number
chosen from both houses of the Diet. The other lands and provinces of
His Majesty should likewise elect, in a constitutional manner, a
committee of exactly the same number of members for their part. The
numbers in these committees shall be determined with the consent of
the two parties. This number cannot exceed sixty on either side.

Para 30
The said committees are to be elected for one year, that is for one
session of the Diet only, and at the end of the year, that is at the
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305 beginning of the next session, their competence ceases entirely. Their
306 members are, however, eligible for re-election.
307
308 Para 31
309 Each committee separately shall freely choose from its own ranks, its
310 chairman, notary, and any other officials it may require, and lays down its
311 own standing orders.
312
313 Para 32
314 The committees shall always be convened on a date specified by His
315 Majesty and at the place where His Majesty is staying at that time.
316 The Hungarian legislature wishes, however, that the sessions be held
317 alternately, one year in Pest, the following year in Vienna; or, should the
318 Diet of His Majesty’s other lands and His Majesty so wish, in one of
319 the other capitals of those lands.
320
321 Para 33
322 Each committee holds separate sittings and decisions shall be taken
323 by an absolute majority vote of all members of the committee. The
324 majority decision is to be regarded as the resolution of the committee as
325 a whole. Individual members may, in order to justify themselves
326 [to their constituents}, record a dissenting opinion in the minutes, but
327 this shall not affect the validity of the resolution.
328
329 Para 34
330 The two committees may not hold joint sittings, but each
331 communicates its opinions and resolutions to the other in writing and
332 in case of a difference of opinion informs the other in writing. Each
333 committee shall prepare its message in its own language attaching to it
334 the authoritative translation thereof.
335
336 Para 35
337 If the two committees cannot come to an agreement through these
338 written messages they shall hold a joint sitting but with the object of
339 voting only. At this joint sitting the chairman of the two committees
340 shall preside alternately. A resolution may be taken only if at least two-
341 thirds of each of the two delegations are present. Resolutions are

342 always taken by an absolute majority [votel. As, however, the effective
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application of the principle of parity in the interests of both sides is
nowhere more important than in voting, should one or more members of
either delegation be absent for any reason the delegation of the
other party shall have to reduce its membership so that the delegations
of both sides are entirely equal in numbers. The larger delegation
shall reduce its numbers by lot. The minutes shall be taken by each
side in its own language by the two notaries and shall be authenticated
jointly.

Para 36

In the event of three unsuccessful exchanges of messages, each side has
the right to suggest that a joint vote should be taken on the matter, in
which case the chairmen of the two sides shall together determine the
place, date and time of the sitting at which such a vote is to be taken, and
each chairman invites the members of his own committee thereto.

Para 37

Only those subjects are within the competence of the said committees
which, being joint, have been explicitly assigned by this resolution to
the said committees. The committees cannot go in their actions
beyond these {subjects} and cannot interfere in matters reserved to the
Hungarian Diet and to the Hungarian government.

Para 38

The committee set up to discuss the common matters, having been
freely elected by the Diet, represents the Diet vis-a-vis His Majesty’s
other lands in the matters and in the manner specified and outlined
in this resolution. This committee cannot be bound by prior
instructions.

Para 39

As regards procedure, it is laid down that any subject which,
according to this resolution, lies within the remit of the said
committees, shall be brought before each committee separately by the
common ministry. Each committee shall have the right to put questions
to the common ministry or, according to the department, to a respective
member, and to request an answer and information. Likewise the
common ministry shall have the right and, when called upon, the duty,
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to appear before either committee to answer orally or in writing, and, if
it can be done without damage, to give information, producing in
addition the necessary documents.

Para 40

The most important annual task of the said committees shall be the
settling of the common budget. This budget, which is limited solely to
expenditures which, by [virtue of} this resolution, are designated as
common, shall be prepared with the cooperation of both responsible
ministries by the common ministry and shall then be passed on to each
committee separately. The committees shall deliberate in accordance
with the method described above, separately, and shall communicate
their observations to each other in writing. Should there be points on
which their views are not in agreement, these shall be decided by vote in
joint sitting.

Para 41

The budget thus settled shall not be subject to further discussion by
the individual lands and each is duty-bound to bear its share of the
common budget, the proportion of which has been determined in
advance (in accordance with paragraphs 18, 19, 20, 21, and 22 of this
resolution). As, however, with regard to these common expenditures
the determination of the levying, collecting and tax system in Hungary
is part of the remit of the Hungarian Diet and Hungarian responsible
ministry, the Hungarian ministry shall always include in the budget to
be laid before the Hungarian Diet those sums which, according to the
above-mentioned proportion, are to be borne by Hungary from the
common budget already determined. But the amount under these
heads cannot be further queried. The Hungarian responsible ministry,
having collected the sum necessary for the common expenditures thus
settled, shall transfer every month to the Common Minister of Finance,
that part of the state revenues, collected in each month, which setves to
cover the common expenditures according to the proportion in which
the sum of the common expenditures stands to the sum of the land’s
expenditures. The Common Minister of Finance shall be responsible
for spending the sums received on the designated purposes, it being
understood that the administrator of the monies shall be strictly
accountable.
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419 Para 42
420 The auditing of these expenditures is likewise to be carried out by the
421 said committees, which shall proceed in this regard, too, in the manner
422 described above.
423
424 Para 43
425 A similar procedure shall be followed in respect of all other subjects
426 which, as common matters, are within the remit of the said
427 committees. These too shall be brought by the common ministry
428 before each committee separately, shall be discussed by the committees
429 separately and they shall communicate their observations to each other
430 in writing. Should they not be able to agree in this way, then, as stated
431 above, they shall decide at a joint sitting by vote. It is understood that
432 their resolutions, in so far as they require approval by the monarch,
433 should be submitted to His Majesty and if they are approved by His
434 Majesty shall have binding force. His Majesty shall, however, inform
435 each Diet of these resolutions, thus approved by the monarch, through
436 its respective separate responsible ministry. Those resolutions which
437 have been taken in the delegations in the manner described above, and
438 which have been sanctioned by His Majesty, after they have been
439 communicated to the Hungarian Diet, can be implemented in
440 Hungary by His Majesty only through the responsible Hungarian
441 ministry. And likewise, all those expenditures which, by the resolution
442 of the committee taken in this manner and sanctioned, are to be
443 borne by Hungary, shall be levied and collected by the Hungarian
444 responsible ministry, together with the Hungarian budget, as passed
445 by the Diet.
146
447 Para 44
448 Apart from those [subjects} which the common responsible ministry
449 submits to the committees of the common matters (delegatio) each of
450 these committees has the right to initiate but only in relation to subjects
451 which, as common subjects, are strictly within the remit of the said
452 committees, according to this resolution. Each committee may make
453 such proposals and may communicate them in writing to the other
454 committee. And a proposal thus initiated is to be discussed in the same
455 way as has already been described concerning the other subjects within

456 the remit of the committees.
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457 Para 45
458 The sittings of the committees shall normally be public. The
459 exceptions in this respect shall be laid down by the standing orders.
460 A resolution can, however, be taken only in open session.
461
462 Para 46
463 Should His Majesty dissolve either Diet the delegation of the
464 dissolved Diet shall also cease {to exist} and the new Diet shall elect a
465 new committee (delegatio).
466
467 Para 47
468 The members of the committees can never be called to account for
469 statements made in the course of the discussion of matters designated
470 as common in this resolution. Moreover neither can they, until the
471 termination of their mandate, be arrested nor proceeded against, either
472 on a charge that may lead to arrest or because of a crime or offence, unless
473 caught in flagrante delicto, without the prior authorization of the
474 respective Diet or, should that not be in session, of the committee of
475 which they are members. When the respective Diet is not in session, the
476 respective committee shall likewise decide whether any member caught
477 in flagrante delicto {should} be kept in custody or released. Furthermore,
478 the standing orders shall provide for measures to prevent any disorder
479 that might occur in the course of the sittings.
480
481 Para 48
482 Should any member of either committee, in the interim, decease or be
483 deprived of his liberty through lawful judgement or likewise, if he were
484 to resign his position for good reason, the position thus vacated is to be
485 filled forthwith by the respective Diet. In order to facilitate this, the
486 Diet, when electing the committees, shall also elect, in addition to
487 the required number, reserve members, determining, at the same
488 time, the order in which reserve members are to be called upon to fill the
489 vacated position by the chairman of the respective committee.
490
491 Para 49
492 In case of resignation the respective Diet or, when it is not in session,
493 the respective committee shall decide on the adequacy of the grounds of

494 resignation and on the acceptance of the resignation.
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Para 50

Concerning the responsibility of the common ministry and the form
it is to take: both committees shall have the right, when they deem
necessary because of the infringement of constitutional{ly enacted} laws,
to move the impeachment of the common ministry, or any individual
member thereof, and also to inform the other committee of this motion
in writing. If both committees pass the motion of impeachment or,
because of disagreement between them, such a motion is passed by a
majority in the voting sitting, as aforesaid, this decision is to be regarded
as being legally binding forthwith.

Para 51

The tribunal for the trial thus decided upon shall be composed
as follows: each committee shall separately propose twenty-four
members, not from among its own ranks but from citizens of
independent standing and learned in the law, from the lands it
represents. Each committee shall have the right to reject up to twelve
of the twenty-four members, proposed by the other, without giving
reason. The defendants, too, shall have the right, jointly and
collectively, to demand the rejection of up to twelve members, only in
such a way, however, that the number of the judges selected by each
committee shall remain equal. The members thus remaining shall form
the tribunal.

Para 52

In addition to the common subjects described above which, deriving
from the Pragmatic Sanction, are regarded as [the subjects} to be treated
as common, there are further public matters of great importance, the
common character of which does not derive from the Pragmatic
Sanction, but which it may, nevertheless, be more expedient to deal with
by common consent than by keeping them strictly separate, partly out of
political considerations, and partly out of the coincidence of the interests
of the two parties.

Para 53

Concerning the state debts: such debts as have been incurred without
the lawful consent of the land cannot in the strictly legal sense burden
Hungary by virtue of its constitutional position.
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Para 54

This Diet has already declared, however, that ‘if true constitutionalism
will in fact be restored as soon as possible in our land and in His Majesty’s
other lands it is prepared to do what it is permitted to do and what it can
do without injury to the autonomy and the constitutional rights of the
land, over and above its legal obligations, on the basis of equity, out of
political considerations so that the well-being of His Majesty’s other lands
and with it that of Hungary should not collapse under the heavy burden of
the policies that the absolutist system has built up and the damaging
consequences of the hard times of the past should be averted’.

Para 55

Out of these considerations, and solely on this basis, the land is
prepared to shoulder a part of the burden of the state debt, and to this
end, by prior consultation, enter into bargaining, with His Majesty’s
other lands as one free nation with another.

Para 56

As regards the future, credits shall be in common whenever both
Hungary and His Majesty’s other lands, in the light of circumstances and
their own interests, consider it to be expedient to obtain a new loan
jointly and in commmon. With such loans, all that relates to the making
of the contract and the use and repayment of the monies borrowed shall
be dealt with in common. But the initial decision on whether a
particular loan should be taken out in common shall, as regards
Hungary, in every case be made by the Hungarian Diet.

Para 57

Moreover, through this resolution, the land also solemnly declares
that in view of that fundamental principle of true constitutionalism
according to which debts cannot be imposed on the land without its
consent, Hungary shall not in the future [as it has not in the past}
recognize as binding upon itself any state debt whatever for which the
land’s lawful and express consent has not been obtained.

Para 58
Nor does the community of commercial matters derive from the
Pragmatic Sanction in terms of which the lands of the Hungarian crown,
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571 as lands legally separate from the monarch’s other lands, could act
572 through their own responsible government and legislature, and could
573 regulate their commerce by [means of} tariff boundaries.
574
575 Para 59
576 As, however, there exist many and important matters of reciprocal
577 interest between Hungary and His Majesty’s other lands, the Diet is
578 prepared in commercial matters to conclude, from time to time, customs
579 and commercial alliances between the lands of the Hungarian crown, on
580 the one hand, and His Majesty’s other lands, on the other.
581
582 Para 60
583 This alliance would determine which matters pertain to commerce,
584 and would establish the mode of management of all commercial matters.
585
586 Para 61
587 The alliance would be concluded through mutual bargaining in the
588 way that similar negotiations take place between two lands legally
589 independent of each other. The responsible ministries of the two parties
590 shall prepare the detailed proposal concerning the alliance by common
591 consent, and each shall submit it to its own Diet and the agreements of
592 the two Diets shall be submitted to His Majesty for sanctioning.
593
594 Para 62
595 Likewise, at the same time as the proportion of common expenses will
596 be determined according to paragraphs 18, 19, 20, 21 and 22 above, the
597 customs and commercial alliance between the lands of the Hungarian
598 crown on the one hand and His Majesty’s other lands on the other is to be
599 concluded in accordance with paragraphs 59 and 61 above, in which [sc.
600 the alliance} it shall at the same time be declared that the validity of
601 commercial treaties with other countries hitherto shall be extended to
602 include Hungary.
603
604 Para 63
605 On this occasion, likewise through bargaining, according to
606 paragraphs 59 and 61 above, regulations could be established regarding
607 the kinds of indirect taxes, their equitable apportionment and

608 management which are closely connected with industrial production
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and which preclude the possibility of one legislature’s or responsible
government’s measures in this respect bringing about the curtailment of
income of the other party. The method can, at the same time, be
established for the future whereby reforms, concerning these taxes, could
be introduced by the two legislatures in concert.

Para 64

Further, it would be established by whom and in what manner the
uniform management of all tariffs should be supervised and it would be
stated that the excise should defray common expenditures; the total
revenue from this shall therefore be deducted from the sum total of
common expenses beforehand.

Para 65

Since the railway is an essential means of promoting commerce, at
the same time as the customs and commercial alliance shall be
concluded, it can be decided, in the sense of the bargaining to be
established by paragraphs 59 to 61 above, which [projected} railway
lines require common measures in the interests of both parties, and
the extent of such measures. The respective ministry and Diet shall be
exclusively responsible for all other railway lines running through its
territory.

Para 66

The establishment of the monetary system (Minzwesen) and the
money standard are closely related to commerce. It is therefore not only
desirable but also necessary in the interests of both parties that both the
monetary system and the money standard in the lands belonging to the
customs alliance to be created should be the same. For the same reasons,
when the customs and commercial alliance is concluded it shall also be
necessary, in accordance with paragraphs 59 and 61, to provide for the
monetary system and the money standard through bargaining. Should it
subsequently prove necessary or expedient to alter these arrangements or
to introduce a new monetary system and money standard, this shall be
done with the mutual consent of the two ministries and the approval of
the two Diets. It is self-evident that the monarchic rights of the
Hungarian king in respect of minting and issuing money are to

remain intact.
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Para 67

At the same time as the quota is established and the customs alliance
concluded the annual contribution to the state debt to be borne by
Hungary shall be fixed through free bargaining, as stipulated in
paragraphs 55 and 61.

Para 68

It is self-evident that if and in so far as the bargaining over the
subjects listed in paragraphs 58 to 67 prove unsuccessful, the land
reserves its right to take independent lawful action and all its rights in
this regard also remain unimpaired.

Para 69

The method and proportion according to which the associated lands
are to participate in the committee (delegatio) to be sent out, by virtue of
this resolution, on behalf of the lands of the Hungarian crown, shall be
determined later.

This agreement, as described above, having been sanctioned by royal
approval, is hereby enacted as law.

Those provisions of this law which concern the method of the
management of the common matters shall come into force only after the
lands of His Majesty, not belonging to the Hungarian crown, have also,
for their part, constitutionally agreed to their substance.

We, therefore, having graciously heard and accepted the humble
petition of the aforesaid Followers, the Magnates and the
representatives of the land, have ordered the articulation of the
laws, submitted to Our Majesty in the manner described above, into
this letter of ours word for word, and having declared them jointly and
severally right, pleasing and acceptable, we have, on the 12th day of
June of this year, and this day as stated below, given to them our royal
agreement and consent, and by virtue of our royal authority
approved, confirmed and sanctioned them, assuring the Magnates and
the Representatives of the land, our Followers, that everything
contained in the above articulated laws shall be kept by Ourselves, and
also by our other followers, as accepted, approved and confirmed by
our royal signature in accordance with the power and authority of this
letter of ours.
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685 Countersigned by our truly beloved follower, the honourable and
686 esteemed Count Andrdssy Gyula of Csikszentkirdly and Krasznahorka,
687 our Hungarian Minister-president {and} dated in our imperial capital,
688 Vienna, in Austria on the twenty-eighth day of July in the year of our
689 Lord one thousand eight hundred and sixty-seven.
690 Ferencz Jozsef, m.p.
691 (place of seal)
692 Count Andrassy Gyula m.p.
693 Translated by Peter Sherwood
694
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APPENDIX IX

THE DECLARATION OF THE
FIRST HUNGARIAN REPUBLIC
(NOVEMBER 1918)!

The National Council of Hungary in accordance
with the will of the people has decided upon
the following

PEOPLE’S RESOLUTION
Article 1
Hungary is a people’s republic free and independent of all other

countries.

Article 11
The constitution of the people’s republic will be established by
a constitutional national assembly, urgently convened on the basis of a
new electoral law.

The Lower and Upper Houses of the Hungarian parliament are
dissolved and abolished.

Article 111
Until the constitutional national assembly has determined otherwise,
state authority will be exercised by the people’s government under the
presidency of Mihdly Kirolyi, with the support of the executive
committee of the Hungarian National Council.
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Article IV

The people’s government shall urgently draft people’s laws:

1)

(2)
(6))
“
)

On a universal, secret, equal, direct franchise, also extending to
women, for the national assembly, county, and local elections;

On the freedom of the press;

On trial by jury;

On the freedom of association and assembly;

On the provision of land to the people working the land.

These laws must be urgently enacted and executed by the people’s

government.

Article V

The legal authority of all legislation conflicting with the above is

abolished. All other legislation remains in force.

Budapest, on the 16th day of November 1918
Translated by Philip Barker and Thomas Lorman
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APPENDIX X

THE PREAMBLE TO THE
CONSTITUTION OF THE
HUNGARIAN SOCIALIST
FEDERAL REPUBLIC OF
COUNCILS (1919)!

The Fundamental Principles of the Constitution of the Hungarian
Socialist Federal Republic of Councils.

. In the Republic of Councils the proletariat has taken into its hands

every freedom, right and power with the aim of ending the capitalist
order and the rule of the bourgeoisie, and replacing it with socialist
production and social order. The proletarian dictatorship is, however,
merely an instrument to end every form of exploitation and every
kind of class rule; it is the preparation of a social order that does not
recognize classes, and in which the primary instrument of class rule,
[namely} the power of the state, will come to an end.

. The Republic of Councils is the republic of the workers, soldiers and

agricultural workers’ councils. The Republic of Councils provides no
place for {capitalist} exploiters in any kind of council. In the councils
of the workers, soldiers, and agricultural workers the working people
make the laws, carry them to their conclusion, and pass judgement
upon those who transgress them. The proletariat exercises all central
and local power through the councils.
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39 3. The Republic of Councils is a free federation of free peoples.

40 The foreign policy of the Republic of Councils, with the aid of the
41 world revolution, wants to achieve peace for the world that belongs
42 to the workers. It wants peace without occupation or military

43 reparations on the basis of the right of self-determination for the
44 workers. In place of the imperialism that provoked the world war,
45 the Republic of Councils wants the consolidation and federation of the
46 world proletariat, and an international republic of workers. Therefore,
47 it opposes exploitative war, and the oppression and subjugation of all
48 peoples. It rejects the methods of the class-state, especially those
49 pertaining to secretive diplomacy.The rights and responsibilities of
50 the workers in the Hungarian Socialist Federal Republic of Councils.
51 4. 'The Republic of Councils strives to pass all means of production into
52 the ownership of the society of workers, in the interests of abolishing
53 exploitation, and organizing and improving production. Thus it takes
54 into common ownership every agricultural, industrial, mining and
55 transport facility that exceeds the size of a small business.

56 5. The rule of financial capital is ended in the Republic of Councils as
57 institutions of finance and insurance are taken into common ownership.
58 6. Only those who work have a place in the Republic of Councils. The
59 Republic of Councils decrees the imposition of general compulsory
60 work, but in contrast sic} establishes the right to work. Those who are
61 incapable of work, and all those who want to work, but for whom the
62 state cannot provide work, will be supported by the state.

63 7. In the interest of guaranteeing the power of the working masses, and
64 preventing the reestablishment of the power of the exploitative {class],
65 the Republic of Councils will arm the workers and disarm the
66 exploiters. The Red Army is the class army of the proletariat.

67 8. In the Republic of Councils the opinions of the workers can be
68 freely expressed in writing and in speech, but the power of capital to
69 degrade the press into an instrument for disseminating the capitalist
70 mode of thought and obfuscating the proletariat’s self-awareness is
71 abolished. The dependence of the press upon capital is also abolished.
72 The right to publish all forms of publication belongs to the workers,
73 and the Republic of Councils will ensure that the ideals of socialism are

4 freely spread throughout the entire country.
75 9. In the Republic of Councils the workers’ right of association is absolute.
76 Every proletarian has the right to freely attend meetings and arrange
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10.

11.

12.

13.

14.

demonstrations. With the smashing of bourgeoisie rule, every obstacle
obstructing the workers’ right of free association has been removed, and
the Republic of Councils has not only granted the workers and the
impoverished agricultural labourers the complete freedom of
association and organization, but will also provide for them all forms
of material and intellectual assistance in order to guarantee and
augment their freedom of association.

The Republic of Councils has abolished the educational exclusivity of
the bourgeoisie and opens the way for the workers to achieve genuine
educational development. Therefore it guarantees free, and consider-
ably more extensive education for workers and agricultural labourers.
The Republic of Councils defends the true freedom of conscience of the
workers by completely separating the church from the state,
and education from the church. Everyone can freely practise their
religion. Both religious and anti-religious propaganda is freely
permitted.

The Republic of Councils proclaims the idea of the unification of the
world’s proletariats, and therefore grants to every foreign proletarian
those rights which the Hungarian proletarian enjoys, and empowers
every local council to proclaim all foreign workers as naturalized
Hungarians if they so request.

Every foreign revolutionary has the right of refuge in the Republic of
Councils.

The Republic of Councils does not acknowledge racial or national
differences. It does not tolerate the oppression of national minorities in
any way or the imposition of limitations upon the use of their own
languages. Everyone can freely speak in their mother tongue, and every
authority is obligated to accept all submissions presented in the
languages used in Hungary, and to hear out and converse with everyone
in their native language.

Translated by Philip Barker and Thomas Lorman

Note

. From the text first published in Népszava, 26 June 1919.
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APPENDIX XI

THE PREAMBLE TO LAW 1
OF 1920!

On the restitution of constitutionalism and temporary measures
concerning the practice of supreme state authority.

We remind all those concerned that the national assembly of Hungary
has enacted the following article of law:

The national assembly, as the exclusive legal representative of national
sovereignty, declares that the practice of royal power was abolished on 13th
day of the month of November in the year 1918. It further establishes
that the indissoluble and inseparable consolidated possession of Hungary
and its associated lands, alongside other kingdoms and countries, as
represented in the former Austrian Imperial Council, has as a result of
recent events been abolished.

The national assembly reserves the right to establish the ramifications
of all these facts in the time period following the armistice.

It further establishes that the Lower House of parliament, which was
legally convened on the twenty-first day of June in the year 1910,
declared itself to be dissolved with the resolution passed on the sixteenth
day of the month of November in the year 1918; the Upper House, in
the session held on that same day, acknowledged this resolution, and
suspended its deliberations, leading to the cessation of the functioning of
parliament. In result, the practice of supreme state authority within the
orderly framework of the constitution, became impossible.

In accordance with the fundamental principles of our constitution,
the temporary governments formed after the seventh day of August in
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the year 1919, turned to the nation to elect a national assembly that
was charged to represent its will on the basis an electoral law that was
extended to women, universal, secret, equal, direct, and compulsory.
In consequence, the election of representatives to the national
assembly was held in every part of the country where enemy occupation
did not render the election impossible; the elected parliamentary
representatives, on the sixteenth day of February in the year 1920 in
Budapest, in the confines of the parliament, gathered together to form a
national assembly.
Translated by Philip Barker and Thomas Lorman

Note

1. From the text published in Gyula Térty (ed.), Corpus Jurus Hungarici. Magyar
Torvénytar. 1920. évi torvénycikkek (Budapest, 1921), p. 3.
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THE PREAMBLE TO LAW |
OF 1946': ON THE FORM OF
GOVERNMENT OF HUNGARY

In Hungary, on 13 November 1918, the exercise of royal power ended.
The nation won back its right of self-government. After four
hundred years of struggle, the Council of Onod, the 1849 Debrecen
resolution, two attempts at revolution and the persecution that
followed, the Hungarian people can once again freely decide on their
form of government. Elected by a universal, equal, direct and
secret ballot, the National Assembly can, in the name of the people
and with the confidence of the people, determine the form of
government which best suits the will and interests of the nation: the
Hungarian republic.

The Republic ensures for its citizens the natural and inalienable
human rights, for the Hungarian people an orderly communal life and
peaceful cooperation with other peoples. The natural and inalienable
rights of citizens are in particular: personal freedom, a right to a life
free from oppression, fear and want, the free expression of thought and
opinion, the freedom to practise [one’s own} religion, the right of
cooperation and association, to property, to personal security, to work
and the right to a dignified livelihood, to the right of free education,
and the right of participation in the running of state and local
government life.

These rights cannot be removed from a single citizen of the state
without due legal procedure and the Hungarian state shall guarantee,
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uniformly and equally, these rights to every citizen, without any form of
discrimination, within the framework of the democratic state order. For
the realization of this goal, the National Assembly of Hungary has,
before all else, enacted the following laws:

1. The exclusive source and possessor of state power is the Hungarian
people. The Hungarian people shall exercise its legislative power via
the National Assembly, which is elected by general, equal, direct and
secret ballot.

2. (1) Hungary is a republic. (2) The head of the republic is the
President. The President of the Republic shall be elected for a four
year term by the National Assembly.

3. Every Hungarian citizen can be elected President of the Republic
who has reached his thirty-fifth year and who possesses the electoral
right of a member of the National Assembly.

4. (1) The election of the President of the Republic is preceded by
nominations. The validation of a nomination requires at least fifty
members of the National Assembly to propose this in writing.
The nomination must be submitted to the President of the National
Assembly before the vote takes place. Every member of the National
Assembly can only nominate one candidate. For those who nominate
more than one candidate, all of their nominations are invalid. (2) If
only one candidate obtains the necessary nomination, then in the
presence of at least two-thirds of the National Assembly’s members
the nominee can be elected by public acclamation. If necessary, the
election is by secret ballot. If necessary, multiple rounds of voting
can take place. On the basis of the first round of voting, the elected
President of the Republic is the nominee who obtains the vote of at
least two-thirds of all members of the National Assembly. (3) If on
the occasion of the first round of voting no candidate wins this
majority, a new vote must be held in accordance with the stipulations
of paragraph 1. Similarly, a two-thirds majority vote of all members
of the national assembly is necessary for election [of a nomineel
during a second round of voting. (4) If on the occasion of the second
round of voting no nominee wins the desired majority, a third round
of voting must be held. On this occasion, it is only possible to vote
for the two candidates who won the most votes during the second
round of voting. On the basis of the third round of voting the elected
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President of the Republic is — irrespective of the number of
participants in the vote — the nominee who wins the majority of the
votes. (5) The electoral procedure must be completed in three
consecutive days at most.

Nobody can be elected as President of the Republic on two
consecutive occasions.

(1) The President of the Republic will swear an oath or solemn
promise before the national assembly. (2) The text of the oath is as
follows: ‘I [...} swear on the living God that I will be faithful to
Hungary and its constitution. I will uphold its laws and legally
binding customs and hold others to the same and perform my duties
as the President of the Republic in agreement with the national
assembly and for the benefit of the Hungarian people. So help me
God.” (3) The words of the solemn promise are as follows: T{...} on
my honour and conscience promise to be faithful to Hungary and its
constitution. I will uphold its laws and legally binding customs and
hold others to the same and perform my duties as the President of the
Republic in agreement with the national assembly and for the benefit
of the Hungarian people.’

An official record must be made of the election of the President of the
Republic, his oath, or his declaration of his solemn promise. This
official record must be signed by the President of the Republic, and
must be counter-signed by the Prime Minister. This official record
must be published in the official gazette.

Following the oath or solemn promise of the newly elected President
of the Republic, the institution of the National Supreme Council
shall be dissolved.

Translated by Philip Barker and Thomas Lorman

Note

From the text published in the Magyar Tirvénytar. 1946. évi torvénycikkek
(Budapest, 1946).
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f THE CONSTITUTION OF THE
: HUNGARIAN PEOPLE’S
REPUBLIC (1949)".
CONSTITUTION OF THE

) HUNGARIAN PEOPLE’S

5 REPUBLIC

18

19

20

21

. Budapest 1949

23 The armed forces of the great Soviet Union liberated our country from
24 the yoke of the German fascists, crushed the power of the great
25 landowners and capitalists who were ever hostile to the people, and
26 opened the road of democratic progress to our working people. Having
27 acceded to power in hard struggles fought against the masters and
28 defenders of the old order, the Hungarian working class, in alliance with
29 the working peasantry and with the generous assistance of the Soviet
30 Union, rebuilt our war-ravaged country. Led by the experiences of the
31 socialist revolution of 1919 and supported by the Soviet Union, our
32 people began to lay down the foundations of socialism and now our
33 country is advancing towards socialism along the road of a people’s
34 democracy. The already realized achievements of this struggle and this
35 constructive work, the fundamental changes effected in the economic
36 and social structure of our country, are embodied in the Constitution of
37 the Hungarian People’s Republic, which also indicates the direction of

38 our further advance.
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Section One

Article 1
Hungary is a People’s Republic.

Article 2

(1) The Hungarian People’s Republic is a state of workers and working
peasants.

(2) In the Hungarian People’s Republic all power belongs to the
working people. The workers of town and country exercise their
power through their elected representatives who are responsible and
accountable to the people.

Article 3
The Hungarian People’s Republic defends the power and liberty of the
Hungarian working people and the independence of the country; it
opposes every form of the exploitation of man by man and organizes the
forces of society for socialist construction. In the Hungarian People’s
Republic the close alliance of the workers and working peasantry is made
a reality under the leadership of the working class.

Section Two
The Social Structure

Article 4

(1) In the Hungarian People’s Republic the bulk of the means of
production is owned, as public property, by the state, by public
bodies or by co-operative organizations. Means of production may
also be privately owned.

(2) In the Hungarian People’s Republic the force directing the national
economy is the state power of the people. The working people
gradually dislodge the capitalist elements and consistently build up
a socialist system of economy.

Article 5
The economic life of the Hungarian People’s Republic is determined by
a state national economic plan. Basing itself on the publicly owned
enterprises, the state banking system and the agricultural machine
stations, the state directs and controls the national economy with the
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object of expanding the forces of production, increasing the national
wealth, raising to an ever higher level the material and cultural standards
of the working people and strengthening the defences of the country.

Article 6
The land, its mineral resources, the forests, the waters, the natural sources
of power, the mines, the large industrial enterprises, the means of
communication such as railways, road, water and air transports, the banks,
the postal, telegraph and telephone services, the wireless, the state-
sponsored agricultural enterprises such as state farms, machine stations,
irrigation works and the like, are the property of the state and of public
bodies as trustees for the whole people. All foreign and all wholesale trade
is carried on by state enterprises, all other trade is under state supervision.

Article 7
(1) The Hungarian People’s Republic recognizes and guarantees the
right of the working peasants to the land and regards it as its duty to
assist the socialist development of agriculture by establishing state
farms and machine stations and giving every support to productive
co-operative societies based on voluntary association and joint work.
(2) The state recognizes and supports every genuine co-operative
movement of the workers that is directed against exploitation.

Article 8
(1) The constitution recognizes and protects all property acquired by
labour.
(2) Private property and private enterprise must not be such as to run
counter to the public interest.
(3) The constitution guarantees the right of inheritance.

Article 9

(1) In the Hungarian People’s Republic labour is the base of the social
order.

(2) Every able-bodied citizen has the right, and the duty to work to the
best of his ability and is bound in honour to do so.

(3) By their labour, by participation in work competitions, by
tightening labour discipline and improving working methods, the
workers serve the cause of socialist construction.



AHHC Appendix XIII-—25/9/2018—SIVA—576458—IBTauris

ArpPENDIX XIII 313
115 (4) The Hungarian People’s Republic strives to apply in practice the
116 socialist principle: ‘From each according to his ability, to each
117 according to his work.’
118
1 l):)} Section Three
121 The Highest Organs of State Authority
122 Article 10
123 (1) The highest organ of state authority in the Hungarian People’s
124 Republic is Parliament.
125 (2) Parliament exercises all the rights deriving from the sovereignty of
126 the people and determines the organization, direction, and
127 conditions of government.
128 (3) In accordance with this its competence Parliament:
129 (a) creates legislation,
130 (b) determines the state budget,
131 (c) decides the national economic plan,
132 (d) elects the Presidential Council of the People’s Republic,
133 (e) elects the Council of Ministers,
134 (f) sets up and abolishes ministries and defines and changes the
135 sphere of activity of the several ministries,
136 (g) decides upon declaring war and concluding peace,
137 (h) exercises the prerogative of amnesty.
138
139 Article 11
140 (1) Parliament is elected for a term of four years.
141 (2) Members of Parliament may not be arrested or prosecuted without
142 the consent of Parliament, except when taken in the act.
143 (3) All political, economic or other activity or conduct detrimental to
144 the interests of the workers is incompatible with the quality of a
145 Member of Parliament.
146
147 Article 12
148 (1) Parliament meets in regular session not less than twice a year.
149 (2) Parliament must be convened at the written demand of one-third of
150 its members or if the Presidential Council of the People’s Republic
151 so decides.

152
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(3) Parliament elects a speaker, two deputy speakers and six recorders
from among its own members.

(4) The sessions of Parliament are convened by the Presidential Council
of the People’s Republic.

(5) Parliament lays down its own rules of procedure and agenda.

Article 13
As a general rule, the sessions of Parliament are held in
public. In exceptional cases Parliament may decide to hold a secret

session.

Article 14
(1) The right of legislation is vested in Parliament.
(2) Legislation can be initiated by the Presidential Council of the
People’s Republic, by the Council of Ministers and by any member
of Parliament.

Article 15
(1) Parliament can take valid decisions only if at least one half of its
members are present.
(2) Parliament decides issues by a simple majority.
(3) Changes in the constitution require the votes of two-thirds of the

members of Parliament.

Article 16
Acts passed by Parliament are signed by the President and Secretary of
the Presidential Council of the People’s Republic. New acts are
promulgated by the President of the Presidential Council. Promulgation
is effected by publication in the official gazette.

Article 17

(1) Parliament may at need appoint, out of its own members, a
committee to investigate any matter.

(2) Itis the duty of all public authorities, offices and institutions as well
as of all citizens to put at the disposal of such parliamentary
committees all the data required by the committee and also to give
evidence before the committee if required to do so.
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Article 18

(1) Parliament may pronounce its dissolution before the expiration of
its term.

(2) In the event of war or other emergency Parliament can prolong its
mandate for a stated length of time.

(3) In the event of war or other emergency the Presidential Council of
the People’s Republic can re-convene a Parliament that has already
been dissolved. A Parliament thus convened can itself decide the
duration of its mandate.

(4) 1In the event of dissolution a new Parliament must be elected within
not more than three months from the day of dissolution.

(5) A newly elected Parliament must be convened by the Presidential
Council of the People’s Republic within one month of polling day.

Article 19
(1) At its firstsifting Parliament elects from among its own members
the Presidential Council of the People’s Republic, consisting of a
President, two Vice-Presidents, a secretary, and seventeen members.
(2) The Chairman of the Council of Ministers, its Deputy Chairmen
and its members are ineligible for election to the Presidential
Council of the People’s Republic.

Article 20
(1) The competence of the Presidential Council of the People’s
Republic extends to:

(a) issuing the writ for a general election;

(b) convening Parliament;

(c) initiating legislation;

(d) holding a plebiscite on matters of national importance;

(e) concluding international treaties on behalf of the
Hungarian People’s Republic;

() appointing diplomatic representatives and receiving the
letters of credence of foreign diplomatic representatives;

(g) ratifying international treaties;

(h) appointing the higher civil servants and the higher officers
of the armed forces, in accordance with the provisions of
the law;
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(3)
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(2)

(3)
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(i) awarding the orders and titles instituted by
Parliament and authorizing the acceptance of foreign
orders and titles;

(j) exercising the prerogative of mercy;

(k) deciding issues specially submitted to its jurisdiction by
an Act of Parliament.

The Presidential Council of the People’s Republic may annul
or modify any by-law, regulation or measure introduced by
central or local organs of government, if they infringe the
constitution or are detrimental to the interests of the working
people.

The Presidential Council of the People’s Republic may dissolve
any local organ of government the activities of which infringe the
constitution or are seriously detrimental to the interests of the
working people.

When Parliament is not in session, its functions are exercised by
the Presidential Council of the People’s Republic; that body
cannot, however, change the constitution.

The enactments of the Presidential Council of the People’s
Republic are legally binding decrees, which must, however, be
submitted to Parliament at its next sitting.

All decisions and measures taken by the Presidential Council of
the People’s Republic are signed by the President and the
Secretary of that body and must be published in the official
Gazette.

Article 21
The term of office of the Presidential Council of the People’s
Republic expires when Parliament elects a new Presidential Council
of the People’s Republic.
The Presidential Council of the People’s Republic is responsible to
Parliament and is under the obligation of rendering an account of
its activities to Parliament.
Parliament has the right to recall the Presidential Council of the
People’s Republic or any member of it.
In order to make valid decisions, at least nine members of the
Presidential Council of the People’s Republic must be present, in
addition to the President and Secretary.
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(5) The Presidential Council of the People’s Republic draws up its own
rules of procedure, which require the approval of Parliament.

Section Four

The Highest Organs of State Administration
Article 22
The highest organ of state administration is the Council of Ministers of
the Hungarian People’s Republic.

Article 23
(1) The Council of Ministers consists of
(a) the Chairman of the Council of Ministers;
(b) the Deputy Chairman or Chairmen of the Council of
Ministers;
(c) the Minister or Ministers of State;
(d) the Ministers heading the various ministries.

(2) The Council of Ministers or single members of it are elected to, or
relieved of, office by Parliament on the recommendation of the
Presidential Council of the People’s Republic.

(3) Members of the Council of Ministers who are not members
of Parliament may attend the sittings of Parliament and take part in
its debates.

Article 24
The Ministries of the Hungarian People’s Republic are:

the Ministry of Foreign Affairs;
the Ministry of Home Affairs;
the Ministry of National Defence;
the Ministry of Finance;

the Ministry of Justice;

the Ministry of Heavy Industry;
the Ministry of Light Industry;
the Ministry of Foreign Trade;
the Ministry of Home Trade;

the Ministry of Building;
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the Ministry of Communications and Postal Services;
the Ministry of Adult Education;

the Ministry of Religion and Public Education;

the Ministry of Social Welfare.

Article 25
The Council of Ministers:
(a) directs the work of the ministries and of the other organs
immediately subordinate to it;
(b) ensures the enforcement of the laws and of the decrees
issued by the Presidential Council of the People’s Republic;
(¢) ensures the fulfilment of the economic plans;
(d) deals with all the matters subject to its jurisdiction.
In the execution of its duties the Council of Ministers may issue
decrees which must not, however, infringe the law or the decrees
issued by the Presidential Council of the People’s Republic.
Decrees issued by the Council of Ministers are signed by its
Chairman. Such decrees must be published in the official gazette.
The Council of Ministers is empowered to annul or modify any
regulation, decision or measure of any central or local organ of
government if such regulations, decisions or measures infringe the
constitution or are detrimental to the interests of the working
people.

Article 26

The Chairman of the Council of Ministers presides over the
meetings of the Council, provides for the execution of the orders
and decisions of the Council and directs the work of the organs
immediately subordinate to it.

The Ministers direct the branches of state administration entrusted
to them and the work of the organs immediately subordinate to
them, in accordance with the laws and the decrees and decisions of
the Council of Ministers.

In the execution of their duties the Chairman of the Council of
Ministers and the Ministers are empowered to issue decrees, which
may not, however, infringe the laws of the People’s Republic or the
decrees made by the Presidential Council of the People’s Republic
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or its Council of Ministers. Such decrees must be published in the
official gazette.

Article 27
The Council of Ministers is responsible for its activities to
Parliament and must render regular accounts of its work to that
body.
The Chairman of the Council or Ministers (or his Deputy) and its
members are individually responsible for their actions and conduct.
A special law regulates the implementation of this responsibility.
Any member of Parliament may put to the Council of Ministers, its
Chairman or members, questions relating to any matter within
the competence of the persons named and such questions must be
answered by them in the House of Parliament.

Article 28
The Council of Ministers may take measures on any matter
touching state administration either directly or through one of its
members.
The Council of Ministers is empowered to take under its own
immediate control any branch of the state administration and can
set up special organs for this purpose.

Section Five

The Local Organs of State Power
Article 29

For purposes of administration the territory of the Hungarian
People’s Republic is divided up into counties, districts, towns and
boroughs. Larger towns and cities may be subdivided into smaller
administrative units.

Changes in the territorial jurisdiction of the wvarious local
administrative organs can be made by the Council of Ministers.

Article 30
The local organs of state administration are the county council, the
district council, the town council, the borough council and the
town precinct council.
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The members of the councils are elected by the voters in the area in
question, for a term of four years in accordance with the principles
established in connection with the election of members of
Parliament.

The members of the local councils can be recalled by their
constituents in accordance with the law.

Article 31
The local councils exercise their administrative functions in their
area of jurisdiction in accordance with the constitutionally created
laws, decrees and other enactments and within the limits defined by
their superior organs.
Local councils:
(a) direct the economic, social and cultural activities in their
area;
(b) prepare the local economic plan and budget and supervise
their fulfilment;
(¢) enforce the laws and the regulations made by superior
organs;
(d) direct and supervise the activities of the state adminis-
trative and executive organs subordinate to them;
(e) ensure the maintenance of public order and the protection
of public property;
(f) protect the rights of the workers;
(g) direct and supervise the activities of economic enterprises of
a local character;
(h) give support to the co-operative societies of the workers;
(i)  deal with all matters within their competence as defined by
a valid enactment.
Local councils can issue regulations within the area of their
jurisdiction; but such regulations must not infringe the laws,
decree-laws, or decrees issued by the Council of Ministers, the
Ministers, or a superior council. The orders issued by local councils
must be promulgated according to the local custom.
Local councils can annul or modify the orders, decisions or measures
of the councils subordinate to them, if such orders, decisions or
measures infringe the constitution or a constitutionally created

enactment.
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Article 32
The local councils exercise their functions in close contact with the
population, ensure the active participation of the workers in the
work of local government and encourage initiative and vigilance on
their part.
Local councils must give an account of their activities to their
constituents not less than twice every year.

Article 33
The executive and administrative organs of the local councils are the
Executive Committees, which they elect from among their own
members.
The Executive Committee is presided over by a Chairman. Its
business is conducted by a Secretary subordinate to the Chairman.
The Chairman and his Deputy or Deputies, and the Secretary are
elected by the Executive Committee from among its own
members.
The Executive Committees are directly responsible to the local
councils and to the Executive Committees of the superior
councils. In their activities they must comply with the directives
of the organs of state administration.
Local councils have the right to recall the Executive Committees
as a whole or any of their members.

Article 34

The organs of state administration may set up special departmental

organs outside the local councils. Such special organs receive their

general directives from the higher organs of state administration but in

their immediate local activities are subordinate to the local Executive

Committee.

Article 35

Detailed regulations relating to the activities of the local councils

and executive committees are the subject of a special Act of

Parliament.
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Section Six

The Judicature
Article 36
(1) In the Hungarian People’s Republic justice is administered by the
Supreme Court of the Hungarian People’s Republic, by the high
courts, the county courts, and the district courts.
(2) By provision of the law special courts may be set up to deal with
specific groups of cases.

Article 37
The courts are composed of judges and lay members. The law can
establish exceptions to this rule.

Article 38
The Supreme Court of the Hungarian People’s Republic exercises the
right of supervising in principle the judicial activities and practice of all
other courts. For this purpose the Supreme Court can establish directives
and take decisions on questions of principle, which are then binding for
all courts.

Article 39

(1) In the Hungarian People’s Republic all judicial offices are filled by
election and the elected Judges may be recalled.

(2) The judges of the Supreme Court are elected for a period of five
years, the judges of the county and district courts for a period of
three years.

(3) The President and judges of the Supreme Court and the Presidents
of the high courts are elected by Parliament.

(4) The judges are accountable to their electors in respect of their
judicial activities.

(5) The election of the judges of the high courts, county courts and
district courts is regulated by rules laid down in a special Act of
Parliament.

Article 40

(1) The hearings before all courts of law are public unless otherwise
prescribed by law.
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All those accused before the courts are guaranteed the right of
defence during the judicial proceedings.

Article 41

The Courts of the Hungarian People’s Republic punish the enemies
of the working people, protect and safeguard the state, the social
and economic order and the institutions of the people’s democracy
and the rights of the workers and educate the working people in the
observance of the rules governing the life of a socialist
commonwealth.

Judges are independent and subject only to the law.

Section Seven

The Public Prosecutor

Article 42
The function of the Chief Public Prosecutor of the Hungarian
People’s Republic is to watch over the observance of the law.
In the exercise of this function the Chief Public Prosecutor
supervises the observance of the law by the ministries, the
authorities, offices, institutions and other organs, by the local
organs of the state executive and by citizens.
The Chief Public Prosecutor sees to it that all actions detrimental
to, or endangering, the social order, security or independence of the
Hungarian People’s Republic be consistently prosecuted.

Article 43
The Chief Public Prosecutor of the Hungarian People’s Republic is
elected by Parliament for a period of six years. Parliament has the
right to recall the Chief Public Prosecutor before the expiration of
his term of office.
The Chief Public Prosecutor is responsible and accountable to
Parliament in respect of his official activities.
Public prosecutors are appointed by the Chief Public Prosecutor.
The machinery of the prosecution of offenders is under the general
direction of the Chief Public Prosecutor’s office.
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Article 44

Public prosecutors proceed independently of the central and local

administrative and executive organs of the state.

(1)

(2)

(1)

(2)

(1)

(2)

(1)

(2

Section Eight

The Rights and Duties of Citizens
Article 45

The Hungarian People’s Republic guarantees for its citizens
the right to work and the right to remuneration in accordance with
the quantity and quality of the work done.

This right is implemented by the Hungarian People’s Republic by
means of the planned development of the forces of production and
by a manpower policy based on economic planning.

Article 46
The Hungarian People’s Republic ensures the right of rest and
recreation for its citizens.
This right is implemented by the Hungarian People’s Republic by
means of a legally determined working day, holidays with pay and
the organization of the rest and recreation of the workers.

Article 47
The Hungarian People’s Republic protects the health of the workers
and assists them in the event of sickness or disability.
The Hungarian People’s Republic implements this protection and
assistance by means of a comprehensive social insurance scheme and
the organization of medical services.

Article 48

The Hungarian People’s Republic ensures the right to education for
every worker.

The Hungarian People’s Republic implements this right by means
of an extension to all educational facilities, by means of a free and
compulsory general schooling scheme, by the provision of
secondary and higher schools, by educational facilities for adult
workers and by financial aid to those receiving schooling of any

kind.
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Article 49

(1) The citizens of the Hungarian People’s Republic are equal before
the law and enjoy equal rights.

(2) Discrimination of any kind against any citizen on grounds of sex,
religion, or nationality is a severely punishable offence.

(3) The Hungarian People’s Republic ensures to all nationalities
living within its borders the possibility of education in their
native tongue and the possibility of developing their national
culture.

Article 50

(1) In the Hungarian People’s Republic women enjoy equal rights with
men.

(2) The equal rights of women are implemented by the safeguarding of
their working conditions on a par with those of men, maternity
leave with pay in the event of pregnancy, increased legal protection
of mother and child, and a system of maternity and child welfare
institutions.

Article 51
The Hungarian People’s Republic protects the institution of marriage
and the family.

Article 52
The Hungarian People’s Republic devotes special care to the
education and development of the young and accords them special
protection.

Article 53
The Hungarian People’s Republic effectively supports all scientific work
serving the cause of the working people, as well as the arts which depict
the life and struggle of the people and proclaim the victory of the people.
It gives every support to the emergence of intellectual workers faithful to
the people.

Article 54
(1) The Hungarian People’s Republic safeguards the liberty of
conscience of all citizens and the freedom of religious worship.
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(2) In order to ensure the liberty of conscience, the Hungarian People’s
Republic separates the Church from the State.

Article 55
(1) In accordance with the interests of the workers the Hungarian
People’s Republic ensures for its citizens freedom of speech,
freedom of the press and freedom of assembly.
(2) In order to implement these freedoms, the state places at the
disposal of the workers the material resources required.

Article 56

(1) In order to develop the social, economic and cultural activities of
the workers, the Hungarian People’s Republic constitutionally
guarantees the right of organization.

(2) In fulfilling its tasks, the Hungarian People’s Republic bases itself
on the organizations of the class-conscious workers. In order to
defend the people’s democracy, promote participation in socialist
construction, widen the scope of cultural and educational work,
implement the rights of the people and develop international
solidarity, the workers establish trade unions, democratic
organizations of women and young people as well as other mass
organizations and put into practice the close co-operation and
democratic unity of the industrial, agricultural and intellectual
workers. The leading force in such political and social activities is
the working class, led by its advance guard and supported by the
democratic unity of the whole people.

Article 57
The Hungarian People’s Republic safeguards the freedom and
inviolability of the person, the privacy of the home and the
correspondence of its citizens.

Article 58
(1) The Hungarian People’s Republic guarantees these rights and
freedoms to all workers living within its borders.
(2) Foreign citizens, persecuted for their democratic attitude or their
activities in the interests of the liberation of the peoples, enjoy the
right of asylum in the Hungarian People’s Republic.
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647 Article 59
648 It is the fundamental duty of all citizens of the Hungarian People’s
649 Republic to defend the property of the people, consolidate social assets,
650 increase the economic strength of the Hungarian People’s Republic, raise
651 the living standard and cultural level of the workers and strengthen the
652 people’s democratic system.
653
654 Article 60
655 Military service is the honourable duty of the citizens of the Hungarian
656 People’s Republic in accordance with the law on universal military service.
. Article 61
::; (1) Defence of the home country is the sacred duty of all citizens of the
o Hungarian People’s Republic.
ol (2) Treason, violation of the military oath, desertion to the enemy,
o espionage and every action detrimental to the military strength of
s the country — constituting a betrayal of the cause of the country and
6(44 of the workers — is subject to the severest penalties of the law.
665 ) )
e Section Nine
667 The Electoral System
668 Article 62
669 (1) Members of Parliament are elected by the citizens of the Hungarian
670 People’s Republic on the basis of universal, equal, and direct
671 suffrage by secret ballot.
672 (2) The elected members are accountable to their constituents.
673 (3) The constituents have the right to recall their elected member of
674 Parliament.
675
676 Article 63
677 (1) All citizens of the Hungarian People’s Republic who are of age have
678 the right to vote.
679 (2) Enemies of the working people and those who are unsound of mind
680 are excluded from the suffrage by law.
681
682

683
684
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685 Article 64
686 At elections every citizen entitled to vote has one vote and all votes are
687 equal.
688
689 Article 65
690 All citizens who have the vote are eligible for election.
691
692 Article 66
693 Details of the election and recall of members of Parliament are laid down
694 in a special Act of Parliament.
695
696
697 Section Ten
008 The Coat of Arms, the Flag and the Capital of the Hungarian
09 People’s Republic
o0 Article 67
ot The coat of arms of the Hungarian People’s Republic is:
0 A hammer and ear of wheat in a round blue field surrounded by a wreath
o of wheat; in the upper part of the field a five-pointed star radiating rays
jizj' onto the field: below the field a band in the colours red, white, and green.
/0>
jgf Article 68
s The flag of the Hungarian People’s Republic is of horizontal bands of
0 red, white and green with the arms of the Hungarian People’s Republic
. in the centre.
711
0 Article 69
s The capital of the Hungarian People’s Republic is the city of Budapest.
714
715 Section Eleven
ﬂ:f Final Provisions
18 Article 70
719 (1) The constitution of the Hungarian People’s Republic enters into
220 force on the day of its promulgation. Its enforcement is the duty of
721 the Council of Ministers.
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(2) The Council of Ministers has the duty of submitting to Parliament
the bills required for the implementation of the constitution.

Article 71
(1) The constitution is the fundamental law of the Hungarian People’s
Republic.
(2) The constitution as well as all constitutional enactments are
obligatory for all organs of state power and all citizens alike.

Official translation of the Hungarian government, 1949

Note

1. From the official English translation published in Budapest in 1949.
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THE FUNDAMENTAL LAW
OF HUNGARY!. GOD BLESS
THE HUNGARIANS

National Avowal

WE, THE MEMBERS OF THE HUNGARIAN NATION, at the
beginning of the new millennium, with a sense of responsibility for
every Hungarian, hereby proclaim the following:

We are proud that our King Saint Stephen built the Hungarian State
on solid ground and made our country a part of Christian Europe one
thousand years ago.

We are proud of our forebears who fought for the survival, freedom
and independence of our country.

We are proud of the outstanding intellectual achievements of the
Hungarian people.

We are proud that our people has over the centuries defended Europe
in a series of struggles and enriched Europe’s common values with its
talent and diligence.

We recognize the role of Christianity in preserving nationhood.
We value the various religious traditions of our country.

We promise to preserve the intellectual and spiritual unity of our
nation torn apart in the storms of the last century.

We proclaim that the nationalities living with us form part of
the Hungarian political community and are constituent parts of
the State.
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39 We commit to promoting and safeguarding our heritage, our unique
40 language, Hungarian culture, the languages and cultures of nationalities
41 living in Hungary, along with all man-made and natural assets of the

42 Carpathian Basin. We bear responsibility for our descendants; therefore
43 we shall protect the living conditions of future generations by making
44 prudent use of our material, intellectual and natural resources.

45 We believe that our national culture is a rich contribution to
46 the diversity of European unity.

47 We respect the freedom and culture of other nations, and shall strive
48 to cooperate with every nation of the world.

49 We hold that human existence is based on human dignity.

50 We hold that individual freedom can only be complete in cooperation
51 with others.

52 We hold that the family and the nation constitute the principal
53 framework of our coexistence, and that our fundamental cohesive values
54 are fidelity, faith and love.

55 We hold that the strength of community and the honour of each man

56 are based on labour, an achievement of the human mind.
We hold that we have a general duty to help the vulnerable and

58 the poor.

59 We hold that the common goal of citizens and the State is to achieve
60 the highest possible measure of well-being, safety, order, justice and
61 liberty.

62 We hold that democracy is only possible where the State serves its
63 citizens and administers their affairs in an equitable manner, without
64 prejudice or abuse.

65 We honour the achievements of our historical constitution and we
66 honour the Holy Crown, which embodies the constitutional continuity
67 of Hungary’s statehood and the unity of the nation.

68 We do not recognize the suspension of our historical constitution
69 due to foreign occupations. We deny any statute of limitations for the
70 inhuman crimes committed against the Hungarian nation and its
71 citizens under the national socialist and the communist dictatorship.
72 We do not recognize the communist constitution of 1949, since it
73 was the basis for tyrannical rule; therefore we proclaim it to be invalid.

1 We agree with the Members of the first free National Assembly,
75 which proclaimed as its first decision that our current liberty was born of
76 our 1956 Revolution.
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77 We date the restoration of our country’s self-determination, lost on
78 the nineteenth day of March 1944, from the second day of May 1990,
79 when the first freely elected organ of popular representation was formed.
80 We shall consider this date to be the beginning of our country’s new
81 democracy and constitutional order.
82 We hold that after the decades of the twentieth century which led to a
83 state of moral decay, we have an abiding need for spiritual and
84 intellectual renewal.
85 We trust in a jointly shaped future and the commitment of younger
86 generations. We believe that our children and grandchildren will make
87 Hungary great again with their talent, persistence and moral strength.
88 Our Fundamental Law shall be the basis of our legal order; it shall be
89 an alliance among Hungarians of the past, present and future. It is a
90 living framework which expresses the nation’s will and the form in
91 which we want to live.
92 We, the citizens of Hungary, are ready to found the order of our
93 country upon the common endeavours of the nation.
94 [...]
95
96 Article R
97
98 (1) The Fundamental Law shall be the foundation of the legal system of
99 Hungary.
100 (2) The Fundamental Law and legal regulations shall be binding on
tol everyone.
102 (3) The provisions of the Fundamental Law shall be interpreted in
103 accordance with their purposes, the National Avowal contained
e therein and the achievements of our historical constitution.
105
106 Official translation of the Hungarian government, 25 April 2011
107
108
109 Note

1. From the official English translation available at www.kormany.hu/download/e/
111 02/00000/The%20New % 20Fundamental%20Law% 200f%20Hungary.pdf.
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