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“Union policy on the environment shall contribute to pursuit of the following 

objectives: preserving, protecting and improving the quality of the environment; 

protecting human health; prudent and rational utilisation of natural resources; 

promoting measures at international level to deal with regional or worldwide 

environmental problems, and in particular combating climate change.” Article 191 

of the Treaty on the Functioning of the European Union (hereinafter: TFEU) defines 

this way the main directions of the EU environmental policy. These fields cover, 

however, primarily substantial law measures. In order to achieve the goals and to 

ensure that the factors of environmental protection are given sufficient 

consideration, it is inevitable to offer a procedural framework as well. The latter 

should reflect among others on the question of public participation. Environmental 

policy is, namely, a field where the legal regulation is highly connected to scientific 

questions, economic interests and to the social discussion. So, not only the general 

interest behind the protection of environment makes the participation of the public –

including interested individuals, non-governmental organizations (hereinafter: 

NGOs) representing the public interest etc. – necessary in environmental matters, 

but also the high level of complexity behind the single issues. In order to strengthen 

and make more effective environmental protection policies, the European 

Community approved the UN/ECE Convention on Access to Information, Public 

Participation in Decision-making and Access to Justice in Environmental Matters [1] 

(hereinafter: Convention) by Council Decision 2005/370/EC of 17 February 2005.[2] 

This way it has become part of the environmental policy of the European Union. In 

the following, the paper aims to give a general overview of, how the Court of Justice 

of the European Union (hereinafter: ECJ) interprets the rights and obligations 

stemming from the Convention, as well as the EU law complementing it. [3] 

 

THE CONVENTION IN EU LAW 

 

The first question is to interpret the role of the Convention in EU law.  “[B]y 

becoming a party to the Aarhus Convention, the European Union undertook to 

ensure, within the scope of European Union law a general principle of access to 

environmental information”[4], including in EU law at the same time the right to 

participate in environmental decision-making and the right to review procedures to 

challenge public decisions alleged to violate environmental law. In line with the 

objectives of the Convention, the EU “has already adopted a comprehensive set of 

legislation which is evolving and contributes to the achievement of the objective of 
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the Convention (…)”.[5] In line with Article 216 Paragraph (2) TFEU 

“[a]greements concluded by the Union are binding upon the institutions of the 

Union and on its Member States.” Being an integral part of the legal order of the 

European Union,[6] the ECJ has jurisdiction to give preliminary rulings concerning 

the interpretation of the Convention. [7]
  

 

DIRECT APPLICABILITY 

  

“The Court has consistently held that the provisions of an international agreement 

to which the European Union is a party can be relied on in support of an action for 

annulment of an act of secondary EU legislation or an exception based on the 

illegality of such an act only where, first, the nature and the broad logic of that 

agreement do not preclude it and, secondly, those provisions appear, as regards 

their content, to be unconditional and sufficiently precise.”[8]  

The question whether the Convention can be referred to directly arose with regards 

to the locus standi of NGOs.[9] A possible solution [10] for the difficulties of 

public participation in judicial and administrative proceedings could be to rely on 

Article 9 of the Convention. However, the ECJ has declared that the direct effect 

would be contrary to the principles of EU law. This statement can be lead back to 

the two following factors. Certain provisions of the Convention request a measure 

by the Member States (or the EU): e.g. in connection with the provisions of Article 

9 Paragraph (3) of the Convention, ECJ ruled that direct applicability is excluded, 

as the criteria under which members of the public are entitled to litigation have to be 

determined by national law. So ‘the provision is subject, in its implementation or 

effects, to the adoption of a subsequent measure’. [11] In other cases the soft-law 

nature of the provisions excludes direct applicability due to the not sufficiently 

precise nature. E.g.  as regards Article 9 Paragraph (5) of the Convention “[I]t 

follows from that provision, under which each party to the Convention is obliged to 

‘consider’ the establishment of ‘appropriate assistance mechanisms’ to remove or 

reduce financial and other barriers to access to justice, that it does not include an 

unconditional and sufficiently precise obligation and that it is subject, in its 

implementation or effects, to the adoption of a subsequent measure.”[12]
 

Certainly, this is also a consequence of the fact that the Convention was designed 

with the national legal orders in mind, and not the specific legal features of 

institutions of regional economic integration, such as the European Union, even 

where those institutions can sign and accede to the Convention.[13] All these 

circumstances result in the fact that generally the direct applicability of the Aarhus 

Convention cannot be invoked. 

 

INTERPRETATION PRINCIPLES 

 

The next question is, whether there are any special interpretation principles, which 

the ECJ relies on in connection with the Convention. Undoubtedly, the general 

principles, like the need for an autonomous interpretation of European Union law, 
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principles of equality and effectiveness, [14] the uniform application throughout the 

European Union, should be respected [15] by the institutions and national 

administrations as a result of the theories of direct effect and primacy.[16] 

First of all, it has to be clarified that according to ECJ, the Aarhus Convention 

Implementation Guide [17] “may be regarded as an explanatory document, capable 

of being taken into consideration, if appropriate, among other relevant material for 

the purpose of interpreting the Aarhus Convention, the indications contained 

therein have no binding force”.[18] This conclusion undermines the fact that the 

Convention, by becoming an integral part of EU law, has also gained an 

autonomous meaning within its system, which might even differ from the general 

interpretation. The major factor behind this phenomenon might be that the Union’s 

environmental policy, as well as the general aims of EU law (especially the market 

freedoms) give a special framework to the Convention. This is results in a special 

situation with respect to the EU law, implementing the Convention: “It follows that, 

for the purposes of interpreting Directive 2003/4, account is to be taken of the 

wording and aim of the Aarhus Convention, which that directive is designed to 

implement in EU law”[19]. However, as already asserted above, the aim of the 

Convention is interpreted autonomously by ECJ.[20] Another consequence of this 

approach – and of that about direct applicability – is that the Convention cannot be 

relied on in order to assess the legality of an EU legislative act implementing the 

Convention.[21]  

The second major interpretative principle is that there is a “presumption” for the 

public participation. This results in the fact that exemptions and limitations should 

be understood in a restrictive way. At the same time, provisions determining the 

entitlement for public participation should not be implemented in a less favorable 

manner: “Therefore, although the national legislature is entitled, inter alia, to 

confine the rights whose infringement may be relied on by an individual in legal 

proceedings contesting one of the decisions, acts or omissions referred to in 

Article 11 of Directive 2011/92 (…), the provisions of that article relating to the 

rights to bring actions of members of the public concerned by the decisions, acts or 

omissions which fall within that directive’s scope cannot be interpreted 

restrictively.”[22] 

From this follows that the ECJ interprets the Convention along the general 

principles of EU law, taking – within the limits of this framework – the aims and 

the particular characteristics of environmental cases into account.  

 

ACCESS TO INFORMATION 

 

The first pillar of the Aarhus Convention is access to information: the obligations 

stemming from the first pillar have been transposed into the EU legal order by 

Directive 2003/4/EC of the European Parliament and of the Council of 28 January 

2003 on public access to environmental information and repealing Council 

Directive 90/313/EEC. In the Member States, usually separate acts realise the 

transposition of the Convention (and the Directive) into the national legal 
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orders.[23]  “In adopting Directive 2003/4, the European Union intended to 

implement the Aarhus Convention by providing for a general scheme to ensure that 

any natural or legal person in a Member State of the European Union has a right of 

access to environmental information held by or on behalf of the public authorities, 

without that person having to show an interest.”[24] 

The interpretation that access to information is not limited as regards the personal 

scope, is in line with the fact that access to information rights are usually derivable 

from the general regimes of information rights foreseen under human rights 

obligations, e.g. Article 42 (the Right of access to documents) of the Charter of 

Fundamental Rights of the European Union (hereinafter: ChFR)[25]. Furthermore, 

this way the access to justice rights with regards to access to information have a 

firm legal background, even in the case of NGOs. As far as the interpretation is 

concerned, the Directive itself establishes a duty for the restrictive interpretation of 

the grounds for refusal and the evaluation of the public interest served by disclosure 

in the particular case [Article 4 Paragraph (2)]. This obligation has been confirmed 

by the ECJ as well: E.g. “the disclosure of information must be the general rule and 

the grounds for refusal referred to by those provisions must be interpreted in a 

restrictive way.”[26]  However, this does not preclude an authority, when weighing 

the public interests served by disclosure against the interests served by refusal to 

disclose, in order to assess a request for that information to be made available to a 

natural or legal person, to evaluate cumulatively the grounds for refusal set out in 

the relevant provisions.[27] 

This way, the ECJ case-law as regards access to information in environmental cases 

seems to establish a balance between the general right of access to public data and 

the need for the proper and efficient working of public administration or the 

judiciary involved in environmental cases.  

 

PARTICIPATION IN DECISION-MAKING 

 

The second pillar of the Convention is the public participation in decision-making, 

more precisely at three fields: a.) participation by the public that may be affected by 

or is otherwise interested in decision-making on a specific activity; b.) the 

participation of the public in the development of plans, programmes and policies 

relating to the environment; c.) participation of the public in the preparation of laws, 

rules and legally binding norms. The primary aim of this pillar is, that “before 

development consent is given, projects likely to have significant effects on the 

environment by virtue, inter alia, of their nature, size or location should be made 

subject to a requirement for development consent and an assessment with regard to 

their effects.”[28]  

The implementation of the second pillar into EU law has been carried out through 

Directive 2003/35/EC providing for public participation in respect of the drawing 

up of certain plans and programmes relating to the environment. This, however, 

cannot be separated from the Environmental Impact Assessment (EIA) Directive, 

the Strategic Environmental Assessment Directive (SEAD) and the Water 
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Framework Directive (WFD). As regards the application of the Aarhus Convention 

to EC decision-making, Regulation 1367/2006 is the main reference point.  

“Both types of EC measures stipulate that public participation should be realised 

through commencing of consultations with civil interest groups by the Member 

States authorities and the EC institutions respectively prior to environmental 

decision-taking. However, the operationalisation of these requirements leads to the 

establishments of different sets of standards for carrying out consultations at the 

European and national levels.”[29]  

 

ACCESS TO JUSTICE 

 

The third pillar of the Convention is the access to justice pillar. This should 

safeguard the rights stemming from the two above mentioned pillars and establishes 

a third autonomous right.  

An interesting situation comes from the reservation made by the EU at the time 

joining the Convention (Council Decision 2005/370/EC), namely, on the Member 

States having the primary obligation to fulfil the obligations arising from the 

Convention until the Community decides to adopt “provisions of Community law 

covering the implementation of these obligations”. So, in lack of a common 

regulation in the field of access to justice, the requirements Member States should 

ensure while implementing the third pillar of the Aarhus Convention and fulfilling 

their obligations stemming from Article 47 ChFR can be derived from general 

human rights standards and principles of EU law. The most important requirement 

is to safeguard the principles of effectiveness and equivalence. 

Concerning the personal scope EU law puts the obligation on Member States “to 

grant standing either (a) to bodies which have a sufficient interest, or (b) to those 

which ‘are maintaining the impairment of a right.”[30] 

The Member States’ wide margin of appreciation in granting NGOs access to 

justice is absolutely in accordance with the competences of the EU being limited in 

the field of civil procedural law: it assures the possibility to take account of the 

different tests for standing in the various national legal systems and helps courts to 

focus on those cases where a significant chance of success can be presumed. 

However, it might result in a significant restriction of environmental cases to be 

brought to court, because in lack of provisions motivating litigation (legal aid, 

representation, reduction of or exemption from procedural charges) even those 

applicants might reside from litigation whose plea would be well-founded. 

Currently there is only one piece of EU legislation which is aimed at implementing 

the obligations from the third pillar: Regulation 1367/2006 on the application of the 

provisions of the Aarhus Convention on Access to Information, Public Participation 

in Decision-making and Access to Justice in Environmental Matters to Community 

institutions and bodies (hereinafter: Regulation). However, as even the title 

suggests, the scope of this regulation is limited: it only applies to “Community 

institutions or bodies” meaning „any public institution, body, office or agency 
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established by, or on the basis of, the Treaty except when acting in a judicial or 

legislative capacity” [Regulation Article 2 Paragraph 1 Point c)].  

At this point, the role of ECJ is much more direct, then as with regards to the two 

aforementioned pillars: Article 10 Paragraph 1 of the Regulation makes it possible 

for NGOs (meeting the requirements in Article 11) to “make a request for internal 

review to the Community institution or body that has adopted an administrative act 

under environmental law or, in case of an alleged administrative omission, should 

have adopted such an act.” If the Community institution or body fails to act or the 

NGO does not agree with the outcome, it may institute proceedings before the ECJ 

in accordance with the relevant provisions of the Treaty. However, in case of pieces 

of EU-legislation the indirect connection of the litigants with the subject of the 

claim usually results in the entire denial of process capability as a consequence of 

Article 263 Paragraph (4) of the TFEU. [It makes litigation only possible against an 

act addressed to that person or which is of direct and individual concern to them, 

and against a regulatory act which is of direct concern to them and does not entail 

implementing measures. In case of public participation the individual concern can 

be a problematic point.]  

According to ECJ the national rules established must ensure ‘wide access to justice’ 

and, second, render effective the provisions on judicial remedies. [31]  That is why 

in case of parties who have a sufficient interest to challenge a project and those 

whose rights it impairs, which include environmental protection associations, the 

entitlement to bring actions before the competent courts is sufficiently safeguarded. 

However, in case of the representation of public interest in broader sense, further 

steps might be necessary to ensure the same level of protection. 

 

CLOSING REMARKS 

 

From this brief analysis it is apparent that ECJ has integrated the Convention in its 

jurisprudence, not only as part of EU law, but also as a reference point for the 

interpretation of the EU acts implementing this international agreement. This way, 

the interpretation of public participation rights in environmental matters is 

determined by the general principles of EU law, as well as the aim and purpose of 

the Convention. A possible problem might be that the directly, immediately 

enforceable rights of the NGOs and individuals interested in the protection of the 

environment are rather limited at EU level and at the level of national laws as well. 

These circumstances demonstrate that the mere implementation of the single pillars 

does not necessarily lead to a coherent system, especially when taking the aims of 

the Convention into account. More efficiency can be expected either from more 

formalized models of participation or from more explicit ways, preconditions of 

public participation. In latter context the evolving case-law of ECJ plays an 

important role.    
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