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Hohmann Balazs'®

AZ ATLATHATOSAG FOGALMANAK ERTELMEZESE JOGI
SZEMPONTBOL

THE INTERPRETATION OF TRANSPARENCY FROM THE LEGAL POINT
OF VIEW

ABSTRACT

Today, the notion of transparency is used extensively in the creation and application of legislative and
judicial strategic planning documents both here at home and abroad. The living and extremely active
concept, which was present in international literature, legislative and enforcement practice for decades,
has become an unspoken or expressis verbis requirement in the recent years in Hungary with respect to
individual branches of law and for the entire legal system. Its spread has now reached such a level that
has become commonly used not only as a rule of law policy but also in the terminology of researchers
and experts in individual legal fields in the recent decades. In these circumstances, it is essential that
transparency as a concept is clearly and unambiguously interpreted by its users - both in the field of
legislation, law enforcement and law research - since only in this case can be ensured that the content
elements associated with the concepts and principles of law can ultimately gain enforcement by legal
regulation and its application. The research starts from the hypothesis that, even though the concept of
transparency is used more frequently by individual authors and becomes a subject of legislation, there
is no clearly defined and accepted concept of it that can be a barrier to its implementation and
application. The concept, which typically involves constitutional requirements, and came to our country
due to Western influence, is often used as a slogan, without the practical implications, often under
immature conditions. Accordingly, the main purpose of research and presentation is to clarify and
characterize the conceptual elements of transparency based on domestic and international legislative
practices and the relevant literature background. In this context, the research is based on the analysis of
the relevant literature and the legislative and judicial documents on the subject, attempts to use the
theoretical results to delimit the most important elements of the concept of transparency and their
practical aspects. The exploration and analysis of conceptual elements alone can reveal many problems
that can be considered today's most important challenges in modern legal systems. Defining and
characterizing the concept of transparency in the legal field can contribute to a more complete
transposition of the requirements resulting from transparency and to standardizing relevant legislative,
literary standpoints, which requirements may become important principles of 21st century legal systems.

1. Introduction

Transparency has become an inevitable concept today, and this is especially true when
examining legal issues, particularly public law issues®.

Originally, at least in the narrower scope of interpretation, the concept, created and used
around the end of the 1700s, was originally emerged in a completely different context compared
to legal sciences? when a Massachusetts Senator, later Vice President of the United States of
America, in the debate on postal dissemination, formed the following sentence regarding the
transparency of the government:

15 Hohmann Balazs Dr. Ph.D. Student, University Of Pécs Faculty of Law Doctoral School of Law; Director of
Quality Management, CERT Tanusito Ltd.; Association president, Tudatosan a Kérnyezetiinkért Egyesiilet.
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“However firmly liberty may be established in any country, it cannot long subsist if the
channels of information be stopped.””

The use of the concept in this role was obviously the deposition of the founding and
evolving American democracy, and it could be defined as a program strongly tinged with
politics, but it clearly stated that the modern state could only be considered transparent if it
opens up to the people legitimizing the political power at that time and ensures public access to
the state through public communication and accountability®.

Transparency, for a long time, was much more a political proclamation and expectation
than the concept of concrete legal content®.

1. ébra: Az atlathatosag fogalmanak atalakuldsa
Figure 1.: Transition of the definition of transparency

1970/80
Governance

1950
Transparency and
accountability

Source: constructed by the author.

Transparency gained a new meaning in the mid-twentieth century with the spread of the
transparency and accountability trends®, where in addition to the transparency of government
activity (government transparency), the accountability’ of the people involved in this activity
became the focus of the investigations. Apart from the political dimension of accountability, it
has obviously attracted legal responsibility, first and foremost, the examination of public® and
private® liability forms. Accountability within this concept was an essential prerequisite for
proper, lawful and legitimate functioning of the socio-political system'. Finally, the
governance doctrines®! directly formed before the 21st century brought the issues to the centre
of public law.

The study therefore focuses on exploring the juridical meaning of transparency by using
and interpreting individual judicial documents and literary references.

1. The legal nature of the transparency

The legal nature of its concept of transparency, some of its conceptual elements are extremely
difficult to grasp, because the concept includes highly subjective elements?2,
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Transparency depends on its subject’® and object'4, as it basically determines the
characteristics of transparency that from whose perspective we examine the individual social
conditions and what kind of social phenomenon are examined through the transparency criteria
system.

Independently of this, a conceptual "core™ can be distinguished which separates the
concept from other concepts in terms of legal study. We can formulate this as follows,
considering the above references:

Transparency is, in legal terms, a constitutional and rule of law requirement to make the
object of transparency perceivable, understandable and interpretable in its process to the subject
of transparency.

Obviously, in the practical implementation of transparency, the object of transparency (in
this case, the state-organized society and the state organization) should be open?® to some extent
to the subject of transparency, otherwise we cannot talk of transparency.

Simplifying the interpretation of the concept - the most commonly applied in the context
of citizen-state organization applying the above definition - the transparency of the state
organization means that some bodies of the state organization, and in particular those exercising
public authority, their operations are subject to openness and accordingly, to the extent
necessary, with the involvement of the public*®, with the information of the citizens, it also pays
attention to developing their awareness.

The creation of transparency is a legislative, law enforcement, political and related
communication exercise, and we can represent the best by accounting them that when we can
talk about transparency in the general and exact sense of the state's function.

From a legislative point of view, transparency - while at the same time different from
other requirements and expectations, but with the same goals - requests a comprehensive
regulatory requirement from the legislator, because the possibility of practicing transparency
can only be expected in this case.

2. abra: Az atlathatosag biztositasanak folyamata
Figure 2.: The process of the sake of transparency

Source: constructed by the author.
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It is sufficient to have a single element of a state-regulated relationship (typically within
the state's own organization system or the legal relationship between the state and certain state
organizations and citizens), which can be material, formal and organizational norms related to
substantive, procedural regulation or other allocation, to limit or even abolish the transparency
of a specific legal relationship or a specific area of state operation. The same item may be
prevailing in respect of supranational, international and local legislation!’ as in the case of
national and Member States legislation.

From a legal point of view, as we have explained above, we can speak of an inherently
dependent situation, since the process leading to the transparency of this activity can be
fundamentally transformed when the legal environment creating and shaping the enforcement
activity creates this opportunity. In the case of closed, "keeping secrets” regulations, the legal
application due to its function can only seek to ensure the consistent implementation of the legal
provisions aimed at this closure®®, and its possibilities of deviation are extremely limited.

Only a part of the cases is covered by the more closely applied law enforcement activity,
and in terms of transparency, at least such a frequently occurring issue is when it comes to
political and related processes. In respect of requirements, the same can be said of the above,
but their level may be even higher, as contrary to the law enforcement activity, political
processes and their actors are actively involved in decision-making and in law-making®.

We must not lose sight of the necessity of a well-executed, comprehensive and inclusive
communication, if it is about transparency. A transparent regulatory environment and the law
carried out in a transparent manner based on this can only play its role if the wider social
environment is properly informed of all the most important aspects? of law enforcement and
policy action, obviously in compliance with data protection and other secrecy rules, but not
hiding the most important data of the activity behind the rules.

Apart from the above, the concept of transparency must be based on the legal subject
matter of the transparency of the state's operation, which is typically defined as the existence
and maintenance of legal security?!, the familiarity of the functioning of the state organization??,
the recognition and possible transformation of matters of public interest?3, and the transparency
of judicial and official activity?*.

These conceptual elements and the highlighted subjects clearly illustrate the concept of
transparency and the legal interpretation of the already cited authors of the literature and the
relevant constitutional courts and higher courts who deal vigorously with the subject during
their law enforcement and constitution interpreting work.

3. Transparency as a rule of law requirement

In the light of the above, transparency can be defined as a constitutional, rule of law
requirement, which should be examined more closely because it may set a number of basic
requirements for each state organization.

The content of the Constitutional Court practice described below can only be limited to a
short summary of the Hungarian constitutional practice, but it is capable of perceiving how the
concept of transparency is evolving during the interpretation of the Constitutional Court's
interpretation of the law.
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In the first years of the operation of the Hungarian Constitutional Court, the topic was
examined in a direct and indirect way, which is well illustrated by the organization's early
decision related to public information, which is the justification of 32/1992. (V 29) AB decision:

"Free access to public interest information enables the elected representatives, the
executive power, the lawfulness and efficiency of the administration to be monitored and
stimulates their democratic functioning. Due to the complexity of public affairs, citizens'
control and influence on public decision-making, on matters of administration can only be
effective if competent bodies reveal the necessary information."?

Although the Hungarian Constitutional Court dealt with only one certainly important
conceptual units of the above-mentioned transparency, it can be stated, however, that it has
identified many important elements in the field of transparency. The mentioned civic control
and influence, and the necessity of public participation in the political and public power
processes, are all important parts in the practical creation of the transparency of the state
organization.

In a later 1994 decision of the Constitutional Court, it formulates much more specifically
several individual guarantees and requirements related to transparency in the context of freedom
of information:

"... the open, transparent and controllable public activity, usually the functioning of state
organizations and executive power before the public, is a cornerstone of democracy, a guarantee
of the rule of law in the state. Without the test of publicity, citizens of the state are »alienated
machines«, their operation is unpredictable, unforeseeable and expressly dangerous, because
the lack of transparency of the state's operation is an increased threat to constitutional liberties."”
26

It is clear, that the requirements of transparency in this decision are much more a
guarantee of the rule of law and a requirement system.

However, in a subsequent 2013 decision of the Constitutional Court, the body has already
made quite specific demands, declaring that the transparency is constitutional and, accordingly,
recognized as a rule of law:

"Therefore, the basic law requirement governing the functioning of the democratic state
serving its citizens, and in general terms the fulfilment of public tasks, is the transparency and
public purity and the fair administration of public affairs without abuse and impartiality.
Finally, the fundamental right to know and disseminate information of general interest beside
and through the right of expression is intended to enforce this requirement."?’

4. Conclusion

The concept of transparency has changed significantly from its original roots. The concept,
which is typically political, as a requirement and expectation, and the related accountability
soon enriched with legal elements, with the nature of transparency, but their consistent
separation rarely occurs in individual works of the literature.

The creation of a legally interpretable definition and the foundation of some conceptual
elements are inevitable to ensure that transparency can be a real legal right in the very broad
social environment, in which this system of requirements must prevail to speak of a truly
functioning constitutional requirement of the rule of law.

The present study attempted to elaborate the legal details of the concept, considering the
previously cited literature references and relevant constitutional practices. The analysis of the
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conceptual elements presented in the study, with their independent and interlinked effects, can
further contribute to the well-established concept of transparency and the necessary conditions
for ensuring practical effectiveness.

10.

11.

12.

13.

14.

ENDNOTES

Jaeger, P. T., & Bertot, J. C. (2010). Transparency and technological change: Ensuring equal
and sustained public access to government information. Government Information
Quarterly, 27(4), pp. 371-376.

Kraus, J. S. (2007). Transparency and determinacy in common law adjudication: A
philosophical defense of explanatory economic analysis. Virginia Law Review, pp. 287-301.
Handlin, A. (2014): Dirty Deals? An Encyclopedia of Lobbying, Political Influence, and
Corruption. ABC-CLIO, Santa Barbara. p. 125.

Warner, M. (2009): The Letters of the Republic: Publication and the Public Sphere in
Eighteenth-Century America. p. 128.

Korff, D., Wagner, B., Powles, J., Avila, R., & Buermeyer, U. (2017). Boundaries of Law:
Exploring Transparency, Accountability, and Oversight of Government Surveillance Regimes.
University of Cambridge Faculty of Law Research Paper,16/2017. p.13.

Bovens, M., Gooding, R. E., Schillemans, T. (2014). Public accountability In: Bovens, M.,
Gooding, R. E., Schillemans, T. (2014): The Oxford Handbook of Public Accountability (2014).
Oxford University Press. Oxford. pp. 2-3.

Dubnick, M. J. (1998). Clarifying Accountability: An Ethical Theory Framework," In PUBLIC
SECTOR ETHICS: FINDING AND IMPLEMENTING VALUES, Ed. Preston, N., Bois, C-A
Bois. Routledge. London. pp. 68-72.

Christensen, T., Leagreid, P. (2011). The Ashgate Research Companion to New Public
Management. Ashgate. Burlington. pp. 17-20.

Bertot, C. J., Jaeger, P. T., & Grimes, J. M. (2012). Promoting transparency and accountability
through ICTs, social media, and collaborative e-government. Transforming Government:
People, Process and Policy, 6(1), pp. 78-85.

Fox, J.  (2007). The uncertain relationship  between transparency and
accountability. Development in practice, 17(4-5), pp. 663-671.

Bovens, M. (2007). Analysing and assessing accountability: A  conceptual
framework. European law journal, 13(4), pp. 447-468.

Vishwanath, T., Kaufmann, D. (1999). Towards transparency in finance and governance.
Washington. The World Bank Institute. p. 4.

Owen, W.C. (1970). Private Penalties and Public Policy. Labor Law Journal, 21(6), pp. 323-
337.

Weiss, T. G. (2000). Governance, good governance and global governance: conceptual and
actual challenges. Third world quarterly, 21(5), pp. 795-814. 795-800. oldal.

Mashaw, J. L. (2006). Accountability and Institutional Design: Some Thoughts on the Grammar
of Governance. In: Dowdle, M. (Ed.) (2006): PUBLIC ACCOUNTABILITY: DESIGNS,
DILEMMAS AND EXPERIENCES. Cambridge. Cambridge University Press. Chapter 5, p.
120.

Birchall, C. (2014). Radical transparency?. Cultural Studies? Critical Methodologies, 14(1), pp.
78-81.

Tagiuri, R., Kogan, N., & Bruner, J. S. (1955). The transparency of interpersonal
choice. Sociometry, 18(4), pp. 368-369.

Roberts, J. (2009). No one is perfect: The limits of transparency and an ethic for
‘intelligent’accountability. Accounting, Organizations and Society, 34(8), p. 958.

160



IV. Fiatalok EUropaban Konferencia

(\
Pécs, 2017. november 24-25. F E U Q O 1 7
Sopianae Kulturalis Egyesiilet

18.

19.

20.

21.

22.

23.

24.

25.

26.

217.

~
N Tanulmanykatet

FIATALOK EUROPABAN KONFERENCIA

. Dror, Y. (1999). Transparency and openness of quality democracy. Openness and transparency
in governance: Challenges and opportunities, pp. 25-27.

. Naurin, D. (2006). Transparency, publicity, accountability-The missing links. Swiss Political
Science Review, 12(3), pp. 91-92.

. Lenaerts, K. (1991). Some reflections on the separation of powers in the European Community.

Common Market Law Review, 28(11), pp. 15-25.

Welch, E. W. (2012). The relationship between transparent and participative government: A

study of local governments in the United States. International Review of Administrative

Sciences, 78(1), pp. 93-115.

Moss, R. D. (2000). Executive Branch Legal Interpretation: A Perspective from the Office of

Legal Counsel. Administrative Law Review, pp.1326-1330.

Mattozzi, A., & Merlo, A. (2007). The transparency of politics and the quality of

politicians. American Economic Review, 97(2), pp. 311-315.

Fairbanks, J., Plowman, K. D., & Rawlins, B. L. (2007). Transparency in government

communication. Journal of Public Affairs, 7(1), pp. 23-37.

Prechal, S., & De Leeuw, M. (2007). Dimensions of Transparency: the building blocks for a

new legal principle?. Review of European Administrative Law, 1(1), pp. 51-62.

Ebbesson, J. (2010). The rule of law in governance of complex socio-ecological

changes. Global Environmental Change, 20(3), pp. 414-422.

Birchall, C. (2011). Transparency, interrupted: Secrets of the left. Theory, Culture &

Society, 28(7-8), pp. 60-84.

Fairbanks, J., Plowman, K. D., & Rawlins, B. L. (2007). i.m. pp. 30-35.

Mergel, I. (2012). Social media in the public sector: A guide to participation, collaboration and

transparency in the networked world. San Francisco. John Wiley & Sons. 320 p., pp. 258-275.

Wehner, J., & De Renzio, P. (2013). Citizens, legislators, and executive disclosure: The political

determinants of fiscal transparency. World Development, 41, pp. 96-108.

Jaeger, P. T., & Bertot, J. C. (2010). Transparency and technological change: Ensuring equal

and sustained public access to government information. Government Information

Quarterly, 27(4), pp. 371-376.

32/1992. (V. 29.) AB decision, ABH 1992, 182, pp. 183-184.

Translated by the author.

34/1994. (V1. 24.) AB decision, ABH 1994, 177, 3.

Translated by the author.

21/2013. (VI1. 19.) AB decision, ABH 2013, 643, 33.

Translated by the author.

REFERENCES

21/2013. (VIIL. 19.) AB hatarozat, ABH 2013, 643, 33.

32/1992. (V. 29.) AB hatarozat, ABH 1992, 182, pp. 183-184.

34/1994. (VI. 24.) AB hatarozat, ABH 1994, 177, 3.

Bertot, J. C., Jaeger, P. T., & Grimes, J. M. (2012). Promoting transparency and accountability through
ICTs, social media, and collaborative e-government. Transforming Government: People, Process and
Policy, 6(1), pp. 78-91.

Birchall, C. (2011). Transparency, interrupted: Secrets of the left. Theory, Culture & Society, 28(7-8),
pp. 60-84.

Birchall, C. (2014). Radical transparency?. Cultural Studies? Critical Methodologies, 14(1), pp. 77-88.

Boven

s, M. (2007). Analysing and assessing accountability: A conceptual framework. European Law

Journal, 13(4), pp. 447-468.

161



< IV. Fiatalok EUropaban Konferencia

(\
Pécs, 2017. november 24-25. F E U Q O 1 7
Sopianae Kulturalis Egyesiilet

~
.-\B\L/L’ Tanulmzinykiitet FIATALOK EUROPABAN KONFERENCIA

Bovens, M., Gooding, R. E., Schillemans, T. (2014). Public accountability In: Bovens, M., Gooding, R.
E., Schillemans, T. (2014): The Oxford Handbook of Public Accountability (2014). Oxford University
Press. Oxford. 717 p.

Christensen, T., Laegreid, P. (2011). The Ashgate Research Companion to New Public Management.
Ashgate. Burlington. 528 p.

Dror, Y. (1999). Transparency and openness of quality democracy. Openness and transparency in
governance: Challenges and opportunities, pp. 25-43.

Dubnick, M. J. (1998). Clarifying Accountability: An Ethical Theory Framework,” In PUBLIC
SECTOR ETHICS: FINDING AND IMPLEMENTING VALUES, Ed. Preston, N., Bois, C-A Bois.
Routledge. London. pp. 68-81.

Ebbesson, J. (2010). The rule of law in governance of complex socio-ecological
changes. Global Environmental Change, 20(3), pp. 414-422.

Fairbanks, J., Plowman, K. D., & Rawlins, B. L. (2007). Transparency in government communication.
Journal of Public Affairs, 7(1), pp. 23-37.

Fox, J. (2007). The uncertain relationship between transparency and accountability. Development in
practice, 17(4-5), pp. 663-671.

Handlin, A. (2014): Dirty Deals? An Encyclopedia of Lobbying, Political Influence, and Corruption.
ABC-CLIO, Santa Barbara. 1062 p.

Jaeger, P. T., & Bertot, J. C. (2010). Transparency and technological change: Ensuring equal and
sustained public access to government information. Government Information Quarterly, 27(4), pp. 371-
376.

Korff, D., Wagner, B., Powles, J., Avila, R., & Buermeyer, U. (2017). Boundaries of Law: Exploring
Transparency, Accountability, and Oversight of Government Surveillance Regimes. University of
Cambridge Faculty of Law Research Paper, 16/2017.

Kraus, J. S. (2007). Transparency and determinacy in common law adjudication: A philosophical
defense of explanatory economic analysis. Virginia Law Review, pp. 287-359.

Lenaerts, K. (1991). Some reflections on the separation of powers in the European Community.
Common Market Law Review, 28(11), pp. 11-35.

Mashaw, J. L. (2006). Accountability and Institutional Design: Some Thoughts on the Grammar of
Governance. In: Dowdle, M. (Ed.) (2006): Public accountability: designs, dilemmas and experiences.
Cambridge. Cambridge University Press. Chapter 5, pp. 115-156.

Mergel, 1. (2012). Social media in the public sector: A guide to participation, collaboration and
transparency in the networked world. San Francisco. John Wiley & Sons. 320 p.

Moss, R. D. (2000). Executive Branch Legal Interpretation: A Perspective from the Office of Legal
Counsel. Administrative Law Review, pp. 1303-1330.

Naurin, D. (2006). Transparency, publicity, accountability-The missing links. Swiss Political Science
Review, 12(3), pp. 90-102

Owen, W.C. (1970). Private Penalties and Public Policy. Labor Law Journal, 21(6), pp. 323-337
Prechal, S., & De Leeuw, M. (2007). Dimensions of Transparency: the building blocks for a new legal
principle?. Review of European Administrative Law, 1(1), pp. 51-62.

Roberts, J. (2009). No one is perfect: The limits of transparency and an ethic for
‘intelligent’accountability. Accounting, Organizations and Society, 34(8), pp. 957-970.

Tagiuri, R., Kogan, N., & Bruner, J. S. (1955). The transparency of interpersonal
choice. Sociometry, 18(4), pp. 368-379.

Vishwanath, T., Kaufmann, D. (1999). Towards transparency in finance and governance. Washington.
The World Bank Institute. 30 p. 4. oldal.

Warner, M. (2009): The Letters of the Republic: Publication and the Public Sphere in Eighteenth-
Century America. 224 p.

Wehner, J., & De Renzio, P. (2013). Citizens, legislators, and executive disclosure: The political
determinants of fiscal transparency. World Development, 41, pp. 96-108.

162



9 IV. Fiatalok EUropaban Konferencia

2
Pécs, 2017. november 24-25. F El l S !O 1 ’
- Sopianae Kulturalis Egyesiilet
()Z/ “)Q\L/" TaEulménykotet gy FIATALOK EUROPABAN KONFERENCIA
% <
ALis gt

Weiss, T. G. (2000). Governance, good governance and global governance: conceptual and actual
challenges. Third world quarterly, 21(5), pp. 795-814.
Welch, E. W. (2012). The relationship between transparent and participative government: A study of

local governments in the United States. International Review of Administrative Sciences, 78(1), pp. 93-
115.

163



