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Introduction

Developments in Hungarian constitutional law after 2010 suggest that the
era in Hungarian constitutionalism characterized by a commitment to the
rule of law has been replaced by an era where the law is regarded as an in-
strument available for government to rule. Under the new Fundamental Law,
which places alike the 1989 Constitution on the rule of law at the centre of
the constitutional order, the constraints that follow from the rule of law have
been habitually overridden or ignored by the government acting in parlia-
ment. The Constitutional Court’s attempts to continue the legacy of pre-2010
constitutionalism were reproached by the government delimiting the powers
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of the Court or overruling its decisions in formal amendments of the consti-
Emozm._ text.! The independence of the judiciary was also challenged by the
two-third-majority government through administrative and legislative means
Although European fora pointed out the deficiencies, the respect for the Emm

o.w law has significantly declined and the government got rid of the substan-
tive bounds of this principle.

Despite the continued reliance on the rule of law in the Fundamental Law as
the ._H,cssammcnm_ principle of the Hungarian state, there have been a number
o.m significant systemic developments which indicate that in the new constitu-
gnm.: order the ability of the government to rule by law enjoys priority over
the idea that for government to be constitutional it must be constrained b

law. The controversial practices followed in amending the constitutional 8&%
the limitations imposed on the review of the powers of the Oommﬁ::zosww
Court, and the evident subordination of the constitutional order as defended

_uw. E.m ﬂosmmaao:m_ Court to the political regime offer clear indications of
this significant shift in Hungarian constitutionalism.>

IL. WE.@ rule of law in Hungarian constitutionalism before
010

The rule of _mzwN mﬁ.ou\oa a paramount position among the norms that consti-
tuted %m constitutional order of post-1989 Hungary. It was modelled almost
exclusively on the German Rechtsstaat concept.’ There is scholarly consen-

mmwozoémi NORA/VARIU MARTON, Two Eras of Hungarian Constitutionalism:
rom the Rule of Law to Rule by Law, Hague J Rule Law (8) 2016 11, 271 et $qq.

VARJU MARTON/CHRONOWSKI NORA, Constitutional backslidin

2015 V1, 296 et sqq. e Eunghey TNER

As H.»mw.r.o SOLYOM, the first president of the Constitutional Court outlined “Ev

the traditional difference between the formal and the substantial concepts of hs
Wmo:#mm.ﬁ& (...) was revived and had to be reinterpreted. (...) The Court M_mam _uoﬁm
a.un politicians and the population conscious of the secure protection constitutional
ZWEM A:”u mﬂn.m&ﬂn of one of the most important characteristic of the rule of law:
political _Eﬂ.._:oum can only be implemented lawfully and within the framework ow
the O.oﬁmsEno: — not vice versa, as before, when the law was conceived as merel

a political tool. (...) The Court, moreover, developed a moral explanation of its EN
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sus* that the incorporation of the substantive, structural, and procedural
components of the Rechisstaat principle led to the anchoring in Hungarian
constitutionalism of foundational ideas, such as the protection of fundamen-
tal rights, the separation of powers and limited government, the legality of
public administration, legal certainty, the independence of the judiciary, and
the right of access to justice. The influence of the Rechistaat principle also
meant that in Hungary the written constitution enjoys the highest rank in the
hierarchy of legal norms superseding other pieces of legislation, by which
primacy is manifested primarily through the process of constitutional review
exercised by the Constitutional Court. The jurisprudence developed by the
Constitutional Court in a long chain of constitutional review cases empha-
sized primarily the formal dimensions of the rule of law, especially the prin-
ciple of legal certainty, and left the substantive aspects of the principle
somewhat underdeveloped.’

The prominence of the rule of law among the principles of the constitution,
which was matched only by the human dignity principle, and the emphasis
on its formal dimensions were thought to provide an essential guarantee for
the successful completion of the post-1989 transition process.’ The rule of
law offered that formal guarantee which was able to establish a boundary
between the constitutional arrangements that had been in place before the
regime change and the new constitutional order where public powers are
subjected to genuine legal constraints. The position held on the rule of law
by the Constitutional Court, the central architect of the novel constitutional
order and a key actor in the process of political and legal transition, was

sition. It introduced the paradoxical phrase ‘revolution under the rule of law’.”
SOLYOM LAszLO, Introduction to the Decisions of the Constitutional Court of the
Republic of Hungary, in: SOLYOM/BRUNNER (eds.), Constitutional Judiciary in a
New Democracy. The Hungarian Constitutional Court, University of Michigan
Press, Ann Arbor 2000, 1 et sqq., 38.

$ PETRETEI JOZSEF, Az alkotmanyos demokracia alapintézményei, Dialog Campus/
Budapest-Pécs 2009, pp. 139-159.

: GYORFI TAMAS/JAKAB ANDRAS, Jogéllamisig, in: JAKAB (ed), Az Alkotmany
kommentarja, Szdzadvég/Budapest 2009, 155 et sqq., 174.

e SOLYOM LASzLO, The Rise and Decline of Constitutional Culture in Hungary, in:
vON BOGDANDY/SONNEVEND (eds.), Constitutional Crisis in the European Consti-
tutional Area, Hart Publishing/Oxford 2015, 5 et sqq., 6-7.
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&EEocEmmooﬁ?o“:EmEHmofméomEHoM cmmoEmémmmmEm:raEHmOm
law”.” This meant foremost that the Court systematically enforced the prin-
ciple of legal certainty and applied the rule of law, which it aimed to inter-
pret and develop as a neutral concept,” as the fundamental benchmark of its
constitutional control powers.’ It was interpreted as having a normative con-
tent independent from concrete constitutional provision, the violation of
which could give rise to protection before the Constitutional Court. The rule
of law was also available to support as their conceptual basis more specific
constitutional norms and it provided a philosophical umbrella for the entire
constitutional order, the individual norms of which were in turn available to
give effect in individual instances to the rule of law as a general principle.

In the jurisprudence of the Constitutional Court under the 1989 Constitu-
tion,'” the rule of law emerged as a self-standing normative principle, and it
was used to provide the basis of other, more specific constitutional norms,
such as legal certainty and the separation of powers.

III. Moving away from the rule of law towards rule by law
after 2010

The new Fundamental Law accorded a position in Hungarian constitutional-
ism to the rule of law similar to that in the 1989 Constitution. Its Article B)
recognised the rule of law and democracy as the foundational principles of
the Hungarian republic. Article C) contains the now self~standing principle
of the separation of powers, which continues to be expressed in the detailed

constitutional provisions on the organisation and the functioning of the state.

Beyond the constitutional text there are, however, a number of systemic de-

Decision 11/1992 of the Constitutional Court.

TOTH GABOR ATTILA,
Budapest, 2009, 147.

For example, the Constitutional Court never paid much attention to the concept of
democracy and to its relevance in constitutional interpretation, see, Minority Opin-
ion of Judge Kiss in Decision 39/1999 of the Constitutional Court.

Act XX of 1949 on the Constitution of
90, in force until 31 December 2011

Tal a szovegen. Ertekezés a magyar alkotmanyrol. Osiris/

the Republic of Hungary as revised in 1989-
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velopments which raise doubts as to the commitment of the new nﬁ.Emﬁ._E-
tional order, and of the political order which developed the new constitution-
al framework, to sustaining and building upon the legacy of post-1989 Hun-
garian constitutionalism which had placed the rule of _.ms. at ﬁ.:.m heart of the
functions performed by the constitution in the Ecsmmmms ﬁo.:.zomr econom-
ic, and social order. These developments include the Emﬁm?:@ of the .mzs-
am“anﬁ Law which followed from its frequent, vo_Eom_G-m—.:ﬂmu Boﬁ:m.nm-
tions, the imposition of serious limitations on the constitutional review
exercised by the Constitutional Court, and the open mﬁ.pmm_m between the
Constitutional Court and the Government acting in parliament for Em su-
preme constitutional authority in the country. The m<oa.m of oo:m:E:wn
making after 2010 seem to contradict the iconic statement in the .om:.:\ juris-
prudence offering the foundations of a culture of the rule of law in Hungary

2 3 11
that “the rule of law cannot be achieved against the rule of law”.

1. Constitutional turmoil: the instability of the new constitution

The constitution-making process which started in 2010 m.nm éEo.: _na. to the
adoption of the Fundamental Law and to a series of major ﬂoaﬂmnmzo:m to
the brand new constitutional text made instability and uncertainty n_,_w mm.noua
nature of the new constitutional order. The technical cause ow nonm:Eco.nm_
instability and uncertainty lies in the relative easiness of w:mr_:m a constitu-
tional amendment through the Hungarian parliament, which requires a two-
thirds majority vote of all members.'? This, however, does not change the
fact that the frequent amendments of the m:samaoi.m_ Law @ﬁmcmm ad hoc
political interests represented — likely in bad faith — in the Mum_.:mEmE of .Em
day. These could involve considerations, such as reproaching the Oowm.:Es
tional Court through constitutional modifications for cumméﬁw.@_o mmmaa.:m“
preventing in advance the constitutional review of nouqoé.a_& Hmma_.m.ao:
by raising the matter to the constitutional _9@_ or mxo_caEm. oo.Ev:mzom
with Constitutional Court judgments by declaring in the oosﬂ:sso:m_. ‘Hoﬁ
the unlawful practices in question as constitutional. The frequent Boan.:wm-
tions of the Fundamental Law also raise the question of whether the stability

' Decision 11/1992 of the Constitutional Court.
This was also the case with the 1989 Constitution.
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of the constitutional text, which in the Hun

position of superior law, should
law."”

garian Rechisstaat enjoys the
be regarded as a value under the rule of

The _u.:namﬁoimﬁ Law adopted has been amended
me sixth amendment (new, relaxed rules on introdu
In case of a terror threat) was on the political agen

: da in 2016
mnto force on the 1 July 2016." I October 2016 al e,

. ready the seventh amend-
ment is on t i :
; n he agenda as well. Almost all of these were (and are) major

six times since 2011.¢
cing special legal order

constitutional amendments,

The sharpest Q..Enmm:; was raised by the Fourth Amendment to the Funda
Msmﬂmm Law, with which Jex specialis rules (e.g. Article U) were introduced
n contrast to the fundamental principles of the rule of law, and the protection

-_—

13
There are a number of instruments

tional text, such as including unchangeable provisions
secutive parliaments.

For a scholarly analysis of the am g
endments, see VOROS IMRE Th itutj
__MMme%M .mman the wn..:;r and fifth amendments of m:hmm:m:.mcuwwaw_wwﬁ_m HMV .
uridica Hungarica 2014, 1-20; ZELLER JupIT, Nichts ist so bestindig Wﬁ

Jlingsten Novellen des Grundgesetzes Un, i
. arns im K i
Verfassungsgerichts, Osteuropa-Recht mcmu wo.ﬂwm%imﬁ Ao Basche e

ﬂzamgmsmsm the rule of law: <http://www.he
iy o Tl W.
\n_“w fundamental-law SmEEmm@-ﬁoz_a-mw:ozm_w-c:amns_.Sm-Em-E_o-om_mé_\v
€ amendment sets new substantive [imj .
Imits on common exercisi i
: : reising the
M MMH. MM.M:&Q. mg.:mm. in H?uu m.mﬁwéo_.w of the European Union in onmH Bﬁ%wwmn%ﬂr
garlan constitutional identity, and prohibits the resettlement of foreign @%Ema

tion i i i i
in the territory of Hungary. There is an invalid referendum (took place 2 Octo-

ber 2016) on EU refugee relocation quota in the background of the issue
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of fundamental rights; regulations evading or bypassing Constitutional Court
rulings were enacted, substantially reducing the space for constitutional pro-
tection (e.g. student contracts, acknowledgement of churches, concept of
family); a specific review, and a new interpretation limit was raised in the
way of constitutional judicial review (excluding substantial review of the
amendments to the Fundamental Law, and repealing Constitutional Court
decisions adopted before the Fundamental Law).

2. Budgetary limitation on the constitutional review

The anchoring of the rule of law as the core principle of Hungarian constitu-
tionalism which will effectively contribute to the successful completion of
the transformation process from socialist Hungary to the Hungarian Republic
defined in the 1989 Constitution, was as much the achievement of the proac-
tive Constitutional Court of the 1990s endowed with extensive competences
in constitutional review as of the declarations of the constitutional text.'
Under the 1989 Constitution, the Constitutional Court was given by design a
central role in safeguarding the new constitutional order, especially vis-a-vis
the executive, the powers of which in the Hungarian parliamentary govern-
mental system are de facto united with those of parliament. Its competences
in constitutional review available to enforce constitutional principles, includ-
ing the rule of law, were essential to separate the branches of public powers
and to maintain a balance between them by imposing legal constraints on
government acting in parliament.

The new Fundamental Law, maintaining the limitations introduced in con-
troversial political circumstances'® a few months after the 2010 elections,"

SoLyowm (footnote 5), 7-10.

'*  The limitation of the review powers of the Constitutional Court was a political
reaction by the government to a preceding decision by the Court annulling an act
which imposed as intended by government retroactive tax obligations (Decision
184/2010 of the Constitutional Court). The quasi nationalisation of the entire pri-
vate limb of the compulsory pension system followed the introduction of the limita-
tion very shortly, the challenges against which were al declared as inadmissible by
the Court on the basis of its new jurisdictional rules in Decisions 3291/2012, 3292/
2012, 3293/2012, 3294/2012, 3295/2012, 3296/2012 and 3243/2012.

¥ Act CXIX of 2010.
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departed from this tradition of a powerful constitutional court capable of
enforcing the rule of law.2°

Article 37 (4) in the chapter on public finances
holds that in ex post norm

control and constitutional complaint procedures
the Constitutional Court is prevented, with the exception of the grounds pro-
vided by the four so called “protected fundamental rights”,?!

, from engaging
in the constitutional review of acts concerning public finances as long as

dublic debt exceeds half of the Gross Domestic Product.”” Even though this
nodification, considering the traditionally restrictive interpretation of the
urisdiction available to the Constitutional Court in matters of fiscal policy,
*an be assessed as having no practical impact on the policy leeway available
0 government, it offers a sobering reading of Hungarian constitutionalism
vhere constitutional safeguards and the constitutional guarantees enforced
vithin can be suspended on the government’s whim with no foreseeable

rospect of their reintroduction.”® The conditional nature of the suspension,

vhich circumstance may be regarded as being capable of mitigating its over-
11 negative impact, has only very

limited value as despite the explicit com-
nitment of the Fundamental Law to debt reduction there is no guarantee that
he government will be able, or wi

Il be convinced, to achieve the stated pub-
ic debt target. Paradoxically, under Article 37(4) the Constitutional Court is

Disapproved by the Venice Commission in its comprehensive report on the Funda-

mental Law, supra (FN 42), and on the Fourth Amendment, supra (FN 43), and in
the opinion on the new act on the Constitutional Court, <http:/fwww.venice.coe.int/
invmoq:mEon:BnEth%HOUﬁLwUSMmmoSe\owooom-mv.

The violation of procedural rules in the legislative process, as it follows from the
legal certainty principle, may also give rise to review by the Constitutional Court.

“As long as state debt exceeds half of the Gross Domestic Product, the constitu-
tional Court may, within its competence set out in Article 24(2)b-e), only review
the Acts on the State Budget and its implementation, the central tax type, duties,
pension and healthcare contributions, customs and the central conditions for local
taxes for conformity with the Fundamental Law or annul the preceding Acts due to
violation of the right to life and human dignity, the right to the protection of per-
sonal data, freedom of thought, conscience and religion, and with the rights related
to Hungarian citizenship. The constitutional Court shall have the unrestricted right
to annul the related Acts for non-compliance with the Fundamental Law’s proce-
dural requirements for the drafting and publication of such legislation.”

VARJU MARTON, Governance, Accountability and the Market, in: ToTH (ed.), Con-

stitution for a Disunited Nation, CEU Press/Budapest/New York 2012, 301 et sqq.,
325.

. .. e
also prevented from enforcing the debt reduction Eoﬁm_o:w of the mﬂwosm
i i Vi
i liament had intended that those pro
ental Law — assuming that par ! :
Ha genuinely enforceable in law — which are most likely to be affected by
24
legislative measures of a fiscal nature.

3 The struggle for the ultimate constitutional authority:
Constitutional Court vs. Parliament

aw
As mentioned earlier, some of the amendments of the mﬁumwaoﬂ%zw@:
i t’s decision to refuse to comply w ;
were motivated by the governmen g e
isi titutional Court and to preven eXe
vourable decisions of the Cons e,
i i ifti tters to the constitutional level.
ing its review powers by lifting ma : n e
Hmnmmm leading to the adoption of the Fourth >5wﬂaﬂaﬁ culminated E_\HE
m en struggle for the ultimate constitutional wﬁ&oﬂ@. in mcammdﬂ m: Bm
”%o end of constitutionalism under the 1989 Constitution M:E EM M Mwﬁnﬁmm
i enta
ituti . The entry into force of the Fundam
of a new constitutional era o S
itional Provisions in whic g
epared by the so- called Transi : e
Mmmwmoa ﬁw compile a particularly controversial set of EoSmHo.sm. H_quow
issi i the Transitiona -
ini er for Fundamental Rights, 1) Fre
opinion of the Commission B sttt
isi i f law, caused considera
isions severely violated the rule o W, ertai
Mrm law, and put the unity and operation of the legal system at risk. . »,m a
u i initi ssion-
response to the constitutional review procedure initiated by the Commi

: iminati itutional review of the public
2 As 7ZOLTAN SZENTE assesses, “the m:BEmnE: of constituti e
finance legislation (...) creates the impression n.:: the constitut g
__Hu xecutive power can be put aside in economically difficult times. SrTEzoL
M,Mzn The Decline of Constitutional Review in Hungary — ,_,oémambm M%m:w =
fitutional Court?, in: SZENTE/MANDAK/FEJES (eds.), Challenges and Pifls n he
Waon:m E:ammn._mm Constitutional Development, L'Harmattan/Budapes X
et sqq., 195. . . _
4 i ief for the Venice Commis
s O}moamn:mgm.rm gwﬁ%ﬂﬂ:ﬂﬂ“ﬂﬂwﬂ Law and the Key Cardinal
i Transitional Provisions o . .
memomm%nm AEH..S%PEESSPmnE.UOmnoaaonm:E:me\>B~o:mlana~=m_\rmé
s_final.pdf>, . .
e ituti ncerning the Transitiona
T pelton ot OBv:amﬁmﬁhwcﬁw wﬁﬂﬂwﬂwwﬂwmmﬂwﬁwwmnmiaomﬁnn 14315/26/pe
isions, <http://www.ajbh.hu/e - ¢ 4315,
ﬂ””%ﬂﬂmé%:%ﬁma-ﬁc-mcm.oonwaEmouE-nonn;nounaEEm.Em-qm:w:_oan prov
isions-of-the-fundamental-law>.
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er, parliament adopted the First Amendment to the Fundamental Law, which
aimed at preventing the scrutiny of the Transitional Provisions by the Consti-
tutional Court by declaring it to form part of the Fundamental Law. The
Court, faithful perhaps for the last time to its ethos created in the 1990,
struck down the majority of rules in the Transitional Provisions.?’

The most contentious issue in the decision was the Court establishing its
Jurisdiction despite the subsequently adopted First Amendment, in order to
review the Transitional Provisions. It argued that it is entitled to exercise
review powers to the extent that the Trans
the Fundamental Law and had, thus, dis

The Court also claimed to have Jurisdiction to review the provisions that
affected its competences in constitutional review. In addition it made a vague
reference to the possibility that future amendments to the Fundamental Law
could be subject to review on the basis of international standards pertaining
to the rule of law.”® The government reacted by adopting the Fourth Amend-
ment which incorporated into the Fundamental Law most of the provisions
which had been found unconstitutional by the Court. In order to cement the
superior constitutional authority of government acting in parliament, and to
take the edge out of potential future attempts by the Court to oppose gov-
ernment action in the spirit of pre-2010 constitutionalism, the Fourth
Amendment repealed every decision of the Constitutional Court that had
been delivered prior to the entry into force of the Fundamental Law.’ The
negative impact of this latter development on ordinary courts and individuals

entertaining expectations as to the meaning of constitutional principles
seems to have been ignored by government.

its
itional Provisions had substituted
rupted its coherence and structure.

" Decision 45/2012 of the Constitutional Court. The governing party declared imme-
diately after the decision that the annulled provisions will be inserted into the Fun-

damental Law by way of a constitutional amendment.
23

The Court in Decision 12/2013 acting in the review of the Fourth Amendment,
although it rejected the admissibility of the application, made similar references to

international and European constitutional achievements.
29

Before the Fourth Amendment, the Court followed the
previous jurisprudence adopted under the 1989 Constituti
constitutional provisions was the same in the two doc
2012. Decision 12/2013 on the Fourth Amendment estab
cumstances the previous jurisprudence may indeed be co

practice of revisiting its
on in case the text of the
uments, see Decision 22/
lished that under strict cir-
nsidered.
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IV. Judicial independence and the rule of law

i s s . 4o
Assurance of the effective enforcement of EU _m,.z is mHmEmoEﬂ Sﬁmﬂsmvm-
i integration organisation generally
U membership, therefore the in ion ; e
M& attention to the functioning of the guarantees of Ems.ow at ﬂoﬂﬂﬂw s
inci ce -
i t not a strange coincidence, eviden he ¢
level. It is a remarkable bu . e tion:
i tice of their acceptance, tha
tent of motions and by the prac . . e -
i ften with the requirement of ju
al Court has dealt relatively o ; .
ence and fair trial since the entry into force of the Fundamental Law

After the adoption of the mc:mmaoim_ Law, the .ﬁéo-ﬁgm HMMM MM:W MMH, oww”w [
lenged the judicial branch of power in many ways. mmmr #mmw Hondn
i om_.ca.mm.m ?MM_OMNMMMWMM m_..osHHnE mm,mu thus they
b immm m___.”umm %nﬂﬂﬂ% MM Wamaaﬁmi between the age of 62 and 70.
g W omcnngmE& Law and Act 162 of 2011 on the legal status of
ﬂoégg . ctedly obliged them to retire at the general retirement age m.oﬁ
wﬂmm.wwmm”m”m of NWG.S It has led to a mass removal of over 270 judges in

the first half of 2012.

. ... Bm
Second, in the course of the constitutional and judicial Mmmﬂdﬂu .H.sm_msﬁwﬂ.ww ot
o i i aria, it i rica
i Hungarian Kiria, it 1s the histo ame
Court was renamed as Curia (in Kar o e 1
i judici ithout any significant chang
highest judicial body), wi oni S
ﬂﬁwb %ngoo _Ioimﬁm the Transitional Provisions of Fundamental rm%o.aa
: A :
w&:%&& the mandate of the President of the muv&:ﬁ OOM? %swﬁmwmw M?mBo
i i ix year term.” The President o
the Parliament in 2009 for asix y : . e
MVMEQ earlier criticized the premature retirement of mcm.mwm and other sup
majority actions concerning the independence of the judiciary.

Third. before the Fundamental Law, the administration of justice gmm. HWM-
i _a ms the basis of autonomy and judicial Emonomﬁ.ﬁwom. .F 20 L
Mm@ s aiming to improve the efficacy placed the administrative powers

orm

8 i f Hungarian Judges, Age Dis-
¥ GYULAVARI TAMAS/HOS NIKOLETT, Retirement o M m: e e
crimination and Judicial Independence: A Tale of Two Courts,

111, 289.

icial i i beyond the nation state —
3L ymNecze ATTILA, Judicial independence m.sa its m:m_.mﬂawm i Nv Lty
some recent Hungarian experience, J Indian Law Institute "
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OH- HC.MHHO@ a. Q i i i

Office and the National Judicial Council

M ourth, the so called Nullity act, Act XVI o
Judgments in connection with the

Stance were wrong.

m:.hm Q Q A@u HO n_—m —“z_c can <m:m@m :“ :—Q O

m m Huﬁ a, M. i 1

-
32
Ws 18 September 2006 a
1ament. The protests alleged]
, . , y attended by 4
%mem“ ,Sgnw surfaced on 17 m%ﬁﬁwﬂﬂo%%oo ot
CSANY admitted to lyin i
g to th
about budget deficit. Police S.o_naomnaﬂwmu:o e
offence procedures.

33 L
Decision 33/2012 of the Constitutional Court
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stitutional Court in this matter was the inability to remove implied by the
principle of judicial independence, which means that the retirement age may
only be lowered gradually, with a necessary transition period. The decision
was dominated by internal argumentation on the basis of domestic constitu-
tional law, and only one of the relevant recommendations of the Council of
Europe®* appeared to provide suitable support, although it was known that
the Court of Justice of the European Union (CJEU) was also dealing with the
case as initiated by the European Commission. The Constitutional Court did
however avoid involving the issue of age discrimination in the review, seek-
ing assistance in the law of the EU to interpret the amendments of the Fun-
damental Law in the Transitional Provisions, or seeking direct contact to the
Luxembourg court through initiating a preliminary ruling procedure. The
impropriety of the policy of burying one’s head in the sand, and the insuffi-
ciency of the pro futuro nullification of the law amending the Act on Status
of the Judges were further highlighted by the decision of the CIEU® a few
months later.’® Although the Hungarian Constitutional Court stated the un-
constitutionality, it failed to repair the infringement of the affected judges’

fundamental rights.

The premature termination of the appointment of the President and Vice
President of the Supreme Court was also related to the intended transforma-
tion of the judicial organisation. Whereas the mandate of the President of the
Supreme Court was terminated by the Transitional Provisions,” only the
Vice President could lodge a constitutional appeal as his term was terminated
pursuant to the Act on the organisation and administration of courts. The
Constitutional Court found, with the narrow majority of 8 to 7, that the re-

3 Recommendation CM/Rec(2010)12 of the Committee of Ministers to member
states on judges: independence, efficiency and responsibilities. Quoted by Decision
33/2012 of the Constitutional Court.

3% Case C-286/12, Commission v. Hungary, judgment of 6 November 2012.

3 yNezZE ATTILA, Der EuGH als Hiiter der ungarischen Verfassung — Anmerkung
oum Urteil des EuGH vom 6. November 2012, Rs. C-286/12 (Kommission/Un-
gam), Europarecht 2013 111, 323 et sqq., 324-325.

3 Ppresently in Point 14(2) of the Closing and miscellaneous provisions of the Funda-
mental Law: The mandate of the President of the Supreme Court and of the Presi-
dent and members of the National Council of Justice shall terminate upon the entry

into force of the Fundamental Law.
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organisation of the courts and igni
the significant i i

o s e s modification of the g
Snw Eamhﬂ__ﬂm of E.o Karia mﬂzdm, 1.e. Supreme Court), its E%Emaomwm .ow
i e Eu ﬂcﬁaa sufficient constitutional Justification for the short .
ing andates, and abstained from reviewing th i)
Jurisprudence.*® But accordi i ion of s asbourg
e il ording to the dissenting opinion of some jud f
o M.m 09,5“.v there was harm caused to the rule of law Msm mmm _o

peltilioners’ right to a remedy. By contrast, the European C <M mm

; ourt o

been infringed .

- qmn%onwm,mu%maww ﬁ_Mm removal may have been related to his criticism
fth ¢ organisation of courts, whi

his right, but, as a court leader his duty as we]] 2 . B e

In the isi ;
Tmmmamwuwoﬁwwwmm ﬁ”mwmmm _m:oo”n&ou that belonged to the competence of the
Figt to an sppulie M_owmm Judicial Office, the Constitutional Court held the
appoied fide 1o co.ﬁmmmwm wwnﬂ MMs Mﬂmwmwaonﬁhm being removed from an
the appoi or a fair trial and conclud

tion MW HMMHWHMWMMM@ ﬂﬁwz s &; the proceeding court at the sole Mﬂmmwww
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The picture would not be complete without mentioning the fact that the in-
dependence of judicial branch and the principle of rule of law suffered a
severe defeat from the rather obscure argument about justice in the Constitu-
tional Court decision on the Nullity Act, in which the reasoning considered
foreign solutions only, and European standards did not appear included in
the reasoning.*’ The Court found the act of Parliament on annulling the
judgments of the courts of law justifiable and constitutional in the given
historical circumstances, which is clearly an argument beyond constitutional

law.

Reference to the principle of rule of law seems to become more and more
relegated to the background in these decisions, and in other constitutional
judicial review cases as well. The Court protects the principle of rule of law
to a very narrow extent only, as far as the lack of required preparation time
and the prohibition of adverse retroactive effects are concerned, but still not
as far as the course of constitutional complaint procedures are concerned.”
Protection of acquired rights or protection of legitimate expectations (Ver-

trauensschutz) are completely disappearing.”

V. European context

The growing exposure of the constitution to political power through these
amendments was followed with keen interest by European bodies that were
not afraid to raise criticisms of controversial, politically unsavoury develop-

ments.

41 Decision 24/2013 of the Constitutional Court.

2 QOriginally: Order 1140/D/2006 of the Constitutional Court, but at the time when
the Constitution was in force, this did not mean any problem due to the actio popu-
Iaris subsequent constitutional review.

% Qee early retirement — Decision 23/2013 of the Constitutional Court; gambling
monopoly — Decision 26/2013 of the Constitutional Court. It is to be mentioned
that when investigating the rules limiting the operation of slot machines, the Con-
stitutional Court considered the legislative efforts of the EU and the decisions of
the CJEU supporting free discretion of national authorities and the exceptions of
public interest from the freedom of service provision as regards organising gam-

bling.
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amendments (limitation of election campaigns, possibility of special taxation
as an indirect result of court rulings) was risked. As for the election cam-
paigns, bans on media campaigns®® were inserted into the Fundamental Law
with the Fourth Amendment, overriding this way a former Constitutional
Court’s ruling.*” Finally the Fifth Amendment™® — upon the intervention of
the European Commission — modified this ban.*' The Transitional Provi-
sions, and then the Fourth Amendment, also introduced further indirect con-
straints on the right to effective judicial protection. It was prescribed that if
the ruling of the Constitutional Court or the CJEU results in a debt obligation
of the State, under certain circumstances a general contribution covering the
common needs — i.e. extra tax — shall be adopted. It can be understood as an
intention to sanction — at least indirectly — the lawsuits and complaints in
cases of great economic significance.” As the European Commission ex-

release_IP-12-24_en.htm?locale=en, and the ensuing judgments>, Case C-286/12
Commission v. Hungary and Case C-288/12 Commission v. Hungary.

®  Article IX(3) of the Fundamental Law shall be replaced by the following provision:
“For the dissemination of appropriate information required for the formation of
democratic public opinion and to ensure the equality of opportunity, political adver-
tisements shall be published in media services, exclusively free of charge.” In the
campaign period prior to the election of members of Parliament and of Members of
the European Parliament, political advertisements published by and in the interest

of nominating organisations setting up country-wide candidacy lists for the general
election of members of Parliament or candidacy lists for the election of Members of

the European Parliament shall exclusively be published by way of public media
services and under equal conditions, as determined by cardinal Act.

#®  Decision no. 1/2013 of the Constitutional Court,

% The Fifth Amendment of the Fundamental Law was adopted by the governing
majority in September 2013 with the intention of “closing international debates”,
however not all of the challenged articles were modified. It entered into force on

1 October 2013.

S At the moment the Constitution allows publishing political ads in all types of me-
dia, not just on public service broadcasts, but exclusively free of charge and with
equal air time, or alternatively not at all. It is rather hypocritical solution, because if
the commercial media is prohibited to charge for political advertisements and has
to guarantee equal air time for all qualified parties during the campaign, the more
economic choice may be to refrain from this activity.

2 See Article 29 of Transitional Provisions: “As long as the public debt exceeds 50%
of the GDP, if the constitutional Court, the CJEU, other Court or other law applying
that body’s decision requires the State to pay a fine, and the Act on the central
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ty of legislative and regulatory processes, and problems with the quality,
independence and the efficiency of the judicial system.”

The ECtHR also received Hungarian cases which had arisen from the elimi-
nation of the previous constitutionalism and from the arrangements based on

the new Fundamental Law — such as the recognition of churches, dismissal
from employment without reasoning, lifetime imprisonment without com-
pulsory review, premature termination of the mandate of the President of the
Supreme Court, and the ban of the parliamentary right of expression.”” The
State of Hungary had infringed the European Convention on Human Rights

in every case.

V1. Conclusion

The European fora and especially the EU institutions are not able to effec-
tively intervene when a member state does not observe voluntarily the rule
of law. The infringement procedures are of a narrow scope, the parliamen-
tary scrutiny is just a political tool of persuasion and the opinions of the Ven-
jce Commission are, although prestigious, not legally binding. The EU
Commission had some successful actions in case of the Hungarian govern-
ment but could not really restrain the systemic changes and the Hungarian
government can easily circumvent the rule of law requirements by constitu-
tional amendments and by chilling judiciary and constitutional review.

It is clear that the crisis chain started in 2008 with the credit crunch, and
followed by economic depression, refugee crisis and exit strives of the
member states, requires a deliberate and considered bailout mechanism. The
Hungarian experience indicates the renewal of political constitutionalism
and the rule by law solutions instead of the observance of rule of law. At the

% E.g. Country Report Hungary 2016, SWD(2016) 85 final, <http://ec.europa.eu/euro
pe2020/pdf/csr2016/cr201 6_hungary_en.pdf>.

ST Magyar Keresztény Mennonita Egyhaz and others v. Hungary, Judgment of 8 April
2014; KM.C. v. Hungary, Judgment of 10 July 2012; Laszl6 Magyar v. Hungary.
Judgment of 20 May 2014, no. 73593/10; Baka v. Hungary, Judgment of 27 May
2014, no. 20261/12., Kardcsony and others v. Hungary, Judgment of 16 September

2014, no. 42461/13.
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I. Introduction

Freedom of speech and access to information is the essential foundation of a
democratic society and a basic condition for its progress and development.
Freedom of speech and access to information ensures the rule of law and
accountability of the public authorities.

Ukraine guaranteed freedom of speech to its citizens in 1996 having adopted
a new constitution. Article 34 states that “everyone shall be guaranteed the
right to freedom of thought and speech, and to free expression of his views
and beliefs. Everyone shall have the right to freely collect, store, use, and
disseminate information by oral, written, or other means at his discretion”.
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