
1. Introduction

unknowns, and a subset of known knowns.1 In the sociological sense, the pandemic is in every 

people or otherwise severely undermining our daily lives in civil society. 2

function. In this state of emergency, governments attempted to combine their responsibility 

-

3 Because governments facing 

-
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balance freedoms with health and security concerns. However, considerations of rights must 

In many countries, changes in the legal systems rested to some degree on the “isola-

-
stances. In others, they were strict, with temporary but complete suspensions of some human 

legal system has regained its relevance globally.

holders of public powers have acted constitutionally and legally in their pandemic responses. 
-

pending on the country. In some countries, including Serbia, the courts waited for the crisis to 

from the perspective of assessing what human rights restriction measures should be introduced 
and when to achieve the desired goal of containing the pandemic and saving human lives.

For Serbia, modifying the legal system meant introducing highly restrictive measures 

Constitution. However, in some cases, the constitutional limits of human rights derogation 
were overridden, and the Constitutional Court, as guardian of the Constitution and human 

commonly remained in force until newer, likewise unconstitutional acts replaced them.

, 



threatened not only by the deadly contagion but also by their own leaders and communities.

2. Regulation of the state of emergency

2.1. 

-

between a state of emergency and an emergency situation is the degree of perceived danger. 

from the ordinary state functions than an emergency situation. Emergency situations could 

-
7 8 Provisions relating to 

9

detail the derogation from human rights in the states of emergency and war.10

Under the 1990 Constitution, the president could unilaterally declare a state of emergency 

 10
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-
-

an emergency situation for public dangers of lesser intensity.
-

inviolability of human rights.11 -

unpredictable circumstances that undermine fundamental social values.12

-
13 and the preconditions for declaring one,  which could result in the 

abuses of power during a crisis. Nevertheless, it would be impossible to provide an entirely 
precise and complete list of conditions for declaring a state of emergency. Emergencies are, by 
their nature, unpredictable. Endeavoring to create such a list would be “an unattainable aim 

-
compass all the unpredictable circumstances that might endanger the regular functioning of 
the constitutional order.

In Serbian law, distinguishing between a state of emergency and an emergency situation 

-
uation constitutes a lower-level emergency state.

 11
 12
 13

-



-

and urgently restoring the normal constitutional order.17

state of emergency were sound in principle since they provided an alternative way to proclaim 

any abuses and provide democratic legitimacy for the declaration of a state of emergency 
18

2.2. 

-
-

19

actions endanger the sovereignty, independence, and territorial integrity of the country, or 
20

a legal category, with its legal frame comprising several laws.21

-
-

 17
 18
 19
 20
 21
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2.3. 

Legally, it is possible to declare more than one these three at the same time. Practically 
speaking, there would be no need to declare the states of war and emergency concurrently 

2020, Serbia declared a state of emergency countrywide due to the COVID-19 pandemic, with 

-

situations remained in force despite the varying number of infections.
22 
-

the Government can propose that a state of emergency be declared for an entire state territory 
23

 22
 23



Serbia has an alternative constitutionally provided authority to introduce a state of emer-

Constitution provided alternatives for who could declare the states of emergency and war. 

and the Government, can make a joint decision on the declaration of the states of emergency 

state of war is not limited since it would be impossible to predict how long war or the threat of 

-

-

and procedural rules.

emergency. However, following the declaration of the COVID-19 pandemic, the Government 
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-

can be amended by enacting a new law or through a regulation having the force of law being 

states of emergency or war.
Serbia has no detailed procedural provisions on enacting measures during the states of 

-

-

precipitating circumstances have not yet arisen, but a legal gap remains to be addressed.
To prevent the state of emergency from becoming repressive and nondemocratic under 

restricting human rights in the state of emergency must last no longer than 180 days, and the 

Crucial guarantees are the constitutional limitations relating to the departure from the or-



2.4. 

-
gency or war, freedom of religion cannot be limited on the grounds of crisis circumstances. 

-

some people considered the COVID-19 restrictions to be a violation, in a form of limitation27, 
of the freedom of religion because they were prevented from performing certain rites on-site 

during the COVID-19 pandemic at the lower and local levels involving the actions of lower-tier 

3. 

3.1. 

-

Other constitutional rights can be limited but only temporarily and only on the grounds set 

-
ditional constitutional protection means that their legal protections always remain, even in 

 27
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under certain circumstances to ensure the survival of the state and its citizens. However, 
we have seen that there are clear limits, both temporal and spatial, for derogations from the 
ordinary regime of human rights.

3.2. 

-

those concerning individual human rights.
Human rights derogation measures are valid until a decision has been adopted to ter-

another guarantee for the constitutionality and fundamental human rights protection. If the 

the measures cease to be valid.
-
-

general terms for states of emergency and war. Derogation from the human rights guar-



and other personal rights.28 Simply put, the emergency state does not alter these rights, and 

never be limited or suspended because the Constitution does not make such provisions, 

of others, court authority, and others, as prescribed in the Constitution.29

state of emergency or war does not in itself constitute permissible legal grounds for limiting 

spirit of basic constitutional values.

the COVID-19 pandemic. During that period, the legal system was subject to changes and 
human rights to restrictions, not only by governmental decrees having the force of laws but 

-

-
pliance with the Constitution. However, it dismissed the initiatives for the constitutional 
review of that decision and presented its views in the reasoning statement as if it had ren-

the two Government decrees adopted in the state of emergency were inconsistent with the 

provisions violated human rights in that the principles  and res had been 
infringed On the basis of the two decrees, both misdemeanor and criminal proceedings were 
conducted for the same factual circumstances, with the result that citizens were held liable in 

 28
 29
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4. 

 —

time.
 —

of emergency due to the virus.
 — -

-
poned without the proclamation of the state of emergency, nor could they be held 
under the restrictions.

 — Declaring a state of emergency was seen as a political move by the minister of defense 
rather than a health-related decision.

 —
which meant that for a month and a half, the Government, along with the president 

that the Parliament agreed to its own marginalization.
 —

emergency as soon as possible.30

-
-

activity of the Constitutional Court regarding the state of emergency due to the COVID-19 

distrust, as people doubted the constitutionality of numerous acts, including the declaration 

 30



-
demeanor violations of that Order, and trial by Skype.31

32 Special 
health regulations have been adopted by competent authorities but also by people with no 

-
scribing and applying special health regulations.

measures, facility closure, and similar matters. However, some measures were prescribed 
at the local level, with these primarily relating to the orders from the local emergency man-

for citizens to know which special measures were in force, such as curfews.

4.1. 

-

at the time of their adoption.33 During the epidemic, and particularly the state of emergency, 

 31
 32  for COVID-19. 
 33
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entered into force from the moment they were published in the 

working hours of hospitality facilities, mandated wearing masks in open public spaces, etc. 

the orders, despite having no authority to do so. Some towns and municipalities published 

anywhere, leaving the citizens unaware of changes in the rules. In any case, emergency man-

epidemics because it is not within their competence.

-

implementation, which led to breaches of those same measures and the initiation of court 

public authorities provided citizens, particularly those from vulnerable social groups, with 
complete and understandable information by directly addressing the citizens and using the 
public information means to prevent the spread of fear and panic among the citizens.

the adopted health regulations allowed two penal proceedings to be conducted for a single 

 See Decision on Declaring the Emergency Situation in the Territory of the City of Belgrade and Decision on 
Declaring the Emergency Situation in the Territory of the City of Novi Sad

2020



37 included 
a provision that curfew violation could be subject to the initiation and completion of a misde-
meanor proceeding, even if proceedings against the perpetrator had already been instituted 

-
gally unacceptable for bylaws to make such a provision and to have the act itself prescribe the 

of higher legal force.38

law.39 
that such provisions in the special bylaws had not, at the time of their being in force, been 

was intended to reduce their risk. However, this regulation was fraught with issues. First, 

 37 -
, 
, 

 38
 39
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4.2. 

During the state of emergency, the Serbian courts were strict about imposing sanc-

of three years.

made media statements calling for the courts to impose harsh sanctions for such violations. 

from the court for detention if certain statutory conditions are met. However, in the state of 

detention for all persons who violated the self-isolation measures.  Many detained persons 

and the court accepted those agreements. In addition to being criminally sanctioned, the 

because of the conviction. However, many of those detained persons had not committed 

were not competent to issue or implement special health regulations.
-

regulations and having been ordered detention, those persons should have been tested for 
coronavirus infection before being referred to the respective detention units and appropriate 
health measures taken toward them. However, it is impossible to obtain reliable data on 
whether that occurred.

 See https://www.podunavlje.info/dir/tag/nepostupanje-po-zdravstvenim-propisima-za-vreme-epidemije/ 

 See 
samoizolacije-.php



that the defendants did not break the law by violating special health regulations. It seems likely 
that the convicted persons who entered into plea bargain agreements would have been freed 

-

During the emergency, defendants were allowed  to take part in the main hearing 
without being physically present in the courtroom by us using technical means for image and 

court has the right to be tried in the presence of the accusers and cannot be punished without 
the opportunity to a hearing and a defense.

-
 everyone has the freedom to manifest their 

or teachings individually or with others, and manifesting religious beliefs in private or public. 

a democratic society to protect the lives and health of people, the morals of democratic society, 

prevent causing or inciting religious, national, or racial hatred. In respect of this constitutional 

-

-
, and the International Covenant on Civil 
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Pandemic regulations must consider the constitutional protections of the performance 
 with the following recommen-

dations to churches and religious communities for the duration of the state of emergency 

-

religious rites.
-

demic. Some towns and municipalities prohibited religious rites involving groups of people 
within homes,  while churches and religious communities were ordered to perform them 
in compliance with all epidemiological measures.
municipalities allowing the performance of worship services within religious facilities by the 
clergy without the presence of the congregation.

-
gests that those respective orders violated the Serbian Constitution.

In addition to some health regulations being inconsistent with the Constitution, there 

basis law or those implemented by public authorities lacking the legal power to impose such 

 

 See 
 See -

 See 
zadusnica

the implementation of epidemiological surveillance and monitoring measures, the manner of their imple-
mentation, and provision of funds for their implementation, enforcement controls, and other issues relevant 
to protecting the population against infectious diseases.



identify yourself as an infected persons, the ban on infected persons visiting social welfare in-
 

make it possible to prescribe measures that would otherwise be illegal.
In Serbia, many persons were subject to motions for instituting misdemeanor pro-

ceedings for violating special health regulations, with the misdemeanor warrants issued 
by public authorities and individuals without the authority to do so.  Legally, only sanitary 

they unlawfully prosecuted and issued warrants for persons who violated the special health 

on the Protection of the Population against Infectious Diseases to broaden the scope of the 
-

law, everyone can do everything—even if they have no understanding of science, epidemi-
ology, or even the law.

5. 

Considering the pandemic and the danger it poses to the population, it is logical for the 
State to enact regulations aimed at containing the virus. Indisputably, the Constitution of 

prevent and contain infectious disease, but only by authorized bodies or individuals following 
a legally stipulated procedure. Naturally, there are limitations to this.
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-
tinued to be prescribed against the law or by unauthorized bodies or individuals.

health regulation. However, the adoption of some special health regulations that imposed 

Logically, they should have done these in the opposite order because the declaration of an 
epidemic would justify the declaring a state of emergency.

legislative activities to that end. Instead, the rules of conduct were being ordained by the legal 
-

given the rapidly changing epidemiological circumstances. However, bylaws should not be 
used to regulate rules of conduct that should otherwise be regulated by laws.

point when COVID-19 was pronounced an infectious disease epidemic. Some measures af-

 because 
it was prescribed by the minister of the interior,  who lacked the authority to issue such 

 , , no. 



-
sembly is not able to convene, measures derogating from human and minority rights may 

-

-

contrary to the Serbian Constitution, many Serbian citizens were subjected to criminal or 
 that any 

-

for the Elderly,  which banned visits to all social care institutions accommodating elderly 
-

-

During the state of emergency, all persons deprived of liberty were prohibited from 

 See the law  
, 

 See the Order , 

of February 3, 2021
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that decision or the start and end date of its validity because it was not published anywhere.

in some local self-governments were ordaining various bans and limitations while lacking 

by green market directors, social welfare center directors, people involved with enforcing 
criminal sanctions, and others.

Over the past few years, various amended regulations and concluded international agree-

has several asylum and reception centers housing large numbers of immigrants. During the 

them. Two are described below.

made it possible for the Ministry of the Interior to essentially seal the reception and 
asylum centers by closing all the approaches to open spaces or facilities and preventing 

-

persons who might be carrying the COVID-19 virus—although the refugees were not 

 
banning access to open spaces or facilities of migrant reception and asylum centers. 
In other words, no one was allowed in or out without special permission, and even 

 , 

 See the Order -
, 



-

-

 to im-

Decision  to resume the implementation of electoral activities in the process of election of 

 Ultimately, the 
elections were delayed by seven weeks.

Media freedom is guaranteed under the Constitution,  which stipulates that no cen-

-
ocratic society to prevent calls for a violent overthrow of the constitutional order or a vio-

or violence. Despite this constitutional regulation, the Government has attempted to restrict 
70 em-

 See the Decision , , no. 19 

 

 See the Decision 

 See the Decision , 

 70  
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hospitalizations, and the like—collected by city mayors, municipality presidents, com-

71

-
-

widespread pushback seems to have been the main reason that the Conclusion remained in 
force for less than a week.72

73 
-

Government Conclusion, but that Conclusion was never published anywhere.

6. 
measures management

Serbia has not been immune from this, partly due to its still-developing economy compared 
to developed countries.

 71 
 72  

 73  COVID-19, , 
no. 132 of October 30, 2020

 Mugano, 2020, p. 738.



271

-

77

from customs duties.78

-

citizens.

-

of Serbia.79

-

Citizens engaged in these industries were almost entirely prevented from working during 

 77 See the Decree -
 COVID-19, 

2020
 78 See the Decision , 

 79 See the Decision 
 COVID-19 , 
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80 
81

82

83

their events had to be postponed.
 direct or indirect, on 

beliefs, property status, culture, language, age, or mental or physical disability. However, 

-

87

 80 Legal basis for this payment was in this Decree: -
-

 COVID-19 , 

https://www.danas.rs/vesti/politika/vucic-malu-izmenu-o-isplati-100-evra-uveli-smo-
slusajuci-tajkune-koji-ne-zele-tu-pomoc/

 81 
, no. 

 82 See the Decree 
 COVID-19, 

 83 See the Decree 
 COVID-19 -

 See the Decree 
 COVID-19 

of November 27, 2020

 , , no. 22 of March 30, 2009.
 87 -

-

-
-
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COVID-19.
-
-

in the event of an infectious disease epidemic. To contain the spread of COVID-19 caused by 

against COVID-19 throughout the population.88 To encourage those who were reluctant, the 

broader vaccinations rates89

-

the COVID-19 vaccine by May 31, 2021, were entitled to payment of 3,000 dinars as a 
-

given to people for whom a COVID-19 vaccination was medically contraindicated. In 

institutions.90

 88 See the Order  COVID-19, -

 89 See the Decree  COVID-19, 

 90
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Economic support measures were also prescribed by some local self-governments. For 

-
ilies of the citizens from the territory who died of COVID-19 and were buried in the same 
territory.91

92

measures it prescribed largely involved deferrals in meeting payment obligations, such as 
these:

93

direct response to the epidemiological situation.  In 2021, there were also revisions and 

current epidemiological situation.

7. 

-

 91 See http://www.novisad.rs/obaveshtenje-o-podnoshenju-zahteva-za-dodelu-pomotshi-porodicama-
preminulih-gradjana-od-zarazne-bole

 92
 93 See the decision , 

, no. 33 of March 17, 2020
 See the decision , 

, no. 33 of March 17, 2020
  2020, , no. 

 See https://www.pravno-informacioni-sistem.rs/SlGlasnikPortal/
 and 



in place to act as the  for COVID-19. However, various bodies enacted regulations 
in response to changing circumstances and new information, building up a set of new laws 
on rights and obligations in the time of the epidemic.

state of emergency and when and through what procedure they may do so. However, during 

-
minated, special rules applicable to the state of the epidemic remained in force, such as the 

of bylaws has contributed to the impression that Serbia now governs its rules of conduct only 

regulations unconstitutional, and many are currently being reviewed for constitutionality 
and legality.

, leaving many citizens unaware that there had been a new or revised measure en-

-

unpublished and illegally prescribed misdemeanors for violations of those ever-changing 
regulations.

who once were the only ones authorized to enforce laws and special regulations for containing 

-
ceedings and issue misdemeanor warrants against violators of the special regulations—even 

-
pensation for those falsely charged.
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many were detained, and others convicted and punished in criminal or misdemeanor pro-

-
authorized bodies or improper procedures. Once this debate surfaced, many of the special 
regulations were amended to make them lawful. However, these changes did not undo the 

Ultimately, unconstitutional and illegal acts could lead to considerable costs to the State 

because of such regulations are entitled to compensation.
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