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EDITORIAL INTRODUCTION

The experience of elections held in the shadow of the Covid-19 pandemic
in the Visegrad Region

This special issue of the Arsboni Legal Review is published as part of a strategic
partnership between the HUN-REN Centre for Social Sciences, Institute for Legal
Studies (Budapest) and the Editorial Board of the Arsboni Legal Review. This thematic
compilation of academic contributions represents some main deliverables of a research
project supported by the International Visegrad Fund, and conducted with the
collaboration of the Centre for Social Sciences, the Slovak Academy of Sciences, the
Charles University from Prague and the Jagiellonian University from Cracow.! The
project aimed at entailing a discussion around the Visegrad region from the post-Covid
experience of elections held from February 2020 until mid-2022, when the public health
situation was slowly consolidated. Four national reports have been prepared by the
experts of each Visegrad country to discuss country-specific experience, while based on
these national reports, a fifth summarizing study analyses the regional perspectives. The
nine authors from four countries cover a wide range of contemporary electoral issues
from virtual campaign to electronic-, postal-, or car-voting, and from the postponement of
elections to the cancellations of voting in diplomatic missions.

Although the fact that extensive international legal scholarship has been already focused
on these topics, only sporadic relevant dialogue has been initiated in the Visegrad region.
However, in our view, these unprecedented comparative insights in the field of electoral
law should be also exploited on the regional level with special regard to those exceptional
voting arrangements, which seem to remain with us on the long term in case of further
disasters. The present special issue of the Arsboni Legal Review is devoted to this
ambition, and might serve as a valuable point of reference for all interested stakeholders
examining the latest electoral developments in the Visegrad countries.

! Project IVF. 22120065: democracy in the shadow in the virus concerns around the Visegrad region.



STUDIES

Nora Chronowski:!
Democracy and elections in the Visegrad countries in the
shadow of the Covid-19 pandemic and beyond”

I. Introduction

The Covid-19 pandemic has affected almost every aspect of human life, including
elections. The Visegrad Four countries (V4: Poland, Czech Republic, Slovakia, and
Hungary) have been no exception. The pandemic has forced these countries to make
changes to their electoral procedures to ensure that citizens can exercise their right to vote
safely while also complying with public health guidelines. This introductory study
examines the impact of the Covid-19 pandemic on elections in the Visegrad Four
countries, with a particular focus on the right to vote and changes in electoral procedures.
It also discusses the lessons learned from the pandemic and the implications for the future
voting rights in these countries. It does not, however, undertake a detailed analysis of the
situations occurred in the four states during the pandemic and their legal solutions, as this
is discussed in the country-specific studies.?

Beforehand, some general and specific preliminary remarks seem necessary for the
analytical framework.

1. The basic principles of constitutionalism — such as the rule of law, the protection of
fundamental rights, democracy, separation of powers, parliamentarianism and so on — are
requirements that are constitutionally justified, confirmed in international documents, and
are an achievement of (European) constitutional culture. These are normative
requirements: prescriptive rules that are binding as principles, not mere recommendations
(values), i.e. the constitutional text, the content of legislation, the legislative process, the
interpretation of the constitution and the law, and the application of the law must be in
line with them. However, there is no general or exclusive legal definition, given their
legal and social philosophical definition, their ideological development and their political
science approach, but their essential characteristics can be summarised in terms of their
legal relevance. The principles of constitutionalism constitute an open and evolving
system: their various aspects are developed and become prominent in the specific

! Professor of Constitutuional Law, Doctor of the Hungarian Academy of Sciences, and Senior Researcher
at HUN-REN Centre for Social Sciences Institute for Legal Studies.

* The research was part of the Visegrad project No. 22120065, and also supported under project No.
05016764 “The responsiveness of the legal system in the post-COVID society: risks and opportunities”
(Hungarian Academy of Sciences research grant on post-COVID phenomena).

2 See the further articles in this issue, Florczak-Wator, M. — Kuca, G., The long-term impact of COVID-19
on V4 countries' electoral systems. The Case of Poland; Kroslak, D. — Gabris, T., Electoral system and
COVID-19 pandemics in the Slovak Republic; Szilagyi, E. et al., The long-term impact of COVID-19 on
V4 countries' electoral systems. The Case of Hungary; Grinc, J. - Anto§, M., Impact of COVID-19 on
Czech electoral system.



constitutional debates of specific constitutional arrangements. While the second half of
the 20" century, following two world wars, was about reaffirming the values of
constitutionalism, the beginning of the 21° century has seen a stagnation and a decline.’
The decline and retreat in the level of protection of constitutionalism, the rule of law,
democracy and human rights is a sign of the times. The external cause of 'backsliding'
may be when international, supranational standards, lower than national standards, erode
the level of protection and undermine the guarantees provided in the Member State. An
internal cause is when the constitutional arrangements of the Member State take a turn
that results in a reduction of the previous level of protection. In addition, a significant part
of the decline is due to extra-legal influences. The European states have been shaken by a
series of crises over the last decade: the global financial and economic crisis, the refugee
crisis, the exit crisis (brexit), the constitutional crises (illiberal turns) in Central and
Eastern Europe (especially in Hungary and Poland), and, in recent years, the pandemic -
all of which led to a narrowing of the space of freedom and, ultimately, to the outbreak of
a tragic European war when Russia attacked Ukraine and started its full scale war on 24
February 2022. In such circumstances, it is even more important to explore and
understand the normative elements of constitutional democracy and identify the sources
of danger that could lead to its decline.

2. Against this background the Covid-19 epidemic was another global challenge, but the
current state of ‘constitutional democracy’ is not equal in the four countries that were
subject of the project. The decline of constitutional democracy has been observed in
Hungary since 2010 and in Poland since 2015, leading to hybrid or illiberal®
constitutional arrangements in these countries. Without going into the details of the
process,’ in different ways and to different degrees, but the positions of governmental

3 See e.g. Levitsky, S. — Ziblatt, D., How democracies die. What history reveals about our future. Penguin
Books, 2019, Ginsburg, T. — Huq, A.Z., How to save constitutional democracy. The University of Chicago
Press, Chicago, London, 2018, Motoc, 1. — de Albuquerque, P.P. — Wojtyczek, K. (eds.), New
Developments in Constitutional Law. Essays in Honour of Andrds Sajo. Eleven International Publishing,
The Hague, 2018., Pinelli, C., The Populist Challenge to Constitutional Democracy. FEuropean
Constitutional Law 2011. 1., 5-16., Adam, A., A posztmodernitasrél és a posztdemokraciardl. Kozjogi
Szemle 2012. 1., 1-12.

4 For the terminology, see Szente, Z., A populista alkotminyossig mitosza Magyarorszidgon és
Lengyelorszagban. Populista vagy tekintélyelvii alkotmanyossag? Kézjogi Szemle 2022. 1., 11-16.; Jakab,
A., Informal Institutional Elements as Both Preconditions and Consequences of Effective Formal Legal
Rules: The Failure of Constitutional Institution-Building in Hungary, American Journal of Comparative
Law 68. 2021. 4., 760-800.; Jakab, A., What Can Constitutional Law Do against the Erosion of Democracy
and the Rule of Law?: On the Interconnectedness of the Protection of Democracy and the Rule of Law
Constitutional Studies 6. 2020. 1., 5-34.

> The constitutional crises and backsliding was well analysed by the literature, Landau, D., Abusive
constitutionalism, University of California Davis Law Review 47. 2013. 189-260., Toth, G. A.,
Constitutional Markers of Authoritarianism, Hague Journal on the Rule of Law 2019. 1., Sadurski, W.,
Poland’s Constitutional Breakdown. Oxford Scholarship, Oxford, 2019.; Gardos-Orosz, F. — Szente, Z.,
Populist challenges to constitutional interpretation:an assessment, in Gardos-Orosz, F. — Szente, Z. (eds.),
Populist Challenges to Constitutional Interpretation in Europe and Beyond. Routledge, Abingdon, 2021.
313-325.; Szente, Z.: Populism and populist constitutionalism, in Gardos-Orosz, F. — Szente, Z. (eds.),
Populist Challenges to Constitutional Interpretation in Europe and Beyond. Routledge, Abingdon 2021,
Drinoczi, T. — Bien-Kacata, A., Illiberal Constitutionalism in Poland and Hungary. The Deterioration of
Democracy, Misuse of Human Rights and Abuse of the Rule of Law. Routledge, 2021, Sajo, A., Ruling by
cheating. Governance in illiberal democracy. Cambridge University Press, Cambridge, 2021.



powers have been disproportionately strengthened at the expense of the other branches of
power, and the system of checks and balances has been limited in the given political set-
up even without a pandemic.® The Covid-19 pandemic further reinforced the
predominance of governments and the executive, the policing of public administration
and the militarisation of the police.

During an epidemic, the government is primarily responsible for organising health care,
providing citizens with full information, and procuring or facilitating the procurement of
the necessary means of protection. The cases and the specific rules and conditions for the
introduction of a special legal order vary from country to country, and in general the
government has the discretion to declare a special legal order (state of emergency, state of
danger) on the basis of the constitution or to introduce special health protection rules
within the framework of the normal legal order.

A major difference, however, is that in exceptional circumstances, fundamental rights can
be restricted beyond the general limits (proportionality, respect for essential content)
under special legal orders. There is also a risk if the government abuses the means given
to it under a special legal order, but it can also be perilous if it introduces restrictions on
fundamental rights by decree without imposing a special legal order.’

3. The right to vote is also a fundamental right, and as an individual right to express one’s
political preference it has a paramount role in a democracy, however, considering the
long-term effects of Covid-19 on elections, the scope cannot be restricted to the
substantive and procedural rules governing elections and right to vote. The broader
context of the electoral process needs to be examined from a constitutional law
perspective. Thus, the situation of the right of assembly, freedom of information, freedom
of expression, the right to the protection of personal data, campaign regulation and
campaign financing, and media freedom are also particularly relevant and affected. This
is not to suggest that the adapting the constitutional and legal rules on suffrage and the
electoral process to the epidemic situation does not raise several questions. Rather, it
refers to the constitutional environment in which elections take place as a manifestation
of the members of the political community legitimizing those representatives in power.

I1. The Impact of the Covid-19 Pandemic on Elections

I1.1. Pandemic data and type of legal order in the V4

The Covid-19 pandemic has had a significant impact on elections worldwide, and as it
was empathized above, the Visegrad Four countries have not been immune to its effects.
The pandemic has posed a significant challenge to the right to vote, as citizens might be
reluctant to participate in person due to concerns about contracting the virus. Moreover,

6 For the sake of historical accuracy, it should be added that the illiberal decline in Poland is expected to be
reversed in the light of the outcome of the parliamentary elections of 15 October 2023.

7 Scheinin, M. — Molbak-Steensig, H., Human rights-based versus populist responses to the pandemic, in
Kjaerum, M. — Davis, M. F. — Lyons, A. (eds.), Covid—19 and human rights. Routledge, London — New
York, 2021.



traditional electoral procedures might not be compatible with public health guidelines,
such as social distancing and wearing masks. As a result, the pandemic has forced
countries to adapt their electoral procedures to ensure that citizens can vote safely.

From this point of view, it is also useful to consider the waves in which the epidemic hit
the countries under examination, and the legal systems in which the surveyed countries
addressed the effects of the epidemic. The charts below provide insights into whether the
data reported to WHO and the imposition of a specific legal regime — or not — show a
correlation, i.e., to what extent the legal regime chosen converged with the epidemic

situation.’
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During the pandemic, the State of Emergency was declared three times and lasted from
12 March 2020 to 17 May 2020, from 5 October 2020 to 11 April 2021 and from 26

November 2021 to 25 December 2021.
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The government decided not to introduce either a state of emergency or a state of natural
disaster in Poland. The Minister of Health introduced on 14 March 2020 a state of
epidemic threat, and later, on 20 March 2020, a state of epidemic.
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Slovak Republic and its government reacted to the Covid-19 pandemics by proclaiming
an extraordinary situation as early as on March 11, 2020, subsequently introducing a state
of emergency by a government resolution on September 30, 2020. While the
extraordinary situation holds until these days, allowing for some economic measures, the
state of emergency definitely terminated on May 14, 2022.
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In Hungary, the situation was — and is — far more complicated than in the above
mentioned V4 countries. The first (Covid) state of danger took place between 11 March
and 18 June 2020, according to Government Decree 40/2020 (11 March) on the
declaration of a state of danger, and then it was ceased by Government Decree 282/2020
(17 June) on the lifting of the state of emergency declared on 11 March 2020. The second
(Covid) state of danger took place between 4 November 2020 and 8 February 2021,°. A
third (Covid) state of danger was introduced as of 8 February 2021, by Government
Decree 27/2021 (29 January) on the declaration of a state of danger and the entry into
force of emergency measures. This state of danger has been extended by the Government
with effect from 22 May 2021.'° Pursuant to Article 5(3) of that Decree, it ceased to have
effect on 1 June 2022, when Act of Parliament I of 2021 on the protection against
coronavirus pandemic ceased to have effect. In the meantime, however, on the
Government's proposal, Parliament adopted the Tenth Amendment to the Fundamental
Law (Constitution of Hungary) on 24 May 2022, which allows the Government to declare
a state of danger “due to an armed conflict, war or humanitarian disaster in a
neighbouring country”. On the basis of this, the Government declared a new state of
danger — due to the war in Ukraine — with effect from 25 May 2022 !'! while at the same
time lifting the state of danger declared due to the Covid epidemic on the same date, from
1 June 2022.!? The Covide-epidemic was over, but Hungary still has a special legal
regime, now in the face of war and a humanitarian disaster in a neighbouring state. The
Government has extended this kind of “state of danger because of war nearby” twice, for
180+180 days which until 26 November 2023.!* According to a bill introduced in
October 2023,'* the National Assembly authorises the government to extend the state of
danger due to the war in Ukraine until 23 May 2024. This would mean that participation
rights — such as freedom of assembly, access to information — could be restricted during
the campaign period for the 2024 European Parliamentary and general local elections (to
be held on the same day), beyond the general rules for restricting fundamental rights (the
necessity and proportionality tests).

I1.2. Some relevant electoral or political participaton issues in the V4 during the
Covid-19

% See Government Decree 478/2020 (11 March 2020) declaring a state of danger, Government Decree
26/2021 (29 January 2021) on the lifting of the state of danger declared by Government Decree 478/2020
(11 March 2020) declaring a state of danger

10 See Government Decree 271/2021 (21 May 2021) on the renewal of the pandemic measures in force in
connection with the state of danger declared as of 8 February 2021.

1 See Government Decree 180/2022 (24 May 2022).

12 See Government Decree 181/2022 (24 May 2022)

13 See Goverment Decrees 424/2022 (28 October 2022) and 167/2023 (11 May 2023).

14T/5661, on 18 October 2023, https://www.parlament.hu/irom42/05661/05661.pdf



In the Visegrad Four countries, the impact of the pandemic on elections has varied. In the
Czech Republic, a Senate by-election was scheduled to 27-28 March 2020, but the
Government opted for a postponement, for which - following the decision of the Supreme
Administrative Court - it finally provided a legal basis by submitting the necessary bill to
Parliament. The Parliament adopted the necessary Act, and the postponed by-elections
were finally held on 5 and 6 June (first round) and 12 and 13 June (second round). This
postponement triggered also constitutional discussions among experts. Later on, there
were three major elections in the Czech Republic during the Covid-19 pandemic. In early
October 2020, elections to regional assemblies and to one third of the Senate took place.
Except of the second round of Senate election in 2020 (9 and 10 October), none took
place during a state of emergency.

Poland held its controversially postponed presidential election in July 2020. As the Polish
country report points out: “Due to numerous questions concerning organisational as well
as legal matters, presidential election scheduled for 10 May 2020 were cancelled, with the
official reason being the sudden increase in the number of COVID-19 cases.”!*> However,
according to experts, there was no constitutional and legal basis for cancelling it. Finally
for the elections organised in July 2020, the legislative made changes to the electoral
procedure to ensure that citizens could vote safely. These changes included expanding the
use of postal voting, allowing voters to request a postal ballot without providing a reason,
and providing additional polling stations to reduce crowding at polling places. Despite
these measures, critics argued that the election was not entirely free and fair, as
opposition candidates faced obstacles in their campaigns due to the pandemic, and the
candidate of the governing parties had much more opportunity to spread his messages to
the voters.

In Slovakia, parliamentary elections were held in February 2020, before the pandemic
had a significant impact on the country. As the national country study explained, “no
general elections were taking place in Slovakia in the years 2020-2022 on a nation-wide
level — only some interim elections on local levels of municipalities took place.
Therefore, no special legislation was necessary to cope with the pandemics and electoral
rights. Still, an explicit obstacle to electoral rights was introduced by an amendment to
the respective Act of the Parliament, which allowed to deprive of electoral rights those
who were in quarantine. These obstacles were in practice not widely used, given the
limited scope of interim elections on municipal level only.”'® In preparation for the
elections in autumn 2022, new legislation has been drafted to allow citizens in quarantine
to vote using a special ballot box.

In Hungary, elections to the European Parliament and general elections for local
government and mayor were held in 2019, before the pandemic. When the Covid-19
pandemic hit Hungary and the government declared a state of danger, it simultaneously
suspended all by-elections and national and local referendums. In July 2021, the
government allowed national referendums again'’ and almost immediately initiated one

15 Florczak-Wator and Kuca, ibid, note 2.
16 See Kroslak and Gabris, ibid, note 2.
17 Government Decree 438/2021 (21 July) on the possibility of holding a national referendum.
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about “the protection of the children” (against LGBTQ+ propaganda) which was
scheduled to the day of the next general parliamentary elections on 3 April 2022. (This
also required an amendment to the electoral law, because previously the date of the
national referendum could not coincide with the date of the elections.) However, the
Government only allowed local referendums and by-elections to be held again in March
2022 by its Decree.'® The parliamentary elections of April 2022 were held in a context of
improving trends in the epidemic situation. Therefore, institutionalising e-voting or
extending postal voting did not occur. The personal ballot was held under enhanced
hygiene requirements and the wearing of masks by the counting board. The government
made some changes to the electoral procedure, such as providing additional polling
stations and encouraging voters to wear masks. However, opposition candidates faced
significant obstacles in their campaigns due to restrictions on public gatherings, freedom
of information and the significant government dominance in the media. The Government
has also cut the parties' campaign budgets in order to combat the epidemic. Finally, the
Government also used emergency powers to restrict the powers of the opposition-
controlled local governments, further limiting the opposition's ability to mobilize
supporters and challenge the ruling party's dominance.!” The so-called opposition
primaries can also be mentioned, where e-voting was possible, but this was part of the
opposition campaign and did not affect the electoral rules. The government made some
changes to the electoral procedure, such as providing additional polling stations and
encouraging voters to wear masks. However, opposition candidates faced significant
obstacles in their campaigns due to restrictions on public gatherings.

The epidemic situation is a dynamically changing one, therefore it matters at which stage
elections take place. In the early stages, neither science nor government has sufficient
knowledge about the spread and infectivity of a new virus, but the state must do all it can
— as part of its duty to protect human life — to prepare the health system and inform
citizens. This information must cover not only the epidemic situation, but also public
issues affected by the epidemic, such as the safe conduct of elections. As the pandemic
progresses and the contagion increases, the circumstances for the electoral process could
become more favourable.

The conclusion to be drawn from the national country studies is that the electoral systems
of the V4 countries were not prepared for the difficulties caused by Covid-19. However,
experience has shown that, despite differences between their electoral types and systems,
it is possible to prepare for future epidemics and to share good practices in order to
ensure universal suffrage (also for those in quarantine or isolation) and safe voting at the
same time.

II1. Lessons Learned from the Pandemic

18 Government Decree No. 103/2022 (10 March) on the possibility of holding by-elections and local
referendums.
19 See Szilagyi et al., ibid, note 2.
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1. The first lesson of the pandemic is that the rule of law cannot be abandoned even in a
risky health situation. The special suffrage and electoral rules must be based on the act of
parliament. It is particularly dangerous when the government abuses its exceptional
legislative powers under special legal order to regulate by decree in case of voting rights.
The legal conditions and procedural framework for the postponement of elections should
be determined by the parliament as well. Postponement of elections is the most serious
restriction of fundamental right to vote and can violate the democratic principles of
regular and timely elections. It should therefore be a last resort, justified only by the
seriousness of the epidemic. The justification must be based on facts and reliable
epidemiological data. Postponement of local elections may be decided by the responsible
government minister based on local epidemiological data, but only upon statutory
authorisation. Both in regulating the relationship between elections and epidemics and in
taking concrete decisions, it is necessary to rely on scientific findings and the advice of
epidemiological experts. As the Czech national report highlights, “postponement must be
considered an ultimate measure, not an automatic one. In general, the decision-makers
should be guided by (i) the severity of the disease, (ii) transmission mechanism of the
disease and the predicted development of its spread in relation to the election date, (iii)
the possibility to procure and implement effective safety measures or voting
arrangements and (iv) the level of public fear and its possible adverse impact on voter
turnout. The need for a reasonable increase in costs or administrative complexity should
not be considered a legitimate reason for postponing elections.”

2. The Covid-19 pandemic has taught us many lessons about the importance of
democracy and the right to vote as well. One of the most significant lessons is the need to
ensure that citizens can exercise their right to vote safely and securely, even in times of
crisis. The pandemic has shown us that traditional electoral procedures may not be
compatible with public health guidelines, and countries must be willing to adapt their
electoral procedures to ensure that citizens can vote safely, and poll workers, civil
observers can also do their job under safe circumstances. It is the duty of the state organs
responsible for organising the elections to provide and guarantee mandatory masks, face
shield, regular disinfection and social distancing.

3. Another lesson learned from the pandemic is the need for transparency and
accountability in electoral procedures. As countries make changes to their electoral
procedures in response to the pandemic, it is essential to ensure that these changes do not
undermine the integrity of the election. Moreover, countries must be transparent about
any changes made to the electoral procedure to ensure that citizens have confidence in the
process of remote and postal voting. The pandemic has also highlighted the importance of
technology in electoral procedures. Especially in the case of voting from abroad, e-voting
could be developed using the Estonian experience to guarantee secure, unambiguous
identification. The rationale is that states cannot influence other countries' disease
management and lock-down rules. However, the shift to remote and online voting can
also raise concerns about the integrity and security of the electoral process. Some critics
argue that online voting may be vulnerable to fraud and hacking, which could undermine

20 Grinc and Antos, ibid, note 2.
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the legitimacy of the election results. Therefore, in case of online voting it is especially
crucial to ensure that the remote voting system is secure.

4. An additional significant impact of the pandemic on elections is the restrictions on
public gatherings. If the government imposes strict restrictions on public gatherings to
limit the spread of the virus, makes it challenging for opposition candidates to campaign,
to hold rallies and events, which are essential for mobilizing supporters and building
momentum in an election campaign. Moreover, the government's lock-down policy and
restrictions on public gatherings create a level playing field for ruling party candidates
who has access to state media and resources. The restrictions make it difficult for
opposition candidates to get their message out and reach potential voters. Experience has
shown that it is important to build safeguards against the government using the data
(contact details) obtained during vaccination registration for campaign purposes.
Government's censorship of information and suppression of dissenting voices also raise
concerns regarding the right to vote. Any blanket bans for indefinite terms on rights
guaranteeing democratic participation are disproportionate.

A more general observation of the comparative research is that the Covid pandemic
created a casuistic situation, testing the flexibility/inflexibility of the legal systems,
though of course not only in relation to elections. In the unexpected situation, several
temporary measures were introduced rather hastily and without specific experience. In
the case of elections and the right to vote, which normally require general guarantees in
laws adopted by parliaments, the emergencies also led to ad hoc legislation, which was
more of an individual measure than a general rule. And unjustified transitional measures
or the postponement of elections because of an epidemic (the most serious and dangerous
restriction of democracy) carry the risk of political manipulation. Thus, even in the crisis
created by the Covid-19, proper reasoning, scientific evidence and a strict proportionality
test are needed in the electoral rules, both in terms of legislation and its judicial review.
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