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Abstract: National parliaments are the representatives of popular sovereignty. Any restrictions on
parliamentary rights have a direct impact on separation of powers and rule of law. This article elab-
orates on some of the landmark decisions worldwide of the constitutional courts vis a vis national
parliaments during epidemic restrictions.
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1. INTRODUCTION

The greatest human pandemic of the 21st century forced national parliaments to face
an unprecedented legislative challenge. A series of restrictions have threatened the democratic
functioning of the representative bodies: the principle of equal mandate, democratic, accountable
and transparent decision-making. This paper will attempt to present some typical type of cases
emerging from the extraordinary situation. The paper however will not address other shortcom-
ings in democratic decision-making in modern representative democracies, nor will it make any
findings as to whether the resulting restrictions have deviated from the general system of demo-
cratic decision-making in liberal and illiberal regimes. Cases presented in this paper are referring
to Germany, Croatia, Spain and some references are given to France.

1 This chapter is written under project support no: 05016764 “The responsiveness of the legal system in the post-
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2. LIMITED PARLIAMENT

The first elaborated case comes from Croatia. In Autumn 2020 the Croatian Constitutional
Court reviewed an amendment to the Croatian Parliamentary House Rules that reduced the size of
Parliament to limit the risk of infection. Accordingly, only the leaders of the parliamentary groups
were allowed to be present during the parliamentary sessions and, in addition, a maximum of one
quarter of the members were allowed to be present in the chamber at any given time, following a
fixed distribution mechanism. The new rules introduced did not allow online sessions for those
in absence, but did allow electronic voting for absent members of the parliament (MPs). Moreover,
the contested regulation set a time limit of five minutes for speeches, which was increased up to
10 minutes for the leaders of political groups.

Similar restrictions were also introduced during the pandemic in other countries around
the world capping the maximum number of MPs on parliamentary sessions, but, the only country,
which this measure was referred to (and indeed litigated by) the Constitutional Court, was Croatia,
following a motion by 35 Croatian MPs.

In its reasoning, the Croatian Constitutional Court pointed out that less restrictive alter-
natives could have been available to ensure the legislature functioning during the worst of the
epidemic, but the Court stated: The Croatian Parliament had failed to explore them. According to
the Constitutional Court, at the very least, telecommunications should have ensured that all mem-
bers of the Croatian Parliament (MPs) were able to attend meetings at all times. The Court noted
that failure to do so, also violated the principle of equality of parliamentary mandates, because
some MPs were still able to participate in the work of the Croatian Parliament in person, to fol-
low speeches and to contribute to the debate whereas others were excluded from the debate. By
contrast, some MPs with an equal mandate were not only allowed to participate in debates, but
were also unable to follow the sessions on-line. They could only exercise their right to vote, but
they could not base their votes on deliberation in Parliament. Finally, the Croatian Constitutional
Court indicated that, as a result of the amendment to the rules of the House, the number of MPs
who were present in person in the Parliamentary session had fallen below the threshold of the quo-
rum laid down by the general Croatian Parliamentary House Rules and, in fact, the total number
of MPs in present would not have legally been sufficient to adopt even the agenda for any sessions,
not to mention to make substantial decisions during sessions. In the light of these constitutional
dilemmas and anomalies, the Croatian Constitutional Court found the amendment to the House
Rules to be unconstitutional.

3. CHANGING THE RULES OF THE
HOUSE DURING PANDEMIC

Somewhat related to the Croatian case discussed above, the French Constitutional Coun-
cil’s decision of April 2021 reflected on how to amend the House rules to the emergency period.*

4  Constitutional Council of France, 1 April 2021, 2021-814 DC.www.conseil-constitutionnel.fr/
decision/2021/2021814DC.htm
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The French Constitutional Council is primarily a court for preliminary review focusing on
the constitutionality of certain legal norms before they enter into force. The constitutional review
is a prerequisite for the amendment of the Rules of the French National Assembly and therefore
the amendments were referred to the Constitutional Council before entering into force in spring
2021.° The purpose of the amendment to the Assembly House Rules was to allow for appropriate
adaptation to the rapidly changing public health situation by making Parliamentary operations
more flexible.

New provision in the amendment to the Assembly House Rules enabled the Assembly
House Committee, in the light of exceptional circumstances, to adopt rules temporarily affecting
the functioning of the National Assembly, its sessions and voting, both in plenary sessions and in
committee meetings, provided that the public health situation substantially affected the work of
the French Assembly, its conditions of participation, sessions and voting.® The House Committee
could decide for online sessions, but in doing so, it was obliged to take into account the number
of political groups in Parliament.

The Constitutional Council noted that the French House Committee enjoyed absolute free-
dom in deciding for the extraordinary measures adopted by the Parliament but the constitutionality
of the amendments ought to be (constitutionally) reviewed by the French Constitutional Coun-
cil before they enter into force, in accordance with the general rules governing all parliamentary
procedures.’

The French Constitutional Council considered that, although the amendment rendered
only an exemplary list of on-line communication channel to use, it did not in fact provide any real
guidance to the House Committee on establishing an operating procedure, thus essentially confer-
ring discretionary powers on that body. The Council highlighted that the amendment (decision of
the National Assembly) did not even contain an obligation to respect the fundamental principles
of parliamentary law, without further notice one could even question the personal nature of par-
liamentary votes and the integrity of parliamentary work. The Constitutional Council considered
this to be unacceptable and therefore considered the amendment to be contrary to the French
Constitution. The Constitutional Council stressed that the legislature has the right to adapt its
rules of procedure to changed circumstances during special periods of legal order, even temporar-
ily derogating from certain generally applicable principles of parliamentary law. Such derogations,
however, need to be defined with sufficient precision: a general power of derogation makes the
framework for parliamentary work too vague. The amendments must respect the rule of law, the
powers granted to individual MPs holding an office or parliamentary bodies that are in charge
must be sufficiently specific and, at the same time, limited.?®

5 Constitutional Council of France, 1 April 2021, 2021-814 DC. 2-3. www.conseil-constitutionnel.fr/
decision/2021/2021814DC.htm
6 Constitutional Council of France, 1 April 2021, 2021-814 DC. 4. www.conseil-constitutionnel.fr/
decision/2021/2021814DC.htm
7 Constitutional Council of France, 1 April 2021, 2021-814 DC. 5. www.conseil-constitutionnel.fr/
decision/2021/2021814DC.htm
8 Constitutional Council of France, 1 April 2021, 2021-814 DC. 6-7. www.conseil-constitutionnel.fr/
decision/2021/2021814DC.htm
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4. EXTENSION OF PARLIAMENTARY DEADLINES

In Spain, a total suspension of parliamentary work took place in March 2020, during the
first wave of the pandemic, when the Spanish House Committee decided on 13 March to suspend
all parliamentary referrals. The suspension of parliamentary deadlines was finally lifted by the
Spanish House Committee on 19 April, allowing the measure to be in force for just under a month.

The Spanish Constitutional Court issued its decision in October 2021, after a significant
delay, following the petition of more than 50 members of the Spanish Parliament.” The Constitu-
tional Court upheld the petitioners’ claims."

The Spanish Constitutional Court pointed out that the rights of Members of Parliament
cannot be discharged even in a special legal order, since their function is to ensure the continu-
ous control of the executive, which is more necessary than ever in a special legal order. In such
extraordinary situations, the Government’s room for manoeuvre is increased and unusual restric-
tions on fundamental rights may be imposed, making parliamentary scrutiny of Government
action essential. It is irrelevant that the quasi-suspension of Parliament’s activities lasted only a
little more than a month in total, since such a major restriction is not justified by public health
concerns, particularly given that the Spanish House Committee failed to consider less restrictive
alternatives, in particular virtual or hybrid sittings."

5. ACCESS TO PARLIAMENT BUILDING,
THE CASE OF GERMANY

The German Constitutional Court received complaints against the Bundestag January 2022
rules, that made it more difficult for members of the Parliament (German MPs) to enter the Par-
liament building. In the light of the spread of the Omicron variant of coronavirus, the Bundestag
decided to make full participation in Parliamentary work conditional on at least two vaccinations
against Covid-19, or a negative Covid-19 test within 72 hours or a proven case of the disease.

German Members of Parliament who did not meet these criteria faced restrictions: they were
only allowed to sit in designated seats in the Parliament’s plenary sessions and committee meet-
ings, usually in the gallery,and had to keep at least 1.5 meter distance from each other. In practice,
this meant that these members of the Parliament were not allowed to enter the smaller committee
rooms, which had no gallery, but even if they could assemble in a committee room which had a
gallery, they were in a much more disadvantaged position vis-a-vis their colleagues, as there were
no tables or microphones in the gallery.'* The constitutionality of the restrictions imposed for a

9 In Spain we can note that the Constitutional Court also reviewed the constitutionality of public health measures
that have already been lifted or repealed. See: Spain Constitutional Court, 2 June 2022, N°® 52/2022; Spain Constitu-
tional Court, 27 October 2021, N° 183/2021; Spain Constitutional Court, 14 July 2021, N° 148/2021. See also: www.
covidi9litigation.org/case-index/spain-constitutional-court-recurso-de-amparo-2109-2020-2021-10-05

10 Spain Constitutional Court, 5 October 2021, Recurso de amparo 2109-2020

11 "SENTENCIA 168/2021, de 5 de octubre” hj.tribunalconstitucional.es/HJ/es/Resolucion/
Show/26819#complete_resolucion%20%E2%80%8E

12 Germany, Federal Constitutional Court, 8 March, 2022. BVerfG, Beschluss des Zweiten Senats vom 08. Mérz 2022
- 2BVE 1/22 -, Rn. 1-66, https://www.bverfg.de/e/es20220308_2bve000122.html
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period of one and a half months was considered by the complainants as a violation of the equality
of parliamentarians and a violation of the constitutional rights of the parliamentary opposition.

Finally, the German Federal Constitutional Court rejected the complainants” application
for interim measures, considering that the extent of the harm suffered by members of the Parlia-
ment did not justify such an intervention.'’ The restrictions imposed were interim in nature, and
applied equally to government and opposition. In addition, the public health argument behind
the provisions was, in the Constitutional Court’s view, an adequate justification for the adoption
of the contested measures.'*

6. OTHER FORMS OF OBSTRUCTION OF MEMBERS
OF THE PARLIAMENT DURING COVID-19

Another example of public health restrictions hampering the work of parliamentarians
came also from Germany. The case reached the German Constitutional Court in 2021."° In Decem-
ber 2021, the city of Berlin, a city with provincial status, adopted a regulation under which only
persons who have been vaccinated against Covid-19 or have a tested and documented case of the
disease may use any accommodation in the territory of the city of Berlin.'® This provision applied
to parliamentarians in the same way as ordinary citizens. Many German MPs felt however, that
the restriction made it impossible for them to participate effectively in parliamentary work. They
complained that the measures prevented them from using accommodation in Berlin and, as par-
liamentary sessions often start at 9 a.m., and the distance between their homes and Berlin prevents
them from commuting, they were forced to miss a significant part of the sitting. They also argued
that the contested legislation prevented them, among other things, from taking part in the election
of the German Chancellor and therefore the restrictions prevented them from exercising their full
rights as Members of Parliament."”

The German Constitutional Court considered that the petition did not meet the requirements
for a constitutional complaint and did not provide convincing grounds for an interim measure.'®
Moreover, the allegations that the rights of Members of Parliament had been infringed were

13 Germany, Federal Constitutional Court, 8 March, 2022. BVerfG, Beschluss des Zweiten Senats vom 08. Mérz 2022-
2 BVE 1/22 -, Rn. 1-66,https://www.bverfg.de/e/es20220308_2bve000122.html

14 Among other public health restrictions, similar measures were also considered by the Supreme Court
of Malawiwhich, like the German court, refused to consider the merits of the case. www.malawi-
lii.org/mw/judgment/high-court-general-division/2022/10. www.covidl9litigation.org/case-index/
malawi-high-court-malawi-2022-mwhc-10-2022-01-13

15 Germany, Federal Constitutional Court, 6 December 2021, No.[2 BVR 2164/21, https://www.covidl9litigation.org/
case-index/germany-federal-constitutional-court-no-2-bvr-216421-2021-12-06

16 Germany, Federal Constitutional Court, 6 December 2021, No.[2 BVR 2164/21, https://www.covidllitigation.org/
case-index/germany-federal-constitutional-court-no-2-bvr-216421-2021-12-06

17 Germany, Federal Constitutional Court, 6 December 2021, No.[2 BVR 2164/21, https://www.covid19litigation.org/
case-index/germany-federal-constitutional-court-no-2-bvr-216421-2021-12-06

18 Germany, Federal Constitutional Court, 6 December 2021, No.[2 BvR 2164/21, https://www.covid19litigation.org/
case-index/germany-federal-constitutional-court-no-2-bvr-216421-2021-12-06
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unfounded, since the measures were of a general nature and did not target Members of Parlia-
ment at all, so that the effect on them could at most be indirect."”

7. PARLIAMENTARIANS WHO SPREAD
FALSE INFORMATION

Finally, our paper tackles an exotic example. On 14 March 2021, Kuwaits Constitutional
Court expelled a leader of the opposition from Parliament on the ground that he had given false
information related to the pandemic during Kuwait Parliamentary sessions. The MP from Kuwait
was also charged for insulting a member of the royal family, who later became the Emir of Kuwait,
for which he was convicted by the Kuwait criminal court.?

Parliaments in Arab monarchies in the Middle East usually play a subordinate role to the
executive, and although the situation in Kuwait is somewhat less restrictive than in neighbouring
countries, this Constitutional Court case shows that the executive and the regular (criminal) courts
have a much wider margin of manoeuvre vis-a-vis the national Parliament than in any European
country.?! Typically, at the time of the Constitutional Court’s decision, Parliament was in recess,
having been adjourned for a month by the Emir.*?

8. CONCLUSION

Under popular sovereignty, parliamentarians are the will of the people, and their job is to
enforce the will of the electorate, so any move that makes this task difficult or impossible can only
be defended on the basis of very strong arguments. In the abovementioned cases from Germany,
Spain, France and Croatia we demonstrated that the balancing of fundamental values and rights
of constitutionalism with the compelling public health context is extremely difficult. Even the
argument referring to the general conditions of public health as a justification for restrictions are
held different in each examined country.

Our research shows that constitutional dilemmas in the area of parliamentary law have
relatively rarely reached the constitutional/higher courts during the pandemic period. Cases exam-
ining the constitutionality of certain restrictions on fundamental rights were more common, while
organisational issues and aspects of the separation of powers were less prominent. Some questions
of parliamentary law are necessary to ensure the democratic functioning of the country. However,
constitutional courts have generally limited jurisdiction on internal parliamentary rules, mainly

19 Germany, Federal Constitutional Court, 6 December 2021, No.[2 BVR 2164/21, https://www.covidl9litigation.org/
case-index/germany-federal-constitutional-court-no-2-bvr-216421-2021-12-06

20 apnews.com/article/legislature-dubai-cabinets-united-arab-emirates-persian-gulf-tensions-99a109bede-
aOelal3d39cda9a3clOcfa

21 thearabweekly.com/court-order-expel-kuwaiti-mp-confuses-political-scene

22 www.kuwaittimes.com/amir-suspends-national-assembly-for-one-month-from-feb-18-2021/
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due to parliaments’ procedural autonomy.” It may be noted that in the period of the special legal
order, the most frequent cases before the Constitutional Court were those concerning measures
to prevent the participation of parliamentarians.
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YCTABHU CYOJOBU ITPOTUB ITAPIAMEHTA
Y BPUJEME ITAHOEMUJE (11 IIINPE)

borgmkap Cenrramm Tyt
Hopa ban ®oprau™

Wncmumym 3a npasre cmyouje, Byoumnewma

Ancmpaxm: Hayuonanuu napramenmu cy npedcmasHuuy HapooHoz cysepeHumema.
Cesaxo ozpanuuerve naprameHmapHux npasa uma OUpexmar ymuyaj Ha nodjeny enacmu
u enadasuny npasa. Osaj unanax enabopupa Hexe 00 3HAUAJHUX 00TYKA YCMABHUX CYO08A
WUpom céema y 00HOCY HA HAUUOHATIHE NAPTAMEHIE MOKOM eNUOMUJCKUX 02PAHUYEerbA.

Kmwyune pujeuu: nandemuja, Kosuo-19, Hayuonannu napramenmu, nodena é1acmu,
CKynuimuHa

24 Bumm ncrpakupay Ha VIHCTUTYTY 3a IpyIITBeHe CTyuje, byaummnemTa

25 Vcrpaxkusay Ha VIHCTUTYTY 3a IpaBHe 1 [PYIITBeHe CTyAuje y ByauMmeinty u BanpesHu npodecop Ha Muntos
Opupman Yausepsutery y byjummerntu
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