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Conflict Related Sexual Violence: Reasons,
Applicable Legal Provisions and Humanitarian
Response

|. Introduction

While both men and women, and boys and girls, can be victims of conflict-related sex-
ual violence, the overwhelming majority of victims are politically and economically
marginalized women and girls. It is estimated that at least one in five women refugees
in complex humanitarian settings has experienced sexual violence and its effects, which
include trauma, stigma, poverty, poor health and unwanted pregnancy. The real num-
bers are likely to be much higher, since data on sexual- and gender-based violence in
humanitarian contexts remain sporadic and difficult to track, and incidents are often
underreported. Where evidence is available, it shows a disturbing trend of sexual vio-
lence being employed as a tactic of war, and of armed actors profiting from these acts.!

When we think of rape or sexual assault, we mostly think of the terrible physical and
direct psychological harm it causes. While in reality, it is even worse than that. Stig-
matization often follows rape and sexual assault in many communities. Husbands send
their wives away, communities expel the victims. Expelling victims often happens due
to fear of diseases or for religious reasons. After ISIS raped Yazidi women as a strategy
of war and forced them into sexual slavery, women who had survived and managed to
escape were seeking forgiveness and re-inclusion in the community from their religious
leaders. Their religious leaders decided that raped and sexually enslaved and abused
Yazidi women should be forgiven by their families and embraced by the community.?

Not all communities have a similarly empathetic approach. Sexual assault is still
followed by stigmatization and rejection. Therefore, it has been often extremely dif-
ficult for abused persons to carry on with their lives, let alone deal with the physical
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and mental damage the crime has caused. Stigmatization often prevents victims from
seeking medical and psychological assistance, whereas if a case is reported within
72 hours, professionals can provide medical care to prevent HIV, pregnancy and sex-
ually transmitted diseases.’ It is not only women and girls who are victims of rape
and sexual violence. Especially in detention, men and boys are also victims of this
terrible crime.

The present article attempts to analyze why sexual violence is committed in armed
conflicts, which kinds of armed actors are involved, what are the international legal
prohibitions of this conduct, and how the international community and the humani-
tarian world is dealing with this phenomenon.

II. The nature and motivation of sexual violence in armed conflict

Rape as a method of warfare has frequently been used in history as a means of ex-
pressing superiority over the enemy, destroying the enemy society or community, as
a means to carry out genocide, or due to religious beliefs. ISIS religious leaders ruled
that Yazidis were non-believers, and — unlike Christians, Shias, and others — can be
systematically raped.* Still, “Former sabaya, they announced, would be welcomed back
to society and not judged for what had happened to us. (...) because we had been raped,
we were victims, not ruined women’ — writes Nadia Murad, Yazidi genocide survivor
and 2018 Nobel Peace Prize winner. Hence, rape committed as a method of warfare has
a long-term effect not only on the victim, but on the whole community.

Extensive studies have been carried out to shed light on the main motivations of
sexual violence, the circumstances and the psychology of perpetrators and prevalence
of sexual violence in armed conflict.

These studies have shown that sexual violence in armed conflict is carried out
for three main reasons. Sexual violence may happen in armed conflict for strategic
purposes, opportunism or because it is tolerated.® The underlying objective or motiva-
tion behind a strategic purpose may be manifold. It can include religious reasons, the
expression of ethnic or tribal superiority, a means to destroy a whole group or simply
to terrorize and demoralize enemy society. As a common element, there is a hier-
archical or collective will behind. Sexual violence is also committed for individual
reasons. In this case there is no underlying strategy, but rather a feeling of impunity

3 Sexual violence: A tragic and taboo scar of South Sudan’s conflict. ICRC, 15 April 2016. https://www.icrc.
org/en/document/south-sudan-sexual-violence-taboo-160414 (last accessed: 31.03.2021.).
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or tolerance towards the commission of such acts. Studies also have concluded that
rape is committed more often as practice (opportunism) than as a strategy.’

Therefore distinction shall be made between rape and sexual assault committed
as a single act (due to opportunism or because it is tolerated) and rape and sexual
assault committed as a method of warfare (for strategic purposes). The legal quali-
fication does not make a difference between the two. Using rape and sexual assault
as a method of warfare® could be witnessed in many conflicts, among others in Yu-
goslavia, Rwanda, Syria. None is better or worse than the other, but rape committed
as a method of warfare is probably more difficult to prevent given its systematic and
large scale feature. In terms of prevention, the type of prevention activities will de-
pend on the context, the type of sexual violence, the motivation and other indicators.

While there may be a false presumption that sexual violence is an issue in conflicts
including less developed countries primarily committed by non-state actors, sexual
violence tends to be perpetrated in all kinds of conflicts, at least this is the assumption.
However, these are committed with different degree, occurrence and variety.” Studies
have shown that all kinds of armed actors, be they state armed forces, non-state armed
groups or multinational forces, have committed rape or sexual assault."’

At the same time, not all organizations engage in sexual violence. In Africa, out
of 177 armed actors in 20 African civil wars between 2000 and 2009, 59% have not
been reported to commit sexual violence." Worldwide it can also be stated that out
of all the types of armed organizations that commit sexual violence (state armed
forces, rebel forces and pro-government militias) the majority has not been reported
to carry out sexual violence,'? while there is a higher probability that sexual violence
committed by state armed forces is reported.”

In conclusion, contrary to general belief which attributes the commission of sex-
ual violence primarily to non-state actors, all kind of armed actors, be it western or
non-western, state or non-state, engage in sexual violence, in all kinds of conflicts.
There is a higher latency when sexual violence is committed by non-state armed
forces, but overall latency is still very high.
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lll. Prohibition and relevant rules in international law

Rape had been already prohibited in the Lieber Code of 1863, punishable by death.
The 1899 and 1907 Hague Regulations protect the “family honour and rights” of the
population of an occupied territory,' while the 1929 Geneva Convention provides that
prisoners of war are entitled to respect for “their persons and honour” and that “women
[prisoners of war] shall be treated with all consideration due to their sex™."®

The 1949 Geneva Conventions and the 1977 Additional Protocols also prohibit
rape, both explicitly, and also implicitly through prohibiting cruel treatment and tor-
ture, outrages upon personal dignity, indecent assault and enforced prostitution.

There is no definition in the Geneva Conventions or Additional Protocols of rape
or sexual violence. The ad hoc tribunals, as discussed below, developed a definition in
their jurisprudence, and the Rome Statute of the International Criminal Court includes
a definition, although not universally accepted. A common element is that both men
and women can be victims and perpetrators of rape or sexual violence. The defini-
tion of rape in all the mentioned sources includes invasion or penetration, and lack
of consent or coercion. Sexual violence can take many forms, some are mentioned in
the Geneva Conventions or Additional Protocols, in the jurisprudence of tribunals or
the ICC Rome Statute, such as enforced prostitution, indecent assault, sexual slavery,
forced public nudity, or sexual harassment such as forced stripping and mutilation of
sexual organs.

Rape and sexual assault did not receive much attention in the Nuremberg and
Tokyo Tribunals, nor after the wars that had followed. The ICTY and ICTR did, how-
ever, form important case law on the topic.'® The definition, scope of application and
qualification of rape and sexual assault was clarified and developed through the juris-
diction of the ad hoc Tribunals. As a consequence, today we understand that rape is
a war crime both in international and non-international armed conflicts.”” Also, fol-
lowing the ICTY’s and ICTR’s jurisprudence, it became clear that rape can constitute
crimes against humanity under certain circumstances.”® As confirmed in the Akayesu

4 Convention (II) with Respect to the Laws and Customs of War on Land and its Annex: Regulations Con-
cerning the Laws and Customs of War on Land, The Hague, 1899, Art. 46; Convention (ll) relative to the
Opening of Hostilities, The Hague, 1907, Art. 46.

5 Convention relative to the Treatment of Prisoners of War, Geneva, 27 July 1929, Art. 3.

18 For instance ICTY, Furundzija (Trial Chamber), Case no. IT-95-17/1, Judgment, 10 December 1998.

7 DurHAM, Helen: Shining a spotlight on sexual violence in war: The 2018 Nobel Peace Prize. Humanitarian
Law and Policy Blog, ICRC, 11 October 2018. https://blogs.icrc.org/law-and-policy/2018/10/11/shining-a-spot-
light-on-sexual-violence-in-war-2018-noble-peace-prize/?utm _ source=ICRC+Law+%26+Policy+Forum+-
Contacts&utm _ campaign=c702cf6502-EMAIL _ CAMPAIGN _2018 _10 _11_10 _57&utm _ medium=e-
mail&utm _term=0 _ 8eeeebc66b-c702cf6502-74832713&mc _ cid=c702cf6502&mc _ eid=9d8d02d9bd
(last accessed: 31.03.2021.).

8 ICTY, Kunarac (Trial Chamber), Case no. IT-96-23 & 23/1, Judgment, 22 February 2001, para. 782.
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case by the ICTR, rape and other forms of sexual violence can “constitute genocide in
the same way as any other act as long as they are committed with the specific intent
to destroy, in whole or in part, a particular group, targeted as such”."” The ICTY in the
Kunarac case confirmed that rape can also constitute torture.?® Thus, it became clear
that rape and sexual assault can qualify for any of the worst international crimes —
war crimes, crimes against humanity, genocide and torture — making it clear that the
international community does condemn this action as completely incompatible with
acceptable basic human behavior and human conscience. The ICC’s definitions of
rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or
any other form of sexual violence recognized as a war crime both in international and
non-international armed conflicts brought some further clarity to their definition, in
that these digest the development in definitions formed by the ICTR and ICTY. Still,
the ICC does not define a minimum gravity threshold as to ‘sexual violence’.?!

1. Legal provisions protecting the civilian population in general

While the present study does not seek to analyze the very important jurisprudence
of the Tribunals or the ICC, the following lines will provide an introduction to the
provisions of the Geneva Conventions and their Additional Protocols that could be
relevant to the prohibition of sexual violence. These provisions are binding on state
parties and non-state parties to armed conflicts alike.

The Martens clause is the most fundamental rule ensuring that no one is left with-
out protection. It states that ,,in cases not covered by the law in force, the human person
remains under the protection of the principles of humanity and the dictates of the public
conscience”.*

International humanitarian law treaties afford general protection to the civilian
population, which may be seen as a background protection for all victims, including
victims of sexual violence.

First, there are provisions aiming at the protection of civilians against the effect of
hostilities, such as the rules applicable on means and methods of warfare. One basic
principle is the principle of proportionality, according to which parties shall “refrain
from deciding to launch any attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete and direct military advantage

® ICTR, Akayesu (Trial Chamber) Case no. ICTR-94-4-T, Judgment, 2 September 1998, para. 731.

20 |CTY, Kunarac (Appeals Chamber), Case no. IT-96-23 & 23/1, Judgment, 12 June 2002, para.150; ICTY,
Delalié¢ (Trial Chamber) (Celebici Case), Case No. IT-96-21, Judgment, 16 November 1998, para. 495.

2! GagaloL: Sexual violence in armed conflicts... 506.

22 See Article 1 (2) Additional Protocol | and preamble paragraph 4 of Additional Protocol II.
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anticipated”.?® The proportionality principle requires parties to weigh incidental dam-
age to civilians against the military advantage anticipated. From the viewpoint of this
principle, worth to mention that there is no difference made within the categories of
civilians, thus women or children do not “weigh” more in the proportionality test than
other civilians.?* A prohibited method of warfare is terrorizing the civilian population®
— rape and other forms of sexual violence could certainly be categorized as acts the
primary purpose of which is to spread terror among the civilian population.

Second, international humanitarian law grants a basic protection to all civilians
when it provides that civilians must be respected and humanely treated. The fundamen-
tal guarantees in Article 75 (1) of Additional Protocol I?® are attempting to reach the
same effect as the Martens clause, in that Article 75 (2) applies to those “who do not
benefit from more favorable treatment”. These basic rules are substantially the same
in international and non-international armed conflicts.

Third, there are detailed rules in international humanitarian law with respect to
detention which could have an effect of preventing or suppressing sexual violence. In
an international armed conflict, prisoners of war must, in particular, at all times be
humanely treated and protected, particularly against acts of violence or intimidation
and against insults and public curiosity.?’

Women shall be treated with all the regard due to their sex and shall in all cases
benefit by treatment as favorable as that granted to men.”® Women in detention may
be particularly vulnerable if they are not separated from men in confinement, or when
men are guarding them. Geneva Convention III therefore requires that women need
to be held in separate quarters and confinement, with separate sanitary facilities, and
be guarded by women;?” women should be searched by women in detention.** During
internment, children must be kept with their families.’!

Additional Protocol I also provides that — unless families are accommodated as
family units — women be held in quarters separated from men’s quarters, they shall be
under the immediate supervision of women, and children be held in quarters separate
from the quarters of adults.*

2 See Article 57. 2. (ii) Additional Protocol I.

24 At the same time, eventhough in the legal assessment there is no difference between a child or woman as
a civilian or a grown up man, political or other considerations may weigh children or women more. This is
known as the CNN-effect, where public relations, media considerations may overwrite legal assessments.

25 Article 51(2) of Additional Protocol I: “acts or threats of violence the primary purpose of which is to spread
terror among the civilian population”. This is also referred to as a customary rule, See CIHL Study Rule 2.
Violence Aimed at Spreading Terror among the Civilian Population.

26 Article 75 of Additional Protocol I has also been accepted as customary law.

27 Articles 13 and 14, Geneva Convention III.

28 Article 14(2), Geneva Convention IIl.

2% Article 25, 29, 97, 76, 85, 108, 124 of Geneva Convention IV.

30 Article 97 of Geneva Convention IV.

3! Article 82 of Geneva Convention IV.

32 Articles 75(5) and 77(4), Additional Protocol I.
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The rules applicable in non-international armed conflicts also provide protection
for women in detention. Additional Protocol II provides that “except when men and
women of a family are accommodated together, women shall be held in quarters sep-
arated from those of men and shall be under the immediate supervision of women”.*

Customary international humanitarian law provides for similar protection in cases
of detention: it requires that “women who are deprived of their liberty must be held
in quarters separate from those of men, except where families are accommodated as
family units, and must be under the immediate supervision of women”, and “[c]hildren
who are deprived of their liberty must be held in quarters separate from those of adults,
except where families are accommodated as family units”,** both these obligations
being applicable in international and non-international armed conflicts.

Fourth, there are specific rules to be applied during occupation: according to Ar-
ticle 27 of Geneva Convention 1V, “Women shall be especially protected against any
attack on their honour, in particular against rape, enforced prostitution, or any form
of indecent assault.”

Fifth, there is special protection afforded for especially vulnerable groups, such as
women and children: Article 12 of Geneva Convention I and II on the general protec-
tion of the wounded and sick and the shipwrecked of the armed forces add a special
reference to women: “Women shall be treated with all consideration due to their sex”.
Article 14 of Geneva Convention I1I on the general protection of prisoners of war also
includes a special reference to women: “Prisoners of war are entitled in all circum-
stances to respect for their persons and their honour. Women shall be treated with all
the regard due to their sex and shall in all cases benefit by treatment as favourable as
that granted to men”.%

The above mentioned rules and prohibitions already set a framework of protection
that could address the specific needs or situation of persons likely to be exposed to
sexual violence.

2. Legal provisions expressly prohibiting rape and sexual violence/assault

The Geneva Conventions and Additional Protocols include both explicit prohibition
of rape and other forms of sexual violence, as well as implicit prohibitions generally
prohibiting humiliating and degrading treatment, for both international and non-
international armed conflicts.

3 Article 5(2), Additional Protocol II.

34 Rules 119 and 120, Customary IHL Study.

35 Other significant sources include Rules 8(a) and (d), 23, 53 and 85(2) of the UN Standard Minimum Rules
for the Treatment of Prisoners; Rules 19, 20, and 21 of the United Nations Rules for the Treatment of
Women Prisoners and Non-custodial Measures for Women Offenders (Bangkok Rules).
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The most explicit prohibition of sexual violence in international armed con-
flicts is to be found in Article 27 (2) of Geneva Convention 1V, which provides that

“[w]omen shall be especially protected against any attack on their honour, in particular
against rape, enforced prostitution, or any form of indecent assault”. This prohibition
is preceded by a more general provision stating that “protected persons are entitled
(...) to respect for their persons, their honour (...). They shall at all times be humanely
treated (...)".

Article 75 (2) (b) of Additional Protocol I prohibits “outrages upon personal dig-
nity, in particular humiliating and degrading treatment, enforced prostitution and any
form of indecent assault”. Article 76 (1) of Additional Protocol I explicitly provides
that “[w]omen shall be the object of special respect and shall be protected in particular
against rape, forced prostitution and any other form of indecent assault”. A special pro-
tection of children is afforded by Article 77 (1), providing that “[c]hildren shall be the
object of special respect and shall be protected against any form of indecent assault”.

Implicit prohibitions applicable in international armed conflicts include prohibition
of torture, violence to person and inhuman treatment.

Explicit prohibitions applicable in non-international armed conflicts include the
prohibition in common Article 3 of the Geneva Conventions: prohibition of inhuman
treatment, without any adverse distinction based on sex. This includes violence to life
and person, including cruel treatment and torture, and outrages upon personal dignity,
especially humiliating and degrading treatment. Additional Protocol II includes all the
implicit prohibitions mentioned above, and an explicit prohibition for rape in Article
4 (2) e): “outrages upon personal dignity, in particular humiliating and degrading
treatment, rape, enforced prostitution and any form of indecent assault” with regard to
any person not or no longer directly participating in hostilities, women and men alike.
This is the first provision which prohibits rape against both women and men.

According to the ICRC Customary Law Study, the prohibition of rape and other
forms of sexual violence are prohibited as per customary international law in both
international and non-international armed conflicts: “Rape and other forms of sexual
violence are prohibited”.*

The Geneva Conventions and Additional Protocols also stipulate measures for
repression of such crimes. It is important to underline that the primary responsibility
to prevent and prosecute sexual violations lies with states. Common Article 1 of the
Geneva Conventions obliges states to respect and ensure respect for the provisions
of the Conventions. Furthermore, it is not only prohibited to commit the above acts,
but states have additional obligations to prevent and repress or suppress violations
of these rules, such as rape and sexual violence. The grave breaches regime of the

3¢ Rule 93, Customary Law Study, ICRC.
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Geneva Conventions® entail an obligation to “enact any legislation necessary to pro-
vide effective penal sanctions for persons committing, or ordering to be committed,
any of the grave breaches”. Rape and sexual violence are not per se grave breaches in
the understanding of the Geneva Conventions. However, these may easily constitute
grave breaches in the form or torture, inhuman treatment, or wilfully causing great
suffering or serious injury to body or health, therefore the grave breaches regime may
apply in specific cases to rape or sexual violence.

If rape or sexual assault constitutes a grave breach under the Geneva Conventions,
the aut dedere/aut judicare obligation would be applicable, by which States are obliged
to “search for persons alleged to have committed, or to have ordered to be committed,
such grave breaches, and shall bring such persons, regardless of their nationality, before
its own courts. It may also, if it prefers, and in accordance with the provisions of its
own legislation, hand such persons over for trial to another [State party] concerned.
(...)”.38 This practically means that States are obliged to exercise universal jurisdiction
with respect to grave breaches, or extradite the person to a concerned state.

Obligation to repress violations is applicable only to grave breaches in the logic of
the Geneva Conventions. If rape or sexual assault would not amount to a grave breach
(i.e. could not be covered by the categories listed as grave breaches in the Geneva Con-
ventions), states are under an obligation to suppress other breaches of the Conventions.
Suppression may mean a variety of measures, such as penal or disciplinary measures,
the details and modalities of which are left to the state.

The requirement for states to ensure punishment of sexual violation also appears
in numerous UN documents. UN Security Council Resolution 2467 of 2019 on sexual
violence in conflict “(e)ncourages national authorities in this context to strengthen
legislation to foster accountability for sexual violence, stresses the critical role of the
domestic investigation and judicial systems of member states to prevent and eliminate
sexual violence in conflict and to ensure accountability for those responsible (...)"”*

Auvailability of sanctions in national penal codes is far from enough for addressing
such crimes. States are required to disseminate international humanitarian law*’ both
during peacetime and wartime. States are also under the obligation to adequately train
their armed forces and to make legal advisers available to them. Translating these ob-
ligations to the need for preventing sexual assault, and considering also multinational
military operations in complex settings, this would not only mean incorporating the
adequate legal prohibitions into military training, but also entail raising the awareness

37 Article 50 of Geneva Convention I; Article 51 of Geneva Convention II; Article 150 of Geneva Convention
Ill; Article 147 of Geneva Convention IV; Articles 11 and 85 of Additional Protocol I.

38 Article 49 of Geneva Convention I; Article 50 of Geneva Convention II; Article 129 of Geneva Convention
Ill; Art. 146 of Geneva Convention IV and Article 85(1) of Additional Protocol I.

3% Security Council Resolution 2467 (2019) adopted on 23 April 2019, OP 3.

4° Article 47 of Geneva Convention I; Article 48 of Geneva Convention II; Article127 of Geneva Convention IlI; Ar-
ticle 144 of Geneva Convention IV; Article 83 of Additional Protocol I; and Article 19 of Additional Protocol Il.
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of armed forces on how to tackle, report, document sexual violence committed in the
theatre of war they are participating in.

According to an analysis of conflict-related rape, “The observed variation in conflict-
related sexual violence strengthens the case for holding commanders accountable for
sexual violence by their combatants”* This is true for rape committed due to any of the
typical motivations outlined below, be it strategic, opportunistic or practice (tolerance).
As commanders bear a significant role in preventing and addressing sexual violence in
armed conflict, and it is also shown by various studies that commanders have a crucial
role through training, setting the objectives, specific orders and disciplinary measure in
preventing and addressing sexual violence in conflicts, states should also make specific
efforts in training commanders, making them understand their obligations under inter-
national humanitarian law and prosecuting them as the case may be.

IV. A gap between the legal norms and prevalence

The above mentioned rules give a strong indication that although not perfect, interna-
tional humanitarian law provides a substantially thorough set of rules prohibiting rape
and sexual violence. The question arises what would be the reason for the apparent gap
between the adequate prohibitions and the reality in which sexual violence frequently
occurs? The reasons can be manifold and can be partially led back to the reasons and
motivations for sexual violence.

There may be groups that are using rape or other forms of sexual violence as
a military strategy for various reasons, such as terrorizing the population, as a form of
genocide or putting pressure on the adversary. In such cases legal prohibitions are not
very effective until either a very real danger of sanctions or punishment is apparent, or
until such groups seek international recognition where rape is obviously not accepted.

There may be groups where rape is committed as a practice, because others are
also doing it, or because it is tolerated within the hierarchy. In such cases training is
of utmost importance, so is convincing the commanders that they have to undertake
their duties and establish a culture within the hierarchy where rape and sexual assault
is not tolerated.** This does not only mean the adoption of disciplinary sanctions, but
also adequate training of troops at all levels, as well as clear orders and prohibitions.
There may also be opportunistic reasons in which cases sexual violence happen as
one-off incidents. These may be probably the easiest cases to tackle, if commanders

41 Woop: Conflict-related sexual violence... 475.
%2 For the need of commanders to introduce a zero-tolerance policy on sexual abuse, see OP 8, Resolution 3
adopted at the 32nd International Red Cross and Red Crescent Conference, 2015.
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agree with the unacceptable nature of sexual violence and make sure that the prohi-
bition is enforced within the hierarchy.

However, with respect to all the above cases one observation has to be made.
When we raise the problem of conflict-related sexual violence within “western”
armed forces, this is often met with recognition of the severity of the problem only
in remote countries or conflicts, combined with the lack of understanding of why
“our” armed forces — where prohibition of sexual violence is incorporated in penal
legislation and military manuals — should deal with this issue. Here two remarks must
be made.

First, the fact that it is obvious that sexual violence is not accepted does not
mean that this prohibition and moral standard should not be repeated over and over
again. Sexual violence, although admittedly in relatively small numbers, is also oc-
casionally committed by “western” troops. The scandal of UN troops’ involvement
of sexual abuse in the Central African Republic in 2013-2014 is a painful reminder.
Still, recognition of the presence of instances of prohibited sexual conduct committed
by also ‘western’ UN troops did not come about immediately. Only years after the
painful crimes committed in the Central African Republic did the UN take action and
improved funding and staffing addressing sex abuse cases. This immediately led to
a 50% drop on the assaults of children in 2017. Also as a result of additional resources
given to address this issue, by 2017, 92% of participating states looked into allegations
of sexual crimes as opposed to 42% five years ago. The average time it took a coun-
try to appoint an investigator has fallen from 79 days in 2012 to 8 days in 2017. The
general recognition of the phenomenon of sexual violence is now demonstrated: the
UN now takes it as a fact that sexual abuse is committed by some of its own troops.*

The other reason western armed forces shall sacrifice time and attention to sexual
violence is that many soldiers are involved in multinational operations where armed
groups involved in the conflict may be involved in the commission of such acts. In
such cases it is inevitable that troops in the multinational operation are adequately
trained on how to recognize sexual violence, to sensitize them on how to report,
how to document, whom to report to,* how to treat the victims, family members, be
aware whether there are counseling centers operated by humanitarian organizations

43 “Last year, U.N. officials vowed to improve funding and staffing for sex abuse cases. Atul Khare, under-sec-
retary general, said those efforts have led to a 50% drop in assaults on children by peacekeepers across
the globe during the first 11 months of 2017 compared to the same period in 2016.” “[chief of public affairs
at the U.N. peacekeeping unit] said abuse charges against peacekeepers across the globe are handled
more aggressively now, with 92% of participating countries looking into allegations, up from 42% five
years ago. The average time it takes a country to appoint an investigator has fallen from 79 days in 2012 to
eight days currently, he said. In addition, the U.N. has set aside $1.7 million to compensate victims. »We are
witnessing a change in the mindset of both the member states and the U.N. itself,«.”. See Locka, Christian -
BhaTtTi, Jabeen: U.N. fails to stem rapes by peacekeepers in Africa, victims cry. USA TODAY, 16 Jan 2018.

4 GacaloLl: Sexual violence in armed conflicts... 533.
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for victims available. If there is a lack of sensitivity towards the problem among mul-
tinational forces, victims may feel discouraged to report and seek assistance.

As an example of how states started recognizing and dealing with this issue, the
United Kingdom, after a series of events attributed to the problem of sexual violence,*
launched in 2014, with a second edition in 2017, the ‘International Protocol on the
Documentation and Investigation of Sexual Violence in Armed Conflicts’, a protocol
aimed at providing non-legally binding guidelines for the documentation of sexual
violence, investigation, planning, identification of witnesses and survivors and storing
of documentation.*® The target audience of the Protocol was not primarily the armed
forces, but its findings and guidelines may prove useful during the training and sensi-
tization of armed forces on issues of sexual violence.

As obvious from the above described legal regulations, an adequate legal frame-
work is in place to penalize sexual violence. At the same time, however satisfactory
the legal prohibitions may be, impunity for such acts poses the biggest problem in
addressing sexual violence.

V. Humanitarian action as a response to sexual violence

Even though certain organizations had already dealt with the question of sexual violen-
ce,” beginning with 2013-2014, there has been a boom in addressing sexual violence
linked to conflicts and emergencies on high political levels. The UN, international
agencies, governments have adopted special programs, strategies, calls for action,
guidelines to address sexual violence.*® In May 2019, the first international conference

45 2013: Call to Action to mobilize donors, UN agencies, non-governmental organizations (NGOs) and other
stakeholders on protecting women and girls in humanitarian emergencies, November 2013: event on “Pro-
tecting Girls and Women in Emergencies”, June 2014: “Global Summit to End Sexual Violence in Conflict”,
co-chaired by the UK Foreign Secretary and Angelina Jolie, Special Envoy for the UN High Commissioner
for Refugees (UNHCR); 2016: UK government issued ‘Ending Violence against Women and Girls’'.
International Protocol on the Documentation and Investigation of Sexual Violence in Conflict; Basic Stan-
dards of Best Practice on the Documentation of Sexual Violence as a Crime under International Law, June
2014, Foreign and Commonwealth Office, United Kingdom, available at: https://assets.publishing.service.
gov.uk/government/uploads/system/uploads/attachment _ data/file/319054/PSVI _ protocol _ web.pdf
(downloaded 7 February 2021), second edition: https://www.un.org/sexualviolenceinconflict/wp-content/
uploads/2019/06/report/international-protocol-on-the-documentation-and-investigation-of-sexual-violen-
ce-in-conflict/International _ Protocol _ 2017 _2nd _ Edition.pdf (downloaded 14 February 2021).

See for instance: ICRC, Women and War: Implementation of the ICRC Pledge to the 27th International Con-
ference, Report prepared by the ICRC for the 28th International Red Cross and Red Crescent Conference,
2-6 December 2003; Linpsey, Charlotte: Women facing war: ICRC study on the impact of armed conflict on
women. ICRC, October 2001.

There had been relevant documents even before: UNHCR first published in 1995 the ‘Sexual Violence
against Refugees: Guidelines on Prevention and Response’. This lead to the adoption of the 2003 UNHCR
“Guidelines for the Prevention of and Response to Sexual and Gender-Based Violence against Refugees,
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ever was organized in Oslo to end sexual and gender-based violence in humanitarian
crises, where 21 donors pledged $363 million for 2019 and 2020 and beyond for activi-
ties to respond to and prevent sexual and gender-based violence.*’ In the humanitarian
world, focus has been shifted from the special needs of women to a broader approach
focusing on the vulnerabilities of specific groups (be them girls, women, boys or men)
on the basis of their sex.™

It has been acknowledged that for a long time, humanitarian organizations did not
respond sufficiently to the needs of victims of sexual violence,” for multiple reasons:
for lack of training, lack of resources — as opposed to the need of addressing more
‘visible’ needs, such as food or drinking water —, or for fear of being perceived as inter-
fering with local traditions, customs, religion.” It took time for humanitarian organiza-
tions to realize the magnitude and long-lasting medical and other consequences of rape
and other forms of sexual violence. When confronted with emergency situations, they
had to deal with imminent tasks, such as safety or life/death medical questions, among
which rape was seen as bad, but assisting rape victims was not a priority, because “one
does not die of rape”. The potential of HIV infection as a possible consequence of
rape and thus becoming a long-lasting medical issue, therefore possibly a question of
mortality shifted the issue of assisting rape victims to a higher priority. This was fol-
lowed by the recognition of the possibility of preventing infection with HIV post-rape
within 72 hours. All these then led humanitarian organizations, such as the MSF, to
focus specific programs on rape victims.>

The fact that men and boys may also be victims of sexual violence has still to be
reflected in policy and practice of humanitarian organizations.” In the Democratic

Returnees and Internally Displaced Persons”. The Inter-Agency Standing Committee developed in 2005
the ‘Guidelines for Gender-based Violence Interventions in Humanitarian Settings’. WHO adopted ‘Mental
Health and Psychosocial Support for Conflict-Related Sexual Violence: Principles and Interventions’ in
2012. Available at: http://apps.who.int/iris/bitstream/10665/75179/1/WHO _ RHR _ HRP12.18eng.pdf (last
accessed: 31.03.2021.). International Rescue Committee (IRC), UNICEF, Caring for Child Survivors of
Sexual Abuse: Guidelines for Health and Psychosocial Service Providers in Humanitarian Settings, 2012.
Available at: www.unicef.org/protection/files/IRC _ CCSGuide _ FullGuide _ lowres.pdf (last accessed:
31.03.2021.). UNHCR, Handbook for the Protection of Women and Girls, March 2008. Available at: www.
unhcr.org/protect/PROTECTION/47cfae612.html (last accessed: 31.03.2021.).

This was not restricted to sexual violence committed in armed conflicts only. See Global Humanitarian
Overview 2020. OCHA, 2020. 24.

DurHam-BERNARD: Editorial: Sexual violence in armed conflict... 427.

»Sexual violence as part of conflict is as old as humankind itself. As an aid organization, however, it is the
ten-year delay between the direct exposure to large-scale sexual violence in Rwanda and Bosnia and the
implementation of a specific aid response which concerns MSF.” See DurocH, Francoise — ScHULTE-HILLEN,
Catrin: Care for victims of sexual violence, an organization pushed to its limits: The case of Médecins Sans
Frontiéres. International Review of the Red Cross, 96. (2014) 894., 601-624., 610.

DurHaM-BERNARD: Editorial: Sexual violence in armed conflict... 429.

DurocH — ScHuLTE-HiLLEN: Care for victims of sexual violence... 605.

DurocH — ScHuLTE-HiLLEN: Care for victims of sexual violence... 605.

Resolution 3 of the International Red Cross and Red Crescent Conference, 2015, PP 8.

4

©

5

o

5

5.

N

5

w

5.

kS

5!

@



570 | Varca, RExa
|

Republic of the Congo, a quarter of all the men reported being long-time exposed to
sexual violence, two-thirds of which was conflict-related.>

The needs of victims may vary. Apart from the most obvious and primary medical
and psychological support, victims most often need economic support as a result of them
frequently being excluded from their families or communities,”” awareness-raising for
local communities to prevent stigmatization and expulsion of victims of sexual violence,
dialogue with authorities or groups in control. Victims often find it difficult to seek help
not only due to fear of stigmatization, but also for geographical or economic reasons due
to the far-away medical assistance, costs of travel and other costs.

Therefore, the International Committee of the Red Cross (ICRC) has decided
to take a proactive approach and presume that sexual violence does occur in armed
conflict, unless a thorough assessment proves otherwise. This makes humanitarian
staff prepared for dealing with victims and be able to take preventive action.>® The
ICRC and other humanitarian organizations have established consultation centers for
victims, where they can seek moral, psychological, medical, economic and other kinds
of assistance. However, it takes time until victims are aware of the availability of such
assistance and dare approach them.

Challenges to provide assistance to rape victims emerge. Providing contracep-
tion and abortion availabilities to rape victims may hinder political recognition/public
support and consequently funding of humanitarian activities. Sensitivities of the local
communities remain to be challenging factors and push humanitarian organizations
to adopt a strategy involving close communication with local leaders. This leads to
important questions as to the role of women in the beneficiary society, the acceptance
of abortion or victim blaming. The anonymity or invisibility of assistance provided to
rape victims is an important factor, considering the stigma very often attached to rape
within communities. This leads to a need of balancing the gains (medical) and losses
(visibility and thus stigmatization) for victims linked to providing assistance to them.
There is an additional challenge with respect to male victims, who may be even less
reluctant to come forward and seek assistance.

Even though it is most difficult to address sexual violence when it is used as
a strategy, differences in approaches cannot result in a hierarchy among victims, where
victims of strategy-used sexual violence become more “important”. In many cases, it is
not easy to identify what type of sexual violence the victims had to endure, moreover,

56 ScHopPER, Doris: Responding to the needs of survivors of sexual violence: Do we know what works? In-
ternational Review of the Red Cross, 96. (2014) 894., 585-600., 594.

57 The economic needs of victims may be complex and long-term. Economic need does not only mean im-
mediate assistance, but also long-term, self-sustaining solutions, due to their eviction from their families,
including taking away their means of business, land, etc. For the complexity of providing assistance to
victims, see ScHopper: Responding to the needs of survivors of sexual violence...

58 DurHamM-BEernaRD: Editorial: Sexual violence in armed conflict... 430.
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such a hierarchizing may have very unfortunate consequences to the efforts of reinte-
grating victims to their communities.”

The 32nd International Red Cross and Red Crescent Conference in 2015 addres-
sed the topic of sexual violence in armed conflicts. Resolution 3 entitled “Sexual and
gender-based violence: Joint action on prevention and response”® considers many
aspects related to sexual violence. It recognizes that factors such as weakening of
community protection mechanisms, disrupting services and family life, destruction
of infrastructure or separation of families could lead to an increased risk of sexual
violence.®! It also encourages states to adopt preventive measures, ensure prosecution,
and reminds commanders to ensure a zero-tolerance policy.

VI. Summary

While we can say that the legal prohibition of rape and sexual violence in armed
conflicts, together with the definitions articulated in the tribunals’ jurisprudence is sa-
tisfactory, statistics show that sexual violence happens frequently in armed conflicts.®
Commanders bear a significant role through training, orders, disciplinary measures,
to prevent and address the problem of sexual violence.

Sexual violence is committed by all types or armed forces and armed groups,
including peace-enforcement or peacekeeping troops. We must finally do away with
the approach that sexual violence is perpetrated by “others”. Sexual violence is not
only a problem of remote conflicts and foreign armed forces or armed groups, but is
a reality in the theatre of operations where our own troops are present. UN officials
now take it as a fact that UN peacekeepers are committing sexual violence — hence
preventive measures.

While prevention regimes (such as training and dissemination, as well as repres-
sion or suppression regimes) may be in place and may be adequate for one-off inci-
dents, these are far from satisfactory for cases when rape is used as a strategy. In such
a case, fighting the use of rape as a method of warfare is not only a legal issue.

Armed conflicts are complex situations, where constant care must be taken to pre-
vent situations where victims may be especially vulnerable to rape and sexual assault.

5% DurocH — ScHuLTe-HILLEN: Care for victims of sexual violence... 612-613.

60 (32IC/15/R3) adopted at the 32nd International Conference of the Red Cross and Red Crescent, 8-10
December 2015, Geneva. See the text of the Resolution: http://rcrcconference.org/wp-content/upload-
s/2015/04/32IC-AR-on-Sexual-and-gender-based-violence _ EN.pdf (last accessed: 31.03.2021.).

5 PP 7 of Resolution 3.

62 Sexual violence dataset: http://www.sexualviolencedata.org/dataset/ (last accessed: 31.03.2021.).
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This is also true to the way humanitarian assistance is carried out, such as adequate
measures taken in refugee or IDP camps.

It is often forgotten that rape and sexual violence can be perpetrated by and against
women and girls, men and boys. We also must recognize the gravity of the secondary
effects of rape and sexual assault, such as the future role and recognition of victim
women/men in their own societies.

Addressing sexual violence is a multi-faceted task, requiring among others the
involvement of lawyers, psychologists, sociologists, political scientists, health profes-
sionals, humanitarian workers, local leaders, religious leaders.

While we must accept that suffering, also of the civilian population during armed
conflicts may be an inevitable and also legal consequence of armed conflicts, sexual
violence is not an inevitable feature, therefore a zero tolerance policy must be pursued.



