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Preface

Opver the course of nearly thirty years of its operation, the Hungarian
Society for Military Law and Law of War has contributed through
numerous events and publications to the presentation of the traditions,
background, and specific features of the regulation concerning defence
and law enforcement organisations, as well as to the scholarly exploration
of both theoretical and practical questions arising in connection with this
field of law.

Our volumes address various areas of military and war law, including the
historical roots, development, and system of the relevant norms, the
careers of prominent military jurists, the characteristics of the service
relationship between bodies organised along military principles and their
members, defence and security administration, crisis management, as well
as a wide range of specific issues relating to operation under the special
legal order.

In our latest publication, Major Erik Fejes, a member of our society’s
board responsible for military criminal law research and a military
prosecutor at the Central Chief Prosecution Office of Investigation, has
set out to examine the case law of the European Court of Human Rights
in relation to the right of professional personnel in the armed forces and
law enforcement agencies to freedom of expression.

Freedom of expression is one of the most important fundamental rights
and a cornerstone of the functioning of democratic societies. Under
Article 10 of the European Convention on Human Rights, everyone has
the right to freedom of expression and to seek and impart information —
regardless of the form of expression. However, this freedom is not
unlimited: it is a particularly sensitive area when it comes to the rights of
the professional staff of the bodies responsible for the external and
internal security of the State. Members of the armed forces, police,
gendarmerie, border guard, customs and financial guard, coast guard and
penitentiary system — as representatives of the armed power of the state —




have a special legal status. The nature of their service, the hierarchical
structure, and the need for discipline and loyalty often justify restrictions
on their freedom of expression.

This volume seeks to explore the key elements of the relevant case law of
the European Court of Human Rights, assessing the principles on which
it balances freedom of expression against the restrictions imposed on the
grounds of the service relationship with the defence and law enforcement
organisations. The aim is not merely to present the judgments, but also to
understand the legal and social frameworks within which the freedom of
expression of personnel in bodies organised according to military
principles can be interpreted in the twenty-first century.

In our publication, we publish the study in Hungarian, accompanied by an
appendix containing the official English texts of the examined judgments.

We are convinced that analyses of this kind, and their wider dissemination,
serve the effective functioning of the bodies responsible for the State’s
external and internal security, while simultaneously ensuring the
protection of fundamental rights.

Budapest, October 1, 2025.

Brigadier General Pal Kadar, PhD
President

of the Hungarian Society for Military Law and Law of War
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El6szo

A Magyar Katonai Jogi és Hadijogi Tarsasag kézel harmince éves mikodése
soran szamos rendezvénnyel és kiadvannyal jarult hozza a hon- és
rendvédelemi  szervezeteket érinté szabalyozas hagyomanyainak,
hatterének, illetve sajatossagainak a bemutatasahoz, tovabba a jogterilettel
kapcsolatban felmerilé — elméleti és gyakorlati — kérdések tudomanyos
igényl megvalaszolasahoz.

Koteteink a katonai és hadijog kilénb6z6 terileteit, igy a vonatkozo
normak torténeti gyokereit, kialakulasanak folyamatat, valamint
rendszerét, meghatarozé katonai jogaszok életutjat, a katonai elvek
mentén szervezett testlletek és az allomany tagjai kozott fennalld
szolgalati jogviszony jellemz6it, a védelmi- és biztonsagi igazgatast, a
valsagkezelést, tovabba a kilonleges jogrendi mukodés legkilontélébb
részkérdéseit targyaljak.

Legujabb kiadvanyunkban egyesiiletiink katonai biintetéjogi kutatasokért
felel6s elnokségi tagja, Fejes Erik 6rnagy, félgyészségl katonai tigyész az
Emberi Jogok Eurépai Birdsaga itélkezési gyakorlatanak feldolgozasat
tizte ki célul a honvédek és a rendvédelmi feladatokat ellaté szervek
hivatasos allomanyanak véleménynyilvanitashoz valé joga kapcsan.

A szoélas szabadsaga az egyik legfontosabb alapjog, amely a demokratikus
tarsadalmak mikodésének sarokkéve. Az Emberi Jogok Eurdpai
Egyezményének 10. cikke értelmében mindenki jogosult arra, hogy
szabadon kifejezze véleményét, informacidkat szerezzen és terjesszen —
figeetlenil att6l, hogy milyen formaban torténik az Onkifejezés.
Ugyanakkor e szabadsig nem korlatlan: kiléndsen érzékeny tertlet,
amikor az allam kuls6 és belsé biztonsagaért felels szervek allomanyanak
jogairdl van sz6. A honvédek, a rend6rok, a csendérok, a hatarérok, a
pénzligy6rok, tovabba a parti 6rség és a bilintetés-végrehajtasi szervezet

11



tagjai — mint az allam fegyveres hatalmanak megtestesit6i — kiilénleges jogi
statusszal rendelkeznek. Szolgalatuk természete, a hierarchikus struktira,
valamint a fegyelem ¢és lojalitas iranti elvaras gyakran indokolja a
véleménynyilvanitasi szabadsaguk korlatozasat.

Kotettink arra vallalkozik, hogy feltarja az Emberi Jogok Eurépai Birésaga
vonatkoz6 esetjoganak meghatarozé elemeit, értékeli azokat az elveket,
amelyek mentén a testillet mérlegeli a szolas szabadsaga, valamint a hon-
¢és rendvédelmi szervezetekkel fennallé szolgalati jogviszonybol fakado
korlatozasok kozotti egyensulyt. A cél nem csupan az {téletek bemutatasa,
hanem annak megértése is, milyen jogi és tarsadalmi keretek kozott
értelmezhet6 a katonai elvek mentén szervezett testtletek allomanyanak
szblasszabadsaga a 21. szazadban.

Kiadvanyunkban a tanulmanyt magyarul is kozreadjuk, valamint
fiiggelékként a feldolgozott itéletek hivatalos angol nyelvi szévegeit is.

Meggy6z6désiink, hogy az ehhez hasonl6 elemzések és azok szélesebb
korben torténd megismerése jol szolgaljak az allam kilsé és belsd
biztonsagaért felels szervek hatékony mukodését — az alapvetd jogok
érvényestlése mellett.

Budapest, 2025. oktéber 1.

Dr. Kadar Pal PhD dandartabornok
Magyar Katonai Jogi és Hadijogi Tarsasag
elnoke
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Restrictions on the right to freedom of expression
of members of the armed forces and the law
enforcement bodies in the case-law of the
European Court of Human Rights
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1. Introduction’

All legal systems that are based on unconditional respect for human
freedom recognise and guarantee the right to freedom of expression
without exception. Accordingly, the Convention for the Protection of
Human Rights and Fundamental Freedoms adopted by the Council of
Europe, signed in Rome on 4 November 1950 (hereinafter the European
Convention on Human Rights or ECHR) states that everyone has the right
to freedom of expression. The Convention also stipulates that this right
shall include freedom to hold opinions and to receive and impart
information and ideas without interference from public authorities and
regardless of frontiers, which guarantees both self-expression and
participation in social and political processes.”

The ability to express our emotions, desires and meaningful thoughts —
verbally, in writing, through non-verbal signs, in artworks or in any other
way — is a characteristic of our humanity. Without it, our personal
development and our community life would be equally unthinkable. The
freedom to share with others our reaction to the events that directly or
indirectly affect our daily lives, and hence our evaluation of certain
situations in life and our opinions formed as a result, is the basis of our
individual autonomy and the guarantee of shaping our own destiny.’

The right to freedom of expression also plays an indispensable role in
creating and shaping public opinion, which determines the functioning of
civil societies. Open debate, where everyone can express their views, is a
prerequisite for, and reinforces, democratic decision-making in a state
governed by the rule of law. By ensuring the free exchange of opinions, it
is possible to express all the ideas that can contribute to solving our social

!'We wish to extend our sincere appreciation to Ipso Jure Legal Translation Office
(official Hungarian name: Ipso Jure Jogi Fordit6iroda) for their valuable contribution to
the translation.

2 European Convention on Human Rights, Article 10(1).

3 Cf. Pretty v The United Kingdom ECHR 2002-111 196 62.
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problems and to represent a wider range of individual and collective
interests. Freedom of expression, in the form of criticism of government
action, is thus one of the most important cornerstones for the
establishment and maintenance of a democratic state, and is both a tool
and a guarantee against possible abuses of public power.* All this shows
that there is an overriding interest in guaranteeing the right to freedom of
expression at both individual and societal level.

The State’s obligation to respect and protect freedom of expression
extends beyond guaranteeing the exercise of this fundamental right, free
from interference by organisations and persons exercising public
functions, to creating the conditions indispensable for its exercise. To this
end, Contracting States must ensure that the public interest information
necessary for the formulation of opinions is made available in a
satisfactory and timely manner, in particular with regard to objective
information on public affairs. They must also respect the beliefs of those
under their jurisdiction, which means that they cannot impose their own
views on them or discriminate between them on the basis of their views.
In this context, there is also the negative freedom of expression, which
means that no one can be obliged to express their thoughts.’

Freedom of expression is an indispensable tool for the exercise and
protection of all other fundamental rights, and thus occupies a prominent
place among human rights. Although the right to freedom of expression
is not absolute, its exercise can only be restricted in a narrow range of
cases, usually where the harm to interests underlying the restriction is
particulatly serious. In this context, the European Convention on Human
Rights draws attention to the fact that the exercise of these freedoms, since
it carries with it duties and responsibilities, may be subject to such
formalities, conditions, restrictions or penalties as are prescribed by law
and are necessary in a democratic society. The Convention’s exhaustive
list of possible reasons for restrictions includes the interest of national
security, territorial integrity or public safety, the prevention of disorder or
crime, the protection of health or morals, the protection of the reputation
or rights of others, the prevention of the disclosure of information

4 Cf. Handyside v United Kingdom App 5493/72 (ECtHR, 7 December 1976) 49.
> Dominika BYCHAWSKA-SINIARSKA: Protecting the right to freedom of expression under the
European Convention on Human Rights (Strasbourg, Council of Europe, 2017) 13 and 15.
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received in confidence, or the maintenance of the authority and
impartiality of the judiciary (Article 10(2).)

However, even in these cases, the restriction may only apply to certain
aspects of the exercise of the right to freedom of expression and may not
affect its essential content. Nothing in the Convention may be interpreted
as implying, for any State, group or person, any right to engage in any
activity or perform any act aimed at the destruction of any of the rights
and freedoms set forth herein or at their limitation to a greater extent than
is provided for in the Convention (Article 17).

Respect for the freedoms recognised and protected by the Convention is
ensured by the European Court of Human Rights through its rulings on
applications in individual cases. The Court considers a restriction of
fundamental rights to be justified only if the restriction

- is based on a legal rule which is sufficiently precise and clear in its
wording to enable the persons concerned to know in advance, within
a reasonable time, the rules applicable to them and to assess the
possible consequences of their conduct in the light of those rules,

- is designed to protect one of the interests listed in the Convention, and

- isanecessary and proportionate measure for the functioning of
democratic societies.’

In order to establish a uniform case law, the Court endeavours to draw up
or issue binding guidelines on the possible restrictions of the freedoms
contained in the Convention, including the right to freedom of expression,
and the scope of such restrictions.

However, Contracting States have a certain amount of discretion in
assessing the need for and the extent of restrictions, as national authorities,
which are familiar with local — social, cultural and historical — specificities,
are in a better position than the international court to resolve conflicts of
interest in specific cases.” As a result of the legal principles developed in
the judicial practice and the analysis of the decisions, it can be concluded
that the stringency of the tests accepted and applied in terms of the

¢ Sunday Times v United Kingdom App no 6538/74 (ECtHR, 26 April 1979) 49.,
Oberschlick v Austria App no 11662/85 (ECtHR, 23 Mai 1991) 57., Obsetver and
Guardian v United Kingdom App no 13585/88 (ECtHR, 26 November 1991) 56. and
Rekvényi v Hungary ECHR 1999-111 440—441 62.

7 Sunday Times (fn. 6.) 59.
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permissibility of restrictions may vary for the different fundamental rights
and even within them.® This is particularly true for freedom of expression,
where the nature and content of the expression is of decisive importance
in the context of the permissibility of restricting the right. While the
protection granted based on this fundamental right extends to opinions,
regardless of their value and truth, statements of fact are subject to a
stricter assessment, as their veracity can be made subject to scrutiny.” If
the statement is found to be false or not sufficiently substantiated as a
result of the scrutiny, it cannot be afforded the same level of protection as
value judgments. At the same time, excessive opinions without any factual
basis can also be excluded from protection under freedom of expression."

It is for the authorities of the Contracting States to decide whether a
statement constitutes a statement of fact or a value judgment."" The Court
considers political expressions to be the most protected core of freedom of
expression, given their prominent role in the development and functioning
of civil societies; therefore, the freedom of public debate and, with it, the
right to criticise public figures, are given a higher level of protection than
any other form of expression in Strasbourg case law, even if it involves harm
to the interests of others.'” The fact that the discretionary power of the
Contracting States to assess the necessity of restrictions on freedom of
expression does not extend to political speech is an indication of the special
protection afforded to such political expressions."

2. The topic

The right to freedom of expression is guaranteed to the members of the
army, police, gendarmerie, border guards, coastguard, finance police and
prison services in the same way as to any other persons; however, the
armed forces and the law enforcement bodies can only carry out their
functions if there are legal provisions in place and enforced that guarantee

8 Andras KOLTAY: A szdlisszabadsdg alapvonalai — magyar, angol, amerikai és enrdpai
dssgebasonlitasban. (The Basic Aspects of the Freedom of Speech in Hungarian, British, American
and Eurgpean Comparison) (Budapest, Szazadvég, 2009) 108.

? Lingens v Austria App no 9815/82 (ECtHR, 8 July 1986) 46.

10 Jerusalem v Austria ECHR 2001-11 84 43.

11 Pedersen and Baadsgaard v Denmark ECHR 2004-XTI 137 76.

12 Handyside v United Kingdom (fn. 4.) 49. and Lingens v Austria (fn. 9.) 42.

13 Sunday Times (fn. 6.) 59., 65—66.
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the maintenance of discipline, order of service and chain of command
which ensure their effective operation.'* The European Court of Human
Rights has on several occasions examined the compatibility of these
requirements with the right to freedom of expression, and has made a
number of important findings of principle.

This paper secks to answer the questions — by examining the relevant cases
— as to which aspects the Court considers relevant in relation to the
restriction of the right to freedom of expression of these special subjects,
and to what extent these aspects fit into the general framework of
restrictions on the exercise of this fundamental right. However, before
presenting and analysing the cases, it is worth reviewing the specific
features that characterise the functioning of armed organisations.

3. Specificities of the functioning of the armed forces and
law enforcement bodies

The protection of independence, territorial integrity and national borders,
the protection of national security interests and the maintenance of public
safety and public order are among the most important obligations of the
State. These tasks are carried out by the armed forces and law enforcement
bodies, which can only fulfil their function if they are under unified
command and there is discipline, and a strict chain of command and order
of service within their organisations. Discipline is defined as the fulfilment
of the requirements specified by law, by the internal instructions governing
the operation of the armed forces and by the superiors, which is the duty
of all members of the armed forces. Discipline — as Helmuth von Moltke
(1800-1891) aptly put it — is the ,,[aJuthority from above and obedience
from below — in one word, discipline is the whole soul of an army.
Discipline alone makes the army what it should be, and an army devoid of
discipline is, under all circumstances, a costly institution, insufficient for
the requirements of war, and a source of danger in peace time”." The
order of service means a well-developed and practical organisational and
operational structure for the performance of duties and tasks, a precise

14 Cf. Engel and others v the Nethetlands App no 5100-5102/71, 5354/72, 5370/72
(ECtHR, 8 June 1976) 100.

15> Helmuth MOLTKE: Essays, speeches, and memoirs of Field-Marshal Count Helmutl von Moltke
(New York, Harper & Brothers, 1893) 70.
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definition of rights and obligations for all, and the provision of the human
and material resources for the activities of the armed forces and law
enforcement bodies. These requirements ensure that discipline is
established and maintained on a permanent basis; as such, the order of
service must be observed and maintained at all times and under all
circumstances.

The chain of command is the basis of discipline and order of service,
guaranteeing the right of a superior officer or supervisor to issue orders
and other instructions and specifying the subordinate’s obligation to obey
them. This implies a specific legal relationship between the armed
organisations and the members of such organisations. The performance
of the duties of the armed forces and law enforcement bodies can only be
ensured if the members of the personnel fulfil their obligations on the
basis of voluntary commitment, as a life vocation, subordinating
themselves to the interests of the country and society, and — where
appropriate — at the risk of their physical integrity and their lives, accepting
the obligations necessarily associated with the performance of their duties,
including the restriction of the exercise of certain fundamental rights. The
full implementation of the provisions applicable to the service is
guaranteed by a willingness to obey, based on absolute respect for the
chain of service, without which, by our human nature, we are unable to
submit to the will of others."

Armed organisations must also be imbued with a spirit of comradeship,
which means that members of the armed forces must show each other the
respect due to each other, respect the honour and rights of their fellow
officers, and support each other in times of need or rescue each other
from danger."” These factors are essential for the proper and efficient
functioning of the military, police, gendarmerie, border guards,
coastguard, finance police and prison services, and their protection is
therefore of paramount social interest.

16 Emil SCHULTHEISZ: A katonai biintettorvény [1930. évi 11 torvénycikk] magyarizata 1. —
Kiilonos rész 1. Fiizet — Friggelemsértés. (Explanation of the Military Criminal Law [Act 11 of 1930]
Part IT — Special Part, Book I — Violation of the Chain of Command) (Budapest, Rado, 1934)
3.

17 Article 12 of the German law on the status of soldiers (Webrstrafgesets).
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4. Case law

The position of the European Court of Human Rights on the
enforceability of these requirements against the freedom of expression can
be found in the decisions of individual cases, which also provide an
overview of the development of case law on the issue.

4.1. Case of Engel and others v the Netherlands!®

In the early 1970s, Dutch nationals successively brought cases before the
court, challenging the legality of disciplinary penalties imposed on them in
the course of their military service, and contesting the legality of
proceedings at first and second instance brought against them by their
commanding officers and the Supreme Military Court. Among them,
Johannes C. Dona and Willem A. C. Schul considered that their right to
freedom of expression had also been violated during the disciplinary
proceedings."”

4.1.1. Facts

On 13 August 1971, the Dutch Association of Conscript Soldiers
(Vereniging van Dienstplichtige Militairen) held a demonstration in the
town of Ermelo with the participation of persons then serving in the
armed forces. After the commander of the local barracks became aware
of this, he ordered his subordinates present at the event to return to the
barracks immediately. He also promised that no disciplinary sanctions
would ensue if the order was carried out. Although the persons concerned
complied with the call, some of them were shortly afterwards transferred
to other service locations, allegedly because they had taken part in the
demonstration.

Objecting to this, the applicants, who were conscripts and also editors of
the journal ,Alarm”, distributed by the association in the barracks,

18 Engel (fn. 14.).

19 They also claimed, like the other applicants, that their rights to liberty and security and
to a fair trial had been violated and that they had been discriminated against by the
authorities because of their military status; as a result, the court — having regard to the
factual context — considered their applications within a single procedure. However, these
aspects of the decision are not relevant to our topic, so I will not discuss them.
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contributed to the publication of an opinion piece entitled ,, The law of the
strongest”, which contained the following statements.

There happens to be a General Smits who writes to his ,inferiors”, ,,I will do
everything to keep you from violating the LAW™”! But this very General is
responsible for the transfers of Daalbuisen and Duppen. Yet, as you know,
measures are never allowed to be in the nature of a disguised punishment. How
devoted to the law the General is - as long as it suits hiny; |[...] in addition to
ordinary punishments, the army bosses have at their disposal a complete series of
other measures - of which transfer is only one - to suppress the soldiers. That does
not come to an end by questions in Parliament - that makes them at most more
careful. That only comes to an end when these people, who can only prove their
anthority by punishment and intimidation, have to look for a normal job.

The barracks commander considered these statements to be incompatible
with the requirement of discipline, so he temporarily suspended the
distribution of the journal and took measures to investigate the incident.
As a result of the procedure Johannes C. Dona was sentenced to
committal to a disciplinary unit for a period of three months and Willem
A. C. Schul to committal to a disciplinary unit for a period of four months
for undermining military discipline under Article 147 of the then
applicable Dutch Military Penal Code.” For both applicants, the fact that
they had been previously convicted for similar offences was considered an
aggravating circumstance. Acting on the basis of the appeal submitted by
the parties concerned, the Supreme Military Court upheld and confirmed
the decision of the commanding officer in substance, but reduced Willem
A. C. Schul’s sentence to three months.

20 According to the relevant provision of the law ,,any person who, by means of a signal,
sign, facial expression, speech, song, writing or picture, endeavours to undermine
discipline in the armed forces or who, knowing the tenor of the writing or the picture,
disseminates or exhibits it, posts it up or holds stocks of it for dissemination, shall be
liable to a term of imprisonment not exceeding three years.” The committal to the
disciplinary unit was served under strict conditions; for a month at least, they were not
entitled to leave the establishment.
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4.1.2. The decision

The Strasbourg Court pointed out that in general the European
Convention on Human Rights applies to members of the armed forces in
the same way as to any other person subject to the jurisdiction of the
Contracting States, but that its application must take into account the
specific circumstances of their situation (para. 54.). In the case at hand, the
Chamber first established that the penalties imposed constituted an
interference with the exercise of the right to freedom of expression and
then examined whether the restrictions in question were a measure
directed at a legitimate aim or were necessary for the functioning of a
democratic society (para. 96.).

The Dutch government argued that the procedures and penalties
challenged were aimed at preventing disorder within the army, meaning
that they served an interest which, as the Convention states, justifies the
restriction of the freedom concerned (para 97.). The Grand Chamber had
established the principle that the protection of public order also extends
to the maintenance of the regulated relations prevailing within the
particular groups of society, since their disruption may affect the
community as a whole. This is particularly true for bodies performing State
functions, including the armed forces, and therefore the prevention of
disorder within the armed forces qualifies as a legitimate aim for the
purposes of the Convention (para. 98.).

The court also pointed out that freedom of expression is as much a right
for soldiers as for anyone else, but that the proper functioning of the army
can hardly be imagined without rules aimed at preventing discipline from
being undermined, for example by written works (para. 100.). The
statement of reasons to the judgment states that, when reviewing measures
restricting the right of expression of soldiers, in addition to the specific
conditions of the life and service of the armed forces and the special
obligations and responsibilities of members of the armed forces, it cannot
be ignored that the Contracting States have some leeway in assessing the
necessity and extent of the restrictions (para. 100.)

In addition, the Grand Chamber also took into consideration that the
distribution of the writing had begun at a time when there was already a
tense atmosphere in the barracks, hence the actions of Johannes C. Dona
and Willem A. C. Schul posed an increased threat to the order within the
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army. In these circumstances, the Dutch authorities were justified in
concluding that the applicants’ actions were aimed at undermining military
discipline, and that the initiation of the challenged proceedings and the
imposition of the penalties were therefore justified and necessary
measures, given the abusive exercise of the right to freedom of expression
(para. 101.). In the light of this, the Grand Chamber found that there had
been no violation of Article 10 of the European Convention on Human
Rights and rejected the relevant parts of the applications.

4.2. Case of Hadjianastassiou v Greece?!

4.2.1. Facts

Captain Constantinos Hadjianastassiou, an aeronautical engineer in the
Greek Air Force, was commissioned by the economic company Elfon to
write a study summarising his technical views on the design and
production of guided missiles, which he submitted to the client in 1983.
As the study also contained classified military information, he was
sentenced to 2 years 6 months imprisonment for misuse of classified
information, as a result of the criminal liability investigation. However, the
court of second instance found that the accused had only disclosed
information of minor importance to unauthorised persons, and therefore
reduced the term of imprisonment to 5 months, taking the lesser serious
nature of the offence into account, and suspended the sentence for a
probationary period. After the Court of Cassation rejected his appeal, the
applicant asked the European Court of Human Rights to declare that his
right to freedom of expression had been violated.

4.2.2. The decision

The Court pointed out that the Charter of Fundamental Rights also
protects views expressed on professional matters, so the contested
measure should be assessed as a restriction on the right to freedom of
expression (para. 39.). According to the statement of reasons to the
judgment, the disclosure of technical knowledge relating to the design and
production of military equipment may harm or endanger the national
security interests of the Contracting States, and therefore the prevention

2! Hadjianastassiou v Greece App no 12945/87 (ECtHR, 16 December 1992).
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or sanctioning of the disclosure of such information constitutes a
legitimate aim for the purposes of the Convention (para. 43—45.).

The Chamber underlined that, in assessing the admissibility of the
restriction of this fundamental right, it should be taken into account that,
in addition to the specific ,duties” and ,,responsibilities” incumbent on the
members of the armed forces, the applicant, as a military officer and as a
person in charge of the Air Force’s experimental missile programme, was
bound by an obligation of discretion in relation to anything concerning
the performance of his duties (para. 46.). In the light of the above, the
Chamber considered that the decision taken by the Greek courts was
based on societal expectations of the protection of national security
interests, and was therefore in accordance with the provisions of the
Convention.

4.3. Case ofVereinigung Demokratischer Soldaten Osterreichs
and Gubi v Austria?

The application, lodged by a private association defending the interests of
Austrian conscripts and Mr Berthold Gubi, a conscript who began his
military service on 1 July 1987, alleged that the officials of the
Schwarzenberg barracks in Salzburg and the Ministry of Defence had
breached the provisions of the Charter by restricting their right to freedom
of expression. Those aspects of the judgment have relevance to the
present study — taking the special subject-matter into account — which
concern the applicant, who was a member of the Austrian armed forces at
the time of the contested measures.”

22 Vereinigung demokratischer Soldaten Osterreichs and Gubi v Austria App no
15153/89, (ECtHR, 19 December 1994).

2 The association complained that the Minister of Defence did not allow the free
distribution of their magazine entitled ,,der Igel” in the barracks, together with the
official military magazine, although other military magazines published by private
associations were alternately allowed to do so. The justification for rejecting the
application was that the publication had given space to articles which portrayed the
institution of conscription in a negative light, thus undermining its prestige, and to
articles expressing the views of certain political parties in this regard. However, the
distribution of the magazine to subscribers was not prevented in military establishments.
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4.3.1. Facts

Berthold Gubi, a member of the local Communist Party, on the occasion
of his taking the oath, made a protest directed against the President of the
Republic of Austria, and then wrote an open letter to his comrades
objecting to the fulfilment of certain service obligations, and was involved
in the launch of a petition calling for conscientious objection to military
service (para. 9.). As a result, his superiors warned him on several
occasions to refrain from engaging in insubordinate behaviour. On 29
December 1987, however, the applicant was also involved in the
distribution — within the barracks — of the then current issue of the
magazine ,der Igel”, which contained several critical articles.

The authors of these, including Berthold Gubi, criticised military training,
the proceedings resulting from complaints lodged and the principles
governing national service, and discussed criticisms of the army that had
appeared in the press and at the congress of the trade union youth
movement (para. 10.). The distribution and display of the publications
would have required the approval of the barracks commander under the
relevant legal provisions and, in the absence of such approval, his
superiors issued a further warning to the applicant. Berthold Gubi lodged
a complaint about this, which was rejected by the Council of the Ministry
of Defence as unfounded. He then appealed to the Austrian Constitutional
Court, but the court declined to entertain his appeal on the ground that it
did not raise genuine constitutional issues and had insufficient prospects
of success.

4.3.2. The decision

The Court found that there was a restriction on the exercise of the
fundamental right and that the contested measure was aimed at preserving
order within the armed forces. It then examined whether the interference
met an overriding social need and was proportionate to the legitimate aim
pursued. Reiterating its previous position, it explained that legal provisions
restricting freedom of expression or imposing legal constraints in order to
prevent expressions that threaten the proper functioning of the armed
forces are necessary measures for the functioning of a democratic society.
It also pointed out, however, that freedom of expression is also applicable
to ,information” or ,ideas” that offend, shock or disturb the State or any
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section of the population (para 36.). Consequently, soldiers cannot be
excluded from making criticisms or critical remarks, as they are also
entitled to the right of freedom of expression.

As the next step, the Court sought to answer the question of whether
Berthold Gubi’s opinion pieces, as well as other articles published in the
magazine he distributed, posed a real threat to the discipline of the army
and, consequently, to the performance of its duties. In the view of the
Court, the writings, despite their often polemical tone, while containing a
number of complaints about the functioning of the military, putting
forward proposals for reforms or encouraging the readers to institute legal
complaints or appeals proceedings, did not incite zusubordination ot violence,
or even question the usefulness of the army. The expression of such ideas
must be tolerated in the army of a democratic State, just as it must be in
the society that such an army serves, and therefore these expressions did
not overstep the bounds of what is permissible in the context of a mere
discussion of ideas (para. 38.).

Although the magazine had caused tension among the soldiers serving in
the Schwarzenberg barracks, the Chamber’s view was that there was no
real risk of this spreading to the army as a whole (para. 39.). On this basis,
the Court concluded that the contested measure was not proportionate to
the aim pursued and that the restriction on the exercise of the right to
freedom of expression therefore violated the relevant provision of the
Convention.

4.4. Case of Grigoriades v Greece?*

4.4.1. Facts

Panayiotis Grigoriades, a conscripted probationary reserve officer cadet
holding the rank of second lieutenant in the Greek Armed Forces, did not
wish to renew his service two years after his recruitment, and gave the
following reasons for his decision in a letter of 10 May 1989 to his
commanding officer.

24 Grigotiades v Greece App no 24348/94 (ECtHR, 25 November 1997).
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PERSONAL STATEMENT

After two whole years of military service as reserve officer cadet, I am obliged to
inform you that I object to the prolongation of my military service following a
penalty imposed on me for defending soldiers’ rights. Judging from my experience
to this date, I think that it was imposed as part of a general approach intended
to suppress both freedom of personality and the vindication of constitutional rights
and personal freedom. Apart from the personal cost, I generally consider that
imposing a penalty on_young soldiers is inadmissible and unconstitutional, all
the more so when such penalty is related to the struggle of young people for respect
Jor the ideological — social human rights of people and [their struggle] to defend
their personality against the humiliations of the military apparatus. Having
maintained for twenty-four months a fighting stance and a conscions position on
that subject, 1 reserve the right, which is also a duty, to establish social justice
and peace, now more than ever and, being fully aware of my actions which are
imperatively dictated to me in the interests of society, hereby to DENOUNCE:
That the army is an apparatus opposed to man and society and, by its nature,
contrary to peace. I am now absolutely certain that the process of military service
is responsible for crimes and aggressiveness in society since it has created a
psychology of violence, overcoming in this manner all moral and psychological
resistance to violence. The army remains a criminal and terrorist apparatus
which, by creating an atmosphere of intimidation and reducing to tatters the
spiritual welfare of the radical youth, clearly aims at transforming people to mere
parts of an apparatus of domination which ruins human nature and transforms
human relations from relations of friendship and love to relations of dependence,
through a hierarchy of fear guided by an illiberal and oppressing set of Standing
Orders (No. 20-1), records of political beliefs, etc. The truth is that the living
conditions in the army are unacceptable to the point of being destructive and any
healthy form of resistance and any effort towards dialogne are persecuted and
brought defenceless before the military justice, a dangerons institution that should
be abolished. All this happens despite the electoral announcements of the
Ministry of National Defence concerning respect for the personality of the
soldiers; in reality, the Ministry participates in and encourages such oppressive
processes. By this means of protest, I and all young people who feel a deep sense
of injustice because their life has been reduced to tatters, FIGHT: To stop all
Sforms of persecution of those who have participated in processes that promote
social justice, peace and the right to have an opinion on issues that concern our
lives; for the Ministry to have the political will to control in a meaningful manner
the military power and to prosecute those who are really responsible for this
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anthoritarianism, instead of systematically covering for themy for the State to
establish once and for all respect for the initiatives and social choices of young
people, by eliminating all penalties for the promotion of such ideals. It should not
content itself with socialist vocabulary” and then follow the practice of
exctermination; to declare that the elimination of these anthoritarian institutions
is a matter of a multi-faceted and long struggle at a personal, political and social
levely to put an end to discrimination, favouritism and dependency, all of these
being methods used by corrupt organs. Thus, having gone through this experience,
I have developed a free conscience which prevents me from taking part in and
being an accomplice to this criminal process, both in its operation and in its
Structure, and refuse from now on to wear ny uniform in these conditions. If 1
were to wear it, I feel that I would find myself in a crisis of conscience, contrary
to my nature and beliefs as a man brought up with liberal ideas. We, the young
generation, will resist any attempt to be burdened with weaknesses and become
vehicles of the military establishment. This is why my stance cannot be lawfully
considered to be desertion or insubordination, since it stems from fundamental
human rights and is in conformity with the provisions of the Greek Constitution.
I consider that I remain a citizen and a free man who sought to remain true to
his conscience and the free will flowing from it. I also consider that my stance and
the voicing of my protest against this humiliation are the most genuine expression
of solidarity with and support for conscientions objectors becanse 1 firmly believe
that this is how the struggle for social liberation and peace is carried on.

One fellow reserve officer cadet reported that the applicant gave him a
copy of the letter, but there was no evidence that additional copies were
made.

The loannina Permanent Army Tribunal sentenced Panayiotis Grigoriades
to three months’ imprisonment, for the crime of insult to the army, under
Article 74 of the then Greek Military Criminal Code.” The courts of
second and third instance upheld the decision on the grounds that its
reasons were correct, and the person concerned appealed to the European

25 According to the relevant legal provision, a member of the armed forces who insults
the flag, the armed forces or an emblem of their command shall be punished by a term
of imprisonment of maximum six months. If he is an officer, he shall also be stripped
of his rank.
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Court of Human Rights, claiming that his right to freedom of expression
had been infringed.

4.4.2. The decision

In its judgment, the Chamber noted that the Greek authorities had
restricted the applicant’s exercise of his right to freedom of expression,
but that the penalty imposed was intended to protect the essential interests
of national security and to maintain public safety (para. 41.) For that
reason, the Chamber had to rule only on the question of whether the
interference could be considered necessary and proportionate to the
enforcement of those claims, which were recognised by the Convention
as legitimate grounds for the restriction.

Freedom of expression applies to servicemen, just as it does to other
persons; however, its exercise may be subject to restrictions — without
affecting the substance of the fundamental right — in order to ensure
fulfilment of the tasks of the armed forces. Nevertheless, in the Court’s
view, statements criticising the army as an institution in general, as
opposed to expressions aimed at undermining the discipline that ensures
its effective functioning, do not provide sufficient grounds for the
application of restrictive measures (para. 45.)

Based on the analysis of the letter, the Grand Chamber pointed out that it
undoubtedly contained strong and intemperate remarks about the Greek
army; however, these remarks were made in the context of a general and
lengthy discourse that was critical of army life and the army as an
institution. It also found that the letter was not published by the applicant or
disseminated to a wider andience — it did not contain any insults directed against
either the recipient of the letter or any other person (para. 46—47.). In the
light of the above, the Chamber considered that the expression had an
insignificant impact on military discipline and therefore the contested
measure was not necessary in a democratic society (para. 48.).
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4.5. Case of Rekvényi v Hungary?6

4.5.1. Facts

According to the provision of the Constitution of the Republic of
Hungary in force from 1 January 1994, ,career members of the armed
forces, the police and the civil national security services shall not join any
political party and shall not engage in any political activity.”*” According
to the explanatory memorandum, this amendment was intended to ensure
that the armed forces and law enforcement bodies operate in a non-
political manner. The president of the Independent Police Trade Union,
Laszl6 Rekvényi, a member of the Hungarian police, complained about
this and filed a motion calling for an ex post review of the
unconstitutionality of the legislation — restricting the political rights of
professional members of the armed forces, border guards, police and civil
national security services — and of its infringement of an international
treaty and for its annulment, but the Constitutional Court rejected the
motion without examining the merits, citing its lack of jurisdiction. On 20
April 1994, the police officer appealed to the European Court of Human
Rights, secking a declaration that, through this amendment, the Hungarian
state had violated his right to freedom of expression and freedom of
association and the principle of non-discrimination as enshrined in the
Convention.

4.5.2. The decision

First of all, the Grand Chamber stated that political activity is a form of
expression, and therefore Article 10 of the European Convention on
Human Rights covers this type of expression as well. Since this civil liberty
is also enjoyed by professional members of the law enforcement bodies —
just as soldiers and civil servants — the Court held that the contested
constitutional provision restricted the applicant’s right to freedom of
expression (para. 26.).

The court, based on the three criteria of its case law mentioned in the
introduction, first examined whether the restriction was sufficiently

26 Rekvényi (fn. 6.) 423-470.
27 See Act CVII of 1993 on the Amendment of the Constitution, Section 3.
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precise and whether it was laid down in a way that gave the persons
concerned the opportunity to know in advance the rules that applied to
them. In the context of this criterion, the Court pointed out that
foreseeability is not an absolute requirement, as legislation cannot be
expected to regulate all aspects of life. Moreover, it cannot be ignored that
the level of precision required of the rules depends to a considerable
degree on the field it is designed to cover and the number and status of
those to whom it is addressed. This is also the reason for the judgment’s
finding that the level of precision required of constitutional provisions
may, by their general nature, be lower than that required of other laws
para. 34.). With regard to the legislation in question, the Chamber pointed
out that the term ,political activities”, by their very nature, cannot be
defined in absolute terms.

On the basis of the above, the Grand Chamber found that the
constitutional provision restricting the political rights of soldiers was
sufficiently clear and unambiguous, having regard to the nature of the
activities that could lawfully be carried out in this context, as defined by
the lower level legislation in force at the time of the decision,” for the
applicant to foresee the possible consequences of his conduct (para. 36—
38.). In the reasoning of its judgment, the Court also recalled that it is
primarily for the national authorities to interpret and apply domestic law,
and thus it is for the Hungarian courts to interpret the content of the
provision at issue in the absence of further detailed rules. As to the aim of
the restriction, the court explained that the obligation imposed on certain
categories of public officials, including police officers, to refrain from
political activities is intended to depoliticise the services concerned and
thereby to contribute to the maintenance of pluralistic democracy in the
country. Since the police, in the course of their activities in the interests of
public safety and the protection of internal order, also exercise acts of
public authority which restrict the personal freedom of citizens, it is

28 See Act XXXIV of 1989 on the Election of Members of Parliament, Section 2 (1) and
(3), Section 5 (1), Section 10 (1) and (3); Act LV of 1990 on the Legal Status of Members
of Parliament, Section 1 (1) and (4), Section 8 (1), Section 23 (1), Section 25 (1); Act
XXXIV of 1994 on the Police, Section 2 (3), Section 7 (9) and (10); Decree No. 1/1990
(I.10.) of the Minister of the Interior on the Service Regulations of the Police of the
Republic of Hungary, Sections 430, 432-435, 437—438, 470, 472—474 and 477; Decree
No. 3/1995 (II1.1.) of the Minister of the Intetior on the Setvice Regulations of the
Police, Section 106 (5)—(6) and (9)—(10).
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particularly important to ensure that their actions are free from influence.
The Court pointed out that, on the basis of these considerations, many
states outside Hungary also restrict the political rights of police officers.

In the light of this, the Grand Chamber considered that the consolidation
and maintenance of political neutrality could be a legitimate aim in any
democratic state. In its statement of reasons, the Court also pointed out
that this objective takes on a special historical significance in countries
whose former totalitarian regimes relied heavily on the direct commitment
of their police to the state party (para. 41.). In the opinion of the Court,
the constitutional provision at issue — without affecting the substance of
the political freedom of police officers — exclusively prohibited
expressions that threatened the independent and impartial functioning of
the police force. Consequently, police officers were able to continue to
exercise their political rights, including the right to vote, which is the
primary means of expressing their views on public affairs, in a manner
provided for by lower legislation, and therefore the measure was
proportionate to the legitimate aim pursued (para. 49).

Since the restriction on the applicant’s rights to freedom of expression and
freedom of association, partly arising from the special status of police
officers, was justified under the Convention, the discriminatory character
of the provision at issue could also be ruled out (para. 61-62). The Court
therefore ruled that the restriction, which did not entail a total deprivation
of freedom of expression or freedom of association and was applied in
pursuit of the legitimate aim, did not infringe any of the freedoms
guaranteed by the Convention.

4.6. Case of Szima v Hungary?

4.6.1. Facts

In 2007 and 2009, Judit Szima, a police lieutenant colonel in the Hungarian
police force, published several articles on the website of the Tettrekész
Hungarian Police Trade Union (www.tmrsz.hu), which also included the
following statements.

2 Szima v Hungary App no 29723/11 (ECtHR, 9 October 2012).
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The staff are regularly required to work overtime without remuneration...
For years, clearly due allowances have not been paid to low-ranking staff...

Currently it is almost a prerequisite of becoming a senior police officer to have a
political background or to be a relative or a descendant of other senior police officers.

Why are we wondering at the infringements of police officers if law-breaking and
tyrannising senior police officers go unpunished? Police staff are becoming
increasingly underprivileged and humiliated by their own leaders.

The senior police officers again demonstrated that they were incapable of upholding
the public order in a party-neutral and politically nentral way... 1t is proven again
that the Hungarian Police’s primary objective is first and foremost not to maintain
public order for the taxpaying citizens but to uphold the reign of current political
leaders who have led Hungary into economic and moral distress.

The reputation of the Police has reached previously unseen depths because of the
acts of the unprofessional and anti-national senior police officers not complying with
the spirit of the police oath.

The Head of the National Police Department is demonstrating every day that he
15 much more able to write obscene poems than to lead the Police; moreover, he is
considerably better at being an obstacle to the work of the ‘Lettrekés3’ Police Trade
Union and in managing a police pop band than in cooperating with a
representative trade union of the Police with the highest number of police officer
members. ™

By uploading the documents containing the above quotes to the Internet,
Judit Szima’s statements became available to the general public and were
read by a number of police officers, including those who can be identified
by name. On 29 April 2010, the Military Bench of the Budapest Regional
Court sentenced the police officer to a fine equalling to 400 euros and
demotion for the offence of repeatedly committing the crime of
incitement, and ordered her to pay the criminal costs incurred during the
investigation.”

%0 The expressions examined by the Hungatian court are not fully covered by the
judgment.

31 According to Section 357 (1) of the Hungarian Criminal Code in force at the time (Act
IV of 1978), incitement is defined as follows: any person — qualifying as a soldier in the
sense of substantive criminal law — who incites discontent among soldiers towards a
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In the second instance proceedings, the Military Bench of the Budapest
Court of Appeal, changing the judgment, classified the act as a
misdemeanour of two counts of repeated incitement, but upheld the first
instance judgment in other respects. The motion for a review filed by the
accused and her lawyer was unsuccessful, so on 28 April 2011 they filed
an application with the European Court of Human Rights, claiming that
the right to freedom of expression had been violated. They also
complained that the Hungarian authorities did not allow Judit Szima to
prove the veracity of her statements, which, in their view, violated the right
to a fair trial as enshrined by the Convention.

4.6.2. The decision

The Court found that the contested measure constituted an interference
with the applicant’s right to freedom of expression, which could only be
lawful if the restriction was aimed at the pursuit of any of the social
interests listed in the Charter as possible grounds for restriction. The
Court also recorded that the police officer was convicted under a statutory
criminal provision for the offence of incitement, and the legitimate aim
pursued by the conviction was to protect the order of service and
discipline. Therefore, the decision can be considered as an action to
prevent disorder or crime within the police force, hence it served a
legitimate aim (para. 22—24.).

In the light of the above, the Court only examined the merits of the case
as to whether the grounds put forward to justify the interference were
relevant and sufficient, and whether the measure taken was proportionate
to the legitimate aim pursued. The Chamber explained that police officers
have the same right to freedom of expression as soldiers; however, the
proper functioning of the law enforcement bodies is hardly imaginable
without legal rules designed to prevent servicemen from undermining the
requisite discipline (para. 25.).

In the context of the applicant’s capacity as a trade union leader, the
Chamber pointed out that organisations engaged in advocacy activities can
only fulfil their function if they are free to express their proposals for

superior officer, a command, or command or with respect to the order of service or
discipline, commits a misdemeanour and shall be punishable by imprisonment of up to
one year.
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improving the living and working conditions of workers. In order to
ensure the free exercise of this right, the Contracting States must ensure
that trade union officials are not discouraged from carrying out their
representational activities by disproportionate penalties. The statement of
reasons to the judgment states that the promotion or protection of
employment-related interests is in the public interest and that it is
therefore only possible to restrict expressions made for that purpose
within a narrow range (para. 28.). However, even in this case, the relevant
provisions of the Convention do not guarantee the unrestricted exercise
of the right to freedom of expression. If the Contracting State provides
sufficient justification for the restriction and the decision is in line with
case law, strong arguments are needed to overrule the national authorities’
decision in cases of prevention of disorder, in this case insubordination,
which endangers the functioning of the police (para. 29.).

In the Court’s view, the applicant’s right to freedom of expression had to
be balanced against her obligations in the context of a service relationship,
taking these general principles into account. The Court noted that in some
of the statements on which the proceedings were based, the applicant
brought up labour issues, such as outstanding remunerations, which
concerned servicemen including trade union members. However, the
applicant also uttered, repeatedly, critical views about the manner in which
police leaders managed the force, and accused them of disrespect for
citizens and of serving political interests in general. For the Court, these
latter views overstepped the mandate of a trade union leader, because they
are not at all related to the protection of the labour-related interests of
trade union members. Therefore, those statements, being made outside
the legitimate scope of trade union-related activities, were considered from
the general perspective of freedom of expression rather than from the
particular aspect of trade union-related expressions. In this regard, the
Court reiterated that the Contracting States are obliged to respect the right
to freedom of expression — similarly to freedom of association —, subject
to the possible imposition of lawful restrictions on the exercise by
members of its armed forces, police or administration of the rights
protected. However, the restrictions imposed are to be construed strictly;
that is, these restrictions must not impair the very essence of the right
(pata. 31.).
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In analysing the proportionality of the penalty imposed, the Court
considered that the some of the statements were cleatly related to trade
union activities and their sanctioning therefore appears difficult to
reconcile with the prerogatives of a trade union leader. Moreover, the
Court also noted that the defamatory statements on the Head of the
National Police Department were pure value judgments and enjoy as such
a high level of protection under the relevant provision of the Convention.
With regard to certain utterances not specifically mentioned in the
judgment, the Chamber would have preferred if the criminal courts had
ensured the opportunity for the applicant to provide evidence and thereby
prove the veracity of her allegations. In the event that the applicant had
been convicted solely on these grounds, the failure to allow the applicant
to present evidence would in itself raise doubts as to the legality of the
penalty imposed — according to the statement of reasons of the judgment.

However, the Court shared the views of the Hungarian government
regarding the nature of the criticism expressed about the practice of senior
police management. It accepted that those allegations — in particular the
ones accusing senior police management of political bias and agendas,
transgressions, unprofessionalism and nepotism — were, even if
representing predominantly value-judgments, indeed capable of causing
insubordination, since they might discredit the legitimacy of police actions,
all the more so since the applicant did not provide any clear factual basis
for those statements.

The Court found that the protection of loyalty and the trust in the
constitutionality of police leaders’ actions is not a matter of administrative
convenience. The applicant, as a senior police officer (lieutenant colonel)
and trade union leader, had considerable influence on trade union
members and other servicemen, among other things by controlling the
trade union’s website. Therefore, she should have had to exercise her right
to freedom of expression in accordance with the duties and responsibilities
which that right carries with it in the specific circumstances of her status
and in view of the special requirement of discipline in the police force —
and this even in the face of the general interest attached to enabling
criticism as to transparency, professionalism and law-abiding within the
police force.

The Court noted that, by entering the police, the applicant should have
been aware of the specific nature of her profession and of the restrictions
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that apply to staff in the exercise of their right to freedom of expression.
Moreover, the limitations on the applicant’s right to freedom of
expression did not require her to exercise her profession in violation of
the fundamental convictions of her conscience (para. 32.). The
maintenance of discipline by sanctioning accusatory opinions which
undermine the trust in, and the credibility of, the police leadership
represents a ,,pressing social need”, and the reasons adduced by the
national authorities to justify it are relevant and sufficient, especially in
view of the relatively mild sanction imposed on the applicant. The
foregoing considerations were sufficient to enable the Court to conclude
that there had been no violation of the applicant’s right to freedom of
expression — as guaranteed by the Convention — and to a fair trial.

The European Court of Human Rights, in considering the application,
recognised that the service obligations and living conditions of police officers
and soldiers are very similar, given their essentially identical legal status.”* For
that reason, the decision made in the case extended the rights of the
Contracting States to prevent expressions aimed at undermining
discipline, order of service and authority within the service or their
dissemination within the staff to the law enforcement bodies.

4.7. Case of JokSas v Lithuania33

4.7.1. Facts

On 1 March 2006 the Lithuanian daily Kau#no Diena published an article
entitled ,,War without constitutional rights”, in which the Alvydas Joksas,
a member of the Baltic State’s army, criticised the new Army Disciplinary
Statute, adopted by the Lithuanian Seimas almost unanimously a couple
of months previously. In his opinion, expressed in public, the applicant
argued that the new Disciplinary Statute restricted the servicemen’s rights
to defence when they were the subject of disciplinary proceedings, since
they do not have the opportunity to acquaint themselves with the
substance of any internal investigation report against them, and also
claimed that, during disciplinary proceedings, servicemen had only a

32 The term military life will hereinafter also include the working conditions of members
of law enforcement bodies, since these bodies are also based on discipline and the order
of service and chain of command.

3 Joksas v Lithuania App no 25330/07 (ECtHR, 12 November 2013).
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limited opportunity of having recourse to legal representation. For that
reason, he stated that he did not consider the Statute to be binding on him
and proposed that the President of the Republic should not sign it.

The Ministry of Defence considered that the expression could have been
a threat to the order of service and the disciplinary situation of the armed
forces, and took action to investigate the incident. However, as a result,
they concluded that no breach of discipline had occurred and the
procedure was terminated. On 13 March 2006, Kauno Diena published a
new article, ,,Criticism of the Statute angers the Ministry”. In this article,
Alvydas Joksas criticised the Ministry of Defence for initiating an internal
investigation, and also stated that he was disappointed with the Seimas for
adopting the new Disciplinary Statute and with the State President for
promulgating it. The soldier, who was later retired, argued that his
contractual service had not been extended because of his previous
statements and therefore initiated a review procedure. His appeal having
been rejected by both the administrative courts of first and second
instance, he asked the European Court of Human Rights to declare a
violation of his right to freedom of expression.

4.7.2. The decision

In the present case, too, the Chamber referred to the fact that the right to
freedom of expression applies to military personnel as it does to all other
persons, but that its exercise may be restricted in the case of expressions
that pose a real threat to the discipline required by the army to carry out
its duties. Effective functioning presupposes legal norms that prevent acts
that go against this. However, States Parties may not invoke these rules to
prohibit all expression of opinion, so that, for example, statements against
the armed forces as an institution cannot, in the opinion of the Court,
constitute grounds for restrictions (para. 70.). The Chamber pointed out
that the proceedings to investigate the action had been terminated for a
lack of breach of discipline, and therefore the applicant could not rely on
a violation of freedom of expression in this context. Having regard to that,
the main issue in the present case was whether Alvydas Joksas’ military
service was terminated solely as a result of the legal necessity to discharge
him because of his age, or whether he was dismissed because of his
statements (para. 71.). The Court explained that punishment for
expressing an opinion qualifies as a restriction on freedom of expression
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but, in the case at hand, there was no evidence that Alvydas Joksas’
expressions and the challenged measure were connected.

Following the publication of the critical opinions, no measures were taken
to prevent the applicant’s continued employment, nor did his superiors
take any action to suggest that his statements had led to his service not
being extended. It was also found that it is common practice in the
Lithuanian armed forces to terminate service upon reaching retirement age
(para. 72.). Although there were exceptions for certain specialised military
personnel, such as code breakers, the applicant did not belong to this
category (para. 73.). On this basis, the Court ruled that the applicant’s right
to freedom of expression had not been infringed.

4.8. Case of Soares v Portugal3*

4.8.1. Facts

In the autumn of 2009, a rumour spread in the Arganil territorial post in
Portugal that the commander had misused part of the money received
from the National Republican Guard to organise a Christmas dinner for
the staff. Although only one person other than the commander of the post
was present at the event, the manager of the restaurant hosting the event
issued a receipt for the full amount of the budget.

It was rumoured that the commander, accompanied by his family, later
returned to the restaurant, where the difference was deducted from the
price of their meal. The rumours also reached the attention of Anténio
Alberto Mota Soares, chief corporal in the National Republican Guard,
working at the Gdis territorial post, who, on 7 November 2009, asked for
an investigation into the incident. In his letter to the General Inspectorate
of Internal Administration, he noted that his information came from his
colleagues serving at the post concerned, who claimed that they had not
reported the situation for fear of reprisals. For this reason, he himself
requested that his report be treated confidentially, in view of his legal
relationship with the military. His submission was forwarded to the
General Command of the National Republican Guard and to the Lousa
public prosecutor’s office, but the proceedings were discontinued on the
grounds that, following investigations by the criminal investigation police,

34 Soates v Portugal App no 79972/12 (ECtHR, 21 June 2016).
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no evidence of the misuse of public money was found. At the same time,
a criminal and disciplinary inquiry into the applicant’s unsubstantiated
allegations were ordered, in order to investigate the responsibility of the
whistleblower.

In the criminal proceedings, the applicant was convicted of aggravated
defamation as per Article 180(1) of the Portuguese Penal Code and was
sentenced to a fine of EUR 720. The applicant was also ordered to pay
EUR 1,000 in damages to the commander.” The decision was upheld by
the court of appeal, having regard to the correct grounds of the judgment.

During the disciplinary proceedings, deputy commander Anténio Alberto
Mota Soares was charged with having reported the information to the
police, bypassing the chain of command, and was therefore suspended
from his duties for 6 days, its enforcement being suspended for a period
of twelve months. The applicant considered that the measures violated his
right to freedom of expression and lodged an application to the European
Court of Human Rights to have this established.

4.8.2. The decision

In general, the Court stated that freedom of expression is a right enjoyed
by public sector employees, just like any other employees, but that in
exercising it they must respect their specific obligations to their employer.
Consequently, employees may disclose information about irregularities at
work — with due regard to the duty of loyalty, reserve and discretion they
owe to their employer — in the first place to their superior or other
competent authority or body. And only if this action they have taken to
remedy the problem has not been successful can they disclose the
information to the public, as a last resort (para. 39—41.). Preventing and
investigating misuse of public money by public officials is in the public
interest: therefore, ,whistle-blowing” actions warrant special protection

3 Under the relevant legal provisions, anyone who, when addressing a third party,
accuses a public official, or makes a judgment that casts a slur on the honour or
reputation of the public official, even when reproducing the accusation or judgment,
shall be liable on conviction to a maximum of nine months’ imprisonment or a fine of
up to 3240 euros. If the offender has not complied with their duty to verify the
information they have disclosed, they will not be deemed to have acted in good faith.
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under Article 10 of the Convention, provided that the information
provided is factually accurate (para. 44. and 49.).

In the specific case, the Chamber found that the applicant had made
allegations concerning the conduct of the Commander of the Arganil
territorial post, which constituted a statement of fact, but had no evidence
to support it. The Court also stated that, for a civil servant working for a
law-enforcement authority, the accusation that he misused public money
was a particularly serious one, capable of affecting his reputation and, to
an even larger extent, that of the National Republican Guard (para. 46.).
The Court found that the applicant was aware that his allegations were
based on a rumour, and made no attempt to verify their authenticity before
reporting them (para. 47.).

In the statement of reasons to the judgment, the Court observed that the
applicant was aware that he had internal channels within the hierarchy of
the National Republican Guard to which he could have reported the
rumour — namely the commander of his territorial post or the commander
of the territorial unit. By not doing so, the applicant denied his hierarchical
superior the opportunity to investigate the veracity of the allegations (para.
48.).°° With regard to the penalties imposed, the Chamber stated that they
could not be considered disproportionate in the light of the gravity of the
allegations made by the applicant and the harm caused, in particular as
they could have been much more severe under the relevant legal
provisions (para. 50.). Having regard to the above considerations, the
Court found that the reasons advanced by the domestic courts in support
of the measures restricting the applicant’s right to freedom of expression
in order to protect the reputation of others were ,relevant and sufficient”

3 The European Court of Human Rights adopted a consistent position in the case of
Guja v. Moldova (Application no. 14277/04, Judgment of 12 February 2008), where it
held that, in the context of the functioning of a public institution, information
concerning a measure deemed objectionable may only be disclosed to the public if the
employee has already communicated such concerns to their supetior or another
competent person ot body, and such internal reporting has proven ineffective (para. 73.)
For a detailed analysis, see Marton Le6 ZACCARIA: Szabadsdg vagy felel6sség?
Munkavallaléi ~ véleménynyilvanitds emberi jogi nézépontbol. (Freedom or
Responsibility? Employee Expression from a Human Rights Perspective) In: Lajos PAL
(ed.): A véleménynyilvanitas szabadsaga és korlatai a munkajogviszonyban. (Freedom of
Expression and Its Limits in Employment Relationships. Proceedings of the Hungarian Labour Law
Society’s debate session beld on 23 June 2021.) (Budapest, HVG-ORAC, 2021) 156-159.
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and that the interference could thus be reasonably considered ,,necessary
in a democratic society” (para. 51.). Accordingly, there was no violation of
the relevant provisions of the Convention.

5. Findings of principle in the decisions made in the
different cases

As presented above, the balance between freedom of expression and the
enforcement of the requirements that ensure the proper functioning of
the armed forces and law enforcement organisations can only be struck
on a case-by-case basis, taking into account the right of the personnel to
self-expression, the social interest in the development and maintenance of
a democratic public life and the specificities of military life. The decisions
presented above show that, in addition to the relevant provisions of the
Convention, the principles of law developed in the judicial practice are of
particular importance in the assessment of the individual circumstances of
cases. The guidelines set out by the Court on the possibility of restricting
the right to freedom of expression of individuals serving in the armed
forces, and thus also serving as a benchmark for national authorities, can
be summarised as follows.

- The European Convention on Human Rights applies to these
special subjects in the same way as to any other person subject to
the jurisdiction of the Contracting States, but its application must
also take account of the special obligations and responsibilities
which they bear.”

- The restriction of freedom of expression in order to preserve and
maintain order and political neutrality in the military and in the
public bodies responsible for law enforcement is a legitimate aim
for the purposes of the Charter.”

- Members of the military, police, gendarmerie, border guards,
coastguard, finance police and prison services also have the right to
express their opinions, but their exercise may be subject to
restrictions and sanctions in order to prevent expressions which
pose a real threat to the effective functioning of these organisations,

37 Engel (fn. 14.) 54. and 100., furthermore Hadjianastassiou (fn. 21.) 46.
3 Engel (fn. 14.) 98. and Rekvényi (fn. 6.) 41.
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in particular those aimed at undermining discipline, order of service
and authority.”

- The expression of criticisms or critical remarks shall be tolerated in
the army of a democratic State, just as it must be in the society that
such an army serves.*

- Statements criticising the armed forces and law enforcement bodies
in general cannot in themselves be sufficient grounds for restrictive
measures."!

- Members of these organisations may disclose information about any
irregularities in the functioning of these organisations — with due
regard to the duty of loyalty, reserve and discretion they owe to their
employer — in the first place to their superiors; and only if this action
they have taken to remedy the problem has not been successful can
they disclose the information to the public, as a last resort.*

- Those who may influence their comrades by virtue of their rank,
position or elected office must, in the exercise of their right to
freedom of expression, pay particular attention to the requirement
of maintaining discipline, even in the face of the general societal
interest attached to enabling criticism made in the interest of
transparency, professionalism and law-abiding.”

- Senior staff and staff holding a higher rank have increased
responsibility for the protection of classified information.*

6. Evaluation of judicial practice

The European Court of Human Rights has already recognised in its first
cases raising the legal question examined in this paper that the right to
freedom of expression of members of the armed forces and law
enforcement bodies may conflict with certain social interests that are
among the possible grounds for restricting the freedom of expression.
Accordingly, when resolving this conflict in the specific cases, the Court

3 Tbid. 100., Vereinigung demokratischer Soldaten Osterreichs (fn. 22.) 36., Grigoriades
(fn. 24.) 45., Rekvényi (fn. 6.) 26., Szima (fn. 29.) 25. and Joksas (fn. 33.) 70.

40 Vereinigung demokratischer Soldaten Osterreichs (fn. 22.) 38.

4 Grigoriades (fn. 24.) 45. and Joksas (fn. 33.) 70.

4 Grigoriades (fn. 24) 46—47. and Soares (fn. 34.) 39—41. and 48.

4 Szima (fn. 28.) 32.

4 Hadjianastassiou (fn. 21.) 46.
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must take a position on which it prefers, weighing up the individual
circumstances: freedom of expression or the community’s need for armed
organisations to operate effectively and free from political interference.

In the course of the assessment of the applications, the Court assessed
more and more aspects, which led to a more nuanced and differentiated
approach to the issue. In general, however, it can be said that restrictions
on freedom of expression are only allowed in the case of expressions that
actually endanger the performance of the duties of the army, police,
gendarmerie, border guards, coastguard, finance police and prison
services. However, the test used to assess the threat to the civil liberty
examined in this paper and, therefore, the need for restrictions is far from
uniform. In Engel and others v the Netherlands, which could be seen as
the starting point, the Chamber considered the existence of an abstract
danger sufficient for allowing restriction but, in its assessment of Berthold
Gubi’s action, it considered the restriction of the fundamental right
justified only in the case of statements inciting insubordination or
violence.

The proceedings initiated on the basis of Judit Szima’s application,
however, point again in the direction that interference with freedom of
expression may be lawful, even in the case of the expression of ideas that
indirectly — and adversely — affect the proper functioning of the armed
forces and law enforcement bodies. Given this uncertainty in judicial
practice, it seems appropriate to examine whether all the relevant
circumstances have been taken into account in the proceedings
concerning the restriction of the right to freedom of expression of persons
serving in the armed forces, and to analyse the errors in the individual
decisions.

6.1. The emotional basis of military life and its protection

We constantly evaluate the events around us and, as a result — depending
on our innate qualities, upbringing, knowledge and current state of mind
— we attach meaning to some events, while others pass away in our minds
without having any effect on us. The former events typically evoke
emotions — love, joy, happiness, calm, courage, hate, sorrow, sadness,
anger, fear, etc. — but they can also inspire action if they are intense
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enough.” Although we can relate to our experiences in a variety of ways,
as can be seen from the above list, there are two basic ways of looking at
a phenomenon: positive or negative.

These circumstances are also of legal significance, because our actions and
therefore our behaviour are determined not only by our physiological and
psychological needs, but also by our impressions and our attitudes towards
objects, persons, groups, institutions and ideas.* The influence of
emotions and perceptions on human actions is particularly evident in
special situations similar to military life, and therefore we cannot ignore
their evaluation in our analysis. As mentioned above, members of the
army, police, gendarmerie, border guards, coastguard, finance police and
prison services have a particular burden, which goes beyond the basic
obligations of employees, because they need to perform their duties

- by subordinating themselves to the interests of the State and society,

- within strict disciplinary rules and a chain of command,

- with courage to the point of self-sacrifice,

- by accepting restrictions on certain fundamental rights, including
the right to freedom of expression,

- free from influence,

- in uniform or armed with a weapon or other means of coercion.

Those choosing a career in the military or law enforcement must be ready
to meet these expectations. However, this is usually only possible for those
who do not harbour anti-militarist sentiments, so the establishment and —
given its voluntary nature — maintenance of a professional service
relationship presupposes a positive or at least neutral attitude towards the
armed forces."” This attitude forms the emotional basis of the legally
regulated order of military life, which ensures the fulfilment of job duties

4 Cf. Susan NOLEN-HOEKSEMA et al.: Atkinson & Hilgard’s Introduction to Psychology (15th
Edition, UK Andover, Wadsworth - Cengage Learning, 2009) 396-398.

46 Ibid. 662—667.

47 In the absence of such an attitude, the proper commitment cannot be created — not
even by a consensual, conditional engagement based on possible advantages compared
to other employment relationships (e.g. higher levels of social security and health care,
housing allowances, etc.). Cf. Janos CSIRSZKA: A személyisés munkatevékenységének
pszicholdgigja. (The Psychology of Work Activity of the Personality) (Budapest, Akadémia Kiado,
1985) 301. This is also true for conscripts, taking into account the possibility of civil
service.
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and, in turn, the proper functioning of the armed forces and law
enforcement organisations.

In the course of their service, staff members are constantly exposed to
impressions; some of these impressions are positive and strengthen
employee commitment, while others are negative and weaken it, and may
even eliminate it beyond a certain point.* Negative psychological events
can also have a negative impact on work: they can reduce the quality of
performance and, in extreme cases, lead to defiance of those exercising
management and control and the instructions they give; in other words, to
insubordination. These phenomena can have extremely serious
consequences for soldiers and law enforcement personnel, as they can
result in the violation of the interests of society in the preservation of the
sovereignty, territorial integrity and borders of the State, the protection of
national security interests and the maintenance of public safety and public
order.

Consequently, attempts to arouse negative feelings or other activities likely
to arouse such feelings towards discipline, the order of service and the
chain of command, which are the cornerstones of military life, are
particulatly dangerous for the performance of the tasks assigned to armed
forces and should therefore be prevented, even — as a last resort — by
means of criminal law measures.” In the light of the above, the most
controversial finding of the European Court of Human Rights is that
statements critical of the armed forces and law enforcement bodies in
general, and specifically of the army as an institution, cannot provide a
sufficient basis for restricting the personnel’s right to freedom of
expression.

Unfortunately, it is not clear from the relevant decisions made in the
proceedings brought by Panayiotis Grigoriades and Alvydas Joksas how
the acting Chambers reached this conclusion. However, the reference to
paragraph 36 of the judgment in Vereinigung demokratischer Soldaten
Osterreichs and Gubi v Austria suggests that it was based on the general
rules that define the scope of freedom of expression, which rules

4 Examples of the positive impressions include a sense of achievement due to effective
action, promotion, financial or moral recognition, whereas negative impressions include
physical and psychological injuries sustained in the course of performing the service,
and possible shortcomings in equipment or care.

49 SCHULTHEISZ (fn. 16.) 74.
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guarantee the possibility for everyone to make critical comments. If this is
the case, it can be stated that the Court did not examine the possible
consequences of the expressions directed against the armed forces in the
context of the problem raised. Since such intentional conduct is also
capable of adversely affecting attitudes towards the armed forces and law
enforcement bodes and, as a result, of jeopardising their effective
functioning, the position of the European Court of Human Rights in this
regard requires being reviewed.

6.2. The possibility to make criticisms or critical remarks

The interest in protecting the emotional basis of the military legal order
seems to exclude any expression that could negatively affect the armed
organisations and their functioning. However, in the case of objective and
constructive statements communicated to the superior or supervisor
concerning actions and omissions related to the service, working
conditions, terms and conditions of employment or the draft decisions of
the employer, there is no risk of jeopardising the performance of the duties
of the armed forces and law enforcement bodies.” In this respect, the
finding of the Furopean Court of Human Rights in Vereinigung
demokratischer Soldaten Osterreichs and Gubi v. Austria that soldiers
cannot be excluded from making critical remarks is correct, but it should
be added that such statements must be directed at identifying or resolving
specific problems, thereby ensuring trouble-free service, and may only be
communicated to the person or persons competent to resolve the situation
in question.”!

6.3. Proving the veracity of statements

Expressions by soldiers and persons performing law enforcement duties,
regardless of their factual basis, may result in an immediate breach of
discipline and of the order of service and chain of command. However,
the prevention of harmful consequences and thus the proper functioning
of the armed forces cannot be made dependent on the uncertain outcome

50 Cf. Grigoriades (fn. 24.) 48. and Soares (fn. 34.) 48.

51 It is easy to see that the one-sided and difficult to verify criticisms addressed to
employees who are unable to remedy perceived or real shortcomings or deficiencies,
such as those in Szima v. Hungary, are only capable of stirring up anger.
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of often protracted legal proceedings, and therefore there is generally no
room for proving the veracity of service-related allegations by members
of the army, police, gendarmerie, border guards, coastguard, finance police
and prison services.”” On the other hand, the European Court of Human
Rights, in the proceedings based on Judit Szima’s application, held that the
applicant should have been given the opportunity to prove the veracity of
certain allegations — which were not specified in the judgment. The reason
for this position is also that the Court did not take into account the social
interest in the effective functioning of the armed forces and law
enforcement bodies, hence the position of the Court must be corrected in
this respect as well.

6.4. Discontent or insubordination?

The most striking error in the judgment in Judit Szima’s case was a factual
error, as the Strasbourg court — like the applicant — misinterpreted the legal
definition of the crime of incitement. According to Hungarian law, this
offence can be established if a person who is a soldier in the sense of
criminal law incites discontent (in Hungarian: elégedetlenség) among their
comrades towards their superior, the orders, the order of service or
discipline. By contrast, the Court has repeatedly referred to insubordination
(engedetlenség), which is subject to a different legal assessment. Incitement is
intended to provide protection against acts that are limited to zndirectly
endangering the protected legal object, but are also capable of
undermining the factors that ensure the proper functioning of armed
organisations, as a result of which — based on the discontent generated —
more serious breaches of the chain of command can more easily occur.
Anyone who incites insubordination among members of the armed forces
will be considered, where appropriate, the instigator of one of the most
serious military ctimes, mutiny.”

52 Section 69 of Act II of 1930 on the Military Criminal Code permitted the presentation

of evidence of truth in cases involving conduct that manifested a lack of due respect

towards a superior or commanding officer, and which — absent the specific status of the

parties — would otherwise have constituted defamation or insult under general criminal

law. However, the legislator established several exceptions to this provision, notably that

the presentation of evidence of truth was inadmissible where the statement or conduct

forming the basis of the proceedings endangered military service interests.

%3 According to Section 442 (1) of the currently effective Hungarian Criminal Code, the
offence of mutiny is committed by a person who is a soldier in the sense of criminal law
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This may lead to the question whether the Court considers it legitimate to
restrict the right to freedom of expression only in the case of expressions
that directly threaten discipline or the order of service and chain of
command, or whether the less serious offence of incitement may also
justify it. The decision was taken in the light of the impact of the
expressions in question on the protected legal object, so it seems certain
that the European Court of Human Rights sees the possibility of restricting freedom of

expression, even in cases of incitement to discontent.
6.5. Expressions concerning the leaders of the armed forces

Members of the army, police, gendarmerie, border guards, coastguard,
finance police and prison services perform their duties in strict accordance
with the chain of command, which is based on the execution of the orders
issued by the superiors. However, only those who accept and respect their
superior can submit to the will of the person giving the orders, and
therefore the preservation of authority in military law is of particular
importance. Consequently, not even the generally accepted legal principle
that the scope of expression of opinion related to the custodians of public
authority, including the leaders of the armed forces and law enforcement
bodies, is wider than that of other persons, can legitimise the conduct of
subordinates intended to undermine authority.

However, in the judgment in Szima v. Hungary, the European Court of
Human Rights found the opposite position, as the defamatory statements
about the Head of the National Police Department were considered
permissible by the European Court of Human Rights, on the grounds that
they constituted value judgments and therefore enjoyed a high level of
protection.” On the basis of the facts of the case, however, it can be
concluded that the statements were aimed at arousing negative feelings
towards the superior, which, according to the substance of the decision,
could be a basis for restricting the expression of opinion as a conduct
constituting the crime of incitement. In its decision, the Court also stated

and who partakes in an open insubordination acting with others directed against authority
and discipline, thus causing considerable disturbance in the performance of service
duties, and therefore he or she is guilty of a felony punishable by imprisonment for
between two and eight years. It is worth noting that even the preparation of mutiny entails
a more serious legal sanction than the basic (default) form of incitement.

5 Szima (fn. 29.) 32.
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that the excessive opinions without factual basis exceed the limits of
freedom of expression; nevertheless, with regard to the statements
negatively portraying the Head of the National Police Department, it did
not attach any importance to the fact that Judit Szima had not
substantiated her claims. In the light of the above, there are strong doubts
as to the proper substantiation of the relevant part of the decision.

7. Summary

Article 10(1) of the European Convention on Human Rights states that
everyone has the right to freedom of expression. This means, on the
subjective side, that anyone can freely express their opinion, position,
criticism, feelings, ideas and the data they know, while on the objective
side, it imposes an obligation on the state to provide the conditions for
the development and functioning of democratic public opinion as a
fundamental political institution. The right to freedom of expression is
therefore both a fundamental right afforded to the individual and a
fundamental political right essential for the functioning of democratic
states, an indispensable means of enforcing almost all other fundamental
rights. While its privileged role does not mean that freedom of expression
is absolute, it certainly means that this fundamental right should be
conceded in very few cases. In practice, this usually happens when the
harm to interests underlying the restriction is particularly serious.

Democratic legal systems tend to distinguish four groups of interests that
can be opposed to freedom of expression.

- The interests of the State, meaning the protection of the
constitutional order, the external and internal security of the State,
the protection of public officials and state symbols. The expressions
relating to these constitute the political dimension of freedom of
expression, which is an indispensable condition for the formation
and functioning of democratic public opinion.

- The interests of society as a whole, including the protection of
public peace, public health and public morals.

- Protection of the interests of certain social groups against
expressions of racial, religious and gender discrimination, one
extreme manifestation of which is hate speech.
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- Personal honour, which means the protection of dignity and
privacy.

The extent to which the right to freedom of expression can be restricted
varies according to the above grouping, with the smallest restrictions being
in the interests of the State and the broadest in the interests of privacy.
Within the interests of the State, we must distinguish a specific category
of possible grounds and purposes for restriction, which is also taken into
account in Article 10(2) of the European Convention on Human Rights.
It is the duty of the State to protect the sovereignty, territorial integrity,
borders and law and order of the State, to maintain public safety and public
order and, partly through these means, to protect the inviolable and
inalienable fundamental rights of the people, which it ensures by
maintaining and operating the armed forces and law enforcement
organisations. However, these organisations can only be effective if they
operate under a unified command and are subject to discipline and a strict
order of service and chain of command, which at the same time entails
partial but not disproportionate restrictions on certain fundamental rights
of members of the armed forces, including freedom of expression.

On several occasions, the European Court of Human Rights has examined
the limits of the right to freedom of expression for soldiers and law
enforcement officials, and has made a number of important findings of
principle. The most important of these is that the members of the military,
police, gendarmerie, border guards, coastguard, finance police and prison
services also have the right to express their opinions, but their exercise
may be subject to restrictions and sanctions in order to prevent
expressions that pose a real threat to the effective functioning of these
organisations, in particular those aimed at undermining discipline, order
of service and authority. While the Court considers expressions inciting
insubordination or violence, as well as the dissemination of such
expressions within the staff, to be sanctionable in all circumstances, the
assessment of conduct that poses a direct threat to the performance of the
duties of the armed forces is less uniform.

The Strasbourg court has also stated in several decisions that the
application of the European Convention on Human Rights must take into
account the specificities of military life, but it has not always met this
requirement itself, for example, it has applied only the general rules in
determining the scope of freedom of expression regarding the statements
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criticising the armed forces and law enforcement bodies in general, the
opportunity of proving the veracity of statements, and the expressions
concerning the leaders of organisations.

In summary, the European Court of Human Rights has made several
important findings on the restriction of the right to freedom of expression
of soldiers, police officers, gendarmes, border guards, coastguards, finance
police and prison officers, but inconsistencies in its judicial practice have
left numerous open questions. Answering these questions in the future is
certainly justified and necessary in order to ensure the full and effective
fulfilment of the State’s obligation to ensure proper functioning of the
armed forces and law enforcement bodies. All this is undetlined by the
fact that the role of the military and law enforcement personnel and the
importance of their work is becoming more and more important as a result
of increasing migration and the escalating and multiplying armed conflicts.
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In Hungarian
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A hon- és rendvédelmi testiiletek allomanyaba
tartoz6 személyek véleménynyilvanitashoz valo
joganak korlatozhatésaga az Emberi Jogok
Europai Birosaganak itélkezési gyakorlataban
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1. Bevezetés®

Az emberi szabadsag feltétlen tiszteletén alapuld jogrendek kivétel nélkiil
elismerik és biztositjak a véleménynyilvanitashoz valé jogot. Ennek
megfelelen rendelkezik ugy az Emberi Jogok Eurépai Egyezménye (a
tovabbiakban: EJEE), hogy mindenkinek joga van a kifejezés
szabadsagahoz, ami allami szervek beavatkozasatol mentesen és
orszaghatarokra tekintet nélkil gyakorolhat6. Az EJEE r6gziti tovabba,
hogy e jog magaban foglalja a véleményalkotas, az informaciok és eszmék
megismerésének, valamint kozlésének szabadsagat, amib6l adodoéan
egyszerre biztositja az Onkifejezés, tovabba a tarsadalmi és politikai
folyamatokban val6 részvétel lehetéségét.”

Erzelmeink, vagyaink és értelemmel biré gondolataink — széban, irasban,
nonverbalis jelekkel, alkotasokkal vagy barmely egyéb mddon torténé —
kifejezésének képessége emberi mivoltunk egyik sajatossaga. Nélkiile
személyiségink  kibontakoztatasa és  kozosségl  létink  egyarant
elképzelhetetlen lenne. A mindennapjainkra kozvetlenil vagy koézvetve
hatassal bir6 torténésekre adott valaszaink, azaz az egyes élethelyzetek
értékelésének, majd az annak eredményeként kialakitott véleményiink
masokkal torténé megosztasanak szabadsaga egyéni autonémiank alapja,
sorsunk formalasinak biztositéka.”

A véleménynyilvanitas joga mindezek mellett a polgari tarsadalmak
mikodését meghatarozo kézvélemény megteremtésében és alakitasaban is
nélkilozhetetlen szerepet jatszik. A jogallamokat jellemz6 demokratikus
dontéshozatal feltétele, illetve megerSsitéje a nyilt vita, amelynek soran
mindenki hangot adhat nézeteinek. A vélemények szabad ttkoztetésének
biztositasa  altal nyilik lehetéség valamennyi olyan gondolat
kinyilvanitasara, amely hozzajarulhat tarsadalmi problémaink me-
goldasahoz és az egyéni, valamint a kozosségi érdekek mind szélesebb

55 Megjelent az In Medias Res folyoirat 2023/1. szimaban (109-137.).
% Emberi Jogok Eurépai Egyezménye 10. cikk 1. bekezdés.
57V6. Pretty v. the United Kingdom, no. 2346/02, 2002. aprilis 29- itélet, 62. pont.
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korének megjelenitésére. Ezaltal a demokratikus allami berendezkedés
kialakitasanak és fenntartasanak egyik legfontosabb pillére a szélas-
szabadsag, amely — a kormanyzati intézkedésekkel szemben megfogal-
mazott kritika formajaban — eszkéz és egyben garancia a kozhatalmat
gyakorlok esetleges visszaéléseivel szemben.” Mindezek alapjan lthato,
hogy a véleménynyilvanitashoz val6 jog érvényestiléséhez mind egyéni,
mind tarsadalmi szinten elemi érdek fazddik.

A kifejezés szabadsaganak tiszteletben tartasara és védelmére vonatkozé
allami kotelezettség az alapjognak a kozfeladatot ellatd szervezetek és
személyek beavatkozasatol mentes gyakorlasa szavatolasan tul az ahhoz
clengedhetetlentl sztkséges feltételek megteremtésére is kiterjed. Erre
tekintettel az EJEE szerz6dé allamainak biztositaniuk kell a
véleményalkotashoz sziikséges kozérdekli informaciok kielégité modon és
kell6 id6ben torténé megismerésének lehetdségét, kulonos tekintettel a
kozugyeket érinté objektiv tdjékoztatasra. Emellett kotelesek tiszteletben
tartani a joghatosaguk ala tartozé személyek meggy6z6dését, amibdl
kovetkez&en sajat allaspontjukat nem eréltethetik rajuk és — nézeteik
alapjan — nem tehetnek kilonbséget kozottik. E korben emlitendd
tovabba a véleménynyilvanitds negativ szabadsaga, ami annyit tesz, hogy
senkit sem kotelezhetnek gondolatai kifejezésére.”

A szoélasszabadsag minden mas alapvetd jog érvényesithet6ségének és
védelmének nélkilozhetetlen eszkoze, igy kituntetett helyet foglal el az
emberi jogok kozétt. Mindazonaltal a véleménynyilvanitashoz vald jog
sem abszolut hatalyd, gyakorlasa azonban csak szlk kérben korlatozhato,
altalaban akkor, ha a megszoritas alapjaul szolgal6 érdeksérelem killénosen
sulyos. Az EJEE ezzel Osszefiggésben felhivja a figyelmet, hogy a
kifejezés szabadsaga kotelezettségekkel ¢és felel6sséggel is jar, igy
torvényben meghatarozott olyan alakszertségeknek, feltételeknek,
korlatozasoknak vagy akar szankcioknak vetheté ala, amelyek a
demokratikus tarsadalmakban elismert és szitkséges intézkedéseknek
mindsilnek. Az EJEE taxativ felsorolasa a megszoritasok lehetséges okai
kozott emliti a nemzetbiztonsag, a terileti integritas és a kozbiztonsag
megovasanak, a zavargas és a blncselekmények megel6zésének, a

58 V6. Handyside v. the United Kingdom, no. 5493/72, 1976. december 7-i itélet, 49.
pont.

% Dominika BYCHAWSKA-SINIARSKA: Protecting the Right to Freedom of Expression under the
European Convention on Human Rights. Strasbourg, Council of Europe, 2017, 13. és 15.

60



kozegészség, az erkolesok, valamint masok j6 hirneve és jogai védelmének,
a bizalmas értestlések nyilvanossagra hozatala megakadalyozasanak,
tovabba a birésagok tekintélyébe és partatlansigaba vetett hit
fenntartasanak érdekét (10. cikk 2. pont).

A korlatozas azonban ezekben az esetekben is csak a
véleménynyilvanitashoz valé jog gyakorlasanak egyes modozataira
vonatkozhat, annak 1ényeges tartalmat nem érintheti. Ugyanis az EJEE
egyetlen rendelkezését sem lehet ugy értelmezni, hogy az barmely allam,
csoport vagy személy részére lehet6séget biztositana olyan tevékenység
folytatasara vagy cselekedet végrehajtasara, amely az egyezményben
elismert szabadsagok megsértésére vagy a megszoritassal elérni kivant
céllal aranyban nem all6, annal nagyobb mértékd korlatozasara iranyul (17.
cikk). Az EJEE altal elismert és védelemben részesitett szabadsagjogok
tiszteletben tartasat az Emberi Jogok Eurépai Birdsaga (a tovabbiakban:
EJEB) biztositja az egyedi tigyekben benyujtott kérelmek elbiralasa révén.
A testiilet az alapjogi korlatozast kizardlag abban az esetben litja
igazolhatonak, ha a megszoritas

- olyan, megfogalmazasat tekintve kelléen pontos és vilagos jogi
norman alapul, amelynek cimzettjei — észszerd idSbeli keretek
kozott — el6zetesen megismerhetik a rajuk vonatkozé szabalyokat,

azok tényében felmérhetik magatartasuk lehetséges
kovetkezményeit,

- az EJEE-ben felsorolt érdekek valamelyikének megévasara iranyul,
tovabba

- a demokratikus tarsadalmak mikodése szempontjabdl sziikséges és
aranyos intézkedésnek mingsil.”’

A birésag — az egységes joggyakorlat kialakitasa érdekében — az EJEE-ben
foglalt szabadsagjogok, koztik a véleménynyilvanitashoz vald jog
korlatozhatésaga és annak terjedelme vonatkozasaban koételezé érvényd
iranymutatasok kialakitasara és kiadasara torekszik.

Mindazonaltal a megszoritasok sziikségességének ¢és mértékének
megitélése kapcsan a szerz6dé allamok bizonyos tetjedelmt mérlegelési

60 The Sunday Times v. the United Kingdom, no. 6538/74, 1979. 4prilis 26-i itélet, 49.
pont; Oberschlick v. Austtia, no. 11662/85, 1991. méjus 23-i itélet, 57. pont; The
Obsetver and The Guardian v. the United Kingdom, no. 13585/88, 1991. november 26-
i itélet, 56. pont; Rekvényi v. Hungary, no. 25390/94, 1999. méjus 20-i itélet, 34. pont.
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jogkorrel rendelkeznek, ugyanis a helyi — tarsadalmi, kulturalis és
torténelmi — sajatossagokat behatdéan ismeré nemzeti hatésagok a konkrét
esetekben felmertlé érdekosszetitkdzések feloldasakor a nemzetkozi
bir6sagnal kedvezébb helyzetben vannak.”' Az itélkezési gyakorlat soran
kimunkalt jogelvek és a dontések elemzésének eredményeképpen
megallapithatd, hogy a megszoritasok megengedhetSségét illetGen
elfogadott és alkalmazott mérce az egyes alapjogok esetében, s6t még
azokon belil is eltérd szigordsigt lehet.” Kiiléndsen igaz ez a
véleménynyilvanitas  szabadsagara, amelynek  korlatozhatésagaval
Osszefiiggésben a megnyilvanulas jellege és tartalma meghatarozo
jelentSséggel bir. Mig az alapjogi védelem a véleményekre azok érték- és
igazsagtartalmara tekintet nélkil kiterjed, addig a tényallitasok szigoribb
megitélés ald esnek, ugyanis valosagtartalmuk vizsgalat tirgyava tehet.”
Amennyiben a kijelentés ennek eredményeként hamisnak vagy kell6en ala
nem tamasztottnak bizonyul, nem részesilhet olyan szinti oltalomban,
mint az értékitéletek. Ugyanakkor a minden tényalapot nélkiil6z6, tulzé
vélemények szintén tilmutathatnak a kifejezés szabadsdginak hatarain.”

Annak eldontése, hogy egy megnyilvanulds tényallitaisnak vagy
értékitéletnek mindsil-e, a szerz6d6 allamok hatdsagainak jogkorébe

tartozik.” A birésag — a polgari tarsadalmak kialakulasaban és
mikodésében  jatszott  kiemelked6 — szerepére tekintettel — @ a

szblasszabadsag leginkabb védett belsé magjanak a politikai jellegti
véleménynyilvanitasokat tekinti, igy a kozéleti vitdk szabadsaga és ezzel
egyltt a kozszereplSk biralhatosaga a strasbourgi esetjogban minden egyéb
szolasnal magasabb szintd oltalomban részestil, még akkor is, ha ez masok
érdekeinek sérelmével jar.” Az ilyen jellegli megnyilvanuldsok kiemelt
védelmét jelzi, hogy a kifejezés szabadsagat érinté korlatozasok

61 Sunday Times (60. 1j.) 59. pont.

02 KOLTAY Andras: A sgdldsszabadsig alapvonalai - magyar angol, amerikai és enrdpai
dsszehasonlitasban. Budapest, Szazadvég, 2009, 108.

63 Lingens v. Austtia, no. 9815/82, 1986. julius 8-i itélet, 46. pont.

64 Jerusalem v. Austtia, no. 26958/95, 2001. februar 27-i itélet, 43. pont.

65 Pedersen and Baadsgaard v. Denmatk, no. 49017/99, 2004. december 17 itélet, 76.
pont.

% Handyside (58. 1j.) 49. pont; Lingens (63. 1j.) 42. pont.
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szitkségességének megitélése kapcsan a szerz6d6 allamokat megilleté
diszkrecionalis jog a politikai beszédre nem tetjed ki.”’

2. Témafelvetés

A véleménynyilvanitashoz valé jog a hadsereg, a rendérség, a csend6rség,
a hatarGrség, a parti 6rség, a pénzugyérség és a buntetés-végrehajtasi
szervezet allomanyaba tartozo személyeket ugyanugy megilleti, mint barki
mast, azonban a hon- és rendvédelmi testtiletek csak olyan jogi el6irasok
megléte és érvényesilése esetén tolthetik be rendeltetéstiket, amelyek
szavatoljak a hatékony mikodést biztosito fegyelem, valamint szolgalati és
fiigeelmi rend fenntartasat.”® Az EJEB tébb alkalommal is vizsgalta, hogy
ezek a kovetelmények miként egyeztethet6k Ossze a  kifejezés
szabadsagaval, amelynek eredményeként tobb elvi jelentéségti
megallapitast tett.

A vonatkoz6 jogesetek feldolgozasaval az alabbiakban azokra a kérdésekre
keresem a valaszt, hogy a bir6sag milyen szempontokat tekint iranyadonak
e specialis alanyok véleménynyilvanitashoz val6 joganak korlatozhatésaga
kapcsan, valamint ezek mennyire illeszkednek az alapjog gyakorlasat érinté
megszoritasok altalanos feltételrendszerébe. Még miel6tt azonban a
jogesetek ismertetésébe és elemzésébe kezdenénk, indokolt attekinteni
mindazon sajatossagokat, amelyek a fegyveres szervezetek mukodését
jellemzik.

3. A hon- és rendvédelmi testiletek mikodésének
sajatossagai

A fuggetlenség, a tertleti épség, valamint az orszaghatarok védelme, a
nemzetbiztonsagi érdekek érvényesitése, tovabba a kozbiztonsig és a
kozrend fenntartasa az allam legfontosabb kotelezettségei kozé tartozik. E
feladatokat a hon- és rendvédelmi testiiletek latjak el, amelyek kizarélag
akkor tolthetik be rendeltetésitket, ha egységes iranyitas alatt allnak,
soraikban pedig fegyelem, szigord szolgalati és fiiggelmi rend uralkodik.
Fegyelem alatt a jogszabalyokban, a fegyveres er6k miik6dését szabalyozo

67 Sunday Times (60. 1j.) 59., 65., 66. pont.
08 V6. Engel and Others v. the Netherlands, no. 5100-5102/71, 5354/72, 5370/72, 1976.
janius 8-i itélet, 100. pont.
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bels6 utasitasokban, tovabba az eloljarok altal meghatarozott
kovetelmények teljesitését értjik, ami az allomany valamennyi tagjanak
kotelessége. A fegyelem — Helmuth von Moltke talalé megfogalmazasa
szerint — ,,a hadsereg lelke. Kizarolag a fegyelem altal valik a hadsereg azza,
aminek lennie kell. A fegyelem nélkili hadsereg [..] haboruban
hasznavehetetlen, békében veszedelmes.” A szolgilati rend a
kotelességek teljesités¢hez és a feladatok végrehajtasahoz sziikséges, jol
kidolgozott, a gyakorlatban érvényesiil6 szervezeti és mikodési struktarat,
a jogosultsagok, valamint a kotelezettségek — mindenki szamara torténé —
pontos meghatarozasat, tovabba a hon- és a rendvédelmi testiiletek altal
végzett tevékenység személyi és dologi feltételeinek biztositasat jelenti. E
kovetelmények szavatoljak a fegyelem megteremtését és folyamatos
fenntartasat, igy a szolgalati rendet mindig, minden kértlmények kozott
be kell tartani és tartatni.

A fuggelem a fegyelem ¢és a szolgalati rend alapja, ami garantalja az eldljaro,
mas szolgalati koézeg és a feljebbvalé jogat parancsok és egyéb
rendelkezések  kiadasara, tovabba meghatarozza az  alarendelt
kotelezettségét azok teljesitésére. Mindez sajatos jogviszonyt feltételez a
fegyveres szervezetek és a kotelékikbe tartozé személyek kézott. A hon-
és a rendvédelmi testiiletek rendeltetés szerinti feladatainak ellatasa ugyanis
csak akkor biztosithato, ha az allomany tagjai kotelezettségeiket onkéntes
vallalas alapjan, élethivatasként, magukat az orszag és a tarsadalom
érdekeinek alarendelve, adott esetben testi épségik és életiik
kockaztatasaval, tovabba a szolgalat teljesitésével szitkségszerien egyttt
jar6  kotottségek, koztik egyes alapjogok gyakorlasa korlatozasanak
elfogadasaval teljesitik. A szolgalat ellatasara vonatkoz6 rendelkezések
maradéktalan végrehajtasat az engedelmességi  készség szavatolja,
amelynek alapja a szolgalati tekintély feltétlen tisztelete, mivel ennek
hianyaban — emberi természetiinkb6l adéddéan — nem vagyunk képesek
alavetni magunkat mésok akaratanak.”

A fegyveres szervezeteket — mindezek mellett — a bajtarsiassag szellemének
is at kell hatnia, ami annyit tesz, hogy az allomany tagjai kotelesek megadni
egymasnak az elvarhato tiszteletet, méltanyolni tarsaik becstletét és jogait,

0 Helmuth MOLTKE: Essays, Speeches, and Memoirs of Field-Marshal Count Helputh von
Moltke. New York, Harper & Brothers, 1893, 70.

70 SCHULTHEISZ Emil: A katonai biintetétorvény [1930. évi 11 torvénycikk] magyarizata Il. —
Kiilonos rész 1. Fiizet — Fiiggelemsértés. Budapest, Rado, 1934.) 3.
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timogatni a masikat a bajban és kimenteni a veszélybSl.”! E tényezSk
érvényestlése a katonasag, a rendérség, a csend6rség, a hatarérség, a parti
Orség, a pénzugyOrség és a  blntetés-végrehajtasi  szervezet
rendeltetésszer és hatékony mikodése szempontjabdl elengedhetetlen,
ezért megovasuk kiemelten fontos tarsadalmi érdek.

4. Esetjog

Az BEJEB azzal kapcsolatos allaspontjat, hogy e kovetelmények milyen
feltételekkel érvényesithetSk a kifejezés szabadsagaval szemben, az egyes
tgyekben hozott dontések alapjan ismerhetjik meg, amelyek
attekintésével a kérdéskort érinté joggyakorlat alakuldsanak nyomon
kovetésére is lehetéség nyilik.

4.1. Az Engel and Others v. the Netherlands tigy”?

Holland allampolgarok a hetvenes évek elején egymast kovetéen fordultak
a birésaghoz a katonai szolgalatuk teljesitése soran velik szemben
kiszabott fegyelmi bintetések és az tgyikben — az allomanyilletékes
parancsnokuk és a Legfels6 Katonai Birésag altal — lefolytatott elsé- és
masodfoku eljarasok jogszertségét vitatva. Kozilik Johannes C. Dona és
Willem A. C. Schul ugy vélte, hogy a fegyelmi eljaras soran a kifejezés
szabadsigihoz f(iz6d6 joguk is sériilt.”

4.1.1. A tények

A holland Sorkételes Katonak Egyestilete (Vereniging van Dienstplichtige
Militairen) 1971. augusztus 13. napjan demonstraciét tartott Ermelo
varosaban a haderénél ekkor katonai szolgilatot ellatdé személyek
részvételével. Miutan a helyi laktanya parancsnoka tudomast szerzett err6l,

71 V6. a katonak jogallasardl szolé német torvény (Wehrstrafgesetz) 12. §-aban
foglaltakkal.

72 Engel (68. 1j.).

73 Bzenkivil — a tobbi kérelmez6h6éz hasonléan — hivatkoztak a szabadsighoz és a
biztonsaghoz, valamint a tisztességes eljarashoz val6 joguk megsértésére, tovabba atra,
hogy a hatésagok katonai jogalldsuk miatt diszkriminaltak Sket, igy a birdsag — a targyi
Osszefiiggésekre tekintettel — egy eljaras keretében biralta el a beadvanyokat. A dontés e
vonatkozasai azonban témank szempontjabol nem Dbirnak jelent6séggel, igy
ismertetésitket mell6z6m.
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felszolitotta a rendezvényen megjelené alarendeltjeit, hogy haladéktalanul
térjenek vissza a kaszarnyaba, egyben igéretet tett arra, hogy az utasitas
teljesitése esetén a megmozdulasnak nem lesz kovetkezménye. Bar a
cimzettek eleget tettek a felhivasnak, néhanyukat nem sokkal ezt kovetéen
mas szolgalati helyre vezényelték, allitlag azért, mert részt vettek a
tintetésen.

Ezt kifogasolva a sorkatonai szolgalatot teljesité kérelmezSk az egyestlet
altal a laktanyaban terjesztett lap, az Alarm szerkeszt6jeként
kozremikodtek A legerésebb joga cimt publicisztika megjelentetésében,
amely a kovetkez6 kijelentéseket tartalmazta:

Swmits tabornok azg; ,alarendelyjeinek” azt irja: ,,Mindent meg fogok tenni azeért,
hogy megakaddilyozzam a [JOGsértéseteket!” Ugyanakkor éppen e a
Tabornok felelds Daalbuisen and Duppen dthelyezéséért, pedig tudvalevd, hogy
az eloljard torvényi rendelkezéseke kontisébe biijtatva sem gyakorolhatia jogkorét
visszaélésszeriien. A Tdbornok annyira hive a jognak, amennyire ag a3 ¢
érdekeit szolgdlja. [...] Az dltalinosan alkalmazhbatd biintetéseken feliil a
hadsereg vegetdinek intézkedések egésy sora dll rendelkezésére a katondk
elhallgattatdsahozg, amelyek kil az dthelyeés csupan ag egyik eszkiz.
Mindezt nem  sgiintetik meg a parlamentben feltett kérdések, legfeljebl
dvatosabba teszik dket. Csak akkor lebet ennek véget vetni, ha azok, akik
sajat hatalmnkat kizdrolag biintetések és megfélemlitések révén gyakorolhatiifk,
kénytelenek lesznek valami rendes munka utan nézni.

A laktanya parancsnoka ugy itélte meg, hogy e kijelentések
Osszeegyeztethetetlenek a fegyelem koévetelményével, ezért a lap
terjesztését atmenetileg felfiiggesztette, és intézkedett az eset kivizsgalasa
érdekében. Az eljaras eredményeképpen Donat harom, mig Schult négy
hénap tartami — fegyelmezd egységben végrehajtandé — elzaras
buntetéssel sujtottak a katonai bunteté térvénykonyvrél szolé holland
torvény akkor hatalyos 147. cikke szerinti fegyelemsértés elkovetése
miatt.”* Mindkét kérelmez& esetén stlyosité kériilményként értékelték,

74 A vonatkozo térvényi rendelkezés értelmében az a személy, aki szoban, frasban, képi
formdban, arckifejezéssel vagy taglejtéssel kifejezésre jutatott gondolatai révén a
fegyveres er6k fegyelmének aladsasara torekedett, valamint az, aki, tudva arrdl, hogy
valamely frasmi vagy dbrazolas ilyen valés tartalommal bir, azt tetjesztette, kiallitotta,
kozszemlére tette, tovabba terjesztés végett raktarozta, harom évig terjedd
szabadsagvesztés buntetéssel volt sujthat. Az elzarast annak elszenveddje szigoritott
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hogy hasonlé jellegli cselekmények miatt mar a korabbiakban is
felel6sségre vontak Sket. Az érintettek fellebbezésének eredményeként
eljard Legfels6 Katonai Birdsag a lényegét tekintve helybenhagyta az
allomanyilletékes parancsnok dontését, azonban Schul buntetését harom
honap idétartamra mérsékelte.

4.1.2. A dontés

A strasbourgi birdsag altalanossagban ramutatott, hogy az EJEE személyi
hatalya a fegyveres erék tagjaira is ugyanugy kiterjed, mint a szerz6d6
allamok joghatdsaga ala tartoz6 barmely mas személyre, azonban annak
alkalmazasa soran figyelembe kell venni életviszonyuk sajatossagait (54.
pont). A konkrét tgyet illetéen az eljaré tanacs els6 Iépésben
megallapitotta, a kiszabott buntetésck beavatkozast jelentettek az
érintettek véleménynyilvanitashoz val6é joganak gyakorlasaba, majd azt
vizsgalta, hogy a sérelmezett megszoritasok legitim célra iranyuld, a
demokratikus  tarsadalmak  muakodése  szempontjabdl  szikséges
intézkedésnek mindsultek-e (95-96. pont).

A holland kormany érvelése szerint a kifogasolt eljarasok, szankciok a
hadseregen beliili zavargasok megel6zésére iranyultak, azaz olyan érdeket
szolgaltak, amelynek védelmében — a konvenciéban irtaknak megfelel6en
— igazolhato a szabadsagjogot érinté korlatozas (97. pont). A nagykamara
elvi éllel rogzitette, hogy a kozrend védelme a tarsadalom meghatarozott
csoportjain beltl uralkodé szabalyozott viszonyok fenntartasara is kiterjed,
ugyanis azok megbomlasa kihatassal lehet a kozosség egészére. Ez
kilonosen igaz az allami feladatokat ellaté szervekre, koztik a
honvédségre, ezért a testileten belili zavargas megelézése az EJEE
alkalmazasa szempontjabodl legitim célnak mindsil (98. pont).

A birésag kiemelte tovabba, hogy a kifejezés szabadsaga a katonakat
ugyanugy megilleti, mint barki mast, azonban a hadsereg rendeltetésszerd
mikodése aligha képzelhet6 el olyan szabalyok nélkil, amelyek az ezt
biztosité fegyelem — példaul irasmivekkel torténé — aladsasanak
megakadalyozasat célozzak (100. pont). Az itélet indokolasa szerint a
katonak véleménynyilvanitishoz valé jogat korlatozé intézkedések
felilvizsgalata soran — a fegyveres erék sajatos élet- és szolgalati

kérilmények kozott toltdtte, amelynek soran legalabb egy hoénapig kimendt sem
kaphatott.
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viszonyain, valamint az allomany tagjait terhel6 kilonleges
kotelezettségeken és felel6sségen til — nem hagyhaté figyelmen kivil,
hogy a megszoritasok sziikségességének és mértékének megitélése kapcsan
a szerz6d6 allamok némi mozgastérrel rendelkeznek (100. pont).

A tanacs mindezek mellett azt is értékelte, hogy a publicisztikat olyan
id6szakban kezdték terjeszteni, amikor mar eleve fesziilt 1égkor uralkodott
a laktanyaban, {gy Dona és Schul cselekménye a hadseregen belili rendre
nézve fokozott veszélyt hordozott magaban. Ilyen kérilmények kozott a
holland hatésagok okszerden jutottak arra a kovetkeztetésre, hogy a
kérelmezbk tevékenysége a katonai fegyelem alaasasara iranyult, ezért a
kifogasolt eljarasok meginditisa és a buntetések kiszabasa — a
véleménynyilvanitashoz valé jog visszaélésszerl gyakorolasa miatt —
indokolt és sziikséges intézkedésnek mindsult (101. pont). Erre
figyelemmel a nagykamara megallapitotta, hogy nem sértették meg
az BJEE 10. cikkét, igy a kérelmek vonatkozo részeit elutasitotta.

4.2. A Hadjianastassiou v. Greece ligy’>
4.2.1. A tények

A gorog légierénél repilémérnokként szolgalatot teljesité Constantinos
Hadjianastassiou szazados az Elfon gazdasagi tarsasag felkérésére
tanulmanyban 6sszegezte az iranyitott rakétak tervezésével és gyartasaval
kapcsolatos  szakmai meglatasait, amelyet 1983-ban a megbizo
rendelkezésére bocsatott. Mivel a ma titkos katonai informacidkat is
tartalmazott — a buntetSjogi felel6sség kivizsgalasa érdekében inditott
eljaras eredményeként —, minGsitett adattal visszaélés elkovetése miatt két
év hat honap szabadsagvesztés buntetésre {télték. A masodfokon eljaré
birésag azonban ugy talalta, hogy a terhelt csak kisebb jelent&ségi
informacidkat tett hozzaférhetévé illetéktelen személyek szamara, ezért a
szabadsagvesztés tartamat — a cselekmény enyhébb jogi megitélésre
figyelemmel — 6t honapra mérsékelte, végrehajtasat pedig probaidére
felfiggesztette. Miutan a semmitdszék elutasitotta fellebbezését, a
katonatiszt annak megallapitasat kérte az EJEB-t6l, hogy megsértették a
kifejezés szabadsagahoz valé jogat.

75 Hadjianastassiou v. Greece, no. 12945/87, 1992. december 16-i {télet.
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4.2.2. A dontés

A birésag ramutatott, hogy az EJEE a szakmai kérdésekben kifejtett
nézeteket is védelemben részesiti, igy a kifogasolt intézkedés a
véleménynyilvanitas joganak korlatozasaként értékelends (39. pont). Az
itélet indokolasa szerint a hadiipari eszk6zok tervezésével, valamint
gyartasaval kapcsolatos muszaki ismeretek kozzététele sértheti vagy
veszélyeztetheti a szerz6d6 allamok nemzetbiztonsagi érdekeit, ezért az
ilyen jellegti informaciok felfedésének megakadalyozasa és szankcionalasa
az BJEE alkalmazasa szempontjabol legitim célnak mindsiil (43—45. pont).

Az eljar6  tanacs  kiemelte, hogy az alapjogi  korlatozas
megengedhetSségének vizsgalata soran — a fegyveres erék tagjainak
kilonleges kotelezettségei mellett — figyelembe kell venni, hogy a
kérelmezé katonatisztként, a légierd kisérleti rakétaprogramjanak
iranyitojaként fokozott felel6sséggel tartozott a tudomasara jutott
bizalmas informaciok megbrzéséért (46. pont). Mindezekre figyelemmel a
testtilet ugy itélte meg, hogy a gbrog birdsagok altal - mérlegelési jogkdrben
- meghozott dontés a nemzetbiztonsagi érdekek védelméhez fGz6d6
tarsadalmi elvarason alapult, ezért Osszhangban allt az EJEE
rendelkezéseivel.

4.3. A Vereinigung Demokratischer Soldaten Osterreichs and
Gubi v. Austria tgy’°

Az osztrak hadkotelesek érdekeit védé tarsadalmi szervezet és a sorkatonai
szolgalatanak teljesitését 1987. julius 1-jén megkezd6 Berthold Gubi altal
elSterjesztett kérelem lényege szerint a salzburgi Schwarzenberg laktanya
eloljar6i  és a  honvédelemért felel6s minisztérium tisztségvisel6i
megsértették az EJEE el6irasait, amikor véleménynyilvanitashoz vald
joguk gyakorlasaban korlatoztak 6ket. Témank szempontjabol — a specialis
alanyisagra tekintettel — az itélet azon vonatkozasai birnak jelentséggel,

76 Vereinigung demokratischer Soldaten Osterreichs and Gubi v. Austtia, no. 15153/89,
1994, december 19-i itélet.
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amelyek a kifogasolt intézkedések idején az osztrak haderé kotelékébe
tartozo6 kérelmez6t érintik.”’

4.3.1. A tények

A helyi kommunista part tagjai k6z¢é tartozé Gubi katonai eskiijének
letételekor tiltakozasat fejezte ki az Osztrak Koztarsasag szovetségi
elnékével szemben, majd tarsaival nyilt levélben emelt kifogast egyes
szolgalati kotelmek miatt, valamint részt vett egy olyan peticio
elinditasaban, amely a katonai szolgalat lelkiismereti okbdl torténd
megtagadasara 6sztonzott (9. pont). Ennek eredményeként el6ljaroi tobb
alkalommal figyelmeztették, hogy tartézkodjon a fegyelemsért6
magatartastol. A kérelmez6 azonban 1987. december 29-én
kozremikodott a kritikus hangvételd cikkeket tartalmazé ,,Der Igel”
magazin akkor megjelent lapszamanak laktanyan beliili terjesztésében.

A cikkek szerz6i, koztik Gubi, biraltak a kiképzést, a szolgalati panaszok
miatt indult eljarasok eredményét és a sorkatonasag intézményével
kapcsolatos kormanyzati iranyelveket, tovabba megvitattak a sajtéban
megjelent, valamint az Gjoncok szakszervezetének kongresszusan a
hadsereget érintéen elhangzott kritikakat (10. pont). A kiadvanyok
terjesztéséhez és kozszemlére tételéhez — a vonatkozo jogi rendelkezések
értelmében — a laktanya parancsnokanak jévahagyasara lett volna sziikség,
ezért ennek hianya miatt eloljaréi ismételten figyelmeztetésben
részesitették a kérelmez6t. Gubi emiatt panaszt terjesztett elé, amelyet a
honvédelemért  felelés  minisztérium  részérél  eljaré  tanacs
megalapozatlansagra hivatkozva elutasitott. Ezt kovet6en Gubi az osztrak
alkotmanybirésaghoz fordult, azonban a testilet allaspontja szerint az
abban foglaltak nem vetettek fel valos alapjogi problémat, igy kérelemének
érdemi elbiralasat mell6zték.

77 Az egyestlet azt sérelmezte, hogy a honvédelemért felel6s miniszter nem engedélyezte
az altaluk kiadott ,,Der Igel” cimi folydirat ingyenes — a hivatalos katonai magazinnal
egyltt torténd — tetjesztését a laktanyakban, holott mas érdekvédelmi szervezetek lapjai
szamara felvaltva biztositottak ennek lehetSségét. A kérelem elutasitdsat azzal
indokoltak, hogy a kiadvanyban teret engedtek a sorkatonai szolgalat intézményét
negativ szinben feltiintets, ezaltal annak tekintélyét aladso, valamint egyes politikai
partok e korben kifejtett nézeteit megjelenité cikkeknek. Mindazonaltal a folydirat
el6fizetés utjan torténd terjesztését nem akadalyoztak a katonai objektumokban.
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4.3.2. A dontés

A strasbourgi birésiag megallapitotta az alapjog gyakorlasat érinté
korlatozas tényét, valamint azt, hogy a kifogasolt intézkedés a haderén
belili rend megdvasara iranyult. Ezt kovetéen azt vizsgalta, hogy a
beavatkozas nyomos tarsadalmi sziikségletet elégitett-e ki és aranyban allt-
e az elérni kivant legitim céllal. Korabbi allasfoglalasait megismételve
kifejtette, hogy a véleménynyilvanitas szabadsagat a fegyveres erék
rendeltetésszerd muikodését veszélyeztet megnyilvanulasok
megakadalyozasa érdekében korlatozo, valamint joghatranyt kilatasba
helyez6 torvényi rendelkezések a demokratikus tarsadalmak mutkoédése
szempontjabol sziikséges intézkedésnek mindstlnek. Ramutatott azonban
arra is, hogy a kifejezés szabadsaga a sért8, sokkold, valamint a k6z6sség
egészét vagy valamely részét zavar6 informaciokra és véleményekre is
kiterjed (36. pont). Ebbél kévetkezéen a katonak sem zarhatok el
biralatok,  kritikai  észrevételek  megfogalmazasatl, hiszen a
véleménynyilvanitas joga Sket is megilleti.

Tgy a birdsag a tovabbiakban arra a kérdésre kereste a vélaszt, hogy Gubi
publicisztikdja és az altala terjesztett folyoiratban megjelent tovabbi cikkek
valés veszélyt jelentettek-e a hadsereg fegyelmére és ezzel egytitt
rendeltetés szerinti feladatainak ellitdsaira nézve. Az eljard tanacs
meglatasa szerint az {frasmiivek ugyan tobb, a katonasag mikodését érintd
panaszt tartalmaztak, reformokat javasoltak, valamint a jogorvoslati
eljarasok igénybevételére Osztondztek, azonban szatirikus stilusuk, éles
hangvételiik ellenére sem sarkalltak engedetlenségre vagy erdszakra, és
nem vontak kétségbe a hader6 hasznossagat. Az ilyen jellegli gondolatok
megfogalmazasat viszont a demokratikus allamok honvédelmi
testiileteiben éppugy toleralni kell, mint a tarsadalmak keretein belil,
amelyeket szolgalnak, ezért a vizsgalt megnyilvanulasok nem lépték tdl a
kifejezés szabadsaganak hatarat (38. pont).

Bar a folydirat hatasara a Schwarzenberg laktanyaban szolgalatot teljesité
katonak kozott fesziltség alakult ki, a kamara allaspontja szerint nem
kellett annak realis veszélyével szamolni, hogy ez a sereg egészére
atterjedhet (39. pont). Mindezek alapjan a birdsag arra a kévetkeztetésre
jutott, hogy a kifogasolt intézkedés nem allt aranyban az elérni kivant céllal,
ezért a véleménynyilvanitashoz valé jog gyakorlasanak korlatozasa az
EJEE vonatkozo rendelkezésének sérelmével jart.
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4.4. A Grigoriades v. Greece ligy’®

4.4.1. A tények

A g6r6g hader6 tartalékos tisztjelolt hallgatoja, Panayiotis Grigoriades az
allomanyba vételét kovets két év elteltével nem kivanta meghosszabbitani
szolgalati  jogviszonyat. Dontése indokaként az allomanyilletékes
parancsnokanak 1989. majus 10-én kildott levelében a kévetkezéket adta

elé.

MAGANVELEMENY

[ Tiltakozom szolgdlati jogviszonyom  meghosszabbitdsa ellen egy olyan
biintetés kiszabdsa miatt, amellyel a katondk jogainak védelme érdekében
kifejtett tevikenységem miatt sijtottak. [...Ulgy vélem, egy dltalinos, a
szemeélyes szabadsag elismeréséneke  elfojtdsdra iranynld szemlélet részeként
marasgtaltak el. A sgemélyes érdektd] fiiggetleniil, dltalinossagban véve is
elfogadhatatlannak és alkotmdinyellenesnek tartom a fiatal katondkat sijtd
biintetést, Riilonosen azon esetekben, amikor ag ilyen jellegii joghdtrany ag
ifjisdg ideoldgiai és tarsadalmi vonatkozdsii emberi jogainak elismerése irdnti
kiizdelemmel és sgemélyiségiiknek a katonai testiilettel s3embeni védelmével dll
dsszefiiggésben.  Huszonnégy — honapja  kiizdve ez ellen  [...]  ezennel
FELJELENTEST feszek [... ajmiatt, mert a katonasig ember- és
tirsadalomellenes szervezet, amely természeténél fogva a béke ellen van. [... A]
szolgdlat - menete  felelds  megannyi  biincselekményért  és  agresszivitdsért
tarsadalmunkban, mivel erdszakossdga révén olyan pszichés hatdst vilt ki,
amely legydzi ag exekkel sgembeni — erkilesbil és lélekbdl fakadd — ellendllist.
A honvédség egy biindzd és terrorista sgervezet, abol megfélemiitésre épiild légkor
uralkodik [...] nyilvanvaldan azzal a céllal, hogy ag embereket ezen elnyomd
testiilet részevé tegyék. |... A] katonai életkiriilmények |...] drtalmasak, és
nines semmilyen egésgséges formdja az ellendllisnak, valamint iildozik a
pdrbeszéd  irdnydba  tett  erdfesgitéseket, ami  teljes  kiszolgdltatottsagot
eredmenyez. |... A katonasig éppen exért] egy veszélyes intézmény, amit meg
kellene sziintetni. [... A honvédelemeért felelds] minisztérinm része egen elnyomd
rendsgernek, és  osgtinzi  azt. A tiltakozds  ezen  eszkizével  |...]
HARCOLUNK, |[...] hogy a minisgtérinm mozditsa eld a haderd validi

8 Grigotiades v. Greece, no. 24348/94, 1997. november 25-i itélet.
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ellendrzését, és vonja felelisségre a tekintélyelvii rendszert kialakitd és fenntartd
személyeket, ahelyett, hogy e jelenségek midszeres elpaldstolisdra tirekedne, |...]
hogy véget vessiink a megkiilinbotetésnek, a kivételezésnek és a személyi
figgdségnek, amelyek a korrupt rendserek eszkizel. |... Mjostantdl kezdye
visszantasitom, hogy ilyen feltételek mellett egyenrubit viseljek. Ha felvenném,
1gy érexném, lelkiismereti valsagha keriilnék. [...] Mi, az 7j nemzedék, minden
kisérletnek ellen fogunk dllni, ami a gyengeséghdl fakad és a katonai rend
szekértoldja. Ez ag, amiért nem tudom elitélni a s30kést és az, engedetlenséget,
amelyek az alapvetd emberi jogokbdl erednek és dsszhangban dllnak a gordg
alkotmdnnyal. |... H]atdrozottan hiszek abban, hogy ily modon kell kiizdeni
a tarsadalom felszabaditdsaért és a békéért.

Egy tartalékos tisztjelolt hallgaté beszamolt réla, hogy tarsa a levél egy
példanyat atadta neki, ugyanakkor arra vonatkozéan nem merdlt fel adat,
hogy arrél tovabbi masolatok is készultek.

A ioanninai katonai torvényszék a honvédség tekintélyének megsértése
miatt harom hoénap tartamd — bortén  végrehajtasi fokozatd —
szabadsagvesztés ~ buntetésre  itélte  Grigoriadest a  katonai
blintet6torvénykonyvrdl szolo, akkor hatalyos gorég torvény 74. cikke
alapjan.” A masod- és harmadfokon eljar6 birésiagok helytallé indokaira
tekintettel — helybenhagytak a  dontést, ezért az  érintett —

véleménynyilvanitashoz valé joganak sérelmére hivatkozva — az EJEB-hez
fordult.

4.4.2. A dontés

Az eljaré tanacs itéletében rogzitette, hogy a gorog hatésagok korlatoztak
a kérelmez6t véleménynyilvanitashoz valdé joganak gyakorlasaban,
azonban a kiszabott biintetés a nemzetbiztonsag alapveté érdekeinek
védelmét, valamint a kozbiztonsdg fenntartasat célozta (41. pont). Erre
tekintettel kizarolag abban a kérdésben kellett allast foglalnia, hogy a
beavatkozas ezen — az egyezmény altal a megszoritas jogszer indokaként

7 A vonatkozo térvényi rendelkezés értelmében a katonai dllomany azon tagja, aki a
lobog6, a fegyveres eré vagy a parancsnoksiga altal hasznalt jelkép tekintélyét
megsértette, hat honapig terjedé szabadsagvesztés biintetéssel volt sujthaté. Ha az
elkovetd tiszt volt, rendfokozatatdl is meg kellett fosztani.
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elismert — igények érvényesitéséhez szikséges és azzal aranyban allo
intézkedésnek mindsitheté-e.

A kifejezés szabadsaga a katonakat is ugyanugy megilleti, mint barki mast,
azonban annak gyakorlasa a honvédség rendeltetés szerinti feladatainak
ellatasa érdekében — az alapjog lényegi tartalmat nem érinté6 —
korlatozasoknak vethet6 ala. A birdsag allaspontja szerint a hadsereget
mint intézményt altalanossagban véve birald kijelentések azonban - a
hatékony ~ mikodést  biztosit6  fegyelem  alaasasara  iranyuld
megnyilvanulasokkal szemben - nem szolgaltatnak elegendé alapot
megszorito intézkedések alkalmazasahoz (45. pont).

A levél elemzésének eredményeként a nagykamara ramutatott, hogy az
kétségkiviil erés és indulatos megjegyzéseket tartalmazott a gorog
hadseregre nézve, azonban azok egy annak muakodését érinté altalanos,
valamint hosszas fejtegetés részét képezték. Megallapitotta tovabba, hogy
nem szerepelt benne a cimzett vagy barmely mas személy ellen iranyul6d
sérté  kijelentés, majd kiemelte, hogy a kérelmezé nem hozta
nyilvanossagra levelének tartalmat, és szélesebb koérben sem ismertette
(46-47. pont).

Mindezekre figyelemmel a biréi tandcs ugy {télte meg, hogy a
megnyilvanulas jelentéktelen hatast gyakorolt a fegyelemre, ezért a
kifogasolt intézkedés a  demokratikus tarsadalmak  mukodése
szempontjabdl szitkségtelen volt (48. pont).

4.5. A Rekvényi v. Hungary tigy?3?
4.5.1. A tények

A Magyar Koztarsasag Alkotmanyrdl szold 1949. évi XX. torvény 1994.
januar 1. napjatol hatalyos 40/B. § (4) bekezdése ugy rendelkezett, hogy
,»a fegyveres erék, a rendérség és a polgari nemzetbiztonsagi szolgalatok
hivatasos allomanya tagjai nem lehetnek tagjai partnak, és politikai
tevékenységet nem folytathatnak”® Az indokolds szerint e
torvénymodositassal a hon- és rendvédelmi testiiletek politikamentes
muikodését kivantak biztositani. A magyar rendérség rendelkezési

80 Rekvényi (60. 1j.).
81 Lasd 1993. évi CVIL t6rvény az Alkotmany moédositasardl 3. §.
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allomanyaba tartozé Rekvényi Laszl6 rend6r szazados, a Fiiggetlen
Rendérszakszervezet elndke ezt sérelmezve inditvanyt tett a honvédség, a
hatar6rség, a rendSrség és a polgari nemzetbiztonsagi szolgalatok
hivatasos allomanyu tagjainak politikai jogait korlatoz6 jogszabaly
alkotmanyellenességének, valamint nemzetk6zi szerz6désbe ttkézésének
utélagos  vizsgalatira és megsemmisitésére, azonban a magyar
Alkotmanybirésag hataskérének hianyara hivatkozva érdemi vizsgalat
nélkil elutasitotta azt. Emiatt a rendértiszt 1994. aprilis 20-an az EJEB-
hez fordult annak megallapitasat kérve, hogy a térvénymodositassal a
magyar allam megsértette a véleménynyilvanitas, valamint a masokkal valé
egyestlés  szabadsagahoz fGz6d6  jogat, tovabba a  hatranyos
megkiilonboztetés tilalmanak az EJEE-ben irt alapelvét.

4.5.2. A dontés

A nagykamara mindenekel6tt leszogezte, hogy a politikai tevékenység a
véleménynyilvanitas egy fajtaja, igy az EJEE 10. cikkének hatalya az ilyen
tipusi megnyilvanulasokra is kiterjed. Mivel e szabadsagjog — a
katonakhoz és a koztisztvisel6khoz hasonléan — a rendvédelmi testiletek
hivatasos allomanyu tagjait is megilleti, a kifogasolt alkotmanyos
rendelkezés korlatozta a kérelmezé véleménynyilvanitashoz valé jogat (26.
pont).

A birésag — fitélkezési gyakorlatinak a bevezetében emlitett harmas
kritériumrendszerébdl kiindulva — el6szOr azt vizsgalta, hogy a
megszoritast kell6 pontossaggal és oly moédon foglaltak-e térvénybe, amely
lehet6séget biztositott az érintettek szamara a rajuk vonatkozé szabalyok
el6zetes megismerésére. B kitétellel 6sszefiiggésben a testiilet ramutatott,
hogy az el6relathatésag nem abszolut jelleg kévetelmény, hiszen az élet
minden tertiletére kiterjed6 szabalyozas eleve nem varhaté el a
jogszabalyoktol. Emellett nem hagyhato6 figyelmen kivil az sem, hogy a
normak meghatarozasainak egzaktsaga jelentés mértékben fiigg a rendezni
kivant jogtertlet sajatossagaitol, a cimzettek szamatol és azok jogallasatol.
Erre vezethet6 vissza az itélet azon megallapitasa is, hogy az alkotmanyos
rendelkezésektS]l megkivant pontossag szintje — altalanos jellegiiknél fogva
— alacsonyabb lehet az egyéb torvényektdl elvartaknal (34. pont). Az eljard
tanacs kiemelte, hogy a politikai tevékenység fogalma — annak
természetébdl addéddéan — egyébként sem hatarozhaté meg abszolut
mobdon.
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Mindezek alapjan a nagykamara agy talalta, hogy a katonak politikai jogait
korlatoz6 alkotmanyos el6iras — az e korben jogszerten folytathato
tevékenységeknek a dontéshozatal idején hatilyos alacsonyabb szintd
jogszabalyokban meghatirozott voltira is figyelemmel® — elég vilagos és
egyértelmd volt ahhoz, hogy a kérelmez6 elére lassa magatartasa
lehetséges koévetkezményeit (36-38. pont). Ennek kapcsan itéletének
indokolasaban arra is emlékeztetett, hogy a hazai térvények értelmezése és
alkalmazasa els6dlegesen a nemzeti hatésagok feladata, igy a sérelmezett
rendelkezés tartalmanak kibontasa - tovabbi részletszabalyok hianyaban -
a magyar birésagokra tartozik. A korlatozas céljat illeten a testilet
kifejtette, hogy az allami tisztségvisel6k — koztik a rend6rék — kotelezése
a politikai tevékenységtél valé tartézkodasra a kozintézmények
depolitizalasanak, ezaltal a pluralis demokracia fenntartasanak céljat
szolgalja. Mivel a rendbrség a kozbiztonsag és a belsé rend védelme
érdekében Kkifejtett tevékenysége soran az allampolgarok személyi
szabadsagat korlatozé kozhatalmi aktusokat is gyakorol, intézkedéseik
befolyastél mentes gyakorlasanak szavatolasa kiilonos jelentéséggel bir. A
birésag kiemelte, hogy e megfontolasok alapjan — Magyarorszagon kivil is
— szamos allam korlatozza a rend6rok politikai jogait.

Minderre figyelemmel a nagykamara ugy itélte meg, hogy a politikai
semlegesség megszilarditasa és fenntartasa minden demokratikus allamban
torvényes cél lehet. Az indokolasaban utalt arra is, hogy e célkitizés
kilonos sullyal esik latba azokban az orszagokban, amelyek korabbi
totalitarius berendezkedése nagymértékben tamaszkodott a rendSrségnek
az allampart iranti elkGtelez6désére (41. pont). A testtlet allaspontja
szerint a sérelmezett alkotmanyos rendelkezés — a rend6rok politikai
szabadsagjoganak lényegi tartalmat nem érintve — kizarolag a rendvédelmi
testiilet  figgetlen  és  partatlan ~ mikodését  veszélyeztetd
megnyilvanulasokat tiltotta. Ebbol kévetkezben politikai jogaikat — koztitk
a kozugyeket érint6 véleménynyilvanitas elsédleges eszkozeként szamon

82 Tiasd 1989. évi XXXIV. torvény orszaggytlési képvisel6k valasztasardl 2. § (1) és (3)
bekezdés, 5. § (1) bekezdés, 10. § (1) és (3) bekezdés; 1990. évi LV. térvény az
orszaggyilési képviselok jogallasarol 1. § (1) és (4) bekezdés, 8. § (1) bekezdés, 23. § (1)
bekezdés, 25. § (1) bekezdés; 1994. évi XXXIV. térvény a rend6rségrol 2. § (3) bekezdés,
7. § (9 és (10) bekezdés; 1/1990. (I. 10.) BM rendelet a Magyar Koztirsasig
Rend6rségének Szolgalati Szabalyzatardl 430., 432-435., 437-438., 470., 472-474. és
477. pont; 3/1995. (I11. 1.) BM rendelet a Rend8tség Szolgalati Szabalyzatirdl 106. § (5)-
(6) és (9) — (10) bekezdés.
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tartott valasztéjogot — alacsonyabb szint jogszabalyokban meghatarozott
moédon a tovabbiakban is gyakorolhattak, igy az intézkedés aranyban allt
az elérni kivant torvényes céllal (49. pont).

Mivel a kérelmezo6nek a véleménynyilvanitashoz, valamint a masokkal valé
egyestlés szabadsagahoz fiz6d6 jogait érinté — részben a rendérok
kilonleges jogallasbol ad6do — korlatozas az EJEE alapjan igazolhato, a
sérelmezett rendelkezés diszkriminativ jellege szintén kizarhaté (61-62.
pont). A birésag mindezek alapjan ugy dontott, hogy a
véleménynyilvanitas és az egyesiilés szabadsaganak teljes elvonasaval nem
jaro, az elérni kivant térvényes cél érdekében alkalmazott korlatozas nem
sértette az EJEE altal biztositott szabadsagjogok egyikét sem.

4.6. A Szima v. Hungary tigy®’

4.6.1. A tények

A magyar rendérség rendelkezési allomanyaba tartozé Szima Judit rend6r
alezredes 2007-ben és 2009-ben tobb irast tett kozzé az altala képviselt
Tettrekész Magyar Rendérség Szakszervezet honlapjan (www.tmrsz.hu),
amelyekben az alabbi kijelentések is szerepeltek:

Rendszeres ag ellentételezés nélkiili tiilnmunka végegtetése...
Nyilpanvald jarandosdgokat nem fizetnek ki évek dta a kisrenddroknek...

Ma mdr sginte csak ag lebet renddri vegetd, akinek vagy politikai
tamogatottsiga  van, vagy pedig renddri vegetok  rokona,  egyenesdgi
leszdrmazotya.

Miért esoddlkozunk azon, hogy amikor torvénysértd, hatalmaskods kiskirily
rendori vezetdk jogsértései Rovetkezmények nélkiil maradnak, akkor egyes
kisrendorik is wveszik maguknak a bdtorsdgot, hogy tirvénysértéseket
kdvessenek el?

A magyar renddrség beosztotti dllomanya egyre jobban kisemmizett, sajit vezetd
altal sok esetben megalazott.

A renddri vegetés ismét taniibizonysagat adta annak, hogy |[...] képtelen
pdrtsemleges és politikailag is semleges midon fenntartani a kozrendet. Ismét

83 Szima v. Hungaty, no. 29723/11, 2012. okt6bet 9-i itélet.
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bebizonyosodott, hogy a renddrség elsdsorban nem az addfizetd dllampolgirok
kdzgrendjéneke  biztositasa, hanem a Magyarorszdgot gazdasagi és mordlis
végvesélybe sodrd, regndld politikai vezetdk uralmdnak a fenntartdsdt tartja
elsdlegesnet.

A szakmaiatlan, a rendiri eskii szellemétdl idegen, nemzetellenes renddri
vegetok dltal tandisitott magatartisok minden eddig tapasztaltndl miélyebb
mordlis sgakmai vilsagba taszitottak a renddri dllomdnyt és annak tarsadalmi
megbecsiilését.

Az Orszdgos Rendor-fikapitinysag vezetdje naprol napra tanibizonysdgit
adja annak, hogy a rendirség vegetésénél sokkal jobban ért pajzan versek
irogatdsdhoz, a Tettrekész Magyar Renddrség Szakszervezete munkdjanak
akaddlyozdsihog, vagy akdr egy rendirségi popenekar menedgseléséhez,
mintsem hogy egylittmiikodion a renddrség azon repregentativ szakservezetével,
amelynek soraiban legnagyobb aranyban taldlhatok meg az utcai s3olgalatot
teljesitd kirenddrik.”

A fenti idézeteket tartalmazé dokumentumok internetre torténd
feltoltésével Szima  kijelentései a nagy nyilvanossig szamara
hozzaférhetévé vialtak, azokat szamos — név szerint is azonosithaté —
rend6r olvasta. Az emiatt indult bilintetéigyben a Févarosi Birdsag
Katonai Tanacsa 2010. aprilis 29-én folytatélagosan elkovetett bujtogatas
vétsége miatt négyszaz napi tétel, napi tételenként 400 forint
pénzbintetésre és lefokozasra itélte a rendortisztet, tovabba kotelezte a
nyomozas soran felmeriilt bliniigyi koltség viselésére.”

A masodfok eljarasban a Févarosi [tél6tabla Katonai Tanacsa — az ftéletet
megvaltoztatva — kétrendbeli folytatdlagosan elkGvetett bujtogatas
vétségének mindsitette a cselekményt, egyéb vonatkozasban azonban
helybenhagyta az els6foku itéletet. A terhelt és véddje altal benyujtott
felilvizsgalati inditvany nem vezetett eredményre, ezért 2011. aprilis 28-
an — a kifejezés szabadsagahoz val6 jog sérelmére hivatkozva — kérelemmel

8 A magyar birésag altal vizsgalt megnyilvanuldsokat nem tartalmazza teljeskérden az
itélet.

8 A Buntet6 Toérvénykonyvrdl szolo, akkor hatdlyos 1978. évi IV. térvény 357. § (1)
bekezdése értelmében az a biintet6 anyagi jogi értelemben katonanak minéstlé személy,
aki tarsai k6zott az el6ljard, a parancs vagy altaldban a szolgalati rend vagy a fegyelem
irant elégedetlenséget szitott — bujtogatis vétsége miatt — egy évig terjedd
szabadsagvesztéssel volt sujthato.
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fordultak az EJEB-hez. Kifogasoltak, hogy a magyar hatésagok nem tették
lehet6vé Szima szamara kijelentései valosagtartalmanak bizonyitasat, ami -
allaspontjuk szerint - sértette a tisztességes eljarashoz valé jog EJEE-ben
rogzitett kovetelményét.

4.6.2. A dontés

A birésag megallapitotta, hogy a kifogasolt intézkedés a kérelmez6
véleménynyilvanitashoz val6 jogaba tortént beavatkozasnak mindsil, ami
csak akkor lehet jogszerd, ha a megszoritas az EJEE-ben — a korlatozas
lehetséges okai kozott — felsorolt tarsadalmi érdekek érvényesitésére
iranyult. Emellett rogzitette azt is, hogy a rendértisztet torvényben
meghatarozott buntet6jogi rendelkezés alapjan itélték el bujtogatas
vétségének elkovetése miatt, amely bincselekmény védett jogi targya a
szolgalati rend és a fegyelem. Ebbdl adéddan a dontés a rendvédelmi
testiileten belili zavargas és blncselekmény megakadalyozasaként
értékelhetd, azaz legitim célt szolgalt (22—24. pont).

Az eljar6 tanacs mindezekre tekintettel kizardlag azt vizsgalta érdemben,
hogy a beavatkozas igazolasara felhozott indokok relevansak és
elégségesek voltak-e, valamint a megtett intézkedés aranyban allt-e az
elérni  kivant torvényes céllal. A kamara kifejtette, hogy a
véleménynyilvanitas joga a katondkhoz hasonléan a rendéroket is
megilleti, azonban a rendvédelmi szervek rendeltetés szerinti feladatainak
ellatasa nem szavatolhat6 olyan jogszabalyok nélkil, amelyek a hatékony
mukodést biztositd fegyelem alaasasainak megakadalyozasat célozzak (25.
pont).

A kérelmez6 szakszervezeti vezetéi mindségével Gsszefiiggésben a testiilet
ramutatott, hogy az érdekvédelmi tevékenységet folytat6 szervezetek csak
akkor tolthetik be rendeltetésiiket, ha a munkavallaldk élet- és
munkakoérilményeinek javitasat célzé javaslataikat szabadon kifejezésre
juttathatjak. E jog szabad gyakorlasa érdekében a szerz6dé allamoknak
biztositaniuk kell, hogy a szakszervezeti tisztségvisel6ket — aranytalan
buntetésekkel — ne tantoritsak el ¢érdekképviseleti tevékenységik
folytatasatol. A munkaviszonnyal kapcsolatos érdekek elémozditasa,
megvédése az itélet indokolasa szerint kozérdek, ezért az erre iranyuld
megnyilvanulasok korlatozasara csak szik korben van lehetéség (28.
pont). Az EJEE vonatkozé rendelkezései azonban ez esetben sem
garantaljak  a  véleménynyilvanitashoz  valé  jog  gyakorlasanak
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korlatlansagat. Ha a szerz6d6 allam a megszoritas kell6 indokat adja, a
dontés pedig 6sszhangban all az itélkezési gyakorlattal, a zavargas — jelen
esetben a renddrség mukodését veszélyeztetd engedetlenség  —
megel6zésével kapcsolatos tigyekben erds érvek sziikségeltetnek a nemzeti
hatésagok dontésének felilbiralasahoz (29. pont).

Az EJEB meglatasa szerint a konkrét tigyben — ezen altalinos elvek
figyelembevételével — a kérelmezS véleménynyilvanitashoz valé jogat
kellett egyensulyba hozni a szolgalati jogviszonyabol —fakado
kotelezettségeivel. A tanacs megjegyezte, hogy az eljaras alapjaul szolgald
kijelentések kozott van olyan, amely munkajogi kérdésekkel, igy a
rendbrségi munkavallaloknak - koztik a szakszervezet tagjainak - jaro, ki
nem fizetett jaranddsagokkal foglalkozik, azonban a kérelmezé a testiilet
vezetd tisztségviselinek tevékenységét is visszatéréen kritikaval illette, az
allampolgarok megvetésével és politikai érdekek kiszolgalasaval vadolva
Oket. A kamara meglatasa szerint ez utdbbi megnyilatkozasok talmutatnak
a szakszervezeti tisztségvisel6k altal végzett érdekérvényesit
tevékenységen,  ugyanis nem a  munkavallalok = élet-  és
munkakorilményeinek javitasat céloztik. Igy e kijelentéseket nem a
szblasszabadsagnak a szakszervezeti tisztségvisel6ket megilleté kilonds
aspektusabol, hanem annak altalanos nézépontjabdl vizsgalta. Ezzel
Osszefliggésben ramutatott, hogy a véleménynyilvanitashoz valé jogot — az
egyestlési szabadsaghoz hasonléan — a szerzédé allamok azzal a
megszoritassal kotelesek tiszteletben tartani, hogy annak a rendvédelmi
testiiletek hivatasos allomanyaba tartozé személyek altali gyakorlasat az
EJEE-ben irtak szerint korlatozas ala vethetik. Ez azonban nem érintheti
a jog lényegi tartalmat, igy a restriktiv rendelkezéseket szorosan kell
értelmezni (31. pont).

A kiszabott buntetés aranyossaganak elemzése soran a birésag ugy itélte
meg, hogy az érdekvédelmi tevékenység korébe es6 kijelentések
szankcionalasa  nehezen  egyeztethet6  Gssze a  szakszervezeti
tisztségviselSket megillet6 jogosultsagokkal. Megjegyezte tovabba, hogy az
orszagos rend6rfékapitanyra  vonatkozé dehonesztalé  kijelentések
értékitéletnek mindsilnek, igy az EJEE vonatkozé rendelkezése alapjan
magas szintd védelmet élveznek. Az {téletben konkrétan meg nem jel6lt
egyes allitasok kapcsan az eljaré tanacs kivanatosnak tartotta volna, ha a
buntetéeljarast lefolytaté birésagok lehetéséget biztositanak a valdsag
bizonyitasara. Abban az esetben, ha a kérelmez6t kizarélag ezek alapjan
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itélték volna el, ennek elmaradasa — az itélet indokoldsa szerint — mar
onmagaban is kétségeket ébresztene az alkalmazott szankcid jogszertiségét
llet6en.

Azonban a rendérség vezetS tisztségviselSinek tevékenysége kapcsan
megfogalmazott kritikak vonatkozasaban a kamara osztotta a magyar
birésag allaspontjat. Elfogadta, hogy ezek a megnyilvanulasok, kuléndsen
a rendbrségi vezetSket politikai részrehajlassal, tulkapasokkal, szakmai
dilettantizmussal és nepotizmussal vadolé allitasok, kikezdhették az
eloljaroi intézkedések legitimitasat, igy engedetlenséget kelthettek. Ezen az
sem valtoztat, hogy a kijelentések talnyomorészt értékitéletnek
mindsiltek, kilonos tekintettel arra, hogy a kérelmezé nem hozott fel
bizonyitékokat nyilatkozatai ténybeli alapjanak alatimasztasara.

A birésag megitélése szerint a lojalitas, valamint a rendéri vezetSk
intézkedéseinek térvényességébe vetett bizalom megdrzése és fenntartasa
kiemelt jelentGséggel bir. Az alezredesi rendfokozattal rendelkezd
kérelmezd renddrtisztként és szakszervezeti vezetéként — egyebek mellett
az altala képviselt érdekvédelmi szervezet honlapjanak ellenérzésével —
jelentSs befolyast gyakorolt az egyestilet tagjaira, sét a rendvédelmi testiilet
allomanyaba tartozé mas személyekre is. Igy a véleménynyilvanitashoz
val6 joganak gyakorlasa soran — jogallasabol fakado felelésségéhez mérten
— a rendSrség mikodését meghatarozo fegyelem specialis kovetelményére
is figyelemmel kellett volna lennie, még a rendvédelmi testiileten belili
atlathatésagot és szakmaisagot, tovabba a jogszabalyok tiszteletben
tartasat célzo biralat lehet6vé tételéhez fiz6d6 tarsadalmi érdekkel
szemben is.

Az eljard tanacs megjegyezte, hogy a kérelmezének szolgalati jogviszonya
létesitésekor tisztaban kellett lennie vallalt hivatasa sajatossagaival, igy a
véleménynyilvanitashoz valé jogat érinté korlatozasokkal. E korben
jelentésége van annak is, hogy a szolgalati jogviszonyra vonatkozd
specialis szabalyok nem kivantak meg a kérelmez6tdl, hogy hivatasat
meggy6z6dése ellenében gyakorolja (32. pont). A fegyelemnek a renddri
vezetésbe vetett bizalmat és az eloljarok hitelességét alaaso, vadaskodo
vélemények szankcionalasaval torténé fenntartisa nyomos tarsadalmi
szitkséglet, {gy a buntetdeljarast lefolytatd birdsagok altal ennek igazolasara
felhozott indokok kell6képpen alatimasztottak, killonésen a kérelmezével
szemben alkalmazott relative enyhe szankcidkra figyelemmel. Erre
tekintettel a kamara ugy {télte meg, hogy nem sértették meg a
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kérelmezének az EJEE altal biztositott jogat a véleménynyilvanitashoz és
a tisztességes eljarashoz.

Az EJEB a kérelem elbiralasa soran felismerte, hogy a rend6rok és a
katonak szolgalati kotelezettségei és életviszonyai — jogallasuk lényegében
azonos voltara figyelemmel — nagyfoku hasonlésagot mutatnak.” Ezért az
tgyben meghozott dontés érdemét tekintve a rendvédelmi testiiletekre is
kiterjesztette a szerz6d6 allamokat a fegyelem, a szolgalati rend és a
szolgalati tekintély alaasasat célz6 megnyilvanulasok és azok allomanyon
belili terjesztésének megakadalyozasa terén megilleté jogokat.

4.7. A Joksas v. Lithuania tigy®’

4.7.1. A tények

A ,,Kauno Diena” cim litvan napilapban 2006. marcius 1-jén ,,Habora
alkotmanyos jogok nélkil” cimmel megjelent cikkben a balti allam
hadseregének kotelékébe tartozo Alvydas Joksas kritikaval illette a
parlament altal par honappal azel6tt — csaknem egyhangulag — elfogadott
katonai fegyelmi szabalyzatot. A nagy nyilvanossag el6tt kifejtett
véleménye szerint az Uj norma nem biztositja megfelel6 moédon az
érintettek védelemhez, védekezéshez valo jogat, ugyanis az eljaras ala vont
személyek nem ismerhetik meg az tigyiikben készitett vizsgalati jelentések
tartalmat, és a jogorvoslati eljaras soran korlatozott a jogi képviselet
igénybevételének lehetsége. Ennek alapjan kijelentette, hogy a jogszabalyt
nem tekinti kotelez6 hatalyunak magara nézve, és javaslatot tett a
koztarsasagi elnoknek, hogy azt ne irja ala.

A honvédelemért felel6s minisztérium megitélése szerint a megnyilvanulas
veszElyt jelenthetett a szolgalati rendre és a haderé fegyelmi helyzetére,
ezért intézkedett az eset kivizsgalasarél. Ennek eredményeként azonban
arra a kovetkeztetésre jutottak, hogy nem tortént fegyelemsértés, ezért az
eljarast megszuntették. 2006. marcius 3-an alap ,,A kritika haragra gerjeszti
a minisztériumot” cimmel 4j cikket k6z6lt, amelyben Joksas — a fegyelmi
eljaras meginditasat illet6 biralata mellett — sajnalatat fejezte ki amiatt, hogy

86 Katonai életviszonyok alatt a tovabbiakban a rendvédelmi testiiletek kételékébe tartozéd
személyek munkakorilményeit is értem, mivel azok alapja szintén a fegyelem, valamint
a szolgalati és fiiggelmi rend.

87 Joksas v. Lithuania, no. 25330/07, 2013. november 12-i {télet.
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a koztarsasagi elnok végil nem fogadta meg a tanacsat, és a jogszabaly a
kifogasolt tartalommal Iépett hatalyba. A késébb nyugallomanyba
helyezett katona allaspontja szerint szerz6désben vallalt szolgalati idejét
korabbi kijelentései miatt nem hosszabbitottak meg, ezért felilvizsgalati
eljarast kezdeményezett. Miutan jogorvoslati kérelmét mind az els6-, mind
a masodfokon eljaré kozigazgatasi birésag elutasitotta,
véleménynyilvanitashoz val6 joga megsértésének megallapitasat kérte az
EJEB-tSl.

4.7.2. A dontés

Az eljar6 tanacs ebben az Ugyben is utalt ra, hogy a véleménynyilvanitas
joga a katonakat is megilleti, azonban annak gyakorlisa a hadsereg
rendeltetés szerinti feladatainak ellatasat biztositd fegyelemre valds
veszélyt jelent6 megnyilvanulasok esetén korlatozhaté. A hatékony
muikoédés ugyanis olyan jogi normakat feltételez, amelyek
megakadalyozzdk az ez ellen haté cselekményeket. Mindazonaltal a
szerz6d6  allamok e szabalyokra hivatkozva nem tilthatnak meg
mindennemd véleménynyilvanitast, igy példaul a honvédség mint
intézmény ellen iranyuld kijelentések - a testilet vélekedése szerint - nem
alapozhatjak meg a megszoritasokat (70. pont).

A kamara ramutatott, hogy a cselekmény kivizsgalasa érdekében inditott
eljarast fegyelemsértés hianyaban sziintették meg, ezért a kérelmez6 ezzel
Osszefiiggésben nem hivatkozhat a kifejezés szabadsaganak megsértésére.
Erre tekintettel abban a kérdésben kellett allast foglalni, hogy Joksas
szolgalati  viszonyat a  jogszabalyban meghatarozottak  szerinti
nyugdijkorhatar elérésére vagy nyilatkozataira tekintettel sziintették-e meg
(71. pont). A birésag kifejtette, hogy a véleménynyilvanitds miatti
felel6sségre vonas a kifejezés szabadsaganak korlatozasat jelenti, azonban
a vizsgalt esetben nem mertlt fel arra vonatkozé adat, hogy Joksas
megnyilvanulasai és a kifogasolt intézkedés Osszefliggésben allnak
egymassal.

A kritikus vélemények kozzétételét kéveten nem vezettek be olyan
intézkedéseket, amelyek ellehetetlenitették volna a kérelmez6 tovabbi
foglalkoztatasat, és az eloljaréi sem tettek olyat, ami arra utalt, hogy a
kijelentései miatt nem hosszabbitottak meg a szolgalati idejét.
Megallapithato volt tovabba, hogy a litvan haderénél altalanos gyakorlat a
szolgalati jogviszony megszuntetése a nyugdijkorhatar elérésekor (72.
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pont). Egyes specialis beosztast betolt6 katonak, igy példaul a kodfejték
esetében eltértek ettdl, azonban a kérelmez6 nem tartozott e személyi
koérbe (73. pont). Mindezek alapjan a birdsag kimondta, hogy nem
sértették meg a kérelmez6 véleménynyilvanitashoz valo jogat.

4.8. A Soares v. Portugal tigy®

4.8.1. A tények

A Portugaliaban talalhaté Arganil csend6rérsén 2009 6szén az a szobeszéd
terjedt, hogy a parancsnok elsikkasztotta annak a pénznek egy részét,
amelyet az allomany kardcsonyi bankettjének megszervezésére kaptak az
eloljarosagtol. Bar a rendezvényen a szervezeti egység vezet6jén kiviil csak
egy személy volt jelen, az eseménynek helyt adé étterem vezetGje a
koltségkeret egészét kitevé Osszegrdl allitott ki szamlat. A hiresztelés
szerint a parancsnok — csaladja tarsasagaban — késGbb visszatért a
vendéglébe, ahol a kiillonbozetet levontak a fogyasztasuk arabol.

A hiresztelések a gobisi csendSrérs allomanyaba tartozé Anténio A. M.
Soares szakaszvezet6hoz is eljutottak, aki 2009. november 7-én a torténtek
kivizsgalasat kérte. Az allami szervezetek belsé ellendrzését végzo
téfelugyel6ségnek cimzett levelében megjegyezte, hogy értesiilései az ott
szolgalatot teljesité kollégaitdl szarmaznak, akik az esetleges retorzidktol
tartva nem mernek intézkedni. Emiatt maga is kérte, hogy bejelentését —a
testiilettel fennallé jogviszonyara tekintettel — kezeljék bizalmasan.
Beadvanyat kés6bb tovabbitottak a csendérség féparancsnoksaganak és a
lousai tigyészségnek, de az ennek eredményeként lefolytatott eljarasok
soran nem talaltak pénzigyl visszaélésre utalé bizonyitékot. A
megalapozatlan allitasok miatt ugyanakkor — a bejelents felel6sségének
kivizsgalasa érdekében — biintet6- és fegyelmi eljarast rendeltek el.

A buntetéigyben — a portugal bunteté torvénykonyv 180. cikk (1)
bekezdésébe ttk6z6 ragalmazas mindsitett esetének elkOvetése miatt —
720 eurd Gsszegl pénzblntetésre itélték, valamint a sértett kartéritési
igényének helyt adva 1000 euré megfizetésére kotelezték.” A dontést a

88 Soares v. Portugal, no. 79972/12, 2016. junius 21-i {télet.

8 A vonatkozé torvényi rendelkezések szerint az, aki hivatalos személyr6l mas el6tt
annak becstletét vagy j6 hirnevét sérté tényt allit vagy arra kozvetleniil utal6 kifejezést
hasznal, még abban az esetben is, ha cselekménye kizardlag az ilyen jellegd
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masodfokon eljar6 birésag — annak helyes indokaira tekintettel —
helybenhagyta. A fegyelmi eljaras soran azt réttak Soares szakaszvezetd
terhére, hogy a szolgalati utat megkerilve tett bejelentést a tudomasara
jutott informaciokrdl, igy kotelességszegés miatt hat nap tartama
foglalkozastol eltiltassal sujtottak, amelynek végrehajtasat 12 hoénapra
felfiiggesztették. Az érintett ugy itélte meg, hogy az intézkedések sértették
a véleménynyilvanitashoz valo jogat, ezért ennek megallapitasa érdekében
kérelmet terjesztett el6 az EJEB-nél.

4.8.2. A dontés

A testiilet altalanossagban kifejtette, hogy a kifejezés szabadsaga — mas
munkavallalokhoz hasonléan — a kozszféraban dolgozé személyeket is
megilleti, azonban annak gyakorlasa soran tiszteletben kell tartaniuk a
munkaltaté felé fennall6 sajatos kotelezettségeiket. Ebbdl adéddan a
munkahelyi szabalytalansagokkal kapcsolatos adatokat — a lojalitas és a
diszkrécid fokozott kovetelményére tekintettel — csak akkor hozhatjak
nyilvanossagra, ha a probléma orvoslasa érdekében felettesik vagy mas
kompetens személy/szerv iranyaba megtett intézkedésiik nem vezetett
eredményre (39—41. pont). A hivatalos személyek altal elkovetett
kozpénzeket érint6 visszaélések megakadalyozasa és kivizsgalasa fontos
tarsadalmi érdek, igy az erre iranyuld bejelentések kiemelt védelmet
élveznek, feltéve, hogy a kozolt informacidk ténybelileg megalapozottak
(44. és 49. pont).

A konkrét tgyet vizsgalva az eljaré tanacs megallapitotta, hogy a
kérelmezé az arganili Orsparancsnok cselekvéségére  vonatkozo
tényallitasokat fogalmazott meg, amelyeket nem tamasztott ala
bizonyitékokkal. Utalt tovabba arra, hogy a kozpénzekkel val6 visszaélés
vadja kilonosen sulyos allitds a rendvédelmi szervezetek allomanyaba
tartozo személyekre nézve, és alkalmas a roluk, de még inkabb a testiiletr6l
kialakitott pozitiv kép lerombolasara (46. pont). A birésag meglatasa
szerint a kérelmez6 tisztdban volt azzal, hogy értesiilései kizardlag

megnyilvanulds megismétlésében 4ll, kilenc honapig terjedé szabadsagvesztéssel vagy
legfeljebb 3240 eutd Ssszegl pénzbiintetéssel sujthaté. Ha az elkéveté nem tesz eleget
a nyilvanossagra hozott informacié ellenbrzésére vonatkozé kotelezettségének, nem
hivatkozhat arra, hogy johiszemien jart el.
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szobeszédeken alapulnak, ezért nem ellendrizte azok hitelességét a
bejelentés megtétele el6tt (47. pont).

Itéletének indokolasiban riamutatott, hogy a tudomdsira jutott
informacidkat a csendérség hierarchikus felépitése altal meghatarozott
eljarasi rendnek megfelel6en el6ljardinak, azaz a gobisi csend6rors
parancsnokanak vagy a kertleti csendérparancsnoksag vezet6jének kellett
volna jelentenie, aminek az elmulasztasaval megfosztotta Sket az eset
kivizsgalisanak lehet&ségétdl (48. pont).” A kiszabott biintetések kapcsan
a kamara régzitette, hogy azok — a kérelmezé sulyos allitasaira és az
okozott karra figyelemmel — nem tekinthet6k aranytalannak, kiléndsen
mert a vonatkoz6 torvényi rendelkezések alapjan sokkal sulyosabb
buntetést is kiszabhattak volna (50. pont). Mindezek alapjan tgy talalta,
hogy a kérelmez6 véleménynyilvanitashoz valé jogat — masok jo hirneve
védelmének érdekében — korlatozo intézkedések alatimasztasara felhozott
indokok helytallok és elegend6k voltak, igy a beavatkozas nyomos
tarsadalmi szitkségleten alapult (51. pont). Ennek megfeleléen az EJEE
vonatkozo rendelkezéseit nem sértették meg.

5. Az eseti dontések elvi jellegli megallapitasai

A szoélasszabadsag és a hon- és rendvédelmi szervezetek rendeltetésszerd
muikodését biztositd kovetelmények érvényesiilése kozti  egyensily
megteremtése, mint lathattuk, csak esetrdl esetre haladva, az allomany
onkifejezéshez vald joga, valamint a demokratikus kézélet kialakulasahoz
és fenntartasihoz fGz6d6 tarsadalmi  érdek, tovabba a katonai
életviszonyok sajatossagainak egyideja figyelembevételével lehetséges. Az
ismertetett dontések alapjan megallapithaté, hogy az tgyek egyedi
korilményeinek mérlegelése soran — az EJEE vonatkozé rendelkezései
mellett — az itélkezési gyakorlatban kimunkalt jogelvek is kiemelt

% Az EJEB ezzel egyez§ allaspontra helyezkedett a Guja kontra Moldova tigyben is (no.
14277/04, 2008. februar 12-i itélet), amikor egy kozintézmény mikodésével
Osszefiigeésben  kifejtette, hogy a sérelmesnek tartott intézkedéssel kapcsolatos
informaciék csak akkor hozhatok nyilvanossagra, ha a munkavallalé a felettesével vagy
személlyel, vagy szervvel mar tudatta ezeket, &m ez nem vezetett eredményre (73. pont).
Lasd részletesen ZACCARIA Marton Led: Szabadsag vagy felel6sség? Munkavallaloi
véleménynyilvanitds emberi jogi néz6pontbdl. In PAL Lajos (szerk.): A vélemeénynyilvinitds
szabadsdga é korldtai a munkajogvisgonyban. A Magyar Munkajogi Tirsasag 2021. jinins 23-i
vitatilésén elhangzott eldaddsok, hozzgdszdlasok. Budapest, HVG-ORAC, 2021, 156—159.
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jelentéséggel birnak. A fegyveres testiilleteknél szolgalatot teljesité egyének
véleménynyilvanitashoz val6 joganak korlatozhatdsaga kapcesan a birdsag
altal megfogalmazott, igy a nemzeti hatésagok szamara is zsinérmértékul
szolgal6 iranymutatasok az alabbiak szerint 6sszegezhetk:

- Az EJEB hatalya e specialis alanyokra ugyanugy kiterjed, mint a
szerz6d6 allamok joghatdsaga ala tartozo barmely mas személyre,
azonban annak alkalmazasa soran az O&ket terhelé kilonleges
kotelezettségekre és felelGsségre is figyelemmel kell lenni.”

- A szolasszabadsag a hadsereg vagy a rendvédelmi feladatokat ellatd
allami szervek rendjének, politikai semlegességének megbrzése és
fenntartasa érdekében torténé korlatozasa az EJEE alkalmazasa
szempontjabol legitim célnak mindsiil.”

- A véleménynyilvanitas joga a katonasag, a rendérség, a csenddrség,
a hatarérség, a parti 6rség, a pénziigybrség és a buintetés-végrehajtasi
testiilet allomanyat is megilleti, azonban annak gyakorlasa az e
szervezetek hatékony mukodésre nézve valds veszélyt jelentd —
kilonésen a fegyelem, a szolgalati rend és a szolgalati tekintély
alaasasat célz6 — megnyilvanulasok megakadalyozasa érdekében
kotlitozasoknak és szankcioknak vethetd ald.”

- A Dbiralatok, kritikai észrevételek kifejezésre juttatdsit a
demokratikus allamok fegyveres egységeinél éppugy toleralni kell,
mint azon tarsadalmak keretein beliil, amelyeket szolgalnak.”

- A honvédséget és a rendvédelmi szerveket altalanossagban véve
biral6 kijelentések 6nmagukban nem szolgaltathatnak elegendd
alapot megszorito intézkedések alkalmazasihoz.”

- Az e testiiletek rendellenes mtkodésével kapcsolatos informaciokat
a kotelékiikbe tartozé személyek — a lojalitas és diszkrécié fokozott
kovetelményére tekintettel — csak akkor hozhatjak nyilvanossagra,
ha a probléma orvoslasa érdekében az eldljaréik iranyaba megtett
intézkedésiik nem vezetett eredményre.”

o1 Engel (68. 1j.) 54. és 100. pont; Hadjianastassiou (75. 1j.) 46. pont.

92 Engel (68. 1j.) 98. pont, Rekvényi (60. 1j.) 41. pont.

9 Uo. 100. pont, Vereinigung demokratischer Soldaten Osterreichs (76. 1j.) 36. pont;
Grigoriades (78. 1j.) 45. pont; Rekvényi (60. 1j.) 26. pont; Szima (83. 1j.) 25. pont; Joksas
(87.1j.) 70. pont.

9% Vereinigung demokratischer Soldaten Osterreichs (76. 1j.) 38. pont.

95 Grigoriades (78. 1j.) 45. pont; Joksas (87. 1j.) 70. pont.

% Grigoriades (78. 1j.) 46—47. pont; Soates (88. 1j.) 39—41. és 48. pont.

87



- Akik bajtarsaikra beosztasukbol, rendfokozatukbdl vagy valasztott
tisztségiikb6l adoddan befolyassal lehetnek, véleménynyilvanitashoz
val6 joguk gyakorlasa soran kiilonos figyelmet kételesek forditani a
fegyelem megtartasanak kovetelményére, még a szakmaisagot, az
atlathatosagot és a jogkovetést célzé biralat lehetévé tételéhez
fiz6d6 tarsadalmi érdek ellenében is.”

- Az allomany magasabb beosztast bet6lté vagy rendfokozattal bird
tagjai fokozott felel6sséggel tartoznak a mindsitett adatok
megbrzéséért.”

6. Az itélkezési gyakorlat értékelése

Az EJEB mar a vizsgalt jogkérdést felvets els6 tigyeiben felismerte, hogy
a hon- ¢és rendvédelmi testiletek allomanyaba tartozé személyek
véleménynyilvanitashoz valo joga 6sszetitk6zésbe kertilhet a szabadsagjog
korlatozasanak lehetséges okai kozott szamontartott tarsadalmi
érdekekkel. Ebbdl kiindulva a konkrét esetekben felmertlé kollizio
feloldasakor — az egyedi korilmények mérlegelésével — abban kell allast
foglalnia, melyiket részesiti elényben: a kifejezés szabadsagat, vagy a
fegyveres szervezetek hatékony, politikai befolyastél mentes mikodéséhez
t426d6 kozosségl igényt.

A kérelmek elbiralasa soran a biréi forum egyre tébb szempontot értékelt,
ami a kérdéskor arnyaltabb, differencialtabb megkozelitését eredményezte.
Altalanossagban  azonban elmondhaté, hogy a  szolisszabadsag
korlatozasara csak a hadsereg, a rendSrség, a csendérség, a hatarérség, a
parti 6rség, a pénziigySrség és a biintetés-végrehajtasi szervezet rendeltetés
szerinti feladatainak ellatasat ténylegesen veszélyezteté megnyilvanulasok
esetén lat lehet6séget. Mindazonaltal a jogtargy fenyegetettségének és ezzel
egyltt a megszoritasok szitkségességének megitélése kapcsan alkalmazott
mérce korantsem tekinthet6 egységesnek. A kiindulépontot jelenté Engel
¢és tarsai ugyben az eljaré tanacs elegendének tartotta az absztrakt
veszélyhelyzet meglétét, azonban Gubi cselekményének elbiralasa soran
ennél tovabbmenve mar csak az engedetlenségre és erészakra sarkallo
kijelentések esetén latta volna igazolhatonak az alapjog korlatozasat.

97 Szima (83. 1j.) 32. pont.
8 Hadjianastassiou (75. 1j.) 46. pont.
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A Szima kérelme alapjan indult eljaras ugyanakkor ismét abba az iranyba
mutat, hogy a kifejezés szabadsagat érint6 beavatkozasok mar a hon- és a
rendvédelmi testuletek rendeltetésszerli mukodését kozvetett moddon,
karosan befolyasolé gondolatok kifejezésre juttatasa esetén is jogszerdek
lehetnek. Az itélkezési gyakorlat bizonytalansagabol adédéan indokoltnak
tinik megvizsgalni, hogy a fegyveres szervezeteknél szolgalatot teljesit
személyek  véleménynyilvanitashoz valé joganak korlatozhatésaga
targyaban lefolytatott eljarasok soran valamennyi relevans korilményt
figyelembe vettek-e, és az egyes dontések hibainak elemzése sem
mell6zhet6.

6.1. A katonai életviszonyok érzelmi alapja és annak védelme

A korulottink zajlé eseményeket éntink folyamatosan értékeli, aminek
eredményeként — velink sziletett tulajdonsagaink, neveltetésiink,
ismereteink  és  aktualis lelkidllapotunk  figgvényében — egyes
torténéseknek jelentGséget tulajdonitunk, mig masok anélkil enyésznek el
elménkben, hogy barmiféle hatast gyakorolnanak rank. Az el&bbiek
jellemzben érzelmeket: szeretetet, 6rémot, boldogsagot, nyugalmat,
batorsagot, utalatot, banatot, szomoruasagot, haragot, félelmet stb. valtanak
ki belSlink, azonban kell6 intenzitisuk esetén cselekedetekre is
6sztonozhetnek.” Bar élményeinkhez — a felsorolasbol lithatéan — a
lehet6 legktlonfélébb médokon viszonyulhatunk, egy jelenség megitélése
voltaképpen kétféle lehet: kedvezd vagy kedvezétlen.

E kérulmények jogi szempontbdl is jelentSséggel birnak, ugyanis tetteinket
és ezzel egyiitt viselkedéstinket a fiziologiai és lelki sziikségleteinken tal a
benyomasaink és az egyes targyakkal, személyekkel, csoportokkal,
intézményekkel, valamint eszmékkel kapcsolatos viszonyulasunk
hatdrozza meg.'” Az érzelmek és a képzetek emberi cselekedetekre
gyakorolt hatisa a katonai életviszonyokhoz hasonlé specialis
helyzetekben kivaltképp megmutatkozik, ezért vizsgalédasunk soran ezek
értékelését sem mell6zhetjitk. Amint arrél a korabbiakban mar sz6 esett, a
hadsereg, a rendbrség, a csend6rség, a hatarérség, a parti Orség, a
pénzlgyodrség és a buntetés-végrehajtasi szervezet kotelékébe tartozéd

% V6. Rita L. ATKINSON et al.: Pszicholégia (ford. Boross Ottilia et al.). Budapest,
Osiris, 2005, 417-419.
100 Uo., 704-706.
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személyekre sajatos, a munkavallalok alapveté kotelezettségein tilmutatod
terhek harulnak, ugyanis szolgalati feladataikat

- magukat az allam és a tarsadalom érdekeinek alarendelve,

- szigoru fegyelmi és figgelmi rend altal meghatarozott keretek
kozott,

- onfelaldozasig terjed6 batorsaggal,

- egyes alapvetd jogok, koztik a véleménynyilvanitashoz valé jog
korlatozasanak elfogadasaval,

- befolyastél mentesen,

- egyenruhaban és fegyverrel vagy mas kényszerité eszkozzel
felszerelve

teljesitik.

A katonai vagy a rendvédelmi palyat valasztoknak készen kell allniuk arra,
hogy eleget tegyenek ezen elvarasoknak. Erre azonban rendszerint csak
azok képesek, akik nem taplalnak magukban antimilitarista érzéseket, {gy a
hivatasos szolgalati jogviszony létesitése ¢és fenntartaisa — annak
onkéntességébdl addéddéan — a fegyveres testiletek iranti pozitiv vagy
legalabb semleges viszonyulast feltételez.'"! Bz az attit(id képezi a katonai
életviszonyok jogilag szabalyozott rendjének érzelmi alapjat, ami biztositja
a munkakori kotelezettségek teljesitését és ezzel egyiitt a hon- és a
rendvédelmi szervezetek rendeltetésszerd mikodését.

Szolgalatteljesités soran az allomany tagjait folyamatosan benyomasok
érik, amelyek kozil a kedvez8k erdsitik, mig a kedvezétlenek gyengitik, sét
egy ponton til meg is sziintethetik a munkavéllal6i elkotelezédést.'” A
negativ lelki torténések a munkavégzésre is karosan hatnak: csokkenthetik
a feladatellatas szinvonalat, széls6séges esetben pedig az iranyitasi és az
ellenérzési  jogkort gyakorlé  személyekkel és az altaluk kiadott

101 Ennek hianyaban ilyen jellegd elkételez6dés még — a mas foglalkoztatasi
jogviszonyokhoz képest biztositott esetleges elényokon (példaul magasabb szintG
tarsadalombiztositasi és egészségiigyi ellatas, lakhatdsi timogatasok stb.) alapulé —
megegyezésszerd, feltételes vallalassal sem johet létre. V6. CSIRSZKA Janos: A sgemélyiség
munkatevékenységinek pszicholdgigja. Budapest, Akadémiai, 1985, 301. A megillapitas a
polgari szolgalat lehet6vé tételére figyelemmel a sorkatonai allomanyra is igaz.

12- Az el6bbiekre lehet példa az eredményes intézkedések miatti sikerélmény, az
elSléptetés, az anyagi vagy az erkolcesi elismerés, az utdbbiakra pedig a szolgalat ellatasa
soran keletkezett testi és lelki sérilések, valamint a felszerelés vagy az ellatas esetleges
hianyossagai.
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utasitasokkal ~valé  szembehelyezkedéshez, azaz engedetlenséghez
vezethetnek. E jelenségek a katonak és a rendvédelmi feladatokat ellatd
személyek esetében rendkivil sulyos kovetkezményekkel jarhatnak,
ugyanis az allam szuverenitasanak, terileti épségének és hatarainak
megbrzéséhez, a nemzetbiztonsagi érdekek érvényesitéséhez, tovabba a
kozbiztonsag és a kozrend fenntartasahoz fz6d6 tarsadalmi érdekek
sérelmét eredményezhetik.

Ebbdl kévetkezben a katonai életviszonyokat meghatarozé fegyelem, a
szolgalati és figgelmi rend iranti kedvezétlen érzelmek felkeltésére
torekvés vagy az annak el6idézésére alkalmas mas tevékenységek
kilonosen veszélyesek a fegyveres szervezetek rendeltetés szerinti
feladatainak ellatasara nézve, ezért azokat indokolt — legvégsé esetben akar
a biintetjog eszkozeivel is — megakadalyozni.'” Mindezek alapjan az
EJEB leginkabb vitathat6 megallapitasa, hogy a hon- és rendvédelmi
testiileteket, illetve konkrétan a hadsereget mint intézményt
altalanossagban véve biralé kijelentések nem szolgaltathatnak elegendd
alapot az allomany véleménynyilvanitashoz val6 joganak korlatozasara.

Sajnos a vonatkozod, a Grigoriades és a Joksas altal inditott eljarasokban
meghozott dontésekbdl nem dertl ki egyértelmlen, hogy az eljard
tanacsok miként jutottak erre a kovetkeztetésre. Azonban a Vereinigung
Demokratischer Soldaten Osterreichs és Gubi tigy itéletének 36.
pontjaban irtakra torténé hivatkozas alapjan valdszinGsithets, hogy az
EJEB a szolasszabadsag terjedelmét meghatarozé édltalanos szabalyokboél
indult ki, amelyek mindenki szamara biztositjak a kritikai észrevételek
megtételének lehetéségét. Amennyiben ez megfelel a valésagnak,
rogzithet, hogy a birdsag a felmeriilt probléma kapcsan nem vizsgalta a
fegyveres szervezetek ellen iranyulé6 megnyilvanulasok lehetséges
kovetkezményeit. Mivel a honvédség és a rendvédelmi testiletek iranti
viszonyulds  kedvezétlen  iranyd  megvaltoztatasaira és  enneck
eredményeként a hatékony muikodés veszélyeztetésére az ilyen jellegd
szandékos magatartasok is alkalmasak, az EJEB e korben kifejtett
allaspontja feltlvizsgalatot igényel.

103 Schultheisz i. m. (70. 1j.) 283.
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6.2. A biralatok és a kritikai észrevételek megtételének
lehetGsége

A katonai jogrend érzelmi alapjanak védelméhez fGz6d6 érdek
érvényestlése latszolag kizar minden olyan megnyilvanulast, amely
negativan érintheti a fegyveres szervezeteket vagy azok muikodését. A
szolgalati jogviszonnyal Osszefiiggd intézkedéseket és mulasztasokat, a
munkakérilményeket, a foglalkoztatas feltételeit, valamint a munkaltatoi
dontések tervezeteit érintéen az eloljaronal vagy a felettesnél elGterjesztett
— targyilagos és konstruktiv — nyilatkozatok esetén ugyanakkor kizarhaté a
hon- és a rendvédelmi testiiletek feladatellitasanak veszélyeztetése.'™ Erre
tekintettel az EJEB-nek a Vereinigung demokratischer Soldaten
Osterreichs és Gubi iigyben kifejtett azon megallapitasa, amely szerint a
katonak sem zarhatok el kritikai észrevételek megfogalmazasatol, helytallo,
azonban kiegészitést igényel, mivel a kijelentéseknek — a szolgalatellatas
zavartalansaga biztositasa érdekében — konkrét problémak feltarasara vagy
megoldasara kell iranyulniuk, és csak a vitatott helyzet rendezésére
kompetens személlyel vagy személyekkel kozolhetSk.'”

6.3. A valésag bizonyitasa

A katonak és a rendvédelmi feladatokat ellaté személyek megnyilvanulasai
— azok ténybeli megalapozottsagatdl fiiggetlenill — a fegyelem, a szolgalati
és a fiiggelmi rend azonnal bekovetkezd sérelmével jarhatnak. Azonban a
karos koévetkezmények elharitasat és ezzel egyiitt a fegyveres testiletek
rendeltetésszerd mikodését nem lehet gyakran elhizédo jogi eljarasok
bizonytalan kimeneteld eredményétdl fligedvé tenni, ezért a hadsereg, a
rendbrség, a csendorség, a hatarérség, a parti 6rség, a pénzigyorség és a
buntetés-végrehajtasi szervezet allomanyaba tartozé személyeknek a
szolgalattal Osszefuggd tényallitasai kapcsan altalaban nincs helye a valésag
bizonyitasanak.'” Ezzel szemben a Szima kérelme alapjan indult eljarasban

104 V6. Grigoriades (78. 1j.) 48. pont; Soares (88. 1j.) 48. pont.

105 Kénnyen belathatd, hogy az olyan egyoldalu és valdsagtartalmukat illetéen nehezen
ellendrizhets, a vélt vagy valdés hibdk orvoslasira eszkdztelen munkavallaloknak
cimezett biralatok, amelyek a Szima-ligy targyat képezték, kizarolag indulatok szitasira
alkalmasak.

106 A katonai bintet6torvénykonyvrdl szolé 1930. évi I1. térvénycikk 69. §-a lehet6vé
tette a valésag bizonyitasat az olyan — az eldljaré vagy feljebbvald irdnti koteles tisztelet
mell6zésében megnyilvanulé — magatartasok esetén, amelyek specialis alany hianyaban
ragalmazasnak vagy becsiiletsértésnek mindstltek volna. A térvényalkoté azonban a
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az EJEB ugy foglalt allast, hogy az {téletben nem konkretizalt egyes
allitasok valdsagtartalmanak bizonyitasanak teret kellett volna engedni.
Ennek oka szintén abban keresendd, hogy az eljaré tanacs nem vette
figyelembe a hon- és a rendvédelmi testiiletek hatékonysagahoz fz6d6
tarsadalmi érdeket, {igy a birésag allaspontja e vonatkozasban is
helyesbitésre szorul.

6.4. Elégedetlenség vagy engedetlenség?

A Szima tgyében meghozott itélet legszembetlinébb hibdja egy targyi
tévedésre vezethetd vissza, ugyanis a strasbourgi birésag —a kérelmez6héz
hasonléan — helytelentll értelmezte a bujtogatas térvényi tényallasat. E
bincselekmény akkor allapithaté meg, ha a buntet6 anyagi jogi értelemben
katonanak minésulé személy bajtarsai kozott az eloljard, a parancs, a
szolgalati rend vagy a fegyelem irant elégedetlenséget (discontent) szit.
Ehhez képest az eljar6 tanacs visszatéréen engedetlenségre (insubordination)
hivatkozott, ami eltéré jogi megitélés ala esik. A bujtogatas azokkal a
cselekményekkel szemben kivan védelmet biztositani, amelyek kimeriilnek
a védett jogi targy kozvetett veszélyeztetésében, ugyanakkor alkalmasak a
fegyveres szervezetek rendeltetésszeri muikodését biztositoé tényezok
aldasasara, aminek kévetkeztében — az el6idézett elégedetlenség talajan —
konnyebben valésulhatnak meg sulyosabb fliggelemsértések. Aki az
allomany tagjai kozott engedetlenséget szit, az nem a bujtogatas tettese,
hanem adott esetben az egyik legsulyosabb katonai bincselekmény, a
zendiilés felbujtoja lesz.'”

Mindezek alapjan felmeriilhet a kérdés, hogy a birésag csak a fegyelmet
vagy a szolgalati és figgelmi rendet kozvetlenil veszélyeztetd
megnyilvanulasok esetén tartja jogszertinek a véleménynyilvanitas joganak
kotlatozasat, vagy az enyhébb megitélési bujtogatas elkdvetési
magatartasa is megalapozhatja azt. A dontést a vizsgalt megnyilvanulasok
védett jogi targyra gyakorolt hatasanak figyelembevételével hoztak meg,

rendelkezés aldl tbb kivételt is megallapitott, amelyek kozil kiemelést érdemel, hogy
nem volt helye valésag bizonyitasanak, ha az eljaras alapjaul szolgalé megnyilvanulas
katonai szolgalati érdeket veszélyeztetett.

107 A Btk. 442. § (1) bekezdése értelmében a zendilés blntettét az a biintetS anyagi jogi
értelemben katonanak minéstlé személy kdvet el, aki a szolgalati rend és fegyelem ellen
iranyul6 olyan csoportos, nyilt ellenszegiilésben vesz részt, amely a szolgalati feladatok
teljesitését jelentésen zavarja. Megjegyzést érdemel, hogy a zendilés el6késziilete is
sulyosabb jogkévetkezményt von maga utian, mint a bujtogatas alapesete.
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ezért bizonyosnak mondhatd, hogy az EJEB elégedetlenség szitisa esetén is
lehetdséget ldt a s3dldsszabadsag korldtodsara.

6.5. A fegyveres testiiletek vezet6it érint6 megnyilvanulasok

A hadsereg, a rend6rség, a csenddrség, a hatarérség, a parti Orség, a
pénziigyérség és a bilntetés-végrehajtasi szervezet kotelékébe tartozéd
személyek szigoru figgelmi rendben teljesitik kotelmeiket, aminek alapja a
szolgalati fels6bbség altal kiadott utasitaisok végrehajtasa. Azonban a
parancsadasra jogosult akaratanak csak az tudja magat alavetni, aki elfogadja
és tiszteli eloljardjat, ezért a szolgalati tekintély megbrzésének a katonai
jogban kiloénds jelentésége van. Ebbdl kovetkezden az alarendeltek
tekintélysérté magatartasait még az az altalanosan elfogadott jogelv sem
legitimalhatja, hogy a kézhatalom letéteményeseivel, koztik a hon- és a
rendvédelmi testiiletek vezet6ivel kapcsolatos véleménynyilvanitds kore
tagabb, mint mas személyeknél.

A Szima-tgyben meghozott itéletben ezzel ellentétes allasponttal
talalkozhatunk, ugyanis az orszagos rendSrfékapitany becsiiletét sért6
kijelentéseket az EJEB megengedhetének tartotta, arra hivatkozva, hogy
azok értékitéletnek mindsiilnek, ezért magas szintd védelmet élveznek.'”
Az itéleti tényallas alapjan ugyanakkor megallapithaté, hogy a
megnyilvanulasok az eldljaré iranti kedvezétlen érzelmek felkeltésére
iranyultak, ami a dontés lényege szerint a bujtogatas elkGvetési
magatartasaként alapul szolgalhat a véleménynyilvanitas korlatozasara. A
birésag hatarozataban rogzitette azt is, hogy a ténybeli alapokat nélkiil6z6,
tulz6 vélemények tulmutatnak a kifejezés szabadsaganak hatarain, az
orszagos rendérfékapitanyt negativ  szinben feltiinteté kijelentések
kapcsan mégsem tulajdonitott jelentéséget annak, hogy Szima semmivel
sem tamasztotta ald allitasait. Mindezekre figyelemmel a hatarozat
vonatkozo részének megalapozottsaga irant erds kételyek tamadhatnak.

7. Osszegzés

Az EJEE 10. cikk 1. bekezdése kimondja, hogy mindenkinek joga van a
véleménynyilvanitas szabadsagahoz. Ez szubjektiv oldalrél annyit jelent,
hogy véleményét, allasfoglalasat, kritikajat, érzéseit, gondolatait és az altala
ismert adatokat barki szabadon kifejezésre juttathatja, mig objektiv

108 Szima (83. 1j.) 32. pont.
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oldalrél az allam kotelességét irja el6 annak vonatkozasaban, hogy
biztositsa a demokratikus kézvélemény mint alapvetd politikai intézmény
kialakulasanak és mikodésének feltételeit. A véleménynyilvanitashoz vald
jog tehat egyfel6l egyéni szabadsagjog, masfell a demokratikus allamok
muikodéséhez elengedhetetlentil szitkséges politikai alapjog, szinte minden
mas alapveté jog érvényesithet6ségének mell6zhetetlen eszkoze.
Kitintetett szerepe ugyan nem jelenti a kifejezés szabadsaganak abszolut
voltat, mindenképpen azzal jar, hogy ezen alapjognak csak igen kevés
esetben kell engednie. Erre a gyakorlatban altalaban akkor szokott sor
kertilni, ha a korlatozas alapjaul szolgalé érdeksérelem kuléndsen sulyos.

A demokratikus jogrendszerek a szélasszabadsaggal szembedllithatd
érdekek négy csoportjat szoktak megkillonboztetni:

- az allam érdekei, azaz az alkotmanyos rend védelme, az allam kilsé
és bels6 biztonsaga, a kozjogi tisztségvisel6k és az allami
szimbolumok védelme — az ezekkel kapcsolatos megnyilvanulasok
jelentik a véleménynyilvanitas politikai dimenzidjat, ami a
demokratikus  kozvélemény kialakulasanak és mukodésének
nélkulozhetetlen feltétele;

- a tarsadalom egészének érdekei, igy a kéznyugalom, a kdzegészség
és a kozerkolcs védelme;

- egyes tarsadalmi csoportok érdekeinek védelme a faji, vallasi vagy
nemi alapu diszkriminaciot jelenté megnyilvanulasok ellen, amelyek
egyik végletes megnyilvanulasa a gytloletbeszéd;

- az egyéni becstlet, ami a méltdsag és a maganszféra védelmét jelenti.

A felosztasnak megfeleléen a véleménynyilvanitashoz vald jog kotlatozha-
tosaganak terjedelme is kulonbozik — legkisebb mértékben az allam érde-
kében, legszélesebb koérben pedig a maganszféra védelmében korlatozhato.

Az allam érdekein belil el kell kiilonitentink egy olyan specialis kort,
amelyet a korlatozas lehetséges okai és céljai kozott az EJEE 10. cikk 2.
bekezdése is szamba vesz. Az orszag fuggetlenségének, tertleti épségének,
hatarainak, valamint torvényes rendjének védelme, a kozbiztonsag és a
kozrend fenntartasa, vagy — részben ezek altal — az emberek sérthetetlen
és elidegenithetetlen alapvetd jogainak védelme az allam kotelessége, amit
a hon- és a rendvédelmi szervezetek fenntartasaval és mikodésével
biztosit. Ezek hatékonysagardl azonban kizarolag akkor beszélhetiink, ha
egységes iranyitas alapjan mikodnek, soraikban pedig fegyelem és szigora
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szolgalati és fiiggelmi rend uralkodik, ami egyttt jar a hon- és a
rendvédelmi testiiletek kotelékébe tartozé személyek egyes alapjogainak —
koztuk a szélas szabadsaganak — részleges, am aranytalan érdeksérelmet
nem eredményez6 korlatozasaval.

Az EJEB t6bb alkalommal is vizsgalta a katonak és a rendvédelmi
feladatokat ellaté személyek véleménynyilvanitashoz valé joganak hatarait,
aminek eredményeként tobb elvi jelentdségli megallapitast tett. Ezek kozil
a legfontosabb, hogy a kifejezés szabadsaganak joga a katonasag, a ren-
dbrség, a csendbrség, a hatarérség, a parti 6rség, a pénziigyérség és a biin-
tetés-végrehajtasi testiilet allomanyat is megilleti, azonban annak gyakor-
lasa az e szervezetek hatékony mikoédésre nézve valos veszélyt jelentd —
kiilonosen a fegyelem, a szolgalati rend és a szolgalati tekintély aladsasat
célz6 — megnyilvanulasok megakadalyozasa érdekében korlatozasoknak és
szankcioknak vethet§ ala. Az engedetlenségre vagy erGszakra sarkallo
megnyilvanulasokat és ezek allomanyon belili terjesztését a birdsag
minden korilmények kozott szankcionalhatonak tartja, ugyanakkor a
fegyveres szervezetek rendeltetés szerinti feladatainak ellatasara kézvetlen
veszéElyt jelenté magatartasok megitélése mar nem ennyire egységes.

A strasbourgi birésag tobb dontésében kifejtette azt is, hogy
az EJEE alkalmazasa soran figyelemmel kell lenni a katonai életviszonyok
sajatossagaira, azonban e kévetelménynek maga sem mindig tett eleget, igy
példaul a hon- és a rendvédelmi testiileteket altalanossagban véve birald
kijelentések, a valésag bizonyitisa és a szervezetek vezetSit érintd
megnyilvanulasok kapcsan kizardlag a szolasszabadsag terjedelmét
meghatarozo altalanos szabalyokat alkalmazta.

Osszegzésként elmondhatd, hogy az EJEB tébb fontos megillapitast tett
a katonak, a rend6rok, a csend6rok, a hatarérok, a parti 616k, a
pénzlgySrség és a buntetés-végrehajtasi testilet allomanyaba tartozé
személyek véleménynyilvanitashoz valé joganak korlatozhatosaga
targyaban, de az {télkezési gyakorlat kévetkezetlenségei nyitott kérdéseket
is hagytak. Ezek megvalaszolasa a j6vében mindenképpen indokolt és
szitkséges a hon- és a rendvédelem biztositasa kapcsan fennallé allami
kotelezettség maradéktalan és hatékony ellatasa érdekében. Mindennek
kilonos nyomatékot ad, hogy a migracié er6sédése, valamint az egyre
sulyosodé és szaporodd fegyveres konfliktusok hatdsara a hadsereg és a
rendvédelmi feladatokat ellaté szervek allomanyanak szerepe és az altaluk
végzett munka jelent6sége mindinkabb felértékel6dik.
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COURT (PLENARY)
CASE OF ENGEL AND OTHERS v. THE NETHERLANDS

(Application no. 5100/71; 5101/71; 5102/71; 5354/72; 5370/72)
JUDGMENT
STRASBOURG
8 June 1976

In the case of Engel and others,
The European Court of Human Rights, taking its decision in plenary session in
application of Rule 48 of the Rules of Court and composed of the following judges:

MM. H. MOSLER, President,

A. VERDROSS,

M. ZEKIA,

J. CREMONA,

G. WIARDA,

P. ODONOGHUE,

Mrs. H. PEDERSEN,

MM. T. VILHJALMSSON,

S. PETREN,

A. BOZER,

W. GANSHOF VAN DER MEERSCH,

Mrs. D. BINDSCHEDLER-ROBERT,

M. D. EVRIGENIS
and also Mr. M.-A. EISSEN, Registrar, and Mr. H. PETZOLD, Deputy Registrar,
Having deliberated in private on 30 and 31 October 1975, from 20 to 22 January and
from 26 to 30 April 1976,
Delivers the following judgment, which was adopted on the last-mentioned date:

Procedure

1. The case of Engel and others was referred to the Court by the European Commission
of Human Rights (hereinafter referred to as ,,the Commission”) and by the Government
of the Kingdom of the Netherlands (hetreinafter referred to as ,,the Government”). The
case originated in five applications against the Kingdom of the Netherlands which were
lodged with the Commission in 1971 by Cornelis J.M. Engel, Peter van der Wiel, Gerrit
Jan de Wit, Johannes C. Dona and Willem A.C. Schul, all Netherlands nationals.

2. Both the Commission’s request, to which was attached the report provided for in
Article 31 (art. 31) of the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter referred to as ,the Convention”), and the
application of the Government were lodged with the registry of the Court within the
period of three months laid down in Articles 32 para. 1 and 47 (art. 32-1, art. 47) - the
former on 8 October 1974, the latter on 17 December. They referred to Articles 44 and
48 (art. 44, art. 48) and to the declaration whereby the Kingdom of the Netherlands
recognised the compulsory jurisdiction of the Court (Article 46) (art. 46). Their purpose
is to obtain a decision from the Coutt as to whether or not the facts of the case disclose
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a breach by the respondent State of its obligations under Articles 5, 6, 10, 11, 14, 17 and
18 (art. 5, art. 6, art. 10, art. 11, art. 14, art. 17, art. 18) of the Convention.
3. On 15 October 1974, the President of the Court drew by lot, in the presence of the
Registrar, the names of five of the seven judges called upon to sit as members of the
Chamber; Mr. G.J. Wiarda, the elected judge of Nethetrlands nationality, and Mr. H.
Mosler, Vice-President of the Coutt, were ex officio members under Article 43 (art. 43)
of the Convention and Rule 21 para. 3 (b) of the Rules of Court respectively. The five
judges thus designated were Mr. A. Verdross, Mr. M. Zekia, Mr. P. O’Donoghue, Mr. T.
Vilhjalmsson and Mr. R. Ryssdal (Article 43 in fine of the Convention and Rule 21 para.
4) (art. 43).
Mr. Mosler assumed the office of President of the Chamber in accordance with Rule 21
para. 5.
4. The President of the Chamber ascertained, through the Registrar, the views of the
Agent of the Government and the delegates of the Commission regarding the procedure
to be followed. By an Order of 31 October 1974, he decided that the Government should
file a memorial within a time-limit expiring on 14 February 1975 and that the delegates
should be entitled to file a memorial in reply within two months of receipt of the
Government’s memorial. On 22 January 1975, he extended the time-limit granted to the
Government until 1 April.
The Government’s memorial was received at the registry on 1 April, that of the delegates
on 30 May 1975.
5. After consulting, through the Registrar, the Agent of the Government and the
delegates of the Commission, the President decided by an Order of 30 June 1975 that
the oral hearings should open on 28 October.
6. At a meeting held in private on 1 October 1975 in Strasbourg, the Chamber decided
under Rule 48 to relinquish jurisdiction forthwith in favour of the plenary Court,
,considering that the case raise(d) serious questions affecting the interpretation of the
Convention ...”. At the same time, it took note of the intention of the Commission’s
delegates to be assisted during the oral procedure by Mr. van der Schans, who had
represented the applicants before the Commission; it also authorised Mr. van der Schans
to speak in Dutch (Rules 29 para. 1 in fine and 27 para. 3).
7. On 27 October 1975, the Court held a preparatory meeting to consider the oral stage
of the procedure. At this meeting it compiled two lists of requests and questions which
were communicated to the persons who were to appear before it. The documents thus
requested were lodged by the Commission on the same day and by the Government on
21 November 1975.
8. The oral hearings were held in public at the Human Rights Building, Strasbourg, on 28
and 29 October 1975.
There appeared before the Court:
- for the Government:

Mr. CW. VAN SANTEN
Deputy Legal Adviser at the Ministry of Foreign Affairs, Agent;

Mr. C.W. VAN BOETZELAER VAN ASPEREN
Permanent Representative of the Netherlands to the Council of Europe, Substitute
Agent;

Mr. E. DROOGLEEVER FORTUIJN
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Solicitor for the Government, Mr. R.J. AKKERMAN, Official at the Ministry of
Defence,

Mr. W. BREUKELAAR,
Official at the Ministry of Justice,

Mr. J.J.E. SCHUTTE,
Official at the Ministry of Justice,

Mr. A.D. BELINFANTE,
Professor at the University of Amsterdam, Advisers;
- for the Commission:

Mr. J.E.S. FAWCETT, Principal Delegate,

Mr. F. ERMACORA, Delegate,

Mr. E. VAN DER SCHANS, who had represented the applicants
before the Commission, assisting the delegates under Rule 29 para. 1, second sentence.
The Court heard addresses by Mr. Fawcett, Mr. Ermacora and Mr. van der Schans for
the Commission and by Mr. van Santen, Mr. Droogleever Fortuijn and Mr. Belinfante
for the Government, as well as their replies to questions put by the Court.
9. On 30 October, the Commission produced various documents which its
representatives had mentioned during the oral heatings.
10. On the instructions of the Court, the Registrar requested the Commission, on 3 and
13 November 1975, to supply it with details on a particular point of the case; these were
furnished on 4 and 14 November.

As to the facts

11. The facts of the case may be summarised as follows:

12. All applicants were, when submitting their applications to the Commission, conscript
soldiers serving in different non-commissioned ranks in the Netherlands armed forces.
On separate occasions, various penalties had been passed on them by their respective
commanding officers for offences against military discipline. The applicants had appealed
to the complaints officer (beklagmeerdere) and finally to the Supreme Military Court
(Hoog Militair Gerechtshof) which in substance confirmed the decisions challenged but,
in two cases, reduced the punishment imposed.

The system of military disciplinary law in the Netherlands

13. The disciplinary law concerning the Netherlands Army, applicable at the time of the
measures complained of in this case, was set out in the Military Discipline Act of 27 April
1903 (Wet op de Krijgstucht - hereinafter referred to as ,,the 1903 Act”), the Regulations
on Military Discipline of 31 July 1922 (Reglement betreffende de Kirijgstucht), the
Military Penal Code of 27 April 1903 (Wetboek van Militair Strafrecht) and the Army and
Air Force Code of Procedure in its version of 9 January 1964 (Rechtspleging bij de Land-
en Luchtmacht).

This system of law has evolved during the course of the years. In particular, certain
provisions of the 1903 Act, applied in the present case, have been repealed or amended
by an Act of 12 September 1974, which came into force on 1 November 1974.

14. Alongside disciplinary law, there exists in the Netherlands a military criminal law.
Proceedings under the latter are held at first instance before a court martial (Krijgsraad)
and subsequently, if appropriate, before the Supreme Military Court on appeal.
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The account that follows relates solely to military disciplinary law which, like military
criminal law, applies equally to conscript servicemen, such as the applicants, and to
volunteers.

Military disciplinary offences

15. Offences against military discipline are defined in Article 2 of the 1903 Act as being:
,»1. all acts not included in any criminal legislation which are contrary to any official order
or regulation or inconsistent with military discipline and order;

2. such criminal acts as fall within the jurisdiction of the military judge, insofar as they
are inconsistent with military discipline and order but at the same time of such trivial
nature that the matter can be dealt with in proceedings other than criminal proceedings.”
The Regulations on Military Discipline of 31 July 1922 set out the basic principles of
military discipline (Section 15 para. 2). Under Section 16 para. 1, the question whether or
not the conduct of a member of the armed forces is consistent with military discipline
and order must be answered by reference to the general considerations set out in the first
part of those Regulations.

Sections 17 to 26 list - by way of example, as stated in Section 16 para. 2 - offences against
military discipline, such as membership of extremist organisations, non-observance of
secrecy, possession and distribution of objectionable writings, showing discontentment,
failure to perform military duties, absence without leave, incorrect or disorderly
behaviour, disrespect for property, failure to give assistance, neglect of hygiene and
cleanliness, failure to perform watch and patrol duties, etc.

Several of these acts and omissions constitute at the same time criminal offences
punishable under the Military Penal Code, for example, absence without leave for one
day or more (Article 96), disobedience to a military order (Article 114) and distribution
of objectionable writings (Article 147).

Under Article 8 of the Army and Air Force Code of Procedure the competent officer
imposes a disciplinary penalty if he considers that the person concerned is guilty of an
offence that can be dealt with outside criminal proceedings.

Military disciplinary penalties and measures

16. At the relevant time, the provisions on the various penalties that could be imposed
on persons having committed disciplinary offences were contained in Articles 3 to 5 of
the 1903 Act.

The nature of the penalties depended on the rank of the offender. Thus, Article 3-A
provided for reprimand, , light arrest (licht arrest) of at most 14 days” and ,,strict arrest
(streng arrest) of at most 14 days” as the principal disciplinary punishments for officers.
As regards non-commissioned officers, Article 4-A provided, inter alia, for reprimand,
restrictions to camp during the night, ,light arrest of at most 21 days”, ,,aggravated arrest
(verzwaard arrest) of at most 14 days” and ,,strict arrest of at most 14 days”. Ordinary
servicemen were, under Article 5-A, subject, broadly speaking, to the same punishments
as non-commissioned officers, with the additional possibility for privates of ,,committal
to a disciplinary unit” (plaatsing in een tuchtklasse). All ranks of servicemen could, under
paragraph B of each of the above Articles, also suffer loss of wages as ,,supplementary
punishment”.
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17. Under the 1903 Act the manner of execution of disciplinary punishments also varied
according to rank.

18. Execution of light arrest was governed by Article 8:

,»Light arrest shall be carried out:

A. By officers:

1. on land: in their dwellings, tent or barracks or, when bivouacking, in the place
designated by the commanding officer;

2.

B. By non-commissioned officers and ordinary servicemen:

1. on land: in their barracks, base or dwellings or, when in quarters, camping or
bivouacking, in the place designated by the commanding officer;

2...

Servicemen undergoing light arrest are not excluded from performing their duties.”

The effect of this provision was that any serviceman under light arrest, irrespective of
rank, had usually to remain in his dwelling during off-duty hours if he lived outside the
barracks; otherwise he was confined to barracks.

Officers and non-commissioned officers normally lived outside, whereas ordinary
servicemen were as a rule obliged to live within, the barracks. In practice, ordinary
servicemen had for some time enjoyed a degree of freedom of movement in the evenings
between five o’clock and midnight and at weekends. They often made use of this to stay
with their families but this did not mean that they were no longer required to live in
barracks.

By reason of the above, an ordinary serviceman, unlike an officer or non-commissioned
officer, was in general not able to serve light arrest at home, and he thereby lost the
privilege of returning to his family home during off-duty hours. Conscripts permitted to
live outside the barracks were in the same situation: under Article 123 of the Rules for
Internal Service in the Royal Army (Reglement op de Inwendige Dienst der Koninklijke
Landmacht), the permission was suspended, inter alia, in the case of disciplinary arrest;
however, this provision, deemed contrary to the 1903 Act, disappeared in 1974.

A serviceman under light arrest at the barracks was allowed visits, correspondence and
the use of the telephone; he could move freely about the barracks outside duty hours,
being able for instance to visit the camp cinema, canteen and other recreation facilities.
19. The execution of aggravated arrest, which applied only to non-commissioned officers
and ordinary servicemen, was governed by Article 9 of the 1903 Act. Those concerned
continued to perform their duties but for the rest of the time had to remain, in the
company of other servicemen undergoing a similar punishment, in a specially designated
but unlocked place. The offender might receive visits if he had the company
commander’s written permission. Unlike a person under light arrest, he could not move
freely about the batracks so as to visit the cinema, canteen or recreation facilities. As far
as possible, ordinary servicemen had to be separated from their fellows (afzondering)
during the night.

20. The execution of strict arrest was governed by Article 10 of the 1903 Act. The period
of arrest, covering both duty and off-duty hours, was served by officers in a similar
manner to light arrest, that is they usually remained at home, whereas non-commissioned
officers and ordinary servicemen were locked in a cell. All ranks were excluded from the
performance of their normal duties.
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21. Execution of what at the time was the most severe form of disciplinary penalty,
committal to a disciplinary unit (plaatsing in een tuchtklasse), which applied only to
privates, was governed by Articles 18 and 19 of the 1903 Act. This punishment consisted
of submitting the offender to a stricter discipline than normal by sending him to an
establishment which was specially designated for that purpose (Article 18). According to
Article 19, service in a disciplinary unit was imposed for a period, determined when the
penalty was pronounced, of from three to six months. In this respect alone did it differ
from committal to a punishment unit (plaatsing in een strafklasse), a supplementary
punishment which, under Article 27 of the Military Penal Code, could be imposed on a
serviceman, in the context of criminal proceedings, for a period of from three months to
two years.

Committal to a disciplinary unit, when it was ordered towards the end of military service,
generally delayed the individual’s return to civil life. Its execution was governed by a
Decree of 14 June 1971 (Besluit straf-en tuchtklassen voor de krijgsmacht) which
concerned both committals to a punishment unit and, in principle (Article 57), committal
to a disciplinary unit. Those undergoing such punishment were removed from their own
unit and placed in a special, separate group; their movements were restricted, they carried
out their military service under constant supervision and emphasis was placed on their
education (Articles 17, 18 and 20).

The units were divided into three sections. Offenders as a rule passed thirty days in each
of the first two, but these periods could be prolonged or shortened according to their
conduct (Articles 26 and 27). As far as possible, they spent their nights separated from
each other (afgezonderd - Article 28). In the first section, they were allowed to receive
visits twice a month and to study during off-duty hours (Article 29). In the second, they
also enjoyed a degree of freedom of movement on Saturdays and Sundays and at least
twice a week could visit the canteen and/or recreation facilities in the evening after duty
(Article 30). In the third, the regime was appreciably less strict (Article 31).

22. Under Article 20 of the 1903 Act, a serviceman on whom the punishment of
committal to a disciplinary unit had been imposed might, on that ground, be placed under
arrest after sentence had been passed and held in custody until he arrived at the
establishment where the punishment was to be served. It seems that any of the three
forms of arrest outlined above could be employed under the terms of this text.

No provision existed in military disciplinary law to limit or fix in advance or otherwise
control the duration of this interim custody, or to provide for the possibility of deducting
the period of such custody from the time to be spent in the disciplinary unit.

23. Disciplinary penalties imposed on a serviceman could be taken into account when,
for example, the question of his promotion arose. On the other hand they were not
entered on his criminal record and, according to the information obtained by the Court
at the hearing on 28 October 1975, had no effects in law on civil life.

24. As the result of the Act of 12 September 1974, both the range of disciplinary
punishments available and the manner in which they are to be enforced have been made
the same for all ranks of servicemen. Strict arrest and committal to a disciplinary unit are
abolished. Even before its entry into force (1 November 1974), these punishments had
ceased to be imposed in practice, following a ministerial instruction.

While reprimand, light arrest and aggravated arrest remain, the maximum petiod during
which any arrest may be imposed is now fourteen days, and aggravated arrest is
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henceforth also applicable to officers (Articles 3, 8 and 9 of the 1974 Act). Aggravated
arrest today constitutes the severest form of disciplinaty punishment. Three further
penalties have been introduced by the 1974 Act: extra duties of between one and two
hours a day, compulsory presence overnight in the barracks or quarters, and a fine.

Military disciplinary procedure

25. Articles 39 to 43 of the 1903 Act state who may impose disciplinary punishments.
This is normally the commanding officer of the individual’s unit. He investigates the case
and hears the serviceman accused (Article 46 of the 1903 Act) and questions witnesses
and experts if that proves necessary.

For each offence committed the officer chooses which of the various punishments
available under the law should be applied. ,,When determining the nature and severity of
disciplinary punishments”, he shall be ,,both just and severe”, shall have ,,regard to the
circumstances in which the offence was committed as well as to the character and
customary behaviour of the accused” and shall base his decision ,,on his own opinion
and belief”(Article 37 of the 1903 Act).

26. Article 44 of the 1903 Act provides that any superior who has sufficient indication to
suppose that a subordinate has committed a severe offence against military discipline is
entitled, if necessary, to give notice of his provisional arrest (voorlopig arrest); the
subordinate is obliged to comply immediately with that notification. Provisional arrest is
usually served in the same way as light arrest, but, if required either in the interest of the
investigation or in order to prevent disorder, it is served in a similar way to aggravated
ot, as was the case prior to the 1974 Act, strict arrest. The serviceman concerned is as a
rule excluded from performing his duty outside the place where he is confined. Article
45 stipulates that provisional arrest shall not last longer than 24 hours and Article 49
states that the hierarchical superior of the officer imposing provisional arrest may set it
aside after hearing the latter. The period of such provisional arrest may be deducted in
whole or in part from the punishment imposed.

27. Under Article 61 of the 1903 Act the serviceman on whom a disciplinary penalty has
been imposed may challenge before the complaints officer his punishment or the
grounds thereof unless it has been imposed by a military court. The complaints officer is
the hierarchical superior of the officer giving the initial decision rather than a specialist,
but he is usually assisted by a colleague who is a lawyer, especially in cases (before the
1974 Act) of committal to a disciplinary unit.

The complaint must be submitted within four days; if the complainant is under arrest he
may on request consult other persons named by him (maximum of three), unless the
commanding officer considers their presence to be inadvisable (Article 62).

The complaints officer must examine the case as soon as possible; he questions witnesses
and experts to the extent he thinks necessary and hears the complainant and the
punishing officer. He then gives a decision which must be accompanied by reasons and
communicated to the complainant and the punishing officer (Article 65).

28. Appeal against the decision imposing a disciplinary punishment has no suspensive
effect although the Minister of Defence may defer the execution of such punishment on
account of special circumstances. Article 64 of the 1903 Act provided an exception in
the case of committal to a disciplinary unit; the serviceman’s appeal did not, however,
entail the suspension or termination of any interim custody imposed under Article 20.
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29. If the punishment has not been quashed by the complaints officer, the complainant
may appeal within four days to the Supreme Military Court (Article 67 of the 1903 Act).
30. The composition of this Court and its functioning are regulated by the ,,Provisional
Instructions” on the Supreme Military Court (Provisionele Instructie voor het Hoog
Militair Gerechtshof) promulgated on 20 July 1814 but since amended several times.
Under Article 1 the Court shall be established at The Hague and shall be composed of
six members: two civilian jutists - one of whom is the Court’s President - and four military
officers. A State Advocate for the Armed Forces (advocaat-fiscaal voor de Krijgsmacht)
and a Registrar are attached to the Court.

The civilian members (Article 2 of the ,,Provisional Instructions”) must be Justices of the
Supreme Court (Hoog Raad) or Judges of the Court of Appeal (Gerechtshof) at The
Hague and Articles 11, 12, 13 and 15 of the Judicature Act (Wet op de Rechterlijke
Organisatie) of 18 April 1827, providing, inter alia, for tenure of office and grounds for
discharge, are applicable to them. They are appointed by the Crown upon the joint
recommendation of the Ministers of Justice and of Defence; their term of office is equal
to that of the Justices of the Supreme Court or the Judges of a Court of Appeal.

The military members of the Court (Article 2 (a) of the ,,Provisional Instructions”), who
must be not less than 30 nor more than 70 years of age, are likewise appointed by the
Crown upon the joint recommendation of the Ministers of Justice and of Defence. They
may also be dismissed in a similar manner. In theory, therefore, they are removable
without observance of the strict requirements and legal safeguards laid down regarding
the civilian members by the Judicature Act. According to the Government, the
appointment of the military members of the Court is normally the last in their service
career; they are not, in their functions as judges on the Court, under the command of any
higher authority and they are not under a duty to account for their acts to the service
establishment.

On assuming office, all members of the Court must swear an oath that obliges them,
inter alia, to be just, honest and impartial (Article 9 of the ,,Provisional Instructions”). It
is true that the military judges on the Court remain members of the armed forces and as
such bound by their oath as officers, which requires them, among other things, to obey
orders from superiors. This latter oath, however, also enjoins obedience to the law,
including in general the statutory provisions governing the Supreme Military Court and,
in particular, the oath of impartiality taken by the judges.

31. Cases are never dealt with by a single judge but only by the Court as a body. The
Court is required to examine cases as soon as possible and to hear the applicant and, if
necessary, the punishing officer, the complaints officer and any witness or expert whose
evidence it may wish to obtain (Article 56 of the ,,Provisional Instructions”). The Coutt
reviews the decision of the complaints officer both in regard to the facts and to the law;
in no case has it jurisdiction to increase the penalty (Article 58).

Whereas in criminal cases the Court’s hearings are public (Article 43 of the ,,Provisional
Instructions” and paragraph 14 above), it sits in camera in disciplinary cases. On the other
hand the judgment is pronounced at a public session; it must be accompanied by reasons
and is communicated to the complaints officer, the punishing officer and the appellant
serviceman (Article 59).

32. At the time of the measures complained of in this case, no provision in law was made
for the legal representation of the complainant. Nevertheless, as a report by the acting
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Registrar of the Supreme Military Court, dated 23 December 1970, explains, the Court
in practice granted legal assistance in certain cases where it was expected that the person
concerned would not be able himself to cope with the special legal problems raised in his
appeal. This applied particularly to cases where the Convention was invoked. The
assistance was, however, limited to such legal matters.

The position altered in 1973: under a ministerial instruction of 7 November 1973
(Regeling vertrouwensman - KL), a serviceman accused of a disciplinary offence may
have the services of a ,,trusted person” (vertrouwensman) at all stages of the proceedings
and even of a lawyer if the matter comes before the Supreme Military Court (Articles 1,
17 and 18 of the instruction).

Facts relating to the individual applicants

Mr. Engel

33. In March 1971, Mr. Engel was serving as a sergeant in the Netherlands Army. He in
fact lived at home during off-duty hours. The applicant was a member of the Conscript
Servicemen’s Association (Vereniging van Dienstplichtige Militairen - V.V.D.M.) which
was created in 1966 and aims at safeguarding the interests of conscripts. It was recognised
by the Government for taking part in negotiations in this field and its membership
included about two-thirds of all conscripts.

Mr. Engel was a candidate for the vice-presidency of the V.V.D.M. and on 12 March he
submitted a request to his company commander for leave of absence on 17 March in
order to attend a general meeting in Utrecht at which the elections were to be held. He
did not, however, mention his candidature.

Subsequently he became ill and stayed home under the orders of his doctor who gave
him sick leave until 18 Matrch and authorised him to leave the house on 17 March. On
16 March, the company commander had a talk with the battalion commander and it was
agreed that no decision should be taken regarding the above-mentioned request pending
further information from the applicant who had given no notice of his absence or return.
However, on the following day a check was made at the applicant’s home and it was
discovered that he was not there. In fact, he had gone to the meeting of the V.V.D.M.
where he had been elected vice-president.

34. On 18 March Mr. Engel returned to his unit and on the same day his company
commander punished him with four days’ light arrest for having been absent from his
residence on the previous day.

The applicant considered this penalty a serious interference with his personal affairs in
that it prevented him from propetly preparing himself for his doctoral examination at the
University of Utrecht which had been fixed for 24 March. According to the applicant, he
had made several attempts on 18 March to speak to an officer on this point but without
success. Believing that under the army regulations non-commissioned officers were
allowed to serve their light arrest at home, he left the barracks in the evening and spent
the night at home. However, the next day his company commander imposed a penalty
of three days’ aggravated arrest on him for having disregarded his first punishment.

The applicant, who had just been informed that, with effect from 1 April 1971, he had
been demoted to the rank of private, again left the barracks in the evening and went
home. He was arrested on Saturday 20 March by the military police and provisionally
detained in strict arrest for about two days, by virtue of Article 44 of the 1903 Act
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(paragraph 26 above). On Monday 22 March his company commander imposed a penalty
of three days’ strict arrest for having disregarded his two previous punishments.

35. The execution of these punishments was suspended by ministerial decision in order
to permit the applicant to take his doctoral examination which he passed on 24 March
1971. Moreover, on 21, 22 and 25 March Mr. Engel complained to the complaints officer
about the penalties imposed on him by the company commander. On 5 April the
complaints officer decided, after having heard the parties, that the first punishment of
four days’ light arrest should be reduced to a reprimand, the second punishment of three
days’ aggravated arrest to three days’ light arrest, and the third punishment of three days’
strict arrest to two days’ strict arrest. In the last two cases the decision was based on the
fact that the previous punishment(s) had been reduced and that the applicant had
obviously been under considerable stress owing to his forthcoming examination. The
complaints officer further decided that Mr. Engel’s punishment of two days’ strict arrest
should be deemed to have been served from 20 to 22 March, during his provisional arrest.
36. On 7 April 1971 the applicant appealed to the Supreme Military Court against the
decision of the complaints officer relying, inter alia, on the Convention in general terms.
The Court heard the applicant and obtained the opinion of the State Advocate for the
Armed Forces. On 23 June 1971, that is about three months after the date of the
disciplinary measures in dispute, the Court confirmed the contested decision. It referred
to Article 5 para. 1 (b) (art. 5-1-b) of the Convention and held that the applicant’s
detention had been lawful and had been imposed in order to secure the fulfilment of an
obligation prescribed by law. The system under the 1903 Act and the applicable
Regulations required in fact that every serviceman should submit to and co-operate in
maintaining military discipline. This obligation could be enforced by imposing
disciplinary punishments in accordance with the procedure prescribed by the above Act.
In these circumstances, the applicant’s punishment of two days’ strict arrest had been
justified in order to secure the fulfilment of that obligation.

The applicant had not received the assistance of a legally trained person at any stage in
the proceedings against him; perusal of the file in the case does not reveal if he asked for
such assistance.

Mr. van der Wiel

37. Mr. van der Wiel, at the time of his application to the Commission, was serving as a
corporal in the Netherlands Army. On the morning of 30 November 1970 he was about
four hours late for duty. His car had broken down during his weekend leave and he had
had it repaired before returning to his unit instead of taking the first train. On these
grounds, the acting company commander, on the same day, imposed a penalty of four
days’ light arrest on the applicant. The following day he revised the above grounds to
include a reference that the applicant had not previously requested the commander’s
leave of absence.

38. On 2 December, the applicant complained about his punishment to the complaints
officer invoking, inter alia, Articles 5 and 6 (art. 5, art. 6) of the Convention. In this
respect he alleged that he had been deprived of his liberty by a decision which, contrary
to the requirements of Article 5 (art. 5), had not been taken by a judicial authority; that
furthermore his case had not been heard by an independent and impartial tribunal (Article
6 para. 1) (art. 6-1); that he did not have adequate time and facilities for the preparation
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of his defence (Article 6 para. 3 (b)) (art. 6-3-b), and that he did not have legal assistance
(Article 6 para. 3 (c)) (art. 6-3-c).

39. On 18 December, following the rejection by the complaints officer of his complaint
on 16 December, the applicant appealed to the Supreme Military Court. On 17 March
1971, the Court heard the applicant, who was assisted by a lawyer, Sergeant Reintjes, and
obtained the opinion of the State Advocate for the Armed Forces. The Court then
quashed the complaints officer’s decision but confirmed the punishment of four days’
light arrest imposed on the applicant on the original grounds stated on 30 November
1970.

The Court first found that Article 6 (art. 6) of the Convention was not applicable in a
case where neither the determination of a criminal charge nor the determination of civil
rights and obligations was in question. The Court referred to the definition of military
disciplinary offences contained in Article 2 of the 1903 Act (paragraph 15 above) and
concluded therefrom that disciplinary proceedings clearly did not fall within the scope of
Atrticle 6 (art. 6). Nor was there any substance in the applicant’s argument that, since a
conscripted man had not volunteered to come within the jurisdiction of the military
authorities, any disciplinary measure imposed upon him in fact had a criminal character.
As regards the complaints based on Article 5 (art. 5), the Court first held that four days’
light arrest did not constitute ‘deprivation of liberty’. In the alternative, the Court further
stated that the disputed punishment was meant to ‘secure the fulfilment of (an) obligation
prescribed by law’, within the meaning of Article 5 para. 1 (b) (art. 5-1-b).

40. At first and second instance in the proceedings Mr. van der Wiel had not received
any legal assistance, and during the proceedings before the Supreme Military Court the
legal assistance granted to him had, in line with the practice desctibed above at paragraph
32, been restricted to the legal aspects of the case.

Mr. de Wit

41. Mr. de Wit, at the time of his application to the Commission, was serving as a private
in the Netherlands Army. On 22 February 1971, he was sentenced to committal to a
disciplinary unit for a period of three months by his company commander on the grounds
that, on 11 February 1971, he had driven a jeep in an irresponsible manner over uneven
territory at a speed of about 40 to 50 km. per hour; that he had not immediately catried
out his mission, namely to pick up a lorry at a certain place, but that he had only done so
after having been stopped, asked about his orders and summoned to execute them at
once; that, in view of his repeatedly irregular behaviour and failure to observe discipline,
he had previously been warned about the possibility of being committed to a disciplinary
unit.

On 25 February, the applicant complained about his punishment to the complaints
officer alleging, inter alia, violations of the Convention. On 5 March, the complaints
officer heard the applicant who was assisted by Private Eggenkamp, a lawyer and member
of the central committee of the V.V.D.M., such assistance having been granted by reason
of the fact that the applicant had invoked the Convention. The complaints officer also
examined six witnesses, including one, namely Private de Vos, on the applicant’s behalf,
and then confirmed the punishment while altering slightly the grounds stated therefore.
He rejected the allegations under the Convention, referring to a judgment of the Supreme
Military Court dated 13 May 1970.
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On 11 March, the applicant appealed to the Supreme Military Court against that decision.
In accordance with Article 64 of the 1903 Act, the applicant’s successive appeals had the
effect of suspending execution of his punishment (paragraph 28 above). The Court heard
the applicant and his above-mentioned legal adviser and obtained the opinion of the State
Advocate for the Armed Forces. On 28 April 1971, the Court, without mentioning the
applicant’s previous behaviour, reduced the punishment to twelve days’ aggravated arrest,
which sentence was executed thereafter. It considered that, in the circumstances, the
commiittal to a disciplinary unit for three months was too heavy a penalty.

42. The applicant alleges that in his case the calling of two other witnesses on his behalf,
namely Privates Knijkers and Dokestijn, was prevented at every juncture. He also
complains that the legal assistance granted to him had been restricted to the legal aspects
of his case.

Mr. Dona and Mr. Schul

43. Mr. Dona was serving as a private in the Netherlands Army at the time of his
application to the Commission. As editor of a journal called ,,Alarm”, published in
stencilled form by the V.V.D.M. at the General Spoor barracks at Ermelo, he had
collaborated in particular in the preparation of no. 8 of that journal dated September
1971. Acting in pursuance of the ,,Distribution of Writings Decree”, a ministerial decree
of 21 December 1967, the commanding officer of the barracks provisionally prohibited
the distribution of this number, whose contents he considered inconsistent with military
discipline.

On 28 September, two officers met in commission on the instructions of the
commanding officer in order to hold an enquiry into the appearance of the said number.
The applicant, among others, was heard by the commission.

On 8 October 1971, the applicant was sentenced by his competent superior to three
months’ committal to a disciplinary unit for having taken part in the publication and
distribution of a writing tending to undermine discipline. The decision was based on
Article 2 para. 2 of the 1903 Act, read in conjunction with the first paragraph of Article
147 of the Military Penal Code which provides:

,»Any person who, by means of a signal, sign, dumb show, speech, song, writing or
picture, endeavours to undermine discipline in the armed forces or who, knowing the
tenor of the writing or the picture, disseminates or exhibits it, posts it up or holds stocks
of it for dissemination, shall be liable to a term of imprisonment not exceeding three
years.”

Entitled ,,The law of the strongest” (Het recht van de sterkste), the article objected to in
no. 8 of ,,Alarm” alluded to a demonstration that had taken place at Ermelo on 13 August
1971 on the initiative of the executive committee of the V.V.D.M. According to Mr. van
der Schans, the demonstration was terminated almost at once since the demonstrators
had promptly returned to their quarters following the promise by the commanding officer
that, if they did so, no disciplinary sanctions would ensue. Nevertheless, a few soldiers
were allegedly transferred soon afterwards for having participated in the incident.

The passages in the article which gave rise to the disciplinary punishment of 8 October
1971 read as follows:

(@) ,,There happens to be a General Smits who writes to his »inferiors« »I will do
everything to keep you from violating the LAW«! But this very General is responsible for
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the transfers of Daalhuisen and Duppen. Yet, as you know, measures are never allowed
to be in the nature of a disguised punishment. How devoted to the law the General is -
as long as it suits him”;

() ,,... in addition to ordinary punishments, the army bosses have at their disposal a
complete series of other measures - of which transfer is only one - to suppress the
soldiers. That does not come to an end by questions in Parliament - that makes them at
most more careful. That only comes to an end when these people, who can only prove
their authority by punishment and intimidation, have to look for a normal job.”

44. The decision ordering the applicant’s committal to a disciplinary unit referred to the
extracts quoted above. Furthermore, the decision took into account some aggravating
circumstances: Mr. Dona had collaborated in the publication of no. 6 of the journal,
which had likewise been prohibited under the ,,Distribution of Writings Decree” by
reason of its objectionable contents; in addition, he had taken part in the demonstrations
at Ermelo and had, in particular, published in connection therewith a pamphlet, for which
he received on 13 August 1971 a punishment of strict arrest.

45. Mr. Schul, a private in the Netherlands Army at the time of his application to the
Commission, was also an editor of the journal ,,Alarm”. The facts regarding his case are
identical to those of Mr. Dona’s except that his punishment initially amounted to four
months’ committal to a disciplinary unit owing to the additional aggravating circumstance
of his participation in the publication of an ,,Information Bulletin” for new recruits the
distribution of which had been prohibited by reason of its negative content.

46. As early as 8 October 1971, the two applicants announced their intention to complain
about their punishment. According to them, they were then asked to refrain from any
further publication while proceedings were pending against them. The Government
maintain that they were only requested not to publish other articles tending to undermine
military discipline. The applicants replied before the Court that they had not the slightest
intention to write such articles and that they had emphasised this on 28 September 1971
before the commission of enquiry. According to the report of the latter, Mr. Dona had
declared that it was not at all his aim to write articles that he expected to be prohibited,
and Mr. Schul is recorded as saying: ,,When we produce pamphlets of this kind, it is not
our intention that they should be prohibited. The intention is that they should be read.
The risk of their being prohibited is great.”

Be that as it may, the applicants refused to give the undertaking requested and they were
thereupon both placed under aggravated arrest in accordance with Article 20 of the 1903
Act.

47. The applicants complained about their punishment to the complaints officer who on
19 October confirmed it, while in the case of Mr. Dona slightly modifying the grounds.
He rejected the applicants’ submissions, including those concerning Articles 5, 6 and 10
(art. 5, art. 6, art. 10) of the Convention. In connection with Atrticles 5 and 6 (att. 5, art.
6), he referred to a decision of the Supreme Military Court delivered on 13 May 1970.
The complaints officer also specified that the applicants should remain in interim custody
in accordance with Article 20 of the 1903 Act.

48. The applicants appealed to the Supreme Military Court, Mr. Schul on 21 October and
Mr. Dona on the next day, invoking Articles 5, 6 and 10 (art. 5, art. 6, art. 10) of the
Convention.
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Pursuant to Article 64 of the 1903 Act, the successive complaints and appeals by the
applicants suspended their committal to a disciplinary unit but not their interim custody
(paragraph 28 above).

On 27 October 1971, the Court ordered release of the applicants after they had promised
to accept the Court’s judgment on the merits of the case, to comply therewith in the
future and, while proceedings were pending against them, to refrain from any activity in
connection with the compilation and distribution of written material the contents of
which could be deemed to be at variance with military discipline. According to the
applicants, this undertaking was given only in extremis as there was no legal remedy
available to terminate their interim custody.

Like Mr. de Wit, the applicants had been assisted before the Court by Private Eggenkamp
who was, however, able only to deal with the legal aspects of their case (paragraphs 41-
42 above).

49. On 17 November 1971 the Supreme Military Court confirmed Mr. Dona’s committal
to a disciplinary unit for three months, reduced Mr. Schul’s committal from four to three
months and modified slightly the grounds for punishment in both cases. The Court
rejected as being ill-founded the applicants’ allegations. Making mention in both cases of
their previous conduct and convictions, the Court recalled particularly that they had
previously participated in the publication and distribution of writings that were
prohibited on the basis of the decree of 21 December 1967 (paragraphs 44-45 above).
When fixing the punishment, the Court deemed these factors to be indicative of their
general behaviour.

The Court then dealt with the applicants’ allegations under Articles 5, 6 and 10 (att. 5,
art. 6, art. 10) of the Convention, and also rejected them.

As regards Article 5 (art. 5), the Court held that the obligation to serve in a disciplinary
unit did not constitute ,,deprivation of liberty”. In the alternative, adopting reasoning
similar to that contained in its decision on Mr. Engel’s appeal (paragraph 36 above), the
Court found that the disputed punishments had been justified under Article 5 para. 1 (b)
(art. 5-1-b).

On the issue of Article 6 para. 1 (art. 6-1), the Court considered that the disciplinary
proceedings relating to the publication of the journal ,,Alarm” had involved the
determination neither of any ,,civil right”, such as freedom of expression, nor of any
»criminal charge”; on the latter point, the Court based its decision on reasons similar to
those given in the decision on Mr. van der Wiel’s appeal (paragraph 39 above).

The applicants also contended that the measures taken against them interfered with their
freedom of expression. In this respect, the Court relied on paragraph 2 of Article 10 (art.
10-2); in its opinion, the restrictions objected to had been necessary in a democratic
society for the prevention of disorder within the field governed by Article 147 of the
Military Penal Code.

Finally, the applicants maintained that their interim custody had been inconsistent with
Article 5 para. 1 (c¢) (art. 5-1-c) of the Convention and claimed compensation on this
account under Article 5 para. 5 (art. 5-5). The Court held that it had no competence to
examine and decide such a claim.

50. A few days after the dismissal of their appeals, Mr. Dona and Mr. Schul were sent to
the Disciplinary Barracks (Depot voor Discipline) at Nieuwersluis in order to serve their
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punishment. They were not allowed to leave this establishment during the first month;
moreover, they were both locked up in a cell during the night.

51. Apart from the particular facts relating to Mr. Dona and Mr. Schul, there was in the
background a pattern of conflict between the Government and the V.V.D.M. In mid-
August 1971, for instance, there had occurred the demonstration at Ermelo mentioned
above at paragraph 43. The applicants also cite the fact that prior to their punishment,
and in particular between 1 January and 20 October 1971, the Minister of Defence had
decreed a great number of prohibitions on publications by the V.V.D.M. Furthermore,
other servicemen, as editors of sectional journals of the Association, had been punished
in criminal or in disciplinary proceedings - by aggravated atrest, fines and, in one case,
military detention (Article 6 para. 3 of the Military Penal Code) - for writing or
distributing publications considered as likely to undermine military discipline within the
meaning of Article 147 of the Military Penal Code.

Since a ministerial instruction, dated 19 November 1971, and thus subsequent to the
measures presently complained of, all cases involving a possible infringement of Article
147 of the Military Penal Code have had to be submitted to the military criminal courts
(paragraph 14 above) and not to the disciplinary authorities. The ,,Distribution of
Writings Decree” of 21 December 1967, mentioned above at paragraph 43, was repealed
on 26 November 1971.

Procedure before the commission

52. The applications were lodged with the Commission on 6 July 1971 by Mr. Engel, on
31 May 1971 by Mr. van der Wiel and Mr. de Wit, on 19 December 1971 by Mr. Dona
and on 29 December 1971 by Mr. Schul. On 10 February 1972, the Commission decided
to join the applications in accordance with the then Rule 39 of its Rules of Procedure.
In common with each other, the applicants complained that the penalties imposed on
them constituted deprivation of liberty contrary to Article 5 (art. 5) of the Convention,
that the proceedings before the military authorities and the Supreme Military Court were
not in conformity with the requirements of Article 6 (art. 6) and that the manner in which
they were treated was discriminatory and in breach of Article 14 read in conjunction with
Articles 5 and 6 (art. 14+5, art. 14+06).

Mr. Engel also alleged a separate breach of Article 5 (art. 5) in connection with his
provisional arrest and a breach of Article 11 (art. 11) on the particular facts of his case.
For their part, Mr. Dona and Mr. Schul contended that their interim custody had been in
distegard of Article 5 (art. 5) and that the punishment imposed on them for having
published and distributed articles deemed to undermine military discipline had
contravened Articles 10, 11, 14, 17 and 18 (art. 10, art. 11, art. 14, art. 17, art. 18).
Furthermore, all five applicants claimed compensation.

The applications were declared admissible by the Commission on 17 July 1972 except
that the complaint submitted by Mr. Engel under Article 11 (art. 11) was rejected as being
manifestly ill-founded (Article 27 para. 2) (art. 27-2).

In answer to certain objections made by the respondent Government during the
examination of the merits, the Commission decided on 29 May 1973 not to reject under
Article 29 (art. 29) two heads of complaint raised by Mr. Engel, Mr. Dona and Mr. Schul
on 21 June 1972 in support of their respective applications.

53. In its report of 19 July 1974 the Commission expressed the opinion:
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- that the punishments of light arrest objected to by Mr. Engel and Mr. van der Wiel did
not amount to deprivation of liberty within the meaning of Article 5 (art. 5) of the
Convention (eleven votes, with one abstention);

- that the other disciplinary punishments complained of by Mr. Engel, Mr. de Wit, Mr.
Dona and Mr. Schul had infringed Article 5 para. 1 (art. 5-1) since none of the sub-
paragraphs of this provision justified them (conclusion following from a series of votes
with various majorities);

- that there had also been violation of Article 5 para. 4 (art. 5-4) in that the appeals by the
four above-mentioned applicants against these same punishments had not been ,,decided
speedily” (eleven votes, with one abstention);

- that Mr. Engel’s provisional arrest under Article 44 of the 1903 Act had, for its part,
contravened Article 5 para. 1 (art. 5-1) since it had exceeded the period specified under
Article 45 of the said Act (eleven votes, with one member being absent);

- that Article 6 (art. 6) was not applicable to any of the disciplinary proceedings concerned
(ten votes against one, with one member being absent);

- that in the cases of Mr. Dona and Mr. Schul no breach either of Article 5 (art. 5) of the
Convention in respect of their interim custody (Article 20 of the 1903 Act) or of Articles
10, 11, 17 or 18 (art. 10, art. 11, art. 17, art. 18) of the Convention had been established
(such conclusions following from several votes with various majorities);

- that no violation of Article 14, whether read in conjunction with Articles 5, 6, 10 or 11
(art. 14+5, art. 1440, art. 14+10, art. 14+11), had occurred in this case (conclusion
following from several votes with various majorities).

The report contains five separate opinions.
As to the law

54. As the Government, Commission and applicants concurred in thinking, the
Convention applies in principle to members of the armed forces and not only to civilians.
It specifies in Articles 1 and 14 (art. 1, art. 14) that ,,everyone within (the) jurisdiction”
of the Contracting States is to enjoy ,,without discrimination” the rights and freedoms
set out in Section I. Article 4 para. 3 (b) (art. 4-3-b), which exempts military service from
the prohibition against forced or compulsory labour, further confirms that as a general
rule the guarantees of the Convention extend to servicemen. The same is true of Article
11 para. 2 (art. 11-2) in fine, which permits the States to introduce special restrictions on
the exercise of the freedoms of assembly and association by members of the armed
forces.

Nevertheless, when interpreting and applying the rules of the Convention in the present
case, the Court must bear in mind the particular characteristics of military life and its
effects on the situation of individual members of the armed forces.

55. Having established these preliminary points, the Court will examine successively,
Article by Article, each of the complaints raised by all or certain of the five applicants.
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I. On the alleged violations of article 5 (art. 5)

A. On the alleged violation of paragraph 1 of Article 5 (art. 5-1) taken alone

56. The applicants all submit that the disciplinary penalty or penalties, measure of
measures pronounced against them contravened Article 5 para. 1 (art. 5-1), which
provides:

»Everyone has the right to liberty and security of person. No one shall be deprived of his
liberty save in the following cases and in accordance with a procedure prescribed by law:
(a) the lawful detention of a person after conviction by a competent court;

(b) the lawful arrest or detention of a person for non-compliance with the lawful order
of a court or in order to secure the fulfilment of any obligation prescribed by law;

(c) the lawful atrrest or detention of a person effected for the purpose of bringing him
before the competent legal authority on reasonable suspicion of having committed an
offence or when it is reasonably considered necessary to prevent his committing an
offence or fleeing after having done so;

(d) the detention of a minor by lawful order for the purpose of educational supervision
or his lawful detention for the purpose of bringing him before the competent legal
authority;

(¢) the lawful detention of persons for the prevention of the spreading of infectious
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants;

() the lawful arrest or detention of a person to prevent his effecting an unauthorised
entry into the country or of a person against whom action is being taken with a view to
deportation or extradition.”

1. On the right to liberty in the context of military service

57. During the preparation and subsequent conclusion of the Convention, the great
majority of the Contracting States possessed defence forces and, in consequence, a
system of military discipline that by its very nature implied the possibility of placing on
certain of the rights and freedoms of the members of these forces limitations incapable
of being imposed on civilians. The existence of such a system, which those States have
retained since then, does not in itself run counter to their obligations.

Military discipline, nonetheless, does not fall outside the scope of Article 5 para. 1 (art.
5-1). Not only must this provision be read in the light of Articles 1 and 14 (art. 1, art. 14)
(paragraph 54 above), but the list of deprivations of liberty set out therein is exhaustive,
as is shown by the words ,,save in the following cases”. A disciplinary penalty or measure
may in consequence constitute a breach of Article 5 para. 1 (art. 5-1). The Government,
moreover, acknowledge this. 58. In proclaiming the ,right to liberty”, paragraph 1 of
Article 5 (art. 5-1) is contemplating individual liberty in its classic sense, that is to say the
physical liberty of the person. Its aim is to ensure that no one should be dispossessed of
this liberty in an arbitrary fashion. As pointed out by the Government and the
Commission, it does not concern mere restrictions upon liberty of movement (Article 2
of Protocol no. 4) (P4-2). This is clear both from the use of the terms ,,deprived of his
liberty”, ,,arrest” and ,,detention”; which appear also in paragraphs 2 to 5, and from a
comparison between Article 5 (art. 5) and the other normative provisions of the
Convention and its Protocols.

59. In order to determine whether someone has been ,,deprived of his liberty” within the
meaning of Article 5 (art. 5), the starting point must be his concrete situation. Military
service, as encountered in the Contracting States, does not on its own in any way
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constitute a deprivation of liberty under the Convention, since it is expressly sanctioned
in Article 4 para. 3 (b) (art. 4-3-b). In addition, rather wide limitations upon the freedom
of movement of the members of the armed forces are entailed by reason of the specific
demands of military service so that the normal restrictions accompanying it do not come
within the ambit of Article 5 (art. 5) either.

Each State is competent to organise its own system of military discipline and enjoys in
the matter a certain margin of appreciation. The bounds that Article 5 (art. 5) requires
the State not to exceed are not identical for servicemen and civilians. A disciplinary
penalty or measure which on analysis would unquestionably be deemed a deprivation of
liberty were it to be applied to a civilian may not possess this characteristic when imposed
upon a serviceman. Nevertheless, such penalty or measure does not escape the terms of
Article 5 (art. 5) when it takes the form of restrictions that clearly deviate from the normal
conditions of life within the armed forces of the Contracting States. In order to establish
whether this is so, account should be taken of a whole range of factors such as the nature,
duration, effects and manner of execution of the penalty or measure in question.

2. On the existence of deprivations of liberty in the present case

60. It is on the basis of these premises that the Court will examine whether there has
occurred in the present case one or more instances of deprivation of liberty. In the
Government’s main submission, the question calls for a negative reply as regards all the
disputed penalties and measures (paragraphs 15-19 of the memorial, and oral arguments),
whereas in the Commission’s view light arrest alone raises no problem under Article 5
para. 1 (art. 5-1) (paragraphs 67-76 of the report).

61. No deprivation of liberty resulted from the three and four days’ light arrest awarded
respectively against Mr. Engel (paragraphs 34-36 above, second punishment) and Mr. van
der Wiel (paragraphs 37-39 above). Although confined during off-duty hours to their
dwellings or to military buildings or premises, as the case may be, servicemen subjected
to such a penalty are not locked up and continue to perform their duties (Article 8 of the
1903 Act and paragraph 18 above). They remain, more or less, within the ordinary
framework of their army life.

62. Aggravated arrest differs from light arrest on one point alone: in off-duty hours,
soldiers serve the arrest in a specially designated place which they may not leave in order
to visit the canteen, cinema or recreation rooms, but they are not kept under lock and
key (Article 9-B of the 1903 Act and paragraph 19 above). Consequently, neither does
the Court consider as a deprivation of liberty the twelve days’ aggravated arrest
complained of by Mr. de Wit (paragraph 41 above).

63. Strict arrest, abolished in 1974, differed from light arrest and aggravated arrest in that
non-commissioned officers and ordinary servicemen served it by day and by night locked
in a cell and were accordingly excluded from the performance of their normal duties
(Article 10-B of the 1903 Act and paragraph 20 above). It thus involved deprivation of
liberty. It follows that the provisional arrest inflicted on Mr. Engel in the form of strict
arrest (Article 44 of the 1903 Act; paragraphs 26, 34 and 35 above) had the same character
despite its short duration (20-22 March 1971).

64. Committal to a disciplinary unit, likewise abolished in 1974 but applied in 1971 to Mr.
Dona and Mr. Schul, represented the most severe penalty under military disciplinary law
in the Netherlands. Privates condemned to this penalty following disciplinary
proceedings were not separated from those so sentenced by way of supplementary
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punishment under the criminal law, and during a month or more they were not entitled
to leave the establishment. The committal lasted for a petiod of three to six months; this
was considerably longer than the duration of the other penalties, including strict arrest
which could be imposed for one to fourteen days. Furthermore, it appears that Mr. Dona
and Mr. Schul spent the night locked in a cell (Articles 5, 18 and 19 of the 1903 Act,
Royal Decree of 14 June 1971 and paragraphs 21 and 50 above). For these various
reasons, the Court considers that in the circumstances deprivation of liberty occurred.
65. The same is not true of the measure that, from 8 October until 3 November 1971,
preceded the said committal, since Mr. Dona and Mr. Schul served their interim custody
in the form of aggravated arrest (Article 20 of the 1903 Act; paragraphs 22, 46, 48 and
62 above).

66. The Court thus comes to the conclusion that neither the light arrest of Mr. Engel and
Mr. van der Wiel, nor the aggravated arrest of Mr. de Wit, nor the interim custody of Mr.
Dona and Mr. Schul call for a more thorough examination under paragraph 1 of Article
5 (art. 5-1).

The punishment of two days’ strict arrest inflicted on Mr. Engel on 7 April 1971 and
confirmed by the Supreme Military Court on 23 June 1971 coincided in practice with an
earlier measure: it was deemed to have been served beforehand, that is from 20 to22
March 1971, by the applicant’s period of provisional arrest (paragraphs 34-36 above, third
punishment).

On the other hand, the Court is required to determine whether the last-mentioned
provisional arrest, as well as the committal of Mr. Dona and Mr. Schul to a disciplinary
unit, complied with Article 5 para. 1 (art. 5-1).

3. On the compatibility of the deprivations of liberty found in the present case with
paragraph 1 of Article 5 (art. 5-1)

67. The Government maintained, in the alternative, that the committal of Mr. Dona and
Mr. Schul to a disciplinary unit and the provisional arrest of Mr. Engel satisfied,
respectively, the requirements of sub-paragraph (a) and of sub-paragraph (b) of Article 5
para. 1 (art. 5-1-a, art. 5-1-b) (paragraphs 21-23 of the memorial); they did not invoke
sub-paragraphs (c) to (f) (art. 5-1-c, art. 5-1-d, art. 5-1-¢, art. 5-1-f).

68. Sub-paragraph (a) of Article 5 para. 1 (art. 5-1-a) permits the ,,lawful detention of a
person after conviction by a competent court”.

The Coutt, like the Government (hearing on 29 October 1975), notes that this provision
makes no distinction based on the legal character of the offence of which a person has
been found guilty. It applies to any ,,conviction” occasioning deprivation of liberty
pronounced by a ,,court”, whether the conviction is classified as criminal or disciplinary
by the internal law of the State in question.

Mr. Dona and Mr. Schul were indeed deprived of their liberty ,,after” their conviction by
the Supreme Military Court. Article 64 of the 1903 Act conferred a suspensive effect
upon their appeals against the decisions of their commanding officer (8 October 1971)
and the complaints officer (19 October 1971), a fact apparently ovetlooked bythe
Commission (paragraph 85 and Appendix IV of the report) but which the Government
have rightly stressed (paragraph 21 of the memorial). Consequently, their transfer to the
disciplinary barracks at Nieuwersluis occurred only by virtue of the final sentences
imposed on 17 November 1971 (paragraphs 28, 48 and 50 above).
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It remains to be ascertained that the said sentences were passed by a ,,competent court”
within the meaning of Article 5 para. 1 (a) (art. 5-1-a).

The Supreme Military Court, whose jurisdiction was not at all disputed, constitutes a
court from the organisational point of view. Doubtless its four military members are not
irremovable in law, but like the two civilian members they enjoy the independence
inherent in the Convention’s notion of a ,,court” (De Wilde, Ooms and Versyp judgment
of 18 June 1971, Series A no. 12, p. 41, para. 78, and paragraph 30 above).

Furthermore, it does not appear from the file in the case (paragraphs 31-32 and 48-49
above) that Mr. Dona and Mr. Schul failed to receive before the Supreme Military Coutt
the benefit of adequate judicial guarantees under Article 5 para. 1 (a) (art. 5-1-a), an
autonomous provision whose requirements are not always co-extensive with those of
Article 6 (art. 6). The guarantees afforded to the two applicants show themselves to be
»adequate” for the purposes of Article 5 para. 1 (a) (art. 5-1-a) if account is taken of ,,the
particular nature of the circumstances” under which the proceedings took place (above-
cited judgment of 18 June 1971, Series A no. 12, pp. 41-42, para. 78). As for Article 6
(art. 6), the Court considers below whether it was applicable in this case and, if so,
whether it has been respected.

Finally, the penalty inflicted was imposed and then executed ,lawfully” and ,in
accordance with a procedure prescribed by law”. In short, it did not contravene Article
5 para. 1 (art. 5-1).

69. The provisional arrest of Mr. Engel for its part clearly does not come within the ambit
of sub-paragraph (a) of Article 5 para. 1 (art. 5-1-a).

The Government have derived argument from sub-paragraph (b) (art. 5-1-b) insofar as
the latter permits ,,Jawful arrest or detention” intended to ,,secure the fulfilment of any
obligation prescribed by law”.

The Court considers that the words ,,secure the fulfilment of any obligation prescribed
by law” concern only cases where the law permits the detention of a person to compel
him to fulfil a specific and concrete obligation which he has until then failed to satisfy. A
wide interpretation would entail consequences incompatible with the notion of the rule
of law from which the whole Convention draws its inspiration (Golder judgment of 21
February 1975, Series A no. 18, pp. 16-17, para. 34). It would justify, for example,
administrative internment meant to compel a citizen to discharge, in relation to any point
whatever, his general duty of obedience to the law.

In fact, Mr. Engel’s provisional arrest was in no way designed to secure the fulfilment in
the future of such an obligation. Article 44 of the 1903 Act, applicable when an officer
has ,,sufficient indication to suppose that a subordinate has committed a serious offence
against military discipline”, refers to past behaviour. The measure thereby authorised is a
preparatory stage of military disciplinary proceedings and is thus situated in a punitive
context. Perhaps this measure also has on occasions the incidental object or effect of
inducing a member of the armed forces to comply henceforth with his obligations, but
only with great contrivance can it be brought under sub-paragraph (b) (art. 5-1-b). If the
latter were the case, this sub-paragraph could moreover be extended to punishments
stricto sensu involving deprivation of liberty on the ground of their deterrent qualities.
This would deprive such punishments of the fundamental guarantees of sub-paragraph
(a) (art. 5-1-a).
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The said measure really more resembles that spoken of in sub- paragraph (c) of Article 5
para. 1 (art. 5-1-c) of the Convention. However in the present case it did not fulfil one
of the requirements of that provision since the detention of Mr. Engel from 20 to 22
March 1971 had not been ,effected for the purpose of bringing him before the
competent legal authority” (paragraphs 86-88 of the report of the Commission).
Neither was Mr. Engel’s provisional arrest ,,Jawful” within the meaning of Article 5 para.
1 (art. 5-1) insofar as it exceeded - by twenty-two to thirty hours according to the
information provided at the hearing on 28 October 1975 - the maximum period of
twenty-four hours laid down by Article 45 of the 1903 Act.

According to the Government, the complaints officer redressed this irregularity after the
event by deeming to have been served in advance, that is from 20 to 22 March 1971, the
disciplinary penalty of two days’ strict arrest imposed by him on the applicant on 5 April
1971 and confirmed by the Supreme Military Court on 23 June 1971. However, it is clear
from the case-law of the European Court that the reckoning of a detention on remand
(Untersuchungshaft) as part of a later sentence cannot eliminate a violation of paragraph
3 of Article 5 (art. 5-3), but may have repercussions only under Article 50 (art. 50) on the
basis that it limited the loss occasioned (Stogmiiller judgment of 10 November 1969,
Series A no. 9, pp. 27, 36 and 39-45; Ringeisen judgments of 16 July 1971 and 22 June
1972, Series A no. 13, pp. 20 and 41-45, and no. 15, p. 8, para. 21; Neumeister judgment
of 7 May 1974, Series A no. 17, pp. 18-19, paras. 40-41). The Coutt sees no reason to
resort to a different solution when assessing the compatibility of Mr. Engel’s provisional
arrest with paragraph 1 of Article 5 (art. 5-1).

In conclusion, the applicant’s deprivation of liberty from 20 to 22 March 1971 occurred
in conditions at variance with this paragraph.

B. On the alleged violation of Articles 5 para. 1 and 14 (art. 14+5-1) taken together

70. In the submission of the applicants, the disputed penalties and measures also
contravened Article 5 para. 1 read in conjunction with Article 14 (art. 14+5-1) which
provides:

,» The enjoyment of the rights and freedoms set forth in this Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.”

71. Since certain of the said penalties and measures did not involve any deprivation of
liberty (paragraphs 61, 62 and 65 above), the discrimination alleged in their connection
does not give rise to any problem with regard to Article 14 (art. 14), in that it did not
affect the enjoyment of the right set forth in Article 5 para. 1 (art. 5-1). The same does
not apply to Mr. Engel’s provisional arrest, nor to the committal of Mr. Dona and Mr.
Schul to a disciplinary unit (paragraphs 63 and 64 above).

72. Mr. Engel, Mr. Dona and Mr. Schul complain in the first place of distinctions in
treatment between servicemen. According to Articles 10 and 44 of the 1903 Act,
provisional arrest imposed in the form of strict arrest was served by officers in their
dwellings, tent or quarters whereas non-commissioned officers and ordinary servicemen
were locked in a cell (paragraph 20 above). As for committal to a disciplinary unit, privates
alone risked this punishment (Articles 3 to 5 of the 1903 Act and paragraphs 16 and 21
above).
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A distinction based on rank may run counter to Article 14 (art. 14). The list set out in
that provision is illustrative and not exhaustive, as is shown by the words ,,any ground
such as” (in French ,,notamment”). Besides, the word ,,status” (in French ,,situation”) is
wide enough to include rank. Furthermore, a distinction that concerns the manner of
execution of a penalty or measure occasioning deprivation of liberty does not on that
account fall outside the ambit of Article 14 (art. 14), for such a distinction cannot but
have repercussions upon the way in which the ,,enjoyment” of the right enshrined in
Article 5 para. 1 (art. 5-1) is ,,secured”. The Coutt, on these two points, does not subscribe
to the submissions of the Government (paragraph 40, first sub-paragraph, of the
Commission’s report), but rather expresses its agreement with the Commission (ibid.,
paragraphs 133-134).

The Court is not unaware that the respective legislation of a number of Contracting States
seems to be evolving, albeit in various degrees, towards greater equality in the disciplinary
sphere between officers, non-commissioned officers and ordinary servicemen. The
Netherlands Act of 12 September 1974 offers a striking example of this tendency. In
patticular, by abolishing strict arrest and committal to a disciplinary unit, this Act has
henceforth put an end to the distinctions criticised by Mr. Engel, Mr. Dona and Mr.
Schul.

In order to establish whether the said distinctions constituted discrimination contrary to
Articles 5 and 14 (art. 14+5) taken together, regard must nevertheless be had to the
moment when they were in existence. The Court will examine the question in the light
of its judgment of 23 July 1968 in the ,,Belgian Linguistic” case (Series A no. 6, pp. 33-
35, paras. 9-10).

The hierarchical structure inherent in armies entails differentiation according to rank.
Corresponding to the various ranks are differing responsibilities which in their turn justify
certain inequalities of treatment in the disciplinary sphere. Such inequalities are
traditionally encountered in the Contracting States and are tolerated by international
humanitarian law (paragraph 140 of the Commission’s report: Article 88 of the Geneva
Convention of 12 August 1949 relative to the Treatment of Prisoners of War). In this
respect, the European Convention allows the competent national authorities a
considerable margin of appreciation.

At the time in question, the distinctions attacked by the three applicants had their
equivalent in the internal legal system of practically all the Contracting States. Based on
an element objective in itself, that is rank, these distinctions could have been dictated by
a legitimate aim, namely the preservation of discipline by methods suited to each category
of servicemen. While only privates risked committal to a disciplinary unit, they clearly
were not subject to a serious penalty threatening the other members of the armed forces,
namely reduction in rank. As for confinement in a cell during strict arrest, the
Netherlands legislator could have had sufficient reason for not applying this to officers.
On the whole, the legislator does not seem in the circumstances to have abused the
latitude left to him by the Convention. Furthermore, the Court does not consider that
the principle of proportionality, as defined in its previously cited judgment of 23 July
1968 (Series A no. 6, p. 34, para. 10, second sub-paragraph in fine), has been offended in
the present case.

73. Mr. Engel, Mr. Dona and Mr. Schul in the second place object to inequalities of
treatment between servicemen and civilians. In point of fact, even civilians subject by
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reason of their occupation to a particular disciplinary system cannot in the Netherlands
incur penalties analogous to the disputed deprivations of liberty. However, this does not
result in any discrimination incompatible with the Convention, the conditions and
demands of military life being by nature different from those of civil life (paragraphs 54
and 57 above).

74. The Court thus finds no breach of Articles 5 para. 1 and 14 (art. 14+5-1) taken
together.

C. On the alleged violation of Article 5 para. 4 (art. 5-4)

75. In addition to paragraph 1 of Article 5 (art. 5-1), the applicants invoke paragraph 4
(art. 5-4) which provides:

,»Everyone who is deprived of his liberty by atrest or detention shall be entitled to take
proceedings by which the lawfulness of his detention shall be decided speedily by a court
and his release ordered if the detention is not lawful.”

76. This question arises only for the committal of Mr. Dona and Mr. Schul to a
disciplinary unit. Mr. Engel did not raise it, even from the factual aspect, as regards his
provisional arrest; as for the other penalties or measures challenged, they had not
,»deprived” anyone ,,of his liberty by arrest or detention” (paragraphs 61-66 above).

77. The Court recalls that the committal of Mr. Dona and Mr. Schul to a disciplinary unit
ensued from their ,,conviction by a competent court”, within the meaning of Article 5
para. 1 (a) (art. 5-1-a) (paragraph 68 above). While ,,Article 5 para. 4 (art. 5-4) obliges the
Contracting States to make available ... a right of recourse to a court” when ,,the decision
depriving a person of his liberty is one taken by an administrative body”, ,,there is nothing
to indicate that the same applies when the decision is made by a court at the close of
judicial proceedings”. ,,In the latter case”, as for example, ,,where a sentence of
imprisonment is pronounced after ‘conviction by a competent court’ (Article 5 para. 1
(a) of the Convention) (art. 5-1-a)”, ,,the supervision required by Article 5 para. 4 (art. 5-
4) is incorporated in the decision” (De Wilde, Ooms and Versyp judgment of 18 June
1971, Series A no. 12, pp. 40-41, para. 76). The Court, like the Government (paragraph
21 of the memorial), thus concludes that there was no breach of Article 5 para. 4 (art. 5-
4) in the case of Mr. Dona and Mr. Schul.

I1. On the alleged violations of article 6 (art. 6)

A. On the alleged violation of Article 6 (att. 6) taken alone

78. The five applicants allege violation of Article 6 (art. 6) which provides:

»1. In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable time by
an independent and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic society, where the
interests of juveniles or the protection of the private life of the parties so require, or to
the extent strictly necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved
guilty according to law.

3. Everyone charged with a criminal offence has the following minimum rights:
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(a) to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(¢) to defend himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when the interests
of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against
him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.”

79. For both the Government and the Commission, the proceedings brought against Mr.
Engel, Mr. van der Wiel, Mr. de Wit, Mr. Dona and Mr. Schul involved the determination
neither of ,,civil rights and obligations” nor of ,,any criminal charge”.

Led thus to examine the applicability of Article 6 (art. 6) in the present case, the Court
will first investigate whether the said proceedings concerned ,,any criminal charge” within
the meaning of this text; for, although disciplinary according to Netherlands law, they
had the aim of repressing through penalties offences alleged against the applicants, an
objective analogous to the general goal of the criminal law.

1. On the applicability of Article 6 (art. 6)

(a) On the existence of ,,any criminal charge”

80. All the Contracting States make a distinction of long standing, albeit in different forms
and degrees, between disciplinary proceedings and criminal proceedings. For the
individuals affected, the former usually offer substantial advantages in comparison with
the latter, for example as concerns the sentences passed. Disciplinary sentences, in
general less severe, do not appear in the person’s criminal record and entail more limited
consequences. It may nevertheless be otherwise; moreover, criminal proceedings are
ordinarily accompanied by fuller guarantees.

It must thus be asked whether or not the solution adopted in this connection at the
national level is decisive from the standpoint of the Convention. Does Article 6 (art. 6)
cease to be applicable just because the competent organs of a Contracting State classify
as disciplinary an act or omission and the proceedings it takes against the author, or does
it, on the contrary, apply in certain cases notwithstanding this classification? This
problem, the importance of which the Government acknowledge, was rightly raised by
the Commission; it particularly occurs when an act or omission is treated by the domestic
law of the respondent State as a mixed offence, that is both criminal and disciplinary, and
where there thus exists a possibility of opting between, or even cumulating, criminal
proceedings and disciplinary proceedings.

81. The Court has devoted attention to the respective submissions of the applicants, the
Government and the Commission concerning what they termed the ,,autonomy” of the
concept of a ,criminal charge”, but does not entirely subscribe to any of these
submissions (report of the Commission, paragraphs 33-34, paragraphs 114-119 and the
separate opinion of Mr. Welter; memorial of the Government, paragraphs 25-34;
memorial of the Commission, paragraphs 9-16, paragraphs 14-17 of Annex I and
paragraphs 12-14 of Annex II; verbatim report of the hearings on 28 and 29 October
1975).
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In the Neumeister judgment of 27 June 1968, the Court has already held that the word
,»charge” must be understood ,,within the meaning of the Convention” (Seties A no. 8,
p. 41, para. 18, as compared with the second sub-paragraph on p. 28 and the first sub-
paragraph on p. 35; see also the Wembhoff judgment of 27 June 1968, Seties A no. 7, pp.
26-27, para. 19, and the Ringeisen judgment of 16 July 1971, Series A no. 13, p. 45, para.
110).

The question of the ,,autonomy” of the concept of ,,criminal” does not call for exactly
the same reply.

The Convention without any doubt allows the States, in the performance of their
function as guardians of the public interest, to maintain or establish a distinction between
criminal law and disciplinary law, and to draw the dividing line, but only subject to certain
conditions. The Convention leaves the States free to designate as a criminal offence an
act or omission not constituting the normal exercise of one of the rights that it protects.
This is made especially clear by Article 7 (art. 7). Such a choice, which has the effect of
rendering applicable Articles 6 and 7 (art. 6, art. 7), in principle escapes supervision by
the Court.

The converse choice, for its part, is subject to stricter rules. If the Contracting States were
able at their discretion to classify an offence as disciplinaty instead of criminal, or to
prosecute the author of a ,,mixed” offence on the disciplinary rather than on the criminal
plane, the operation of the fundamental clauses of Articles 6 and 7 (art. 6, art. 7) would
be subordinated to their sovereign will. A latitude extending thus far might lead to results
incompatible with the purpose and object of the Convention. The Court therefore has
jurisdiction, under Article 6 (art. 6) and even without reference to Articles 17 and 18 (art.
17, art. 18), to satisfy itself that the disciplinary does not impropetly encroach upon the
criminal.

In short, the ,,autonomy” of the concept of ,,criminal” operates, as it were, one way only.
82. Hence, the Court must specify, limiting itself to the sphere of military service, how it
will determine whether a given ,,charge” vested by the State in question - as in the present
case - with a disciplinary character nonetheless counts as ,,criminal” within the meaning
of Article 6 (art. 0).

In this connection, it is first necessary to know whether the provision(s) defining the
offence charged belong, according to the legal system of the respondent State, to criminal
law, disciplinary law or both concurrently. This however provides no more than a starting
point. The indications so afforded have only a formal and relative value and must be
examined in the light of the common denominator of the respective legislation of the
various Contracting States.

The very nature of the offence is a factor of greater import. When a serviceman finds
himself accused of an act or omission allegedly contravening a legal rule governing the
operation of the armed forces, the State may in principle employ against him disciplinaty
law rather than criminal law. In this respect, the Court expresses its agreement with the
Government.

However, supervision by the Court does not stop there. Such supervision would generally
prove to be illusory if it did not also take into consideration the degree of severity of the
penalty that the person concerned risks incurring. In a society subscribing to the rule of
law, there belong to the ,,criminal” sphere deprivations of liberty liable to be imposed as
a punishment, except those which by their nature, duration or manner of execution
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cannot be appreciably detrimental. The seriousness of what is at stake, the traditions of
the Contracting States and the importance attached by the Convention to respect for the
physical liberty of the person all require that this should be so (see, mutatis mutandis, the
De Wilde, Ooms and Versyp judgment of 18 June 1971, Series A no. 12, p. 36, last sub-
paragraph, and p. 42 in fine).

83. It is on the basis of these criteria that the Court will ascertain whether some or all of
the applicants were the subject of a ,,criminal charge” within the meaning of Article 6
para. 1 (art. 6-1).

In the circumstances, the charge capable of being relevant lay in the decision of the
commanding officer as confirmed or reduced by the complaints officer. It was
undoubtedly this decision that settled once and for all what was at stake, since the tribunal
called upon to give a ruling, that is the Supreme Military Court, had no jurisdiction to
pronounce a harsher penalty (paragraph 31 above).

84. The offences alleged against Mr. Engel, Mr. van der Wiel, Mr. de Wit, Mr. Dona and
Mr. Schul came within provisions belonging to disciplinary law under Netherlands
legislation (the 1903 Act and Regulations on Military Discipline), although those to be
answered for by Mr. Dona and Mr. Schul (Article 147 of the Military Penal Code), and
perhaps even by Mr. Engel and Mr. de Wit (Articles 96 and 114 of the said Code
according to Mr. van der Schans, hearing on 28 October 1975), also lent themselves to
criminal proceedings. Furthermore, all the offences had amounted, in the view of the
military authorities, to contraventions of legal rules governing the operation of the
Netherlands armed forces. From this aspect, the choice of disciplinary action was
justified.

85. The maximum penalty that the Supreme Military Court could pronounce consisted
in four days’ light arrest for Mr. van der Wiel, two days’ strict arrest for Mr. Engel (third
punishment) and three or four months’ committal to a disciplinary unit for Mr. de Wit,
Mr. Dona and Mr. Schul.

Mr. van der Wiel was therefore liable only to a light punishment not occasioning
deprivation of liberty (paragraph 61 above).

For its part, the penalty involving deprivation of liberty that in theory threatened Mr.
Engel was of too short a duration to belong to the ,,criminal” law. He ran no risk,
moreover, of having to undergo this penalty at the close of the proceedings instituted by
him before the Supreme Military Court on 7 April 1971, since he had already served it
from 20 to 22 March (paragraphs 34-36, 63 and 66 above).

On the other hand, the ,,charges” against Mr. de Wit, Mr. Dona and Mr. Schul did indeed
come within the ,,criminal” sphere since their aim was the imposition of serious
punishments involving deprivation of liberty (paragraph 64 above). The Supreme Military
Court no doubt sentenced Mr. de Wit to twelve days’ aggravated arrest only, that is to
say, to a penalty not occasioning deprivation of liberty (paragraph 62 above), but the final
outcome of the appeal cannot diminish the importance of what was initially at stake.
The Convention certainly did not compel the competent authorities to prosecute Mr. de
Wit, Mr. Dona and Mr. Schul under the Military Penal Code before a court martial
(paragraph 14 above), a solution which could have proved less advantageous for the
applicants. The Convention did however oblige the authorities to afford them the
guarantees of Article 6 (art. 0).

(b) On the existence of a ,,determination” of ,,civil rights”
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806. Three of the five applicants allege, in the alternative, that the proceedings instituted
against them concerned the ,,determination” of ,,civil rights”: Mr. Engel characterises as
,»Civil” his freedom of assembly and association (Article 11) (art. 11), Mr. Dona and Mr.
Schul their freedom of expression (Article 10) (art. 10).

87. Article 6 (art. 6) proves less exacting for the determination of such rights than for the
determination of ,,criminal charges”; for, while paragraph 1 (art. 6-1) applies to both
matters, paragraphs 2 and 3 (art. 6-2, art. 6-3) protect only persons ,,charged with a
criminal offence”. Since Mr. Dona and Mr. Schul were the subject of ,,criminal charges”
(paragraph 85 in fine above), Article 6 (art. 6) applied to them in its entirety. The Court
considers it superfluous to see whether paragraph 1 (art. 6-1) was relevant on a second
ground, since the question is devoid of any practical interest.

As for Mr. Engel, who had not been ,,charged with a criminal offence” (paragraph 85
above, third sub-paragraph), the proceedings brought against him were occasioned solely
by offences against military discipline, namely having absented himself from his home
on 17 March 1971 and subsequently having disregarded the penalties imposed on him on
the following two days. In these circumstances, there is no need to give any ruling in the
present case as to whether the freedom of assembly and association is ,,civil”.

88. In short, it is the duty of the Court to examine under Article 6 (art. 6) the treatment
meted out to Mr. de Wit, Mr. Dona and Mr. Schul, but not that complained of by Mr.
Engel and Mr. van der Wiel.

2. On compliance with Article 6 (art. 6)

89. The Supreme Military Court, before which appeared Mr. de Wit, Mr. Dona and Mr.
Schul, constitutes an ,,independent and impartial tribunal established by law” (paragraphs
30 and 68 above) and there is nothing to indicate that it failed to give them a ,,fair
hearing”. For its part, the ,,time” that elapsed between the ,,charge” and the final decision
appears ,,reasonable”. It did not amount to six weeks for Mr. Dona and Mr. Schul (8
October - 17 November 1971) and hardly exceeded two months for Mr. de Wit (22
February - 28 April 1971). Furthermore, the sentence was ,,pronounced publicly”.

In contrast, the hearings in the presence of the parties had taken place in camera in
accordance with the established practice of the Supreme Military Court in disciplinary
proceedings (paragraph 31 above). In point of fact, the applicants do not seem to have
suffered on that account; indeed the said Court improved the lot of two of their number,
namely Mr. Schul and, to an even greater extent, Mr. de Wit. Nevertheless, in the field it
governs Article 6 para. 1 (art. 6-1) requires in a very general fashion that judicial
proceedings be conducted in public. Article 6 (art. 6) of course makes provision for
exceptions which it lists, but the Government did not plead, and it does not emerge from
the file, that the circumstances of the case amounted to one of the occasions when the
Article allows ,,the press and the public (to be) excluded”. Hence, on this particular point,
there has been violation of paragraph 1 of Article 6 (art. 6-1).

90. Mr. Dona and Mr. Schul complain that the Supreme Military Court took account of
their participation in the publication, prior to no. 8 of ,,Alarm”, of two writings whose
distribution had only been provisionally forbidden under the ,,Distribution of Writings
Decree” and for which they had never been prosecuted (paragraph 49 above). The
Supreme Military Court, it is alleged, thereby disregarded the presumption of innocence
proclaimed by paragraph 2 of Article 6 (art. 6-2) (report of the Commission, paragraph
45, antepenultimate sub-paragraph).
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In reality, this clause does not have the scope ascribed to it by the two applicants. As its
wording shows, it deals only with the proof of guilt and not with the kind or level of
punishment. It thus does not prevent the national judge, when deciding upon the penalty
to impose on an accused lawfully convicted of the offence submitted to his adjudication,
from having regard to factors relating to the individual’s personality.

Before the Supreme Military Court Mr. Dona and Mr. Schul were ,,proved guilty
according to law” as concerns the offences there alleged against them (no. 8 of ,,Alarm”).
It was for the sole purpose of determining their punishment in the light of their character
and previous record that the said Court also took into consideration certain similar,
established facts the truth of which they did not challenge. The Court did not punish
them for these facts in themselves (Article 37 of the 1903 Act and the memorial filed by
the Government with the Commission on 24 August 1973).

91. Mr. de Wit, Mr. Dona and Mr. Schul do not deny that sub-paragraph (a) of paragraph
3 of Article 6 (art. 6-3-a) has been complied with in their regard and they are evidently
not relying upon sub-paragraph () (art. 6-3-¢). On the other hand, they claim not to have
enjoyed the guarantees prescribed by sub-paragraphs (b), (c) and (d) (art. 6-3-b, art. 6-3-
c, art. 6-3-d).

Their allegations, however, prove far too vague to lead the Court to conclude that they
did not ,,have adequate time and facilities for the preparation of (their) defence” within
the meaning of sub-paragraph (b) (art. 6-3-b).

Then again, each of the three applicants has had the opportunity ,,to defend himself in
person” at the various stages of the proceedings. They have furthermore received the
benefit before the Supreme Military Court and, in Mr. de Wit’s case, before the
complaints officer, of ,,legal assistance of (their) own choosing”, in the form of a fellow
conscript who was a lawyer in civil life. Mr. Eggenkamp’s services were, it is true, limited
to dealing with the legal issues in dispute. In the circumstances of the case, this restriction
could nonetheless be reconciled with the interests of justice since the applicants were
certainly not incapable of personally providing explanations on the very simple facts of
the charges levelled against them. Consequently, no interference with the right protected
by sub-paragraph (c) (art. 6-3-c) emerges from the file in this case.

Neither does the information obtained by the Court, in particular on the occasion of the
hearings on 28 and 29 October 1975, disclose any breach of sub-paragraph (d) (art. 6-3-
d). Notwithstanding the contrary opinion of the applicants, this provision does not
require the attendance and examination of every witness on the accused’s behalf. Its
essential aim, as is indicated by the words ,,under the same conditions”, is a full ,,equality
of arms” in the matter. With this proviso, it leaves it to the competent national authorities
to decide upon the relevance of proposed evidence insofar as is compatible with the
concept of a fair trial which dominates the whole of Article 6 (art. 6). Article 65 of the
1903 Act and Article 56 of the ,,Provisional Instructions” of 20 July 1814 place the
prosecution and the defence on an equal footing: witnesses for either party are
summoned only if the complaints officer or the Supreme Military Court deems it
necessary. As concerns the way in which this legislation was applied in the present case,
the Court notes that no hearing of witnesses against the accused occurred before the
Supreme Military Court in the case of Mr. de Wit, Mr. Dona and Mr. Schul and that it
does not appear from the file in the case that these applicants requested the said Court
to hear witnesses on their behalf. Doubtless Mr. de Wit objects that the complaints
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officer heard only one of the three witnesses on his behalf allegedly proposed by him,
but this fact in itself cannot justify the finding of a breach of Article 6 para. 3 (d) (art. 6-
3-d).

B. On the alleged violation of Articles 6 and 14 (art. 14+06) taken together

92. According to the applicants, the disciplinary proceedings of which they complain did
not comply with Articles 6 and 14 (art. 14+6) taken together since they were not attended
by as many guarantees as criminal proceedings brought against civilians (report of the
Commission, paragraph 37).

Whilst military disciplinary procedure is not attended by the same guarantees as criminal
proceedings brought against civilians, it offers on the other hand substantial advantages
to those subject to it (paragraph 80 above). The distinctions between these two types of
proceedings in the legislation of the Contracting States are explicable by the differences
between the conditions of military and of civil life. They cannot be taken as entailing a
discrimination against members of the armed forces, within the meaning of Articles 6
and 14 (art. 14+0) taken together.

C. On the alleged violation of Articles 6 and 18 (art. 18+6) taken together

93. According to Mr. Dona and Mt. Schul, the decision to take disciplinary rather than
criminal proceedings against them had the result, or even the aim, of depriving them of
the benefit of Article 6 (art. 6). The choice made by the competent authorities allegedly
had an arbitrary nature that cannot be reconciled with Article 18 (art. 18) (report of the
Commission, paragraph 53).

The Court’s conclusions on the applicability and observance of Article 6 (art. 6) in the
case of these two applicants (paragraphs 85 and 89-91 above) make it unnecessary for it
to rule on this complaint.

III. On the alleged violations of article 10 (art. 10)

A. On the alleged violation of Article 10 (art. 10) taken alone

94. Mr. Dona and Mr. Schul allege violation of Article 10 (art. 10) which provides:

,»1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article (art. 10) shall not prevent States
from requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

The complaint, as declared admissible by the Commission, concerns solely the
disciplinary punishment undergone by the applicants after 17 November 1971 for having
collaborated in the publication and distribution of no. 8 of ,,Alarm”. It does not relate to
the prohibition under the ,,Distribution of Writings Decree” of this number, of no. 6 of
,Alarm” and of the ,Information Bulletin” for new recruits nor to the strict arrest
imposed on the applicants on 13 August 1971 for their participation in distributing a
pamphlet during the incidents at Ermelo (paragraphs 43-45 above).
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95. The disputed penalty unquestionably represented an ,,interference” with the exercise
of the freedom of expression of Mr. Dona and Mr. Schul, as guaranteed by paragraph 1
of Article 10 (art. 10-1). Consequently, an examination under paragraph 2 (art. 10-2) is
called for.

96. The penalty was without any doubt ,,prescribed by law”, that is by Articles 2 para. 2,
5-A-80, 18, 19 and 37 of the 1903 Act, read in conjunction with the Article 147 of the
Military Penal Code. Even in regard to the part played by the accused in the editing and
distribution, prior to no. 8 of ,,Alarm”, of writings prohibited by the military authorities,
the punishment was based on the 1903 Act (paragraph 90 above) and not on the
,Distribution of Writings Decree”. The Court thus does not have to consider the
applicants’ submissions on the wvalidity of this decree (report of the Commission,
paragraph 45, fifth sub-paragraph).

97. To show that the interference at issue also met the other conditions of paragraph 2
of Article 10 (art. 10-2), the Government pleaded that the measures taken in this case
were ,,necessary in a democratic society”, ,,for the prevention of disorder”. They relied
on Article 10 para. 2 (art. 10-2) only with reference to this requirement.

98. The Court firstly emphasises, like the Government and the Commission that the
concept of ,ordet” as envisaged by this provision, refers not only to public order or
,ordre public” within the meaning of Articles 6 para. 1 and 9 para. 2 (art. 6-1, art. 9-2) of
the Convention and Article 2 para. 3 of Protocol no. 4 (P4-2-3): it also covers the order
that must prevail within the confines of a specific social group. This is so, for example,
when, as in the case of the armed forces, disorder in that group can have repercussions
on order in society as a whole. It follows that the disputed penalties met this condition if
and to the extent that their purpose was the prevention of disorder within the
Netherlands armed forces.

Mr. Dona and Mr. Schul admittedly maintain that Article 10 para. 2 (art. 10-2) takes
account of the ,,prevention of disorder” only in combination with the ,,prevention of
crime”. The Court does not share this view. While the French version uses the
conjunctive ,,et”, the English employs the disjunctive ,,or”. Having regard to the context
and the general system of Article 10 (art. 10), the English version provides a surer guide
on this point. Under these conditions, the Court deems it unnecessary to examine
whether the applicants’ treatment was aimed at the ,,prevention of crime” in addition to
the ,,prevention of disordet”.

99. It remains to be seen whether the interference with the freedom of expression of Mr.
Dona and Mr. Schul was ,,necessary in a democratic society”, ,,for the prevention of
disorder”.

100. Of course, the freedom of expression guaranteed by Article 10 (art. 10) applies to
servicemen just as it does to other persons within the jurisdiction of the Contracting
States. However, the proper functioning of an army is hardly imaginable without legal
rules designed to prevent servicemen from undermining military discipline, for example
by writings. Article 147 of the Netherlands Military Penal Code (paragraph 43 above) is
based on this legitimate requirement and does not in itself run counter to Article 10 (art.
10) of the Convention.

The Court doubtless has jurisdiction to supervise, under the Convention, the manner in
which the domestic law of the Netherlands has been applied in the present case, but it
must not in this respect disregard either the particular characteristics of military life
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(paragraph 54 in fine above), the specific ,,duties” and ,,responsibilities” incumbent on
members of the armed forces, or the margin of appreciation that Article 10 para. 2 (art.
10-2), like Article 8 para. 2 (art. 8-2), leaves to the Contracting States (De Wilde, Ooms
and Versyp judgment of 18 June 1971, Series A no. 12, p. 45, para. 93, and Golder
judgment of 21 February 1975, Series A no. 18, p. 22).

101. The Court notes that the applicants contributed, at a time when the atmosphere in
the barracks at Ermelo was somewhat strained, to the publication and distribution of a
writing the relevant extracts from which are reproduced above (paragraphs 43 and 51
above). In these circumstances the Supreme Military Court may have had well-founded
reasons for considering that they had attempted to undermine military discipline and that
it was necessaty for the prevention of disorder to impose the penalty inflicted. There was
thus no question of depriving them of their freedom of expression but only of punishing
the abusive exercise of that freedom on their part. Consequently, it does not appear that
its decision infringed Article 10 para. 2 (art. 10-2).

B. On the alleged violation of Articles 10 and 14 (art. 14+10) taken together

102. Mr. Dona and Mr. Schul allege a dual breach of Articles 10 and 14 (art. 14+10) taken
together. They stress that a civilian in the Netherlands in a comparable situation does not
risk the slightest penalty. In addition, they claim to have been punished more severely
than a number of Nethetlands servicemen, not belonging to the V.V.D.M., who had also
been prosecuted for writing or distributing material likely to undermine military
discipline.

103. On the first question, the Court emphasises that the distinction at issue is explicable
by the differences between the conditions of military and of civil life and, more
specifically, by the ,,duties” and ,,responsibilities” peculiar to members of the armed
forces in the field of freedom of expression (paragraphs 54 and 100 above). On the
second question, the Court points out that in principle it is not its function to compare
different decisions of national courts, even if given in apparently similar proceedings; it
must, just like the Contracting States, respect the independence of those courts. Such a
decision would actually become discriminatory in character if it were to depart from
others to the point of constituting a denial of justice or a manifest abuse, but the
information supplied to the Court does not permit a finding of this sort.

C. On the alleged violation of Article 10 taken with Articles 17 and 18 (art. 17+10, att.
18+10)

104. Mr. Dona and Mr. Schul further claim that, contrary to Articles 17 and 18 (art. 17,
art. 18), the exercise of their freedom of expression was subject to ,,limitation to a greater
extent than is provided for” in Article 10 (art. 10) and for a ,,purpose” not mentioned
therein.

This complaint does not support examination since the Court has already concluded that
the said limitation was justified under paragraph 2 of Article 10 (art. 10-2) (paragraphs
96-101 above).

IV. On the alleged violation of article 11 (art. 11)

105. According to Mr. Dona and Mr. Schul, after their cases, many conscripts who were
members of the V.V.D.M. incutred penalties for having written and/or distributed
publications tending to undermine discipline, within the meaning of Article 147 of the
Military Penal Code. In their submission, these were systematic measures calculated to
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impede the functioning of the V.V.D.M,, thereby infringing Article 11 (art. 11) of the
Convention which provides:

,»1. Everyone has the right to freedom of peaceful assembly and to freedom of association
with others, including the right to form and to join trade unions for the protection of his
interests.

2. No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are necessary in a democratic society in the interests of national
security or public safety, for the prevention of disorder or crime, for the protection of
health or morals or for the protection of the rights and freedoms of others. This Article
shall not prevent the imposition of lawful restrictions on the exercise of these rights by
members of the armed forces, of the police or of the administration of the State.”

106. The Court may take into consideration only the case of the two applicants and not
the situation of other persons or of an association not having authorised them to lodge
an application with the Commission in their name (De Becker judgment of 27 March
1962, Series A no. 4, p. 26 in fine, and Golder judgment of 21 February 1975, Series A
no. 18, p. 19, para. 39 in fine).

107. Insofar as Mr. Dona and Mr. Schul rely also upon their own freedom of association,
the Court finds that they were not punished by reason either of their membership of the
V.V.D.M. or of their participation in its activities, including preparation and publication
of the journal ,,Alarm”. While the Supreme Military Court punished them, it was only
because it considered that they had made use of their freedom of expression with a view
to undermining military discipline.

108. In view of the absence of any interference with the right of the two applicants under
paragraph 1 of Article 11 (art. 11-1), the Court does not have to consider paragraph 2
(art. 11-2), or Articles 14, 17 and 18 (art. 14, art. 17, art. 18).

V. On the application of article 50 (art. 50)

109. Under Article 50 (art. 50) of the Convention, if the Court finds ,,that a decision or
measure taken” by any authority of a Contracting State ,,is completely or partially in
conflict with the obligations arising from the ... Convention, and if the internal law of the
said (State) allows only partial reparation to be made for the consequences of this decision
or measure”, the Court ,,shall if necessary afford just satisfaction to the injured party”.
The Rules of Court specify that when the Court ,,finds that there is a breach of the
Convention, it shall give in the same judgment a decision on the application of Article 50
(art. 50) of the Convention if that question, after being raised under Rule 47 bis, is ready
for decision; if the question is not ready for decision, the Court shall reserve it in whole
or in part and shall fix the further procedure” (Rule 50 para. 3, first sentence, read in
conjunction with Rule 48 para. 3).

110. At the hearing on 29 October 1975, the Court, pursuant to Rule 47 bis, invited those
appearing before it to present observations on the question of the application of Article
50 (art. 50) in the present case.

It emerges from the reply of the Commission’s principal delegate that the applicants make
no claim for compensation for material damage. However, they expect to be granted just
satisfaction should the Court find failure to comply with the requirements of the
Convention in one or more instances, but they do not for the moment indicate the
amount of their claim were such satisfaction to take the form of financial compensation.
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On their side the Government, through their Agent, declared that they left this point
completely to the discretion of the Court.

111. The question of the application of Article 50 (art. 50) of the Convention does not
arise in the case of Mr. van der Wiel, or for those complaints of Mr. Engel, Mr. de Wit,
Mt. Dona and Mr. Schul which the Court has not retained. On the other hand, it does
arise for the breach of Article 5 para. 1 (art. 5-1) in the case of Mr. Engel and of Article
6 para. 1 (art. 6-1) in that of Mr. de Wit, Mr. Dona and Mr. Schul (paragraphs 69 and 89
above). The information supplied by the Commission’s principal delegate shows however
that the question is not ready for decision; it is therefore appropriate to resetve the
question and to fix the further procedure in connection therewith.

For these reasons, the court,

1. Holds, unanimously, that Article 5 (art. 5) was not applicable to the light arrest of Mr.
Engel (second punishment) and of Mr. van der Wiel;

2. Holds, by twelve votes to one, that it was also not applicable to the aggravated arrest
of Mr. de Wit, or to the interim aggravated arrest of Mr. Dona and Mr. Schul;

3. Holds, by eleven votes to two, that the committal of Mr. Dona and Mr. Schul to a
disciplinary unit did not violate Article 5 para. 1 (art. 5-1);

4. Holds, by nine votes to four, that the whole period of Mr. Engel’s provisional strict
arrest violated Article 5 para. 1 (art. 5-1), since no justification is to be found for it in any
sub-paragraph of this provision;

5. Holds, by ten votes to three, that apart from that it violated Article 5 para. 1 (art. 5-1)
insofar as it exceeded the period of twenty-four hours stipulated by Article 45 of the
Netherlands Military Discipline Act of 27 April 1903;

6. Holds, unanimously, that the committal of Mr. Dona and Mr. Schul to a disciplinaty
unit and Mr. Engel’s provisional arrest did not violate Articles 5 para. 1 and 14 (art. 14+5-
1) taken together;

7. Holds, by twelve votes to one, that there has been no breach of Article 5 para. 4 (art.
5-4) as regards the committal of Mr. Dona and Mr. Schul to a disciplinary unit;

8. Holds, by eleven votes to two, that Article 6 (art. 6) was not applicable to Mr. Engel
on the ground of the words ,,criminal charge”;

9. Holds, unanimously, that it was also not applicable to this applicant on the ground of
the words ,,civil rights and obligations”;

10. Holds, unanimously, that neither was it applicable to Mr. van der Wiel;

11. Holds, by eleven votes to two, that there was a breach of Article 6 para. 1 (art. 6-1)
in the case of Mr. de Wit, Mr. Dona and Mr. Schul insofar as hearings before the Supreme
Military Court took place in camera;

12. Holds, unanimously, that there was no breach of Article 6 para. 2 (art. 6-2) in the case
of Mr. Dona and Mr. Schul;

13. Holds, unanimously, that there was no breach of Article 6 para. 3 (b) (art. 6-3-b) in
the case of Mr. de Wit, Mr. Dona and Mt. Schul;

14. Holds, by nine votes to four, that there was no breach of Article 6 para. 3 (c) (art. 6-
3-c) in the case of these three applicants;

15. Holds, by nine votes to four, that there was no breach of Article 6 para. 3 (d) (art. 6-
3-d) in the case of Mr. de Wit;
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16. Holds, by twelve votes to one, that there was no breach of Article 6 para. 3 (d) (art.
6-3-d) in the case of Mr. Dona and Mr. Schul;

17. Holds, unanimously, that there was no breach of Articles 6 and 14 (art. 14+06) taken
together in the case of Mr. de Wit, Mr. Dona and Mr. Schul;

18. Holds, unanimously, that there is no need to rule on the complaint based by Mr.
Dona and Mr. Schul on the alleged violation of Articles 6 and 18 (art. 18+06) taken
together;

19. Holds, unanimously, that there was no breach of Article 10 (art. 10) taken alone or
together with Articles 14, 17 or 18 (art. 14+10, art. 17410, art. 18+10) in the case of Mr.
Dona and Mr. Schul;

20. Holds, unanimously, that there was no breach of Article 11 (art. 11) in the case of Mr.
Dona and Mr. Schul;

21. Holds, unanimously, that the question of the application of Article 50 (art. 50) does
not arise in the case of Mr. van der Wiel, or for those of the complaints of Mr. Engel,
Mr. de Wit, Mr. Dona and Mt. Schul which the Court has not herein retained (items 1 to
3, 6 to 10 and 12 to 20 above);

22. Holds, by twelve votes to one, that the question is not yet ready for decision as regards
the breaches found in the case of Mr. Engel (Article 5 para. 1, items 4 and 5 above) (art.
5-1) and in the case of Mr. de Wit, Mr. Dona and Mr. Schul (Article 6 para. 1, item 11
above) (art. 6-1);

Accordingly,

(a) reserves the whole of the question of the application of Article 50 (art. 50) as it arises
for these four applicants;

(b) invites the Commission’s delegates to present in writing, within one month from the
delivery of this judgment, their observations on the said question;

(c) decides that the Government shall have the right to reply in writing to those
observations within a month from the date on which the Registrar shall have
communicated them to the Government;

(d) reserves the further procedure to be followed on this aspect of the case.

Done in French and English, the French text being authentic, at the Human Rights
Building, Strasbourg, this eighth day of June, one thousand nine hundred and seventy-
Six.

Hermann MOSLER

President

Marc-André EISSEN

Registrar

The separate opinions of the following Judges are annexed to the present judgment in
accordance with Article 51 para. 2 (art. 51-2) of the Convention and Rule 50 para. 2 of
the Rules of Court.

Mr. Verdross;

Mr. Zekia;

Mzt. Cremona;

Mr. O’Donoghue and Mrs. Pedersen;

Mr. Vilhjalmsson;

Mrs. Bindschedler-Robert;

Mr. Evrigenis.
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Separate opinion of judge Verdross
(Translation)

I have voted for the operative provisions of the judgment as they are in line with the
Court’s established case-law. However, I cannot, to my great regret, accept the
proposition underlying the judgment, namely, that Article 5 (art. 5) of the Convention is
violated by any detention imposed by a competent military authority whose decision is
not subject to a judicial remedy having a suspensive effect.

Here are my reasons. If one compares disciplinary detention in a cell in the barracks with
incarceration of a civilian or a serviceman in a prison (paragraph 1 (a) of Article 5) (art.
5-1-a), one is bound to see that there is a fundamental difference between the two. In the
second case, the convicted person is completely cut off from his ordinary environment
and occupation since he is removed from his home. On the other hand, the soldier
detained for disciplinary reasons stays in the barracks and may, from one moment to the
next, be ordered to carry out one of his military duties; he thus remains, even whilst so
detained, potentially within the confines of military service. It seems to me from this that
such detention does not in principle amount to a deprivation of liberty within the
meaning of Article 5 para. 1 (art. 5-1). This does not mean that all disciplinary detention
imposed by the competent military authority escapes the Court’s supervision. It may
contravene the Convention if it violates Article 3 (art. 3) or if its duration, or its severity,
exceeds the norm generally admitted by the member States of the Council of Europe in
the matter of disciplinary sanctions; I take the view that, in the final analysis, the nature
of a punishment depends on this yardstick which can, of course, vary with the
requirements of international military life.

Separate opinion of judge Zekia

I have respectfully subscribed to the main part of the judgment dealing with views and
conclusions reached and criteria formulated for dematrcation of the line where
deprivation of liberty in the case of a conscript or an army serviceman occurs or does not
occur within the ambit of Article 5 para. 1 (art. 5-1) of the Convention. Admittedly a
certain amount of restriction on the right to liberty of a conscript or soldier might be
imposed without infringement of Article 5 (art. 5) whereas such restriction cannot
lawfully be imposed in the case of a civilian. Full reasons having been given in the
judgment I need not repeat them.

I felt, however, unable to associate myself with the line of interpretation taken in
determining the scope of application to the present case of certain Articles of the
Convention, namely, Articles 5 para. 1 (a), 6 para. 1, 6 para. 3 (c) and (d) (art. 5-1-a, art.
6-1, art. 6-3-c, art. 6-3-d). In my view, once, in the light of the criteria enunciated by this
Court, a conscript or soldier is charged with an offence which entails deprivation of his
liberty such as committal to a disciplinary unit, and proceedings are directed to that end,
such conscript or soldier is fully entitled to avail himself of the provisions of the Articles
under consideration. For all intents and purposes the proceedings levelled against him
are criminal in character and as far as court proceedings are concerned there need not be
any difference between him and a civilian. I am not suggesting that such proceedings
should be referred to civil courts. On the contrary, I consider it very appropriate that
military courts composed of one or more judges, assisted by assessors or lawyers if
needed, might take cognisance of cases where army servicemen are to be tried.
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Mr. de Wit, Mr. Dona and Mr. Schul were all of them serving as privates in the
Netherlands Army. The first was charged with driving a jeep in an irresponsible manner
over uneven ground at a high speed. His company commander committed him to a
disciplinary unit for three months. He complained to the complaints officer who heard
the applicant and one out of three witnesses whom he wanted to be heard. He had the
assistance of a lawyer who could assist him only on legal points. He lodged an appeal
with the Supreme Military Court which, after hearing the appellant and his legal adviser
and obtaining the opinion of the State Advocate, reduced the punishment to twelve days’
aggravated arrest to be executed thereafter. The date of his original sentence was 22
February 1971 and the Supreme Military Court gave its decision on 28 April 1971.

On 8 October 1971 Mr. Dona and Mr. Schul, as editors of a journal called ,,Alarm”, were
sentenced by their superior commanding officer to committal to a disciplinary unit for a
period of three and four months respectively, for publications undermining military
authority in the Army. Both complained to the complaints officer who confirmed the
sentence. Then they appealed to the Supreme Military Court. On 17 November 1971
their case was heard. Both were assisted on the legal aspects of the case by a lawyer.
Sentences were confirmed. Mr. Schul’s sentence was reduced to three months. Both Mr.
Dona and Mr. Schul, pending their appeal before the Supreme Military Court, were
placed under aggravated arrest from 8 to 19 October and remained under interim arrest
as from the latter date to 27 October. They were then released until their case came up
for hearing before the Supreme Military Court.

It is evident from the statement of facts made in the judgment and from the short
reference I have given to certain facts that the superior commanding officer assumed the
status of a judge who constituted a court of first instance and after hearing the case
convicted the applicants and sentenced them for committal to a disciplinary unit.
Likewise, the complaints officer assumed the status of a revisional court in dealing with
complaints made by persons convicted and sentenced by a lower court, here by the
superior commanding officer. The decision of the complaints officer is also subject to
appeal to the Supreme Military Court which is empowered to confirm or reverse
conviction and sentence or to alter them. The Supreme Military Court exercises an
appellate jurisdiction over the decisions of the commanding and complaints officers. The
conviction and sentence do not emanate from this Coutt. The sentence for committal to
a disciplinary unit originated in the decision of the superior commanding officer who is
neither a judge nor entitled to constitute a court. The proceedings before him are
conducted partly in a quasi-judicial manner and not in full compliance with Articles 6
para. 1 and 6 para. 3 (c) and (d) (art. 6-1, art. 6-3-c, art. 6-3-d) of the Convention. The
same considerations more or less apply to the status of the complaints officer. The
Supreme Military Court is correctly denominated as a court although the proceedings
before the court are conducted in camera in contravention of Article 6 para. 1 (art. 6-1).
This court is not supposed to take the place of a trial court but rather to correct decisions
already taken and convictions and sentences already passed. Therefore I am of the
opinion that the requirements of Article 5 patra. 1 (a) (att. 5-1-a) have not been met. It is
a great advantage to persons facing charges to have a hearing, first before a trial court
which affords equality of arms and observes the rules of fair trial. In case of conviction
and receiving sentence, again it is a further advantage for a convicted man to have the
chance to assert his innocence before a higher court. Usually a court of appeal considers
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itself as bound by the findings of fact of the lower court unless there is strong reason to
upset such findings. The significance in the administration of justice of a trial court of
first instance cannot be regarded as over-emphasised. On the other hand if I am right in
my way of thinking that, once a soldier is sought to be deprived of his right to liberty to
the extent inadmissible and impermissible with regard to his status as a soldier or
conscript, he is entitled to be treated as a civilian, then the detention of the applicants
either in the form of aggravated arrest or interim arrest before their cases were heard by
the Supreme Military Court amounted to a detention before a conviction by a competent
court had been passed. Furthermore, the detention of the applicants for the period
indicated above before the Supreme Military Court heard the case was made on the
strength of a conviction and sentence passed by a superior commanding officer who was
not a competent court and such detention was not linked with the exigencies of service.
I have little to say in respect of infractions of Articles 6 para. 1 and 6 para. 3 (c) and (d)
(art. 6-1, art. 6-3-c, art. 6-3-d). Violation of Article 6 para. 1 (art. 6-1) is found by the
Court. I have nothing to add. Coming to Article 6 para. 3 (c) (art. 6-3-c), it appears from
the record that the applicants were assisted only on the legal aspects of their case and
very probably because they had recourse to the Articles of the Convention. This, to my
mind, does not satisfy the provisions of the aforesaid sub-paragraph. As to Article 6 para.
3 (d) (art. 6-3-d), it appears again that the applicants could not obtain the attendance and
examination of some witnesses they wanted to call for their defence. The omission or
refusal to call such witnesses for the defence does not appear to be based either on the
irrelevancy of their evidence or on some other good reason. The applicants were not fully
afforded the chance to examine witnesses against them either directly or through their
counsel or through the court as envisaged in sub-paragraph 3 (d) of Article 6 (art. 6-3-d)
of the Convention.

Separate opinion of judge Cremona

I have agreed with the majority of my brother judges in the finding of the violations of
the Convention indicated in the judgment. But having come to the conclusion, along with
them, that certain punitive measures complained of in this case (strict arrest and
committal to a disciplinary unit) were in fact deprivations of personal liberty also in the
context of the special characteristics and exigencies of military life, I feel that certain other
points become pertinent, and on these points, which I am briefly setting out hereunder,
I find myself, with respect, in disagreement with the conclusions reached by the majority
of my colleagues.

In the first place, having already excluded certain punitive measures (also described as
arrests) from the purview of deprivation of liberty for the purposes of Article 5 para. 1
(art. 5-1) of the Convention solely on the accepted ground that ,,when interpreting and
applying the rules of the Convention in the present case, the Court must bear in mind
the patticular characteristics of military life and its effects on the situation of individual
members of the armed forces” (paragraph 54 of the judgment), then, in proceeding to
identify as possible charges of a criminal nature (for the purposes of Article 6 para. 1 of
the Convention) (art. 6-1) certain ,,disciplinary charges” which involve liability to
punishments entailing unquestionable deprivation of liberty, I am unable to distinguish
further, as the majority of my colleagues do (paragraph 82), particulatly on the basis of
the relative duration of such deprivation of liberty.
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Thus I find that also in the case of Mr. Engel (and not only in that of Mr. de Wit, Mr.
Dona and Mr. Schul, as stated in paragraph 88 of the judgment) the position was one of
the determination of a criminal charge against him, and since the hearing in his case too,
as in that of the others, took place in camera, there is also in respect of him a violation
of Article 6 para. 1 (art. 6-1), irrespective of the short duration of the strict arrest to which
he was liable. The question of the assessment of the risk to which he was in practice
exposed on 7 April 1971 cannot in my view alter the existing legal situation.

In paragraph 63 it is accepted in the judgment that the provisional atrest inflicted on Mr.
Engel in the form of strict arrest did have the character of deprivation of liberty and this,
as therein stated, despite its short duration. While appreciating that what I am about to
say is not quite the same thing though the basis is essentially common, I feel that when
considering the true nature of a criminal charge, liability to a punishment entailing
unquestionable deprivation of liberty should also be viewed irrespective of its duration.
In such a case the nature of the punishment itself in fact overrides its duration. An
established deprivation of personal liberty cannot, without injury to the spirit of the
Convention, be considered as obliterated by the shortness of its duration, also in the
process of determining, for the purposes of Article 6 para. 1 (att. 6-1) of the Convention,
the true nature of a criminal charge. With particular reference to what is stated in the last
sub-paragraph of paragraph 82 of the judgment, it is my belief that the detriment involved
in a deprivation of personal liberty, once established as such, cannot (as is done there)
propetrly be qualified by the quantitative concept ,,not appreciable” nor indeed judged by
reference to time, except only for the purposes of the relative gravity.

Another point concerns Article 6 para. 3 (c) (art. 6-3-c) of the Convention, which, among
certain minimum rights guaranteed to a person charged with a criminal offence, includes
the right ,,to defend himself in person or through legal assistance of his own choosing
ot, if he has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require”. I do not propose to controvert the fact that this right as a
whole and as formulated in this provision is not in every respect an absolute right. But
then I do believe that this important right of the accused cannot be subjected to the
limitation that the legal assistance (in this case a fellow-conscript with legal qualifications
chosen by the applicants themselves) be confined exclusively to any points of law arising
in the case.

It will be recalled in this connection that at the time of the measures complained of, the
Supreme Military Court in practice granted legal assistance in certain cases where it was
expected that the person concerned would not be able himself to cope with the special
legal problems raised in his appeal and such legal assistance was confined to the legal
aspects of the case. This limitation is in fact the subject of complaint here and I find that
its application in the case of the applicants mentioned in paragraph 91 of the judgment
is in violation of Article 6 para. 3 (c) (art. 6-3-c) of the Convention. The legal assistance
mentioned in this provision refers to the case as a whole, that is to say, in all its aspects,
both legal and factual. Indeed it is only too clear that every case is made up of both law
and fact, that these are both important for the defence (which is what this provision is
intended to protect) and that at times it may also not be too easy to separate one from
the other.

In particular, it is, with respect, hardly reasonable to seek to justify the situation
complained of, as the majority of my colleagues do in the third sub-paragraph of
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paragraph 91 of the judgment, on the ground that ,,the applicants were certainly not
incapable of personally providing explanations on the very simple facts of the charges
levelled against them”. Indeed, quite apart from the questionable simplicity of the facts
of the charges or at any rate some of them, the essential point here is not the matter of
providing explanations, but the matter of adequately defending oneself against a criminal
charge. The right guaranteed in Article 6 para. 3 (c) (art. 6-3-c) is a vital right of the
accused and indeed of the defence in general and is designed to ensure that proceedings
against a person criminally charged will not be conducted in such a way that his defence
will be impaired or not adequately put. Nor is the right to legal assistance of one’s own
choosing, as enshrined in this provision, conditional on the person charged being
incapable of defending himself (or, as stated in the judgment, providing explanations) in
person. Furthermore, here the question clearly was not that the applicants were unable
to defend themselves in person, but that they showed themselves unwilling to do so,
preferring, as entitled to do under the Convention, to be defended (in respect of not only
the legal but also the factual aspects of the charges against them) by a lawyer of their own
choosing. That lawyer was in fact accepted, but then his services in the defence of the
applicants were, as already stated, in my view unjustifiably restricted.

Another point concerns the failure to call two witnesses for the defence of Mr. de Wit
(named by him), a failure of which he also complained in this case, invoking Article 6
para. 3 (d) (art. 6-3-d) of the Convention, which guarantees to a person charged with a
criminal offence, among certain other minimum rights, the right ,,to examine or have
examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him”. Again, there
is no gainsaying the fact that this is not an absolute right and is limited, for instance and
to mention but one factor, by the concept of relevance. Now when Mr. van der Schans
assisting the delegates of the Commission (he had previously also represented the
applicants before the Commission) put it to this Court that the witnesses for the defence
who were not ordered to appear were witnesses who could have helped the case for the
defence (they were described as ,,eye-witnesses”), the Government representatives
countered by saying that in view of the fact that Mr. de Wit had made a declaration
acknowledging certain facts, ,,there was no need for further witnesses” (verbatim report
of the public heating of 29 October 1975). But, without here wishing to interfere unduly
with the decisions of national jurisdictions and apart from the fact that Mr. de Wit’s
declaration covered only part of the charge against him (in it he certainly denied certain
parts of the charge, as may be seen from the relevant decision), what was stated by the
Government representatives seems to indicate that the non-admission of Mr. de Wit’s
two witnesses out of the three proposed by him (as against the admission of five
witnesses against him) was not grounded on such justifiable considerations as, for
instance, relevance, but rather on their becoming unnecessary because of certain of the
accused’s statements, which in my view, at least on the basis of what is before me, is not
justifiable.

Joint separate opinion of judges O’donoghue and Pedersen

We are in agreement with the view that no breach has been found in any of the cases
before the Court under Articles 10, 11, 14, 17 and 18 (art. 10, art. 11, art. 14, art. 17, art.
18) of the Convention. It is clear from the judgment that the difficulties arise from the
consideration of the applicability of two Articles 5 and 6 (art. 5, art. 6). These Articles
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(art. 5, art. 6) can be said to have a certain inter-relationship because if Article 5 (art. 5) is
applicable in the sense that there has been a deprivation of liberty involving a criminal
charge the full impact of the obligation to comply with Article 6 (art. 6) will follow.

We feel unable to adopt the conclusion of the majority of the Court that the clear
obligation of members of the armed forces to observe the code of discipline applicable
to such forces is an unspecified obligation and therefore outside the reach of Article 5
para. 1 (b) (art. 5-1-b). There is a clear distinction in our opinion between the obligation
of citizens at large to obey the law and the special position of military personnel to obey
the disciplinary code which is a vital and integral constituent of the force of which they
are members.

Apart from the considerations set out in the separate dissenting opinion of MM. Fawcett
and others [pp. 74-75 of the Report| , with which conclusion we fully agree, there is an
elementary factor which should be looked at in the structure and character of a military
establishment in any country which is party to the Convention. This factor is the
disciplinary code, the maintenance of which is vital to the very continued existence of an
armed force, and quite different from any other body or association which purports to
exercise a measure of discipline over its members.

The special importance of discipline in an armed force and the recognition of this by its
members, lead us to take the view that you have here a clear case of a specific and
concrete obligation prescribed by law and imposed on the members. In the light of these
considerations we are satisfied that in none of the cases before the Court has there been
a breach of Article 5 para. 1 (art. 5-1) of the Convention because of the exception stated
in Article 5 para. 1 (b) (art. 5-1-b).

What is described as the provisional detention of Mr. Engel commenced with his arrest
on 20 March 1971. The Military Discipline Act of 1903 sanctioned such an arrest and
detention but Article 45 of that Act restricted the petiod of provisional detention to
twenty-four hours. In the events which took place in Mr. Engel’s case there was an
excessive detention of twenty-two hours and this excess was unlawful. But in the case of
Mr. Engel we consider that the whole period during March to June 1971 be taken into
account. The Ministerial decision to suspend the execution of his punishments to allow
him to take his examination and the reduction of the several penalties in April must be
balanced against the definite but technically excessive detention of twenty-two hours. In
all these circumstances we would not hold that the Netherlands Government committed
a breach of Article 5 para. 1 (art. 5-1) of the Convention.

As we regard the breaches of the applicants as disciplinary offences, concerned only with
the applicants’ conduct as servicemen and with their military obligations (cf. para. 122 of
the Commission’s report), it follows that the question of ,,the determination of his civil
rights and obligations” as stated in Article 6 para. 1 (art. 6-1) of the Convention does not
arise for any of the applicants.

For the same reasons we are of the opinion that there was no contravention of Article 6
(art. 6) in dealing with the cases, and in not treating any of them as in essence criminal
charges requiring the application of the process contained in that Article (art. 6).

It is to be recognised that difficulty may be experienced by States in dealing with cases
which are a breach of discipline and at the same time an offence under the criminal law.
It seems to us that a test should be whether the complaint is predominantly a disciplinary
breach or a criminal offence. If the latter, the provisions of Article 6 (art. 6) must be
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observed. The nature of the complaint and the punishment prescribed under the
disciplinary code and under the criminal law would be helpful pointers as to the course
to be followed in order to comply with the Convention. Any attempt to dilute the
procedure in the case of a grave crime by treating it as a disciplinary infraction would in
our opinion be such a serious abuse, and indeed quite powerless under the Convention
to exclude the application of Article 6 (art. 6) and would oblige full compliance with the
requirements of that Article (art. 6).

We have derived much assistance from the separate opinion of Mr. Welter and in
particular we agree with his view expressed in paragraph 9 of the opinion and his reasons
given why Article 6 (art. 6) was not applicable to any of the five applicants.

It follows from the foregoing that no questions arise under Article 50 (art. 50).

Separate opinion of judge Thoér Vilhjalmsson

1.1 feel unable to go along with the reasoning of the majority of the Court expressed in
paragraph 62 of the judgment. There the majority finds that aggravated arrest under the
1903 Act is not a deprivation of liberty within the meaning of Article 5 (art. 5) of the
Convention. In my opinion it is. This is both because of its nature and its legal character.
As is described in paragraph 19 of the judgment, servicemen undergoing aggravated
arrest are not allowed the same freedom of movement as other servicemen. These
restrictions deviate clearly from the usual conditions of life within the Netherlands armed
forces. Thus the servicemen concerned have to remain during off-duty hours in a
specially designated place, cannot go to the recreation facilities open to others in the same
barracks and often sleep in special rooms.

The view that this treatment is tantamount to deprivation of liberty is strengthened by its
purpose which obviously is punitive. It is also worth noting that we have here a treatment
in respect of which the term arrest is used and this in itself indicates a deprivation of
liberty.

What is stated above does not lead me to find a breach of Article 5 (art. 5) of the
Convention as regards the aggravated arrest of Mr. de Wit (paragraph 41 of the judgment)
and of Mr. Dona and Mr. Schul (paragraph 65 of the judgment). This conclusion is based
on my interpretation of Article 5 para. 1 (b) (art. 5-1-b) of the Convention dealt with
below. In the case of Mr. de Wit it is also based on the fact that he served aggravated
arrest after a decision was rendered by the Supreme Military Court of the Netherlands.
2. Article 5 para. 1 (b) (art. 5-1-b) of the Convention permits ,,the lawful arrest or
detention of a person ... in order to secure the fulfilment of any obligation prescribed by
law”. The majority of the Court, in agreement with the majority of the Commission, finds
this provision not applicable in the present case (paragraph 69 of the judgment). I cannot
agree with the majority on this point. Any country which has a military service organises
it on the basis of well-established principles, which in the case of the Netherlands are
specified in the laws and regulations mentioned in the judgment. These rules form a
distinct entity and they impose upon servicemen certain specific obligations. It seems to
me that, far from endangering respect for the rule of law, this body of rules falls under
the above-cited provision of Article 5 para. 1 (b) (art. 5-1-b).

This conclusion, nevertheless, does not apply to the provisional detention of Mr. Engel
in excess of the twenty-four hours permitted by Article 45 of the 1903 Act (paragraph 26
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of the judgment). On this particular point I am in agreement with the majority of the
Court (see paragraph 69).

3. In paragraph 91 of the judgment, the majority of the Court sets out its opinion in
connection with sub-paragraphs (c) and (d) of Article 6 para. 3 (art. 6-3-c, art. 6-3-d) of
the Convention. I do not share this opinion.

As to Article 6 para. 3 () (art. 6-3-c), a natural reading of the text seems to me to indicate
that it is up to the accused to decide whether he defends himself in person or entrusts
this task to a lawyer. This, moreover, is in line with the general principles of law reflected
in Article 6 (art. 6). I fail to see how, in a given case, a court — not to speak of an
administrative authority - can reasonably decide to what degree the accused is capable of
conducting his own defence. I therefore find a breach of Article 6 para. 3 () (art. 6-3-c)
in the case of Mr. de Wit, Mr. Dona and Mt. Schul.

As to Article 6 para. 3 (d) (art. 6-3-d) of the Convention, I agree with the majority of the
Court when it states in paragraph 91 of the judgment that this provision does not require
the examination of every witness that an accused person may wish to have called. I am
also of the opinion, like the majority, that ,,equality of arms” is an important point when
this provision is interpreted. Nevertheless, this provision entitles a person charged with
a criminal offence to have witnesses on his behalf heard by the tribunal dealing with his
case unless legally valid reasons are given for not doing so. This Court has, it is true,
somewhat incomplete information on the facts concerning the alleged violations of
Article 6 para. 3 (d) (art. 6-3-d). It is stated that in the case of Mr. de Wit the calling of
two witnesses was prevented at every juncture (paragraphs 42 and 91 of the judgment).
This has in my opinion not been refuted. Even if the complaints officer on 5 March 1971
heard witnesses (paragraph 41), this cannot count as a fulfilment of the obligation under
Article 6 para. 3 (d) (art. 6-3-d) because he is not a court or a tribunal within the meaning
of Article 6 para. 1 (art. 6-1). Accordingly I find a violation of Article 6 para. 3 (d) (art. 6-
3-d) in the case of Mr. de Wit. On the other hand I agree with the majority of the Court
in not finding a breach of this provision in the case of Mr. Dona and Mr. Schul as it has
not been established that they made any request to the Supreme Military Court in this
respect.

Separate opinion of judge Bindschedler-Robert
(Translation)

I am in agreement with the operative provisions of the judgment, except the two items
concerning Mr. Engel’s provisional arrest. These items record the finding that this atrest
violated Article 5 para. 1 (art. 5-1) of the Convention, firstly, since no justification is to
be found for it in any sub-paragraph of this provision (item 4), and secondly, because it
exceeded the period of twenty-four hours stipulated by Netherlands law and insofar as it
exceeded this period (item 5).

1. The difference of opinion over the first item reflects a fundamental disagreement on
the applicability of Article 5 para. 1 (art. 5-1) in the matter.

The first part of the judgment (,,as to the law”) is based on the idea that Article 5 para. 1
(art. 5-1) is applicable de plano to disciplinary measures and penalties occasioning
deprivation of liberty imposed in the context of military disciplinary law. It follows from
this (i) that disciplinary penalties occasioning deprivation of liberty would comply with
the Convention only if imposed by a court, in conformity with Article 5 para. 1 (a) (art.
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5-1-a); and (i) that, in conformity with sub-paragraph (c) (art. 5-1-c), there may be
provisional atrrest or detention only for the purpose of bringing the person arrested
before the competent legal authority, and not before the hierarchical superior even if he
is impowered to impose a disciplinary penalty. Whilst, on the facts of the case, the first
of these consequences does not result in the finding of a violation of the Convention,
the second leads the Court to conclude that there has been a violation of Article 5 para.
1 (art. 5-1) as regards Mr. Engel’s provisional arrest.

To my great regret, I cannot share this point of view; I think that, despite the apparently
exhaustive nature of Article 5 para. 1 (art. 5-1), the measures and penalties of military
disciplinary law should not be put on the scales of Article 5 para. 1 (art. 5-1). Here are
my reasons:

(1) Account must be taken of the nature of military service and the role of disciplinary
law in instilling and maintaining discipline which is a sine qua non for the proper
functioning of that special institution, the army. It is not enough to adopt, as does the
Court, a narrow concept of deprivation of liberty; what must be borne in mind is the
whole system of disciplinary law. Military discipline calls in particular for speedy and
effective measures and penalties, adapted to each situation, and which, therefore, the
hierarchical superior must be able to impose.

(2) The Convention itself recognises in its Article 4 para. 3 (b) (art. 4-3-b) the special
characteristics of military service. This provision reflects a basic choice made by the
Contracting States and establishes in a general way the compatibility with the Convention
of military service. The derogations from and restrictions on the fundamental rights to
which it may give rise - for example, the right to liberty of movement guaranteed by
Article 2 of Protocol no. 4 (P4-2) - are thus not contrary to the Convention, even if there
is no express reservation about them. Now the system of discipline peculiar to the army
constitutes one of these derogations; Article 5 para. 1 (art. 5-1) does not concern military
disciplinary law and its exhaustive nature relates only to situations in civil life. Judge
Verdross is right to emphasise in his separate opinion that disciplinary penalties in the
framework of military service are sui generis.

(3) The fact that disciplinary law does not fall under Article 5 para. 1 (art. 5-1) is the only
explanation for the wording of this provision and its complete lack of adaptation to the
situations which military disciplinary law concerns. These factors, as well as the place of
Article 5 (art. 5) in the Convention and its logical link with Article 6 (art. 6), are an
indication that the drafters of the Convention really had in mind situations belonging to
criminal procedure.

(4) The above points are corroborated by the way in which the States party to the
Convention have dealt with the question in their domestic law. Even today, in their
military disciplinary law, the hierarchical superior is generally the authority empowered
to take measures or impose penalties whether occasioning deprivation of liberty or not.
Some States certainly provide for judicial review but this does not always have a
suspensive effect; furthermore, Article 5 para. 1 (a) (art. 5-1-a) makes no distinction in its
requirements between the different authorities. The governments do not seem to have
envisaged the possibility that their military disciplinary law - as opposed to their military
penal procedure - could be affected by the Convention. It appears difficult in these
circumstances to countenance an interpretation that disregards so widespread a
conception, namely, the ,,common denominator of the respective legislation of the
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various Contracting States”, to adopt the Court’s language in another context (paragraph
82 of the judgment).

I conclude from the above that Mr. Engel’s provisional arrest, since it occurred in the
framework of disciplinary procedure, was not subject to Article 5 para. 1 (a) (art. 5-1-a)
and that, as a result, it has not violated this provision on the ground that Mr. Engel was
arrested and detained for the purpose of being brought before his hierarchical superior
and not before a legal authority.

2. That Article 5 para. 1 (art. 5-1) is inapplicable to disciplinary law does not mean that
disciplinary measures and penalties escape supervision altogether. In point of fact, as is
stated in the judgment, Article 6 (att. 6) gives the Convention institutions the possibility
of correcting excessive extension of the scope of disciplinary law; furthermore there is
ground for saying that the measures and penalties in disciplinary law that involve
deprivation of liberty do not escape the requirement of lawfulness which underlies the
whole of Article 5 (art. 5).

Mr. Engel’s provisional arrest can certainly be assessed from this angle. However,
although I admit that it was initially tainted with unlawfulness to the extent that it lasted
more than twenty-four hours, I cannot agree with the item in the operative provisions of
the judgment which records a violation of the Convention in this respect. The State which
redresses injury caused contrary to international law expunges by that very act its
international responsibility; to afford it this possibility is precisely the meaning of the rule
on exhaustion of domestic remedies (cf. Guggenheim, Traité de droit international
public, vol. II, p. 23). In the case before us, the State completely redressed Mr. Engel’s
injury when the authority hearing the appeal decided that the two days’ strict arrest to
which he had been sentenced would be deemed to have been served during the
provisional arrest. In these circumstances it is no longer appropriate for the operative
provisions of the judgment to record a violation of the Convention. This approach is not
contrary to the Court’s case-law; each time it has held that the reckoning of detention on
remand as part of a sentence did not prevent it from taking the unlawfulness of that
detention into account, there had been a detention of long duration for which the
deduction did not amount to complete reparation. Besides, the question has been pleaded
before the Court in the context of affording just satisfaction (cf. for example, the
Neumeister case, judgment of 7 May 1974, Series A no. 17, pp. 18-19).

Separate opinion of judge Evrigenis
(Translation)

1. To my great regret I have not been able to concur with the majority of the Court on
items no. 3, 14, 15 and 16 of the operative provisions of the judgment. These are the
points which caused me to disagree:

(a) The majority of the Court thought that the committal of Mr. Dona and Mr. Schul to
a disciplinary unit, by virtue of a decision of the Supreme Military Court of the
Netherlands, met with the requirements of Article 5 para. 1 (a) (art. 5-1-a) of the
Convention. Their sentence to a punishment involving deptivation of liberty emanated,
according to the majority of my colleagues, from a ,,court” within the meaning borne by
this term in Article 5 para. 1 (a) (art. 5-1-a). The Military Court, to adopt the terminology
used in our Court’s case-law, was a court from the organisational point of view; yet it
seems on the other hand difficult to regard the procedure prescribed by law and in fact
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followed before it in the present cases as being in conformity with the conditions that
should be satisfied by a judicial body corresponding to the notion of a court, within the
meaning of Article 5 para. 1 (a) (art. 5-1-a). Two aspects of this procedure appeat to me
not to fulfil these conditions, namely, the freedom of action allowed to the accused’s
lawyer on the one hand and the taking of evidence on the other.

On the first aspect, the facts noted by the Court (judgment, paras. 32, 48, 91) reveal an
important restriction on the defence lawyer’s freedom of action before the Military Court
when it hears a disciplinary case like those now before us. The lawyer may not, in fact,
take part in the proceedings except to deal with legal problems and, what is more, only
with any specific legal problems that might be presented by his client’s appeal, such as,
for example, the questions that would be raised by the entry into play of the European
Convention on Human Rights. Furthermore, there are good reasons for thinking that the
lawyer is not allowed to plead during the hearing (cf. the reference to the report dated 23
December 1970 of the acting Registrar of the Netherlands Supreme Military Court,
decision on admissibility, report of the Commission, p. 99) . Taking these restrictions
into account, it seems difficult to reconcile the procedure in question with the notion of
a court within the meaning of Article 5 para. 1 (a) (art. 5-1-a); this, let us not forget, is a
court which imposes sanctions involving deprivation of liberty (cf. De Wilde, Ooms and
Versyp judgment of 18 June 1971, Series A no. 12, pp. 41-42, paras. 78-79, and (b) below).
The same points also apply to the second procedural aspect mentioned above, namely,
the procedure prescribed by law and followed in practice for taking evidence before the
Military Court when it sits as a disciplinary tribunal. According to the facts noted by the
Court and beating in mind the provisions of Netherlands law applicable in this case (cf.
paras. 31 and 91 of the judgment), the attendance and hearing of defence witnesses
apparently cannot take place in conditions ensuring the guarantees for the defence which
I consider that a trial must provide if it involves the imposition of a punishment
occasioning deprivation of liberty and if it is to be fair. For these reasons I have had to
conclude that there has been a violation of Article 5 para. 1 (art. 5-1) in the case of Mr.
Dona and Mr. Schul.

Having said this, I think that, once the Court had held that the charge against these two
applicants was ,,criminal” (Article 6, judgment paras. 80 et seq., in particular para. 85 in
fine) (art. 0), it should have refrained from examining whether the Military Court
corresponded to the notion of a court within the meaning of Article 5 para. 1 (a) (art. 5-
1-a). Whilst the expression ,,court” is, in principle, an autonomous concept in each of the
above-mentioned provisions, this nevertheless does not alter the fact that the court
mentioned in Article 5 para. 1 (a) (art. 5-1-a) must meet the requirements of Article 6 (art.
6) when, as in the present case, the penalty occasioning deprivation of liberty which it
imposes is finally deemed to be the outcome of a criminal charge and hence to fall within
Article 6 (art. 6). It is permissible, in appropriate cases, for the court mentioned in Article
5 para. 1 (a) (art. 5-1-a) not to fulfil all the conditions stipulated by Article 6 (art. 6) for a
criminal court. The converse seems both logically and legally difficult. If a penalty
occasioning deprivation of liberty was inflicted by a court that had to meet the conditions
of Article 6 (art. 0), there is no point in asking the further question whether that court
complied with the notion of a court within the meaning of Article 5 para. 1 (a) (art. 5-1-

a).
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(b) The same reasons have led me to believe that I must dissent from the opinion of the
majority of the Court on items 14, 15 and 16 of the operative provisions of the judgment.
I will thus do no more than refer to the remarks set out under 1 (a) above.

The fact remains that I think that the examination of the cases of committal to a
disciplinary unit in the light of the notion of ,,criminal charge” in Article 6 (art. 6) calls
for some observations of a more general nature. I take the liberty of putting them forward
as I wish to demonstrate that on these points my disagreement with the majority is more
pronounced.

When imposing the penalty of committal to a disciplinary unit (case of Mr. Dona and
Mr. Schul) or when reviewing such a penalty imposed by a non-judicial authority (case of
Mr. de Wit), the Military Court was acting under Netherlands law as a disciplinary
tribunal. If and to the extent that the Military Court was not dealing with conduct that
could be sanctioned by penalties occasioning deprivation of liberty, its procedure could
not in principle be considered contrary to the Convention. However, our Court thought,
and rightly moreover, that the above-mentioned cases not only involved punishments
occasioning deprivation of liberty, but also were covered by the notion of ,,criminal
charge” within the meaning of Article 6 (art. 6) of the Convention. It thus had to
investigate whether the Military Court afforded the guarantees that this provision requires
of a criminal court. The majority considered that in the present case those guarantees
were present, except the requirement of Article 6 para. 1 (art. 6-1) that the hearings be in
public. Now the picture of the criminal court presented by the opinion of the majority
seems to me hardly reconcilable with the minimal requirements of Article 6 (art. 6) for
the ideal criminal court. Indeed I find it very hard to admit that a criminal court,
irrespective of its level or jurisdiction, can, without contravening the provisions of Article
6 (art. 6), operate with a defence lawyer subject to important restrictions on the freedom
of action traditionally allowed in the criminal procedure of the democratic countries in
Europe and with rules of taking evidence little favourable to the accused. Of course, one
cannot attribute these deficiencies to the Military Court which, it must be remembered,
was acting under Netherlands law in the present cases as a disciplinary tribunal and did
not therefore normally have to enquire whether it was complying with Article 6 (art. 6)
of the Convention. It is our judgment which, by drawing the borderline beyond which
the disciplinary becomes the criminal, requires retrospectively, by virtue of the
Convention, that a disciplinary tribunal should have afforded the guarantees of a criminal
court. Now I fear that the majority opinion, to the extent that it restricts these guarantees,
may take the interpretation of Article 6 (art. 6), and especially the notion of a criminal
court, on a path which, may I say, would not be free of risks. I would also like to point
out in the same context that the classification under the Convention of a question as
criminal, whether or not this corresponds to the conceptions of the relevant national law,
must bring into play the guarantees of Article 7 (art. 7) of the Convention as well.

(¢) In finding a violation of Article 5 para. 1 (art. 5-1) for the reasons given in 1 (a) above,
I should logically conclude that there was a violation of Article 5 para. 4 (art. 5-4) in the
case of Mr. Dona and Mr. Schul (item no. 7 of the operative provisions of the judgment).
If the Supreme Military Court, which, according to the judgment, performs cumulatively
the functions both of the court mentioned in Article 5 para. 1 (a) (art. 5-1-a) and of the
court mentioned in Article 5 para. 4 (art. 5-4), did not comply with the former paragraph’s
notion of a court, likewise it would also not comply in principle with the latter paragraph’s
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notion of a court. I have, however, agreed with the majority on this point, taking into
account that under Netherlands law there is a civil court with general jurisdiction before
which the legality of any deprivation of liberty may be challenged by summary application
(Article 289 of the Civil Procedure Code and Sections 2 and 53 of the Judicature Act).
2. My vote on item 6 of the operative provisions of the judgment was to the effect that
there was no violation, in the cases there mentioned, of Articles 5 para. 1 and 14 (art.
14+5-1 taken together. If the question had been put, I would for the same reasons
(judgment, paras. 72 et seq.) have voted the same way as regards the complaints before
the Court which were not considered to concern deprivations of liberty. The Court,
however, thought it was able not to retain these cases for the reasons set out in paragraph
71 of the judgment. I cannot share this view. According to the Court’s case-law (case
relating to certain aspects of the laws on the use of languages in education in Belgium,
judgment of 23 July 1968, Series A no. 6, pp. 33-34, para. 9; National Union of Belgian
Police Case, judgment of 27 October 1975, Series A no. 19, p. 19, para. 44), a ,,measure
which is in conformity with the requirements of the Article enshrining the right or
freedom in question may however infringe Article 14 (art. 14) for the reason that it is of
a discriminatory nature”. Article 14 (art. 14) obliges States to secure ,,without
discrimination” the enjoyment of the rights and freedoms set forth in the Convention.
The Convention thus prohibits any discrimination appeating in the context of the
enjoyment of a right which it guarantees, whether such discrimination takes the positive
form of measures enhancing the enjoyment of that right, or the negative form of
limitations, legitimate or otherwise, on that right. I can hardly conceive how one could, a
fortiori, make a distinction under Article 14 (art. 14), as interpreted by the Court, between
measures involving an unlawful limitation on the right in question and measures tolerated
by the Convention. Discriminatory treatment by measures in either of these two
categories may lead to a discrimination in the enjoyment of rights that must be subject to
supervision under Article 14 (art. 14) of the Convention. The Court should therefore
have examined from the point of view of their conformity with Article 14 (art. 14) as
well, those of the penalties brought to its attention which it finally considered not to
involve deprivation of liberty.
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COURT (CHAMBER)
CASE OF HADJIANASTASSIOU v. GREECE

(Application no. 12945/87)
JUDGMENT
STRASBOURG
16 December 1992

In the case of Hadjianastassiou v. Greece,
The European Court of Human Rights, sitting, in accordance with Article 43 (art. 43) of
the Convention for the Protection of Human Rights and Fundamental Freedoms (,,the
Convention”) and the relevant provisions of the Rules of Coutt, as a Chamber composed
of the following judges:

Mr R. RYSSDAL, President,

Mt Thér VILHJALMSSON,

Mr J. DE MEYER,

Mr N. VALTICOS,

Mr S.K. MARTENS,

Mrs E. PALM,

Mr I. FOIGHEL,

Mr R. PEKKANEN,

Sir John FREELAND,
and also of Mr M.-A. EISSEN, Registrar, and Mr H. PETZOLD, Deputy Registrar,
Having deliberated in private on 26 June and 23 November 1992,
Delivers the following judgment, which was adopted on the last-mentioned date:

Procedure

1. The case was referred to the Court by the European Commission of Human Rights
(5»,the Commission”) on 12 July 1991, within the three-month period laid down by Article
32 para. 1 and Article 47 (art. 32-1, art. 47) of the Convention. It originated in an
application (no. 12945/87) against the Hellenic Republic lodged with the Commission
under Article 25 (art. 25) by a Greek national, Mr Constantinos Hadjianastassiou, on 17
December 1986.

The Commission’s request referred to Articles 44 and 48 (art. 44, art. 48) and to the
declaration whereby Greece recognised the compulsory jurisdiction of the Court (Article
46) (art. 46). The object of the request was to obtain a decision as to whether the facts of
the case disclosed a breach by the respondent State of its obligations under Articles 6 and
10 (art. 6, art. 10) of the Convention.

2. In response to the enquiry made in accordance with Rule 33 para. 3 (d) of the Rules of
Court, the applicant stated that he wished to take part in the proceedings and designated
the lawyer who would represent him (Rule 30).

3. The Chamber to be constituted included ex officio Mr N. Valticos, the elected judge
of Greek nationality (Article 43 of the Convention) (art. 43), and Mr R. Ryssdal, the
President of the Court (Rule 21 para. 3 (b)). On 29 August 1991, in the presence of the
Registrar, the President drew by lot the names of the other seven members, namely Mr
J. Cremona, Mr Thor Vilhjalmsson, Mr J. De Meyer, Mrs E. Palm, Mr I. Foighel, Mr R.
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Pekkanen and Sir John Freeland (Article 43 in fine of the Convention and Rule 21 para.
4) (art. 43).
Subsequently, Mr S. K. Martens, substitute judge, replaced Mr Cremona, who had left
the Court on the expiry of his term of office and whose successor had taken up his duties
before the hearing (Rules 2 para. 3 and 22 para. 1).
4. Mr Ryssdal assumed the office of President of the Chamber (Rule 21 para. 5) and,
through the Registrar, consulted the Agent of the Greek Government (,the
Government”), the Delegate of the Commission and the applicant’s lawyer on the
organisation of the procedure (Rules 37 para. 1 and 38). Pursuant to the order made in
consequence, the Registrar received the applicant’s memorial on 14 February 1992 and
the Government’s memorial on 28 February. On 2 June the Secretary to the Commission
informed the Registrar that the Delegate would submit oral observations.
On 12 March the Commission had produced various documents as the Registrar, at the
Government’s request, had asked it to do.
5. In accordance with the President’s decision, the hearing took place in public in the
Human Rights Building, Strasbourg, on 23 June 1992. The Court had held a preparatory
meeting beforehand.
There appeared before the Court:
- for the Government

Mr P. KAMARINEAS,
Adviser at the Legal Council of State, Agent,

Miss F. DEDOUSSI,
Member of the Legal Council of State, Counsel;
- for the Commission

Mr C.L. ROZAKIS,
Delegate;
- for the applicant

Mr R. NISAND,
avocat, Counsel.
The Court heard addresses by the above-mentioned representatives and by Mr
Hadjianastassiou in person, as well as their answers to its questions.

AS TO THE FACTS
I. The particular circumstances of the case

6. Mr Hadjianastassiou, a Greek national, is an aeronautical engineer. At the material time
he was a captain in the air force.

As the officer in charge of a project for the design and production of a guided missile, he
submitted, in 1982, a report to the Air Force Technological Research Centre
,K.E.T.A”’) on the missile on which he had been working. In January 1983 he
communicated to a private company (, ELFON Ltd”) another technical study on guided
missiles, which he had prepared himself.

A. The proceedings before the Athens Permanent Air Force Court

7. On 4 July 1984 a chamber of the Permanent Air Force Court of Athens (Diarkes
Stratodikeio Athinon) charged the applicant and another person with disclosing military
secrets (Article 97 of the Military Criminal Code, see paragraph 21 below).
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On 22 October 1984 the court found Mr Hadjianastassiou guilty of having transmitted
to ELFON a series of ten items of information together with ,.all the technical and
theoretical data” appearing in the K.LE.T.A. report. It sentenced him to two years and six
months’ imprisonment.

B. The proceedings before the Courts-Martial Appeal Court

8. The applicant and the prosecutor at the Courts-Martial Appeal Court (Epitropos tou
Anatheoritikou Dikastitiou) appealed from that judgment.

9. Following a heating held on 28 February and 1 March 1985, the Courts-Martial Appeal
Court appointed two experts - professors at the Athens Polytechnic School - who, with
two other experts, designated by the applicant, compared the two studies.

In their report of 26 September 1985 the two professors concluded as follows:

»--. 11 our opinion, the two studies, for the K.ET.A. and ELFON, follow different
methods, the two missiles are different and the second is not a copy of the first ... .
Nevertheless, some transfer of technical knowledge inevitably occurred ... . It is not
possible to determine the extent of such transfer beyond what is mentioned above under
(), (c) and (d), because the ELFON study and even more so the K.E.T.A. report were
shoddily drafted and were full of imprecisions and omissions; it should be stressed that
in both studies the acrodynamic data are erroneous ...”

They noted that Mr Hadjianastassiou had some technical knowledge, acquired during his
studies in the United States. However, his participation in the K.E.T.A. project had
enriched his experience. The components of the missile and some of the theoretical data
contained in the two studies could be found in various manuals included in the file and
regarded as ,,available literature”. These manuals were not classified as ,,secret”, but it
was not established that they were accessible to private individuals.

10. At a new hearing held on 21 and 22 November 1985 the Courts-Martial Appeal Court
took evidence from nineteen witnesses on whether the two studies contained common
data, whether the information which had formed the basis of the studies was freely
available in scientific literature and whether the K.E.T.A. study had been classified as a
,»military secret”.

11. After the hearing the Courts-Martial Appeal Court deliberated in private and
considered the following questions formulated by its President:

»»1. Is Constantinos Hadjianastassiou guilty of having, between October 1982 and March
1983, unlawfully and intentionally communicated and disclosed to third parties military
plans and information classified as secret and which had to remain secret in the military
interests of the Greek State? [In particular, is he guilty of having] ..., in October 1982,
after having contacted the company ELFON Ltd ... with a view to preparing and drawing
up for the latter’s benefit a study on guided missiles, for a financial consideration to be
agreed with the said company when the work was in progress, unlawfully and
intentionally, (a) communicated to the above-mentioned company general information
concerning the guided missile which was being designed at the K.E.T.A. and its technical
characteristics, although as project officer for the K.E. T.A. missile he knew that such
information was secret and that the military interests of the Greek State required that it
be kept secret; (b) transmitted to the same company several elements deriving from the
study, relating to the project and on the same subject-matter, of the K.E.T.A. and from
the whole production programme of the Greek guided missile (,,Jaser kit”) which existed
at the centre and which concerned principally the dimensional diagram of the missile, its
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external geometry, its perimetric plan, its acrodynamic elements, its Nd-YAG laser type,
its dynamic model, its dome, its schematic diagram, its secker’s fairing, its basic
electronics data, as well as any other theoretical or technical elements contained in the
ELFON Ltd study ..., which was elaborated entirely on the basis of the information
transmitted and disclosed by him to the company and derived from the corresponding
K.E.T.A. project and study, although he knew, in his capacity as project officer ..., that
the information was secret and that the military interests of the Greek State required that
it be kept secret?

2. Has it been established ... that, when he disclosed these military secrets, the accused
believed, erroneously, that he was entitled to proceed in such a way or [, on the other
hand,] that he reasonably believed that, having drawn up the K.E.T.A. study and used his
own knowledge, he was entitled to elaborate a new study and submit it through the
intermediary of the company ELFON Ltd to the Weapons Industry Department? Was
this belief justifiable?

3. Has it been established ... that the military secrets thus disclosed, namely the general
information which [the accused] communicated to the ELFON company concerning the
guided missile ... and its technical characteristics, were of minor importance?

4. Should certain factors be taken into account in mitigation, namely that, prior to
committing the above- mentioned act, the accused had led an honest and well-ordered
private, family and professional life?

12. According to the record of the deliberations, the Courts- Martial Appeal Court replied
in the affirmative to questions 1 (a) (four votes to one), 3 and 4 (unanimously) and in the
negative to questions 1 (b) (four votes to one) and 2 (three votes to two).

13. Giving judgment in Mr Hadjianastassiou’s presence on 22 November 1985, it
sentenced him for disclosure of military secrets of minor importance (Article 97 para. 2
of the Military Criminal Code, see paragraph 21 below) to a suspended term of five
months’ imprisonment, from which it deducted the four months and fourteen days which
he had spent in detention on remand.

14. The President of the Courts-Martial Appeal Court read out the judgment, which did
not refer to the questions put to the members of the court.

15. In order to obtain the text of these questions and the replies given, the applicant
asked, on 23 November 1985, to see the record of the hearing. The registrar allegedly
told him that he would have to wait for the ,,finalised version” of the judgment.

C. The proceedings before the Court of Cassation

16. On 26 November 1985 - within the five days prescribed in Article 425 para. 1 of the
Military Criminal Code (see paragraph 24 below) - Mr Hadjianastassiou appealed to the
Court of Cassation; in his appeal, which was a page long, he alleged ,,the erroneous
application and interpretation of the provisions under which he [had been] convicted,
namely Article 97 para. 2 of the Military Criminal Code”.

17. He received a copy of the appeal judgment on 16 December; it was very short and
did not state the grounds on which it was based, merely referring to the fixing of sentence.
18. On 23 December 1985 the applicant again demanded that the record be
communicated to him; he received it on 10 January 1986. This document, which was
detailed and reproduced in full the six questions and the replies obtained, ended as
follows:
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The Coutt, by four votes to one ..., finds the accused Hadjianastassiou guilty of disclosing
military secrets, which offence was committed in Attica between October 1982 and
March 1983.

By three votes to two ..., the Court dismisses the defence request that Article 31 para. 2
of the Criminal Code (not guilty in the event of mistake) be applied.

The Court unanimously accepts that the military secrets communicated are of minor
importance.

The Court unanimously accepts the factors pleaded in mitigation (Article 84 para. 2 (a)
of the Criminal Code).

Having regard to the following Articles: ... Article 97 para. 2 taken in conjunction with
paragraph 1 and with Article 98 (e) ..., Articles 366, 368 ... of the Military Criminal Code,
.

... having regard to the gravity of the acts carried out, to the accused’s personality, to the
damage caused by the offence, to the specific nature of the offence, to the specific
circumstances under which the offence was committed, to the degree of criminal intent
on the part of the accused, to his character, to his personal and social situation, and to
his conduct before and after the commission of the offence;

The Court sentences the accused to five months’ imprisonment and orders him to pay
the costs ...

It deducts from the above-mentioned term ... the period of four months and fourteen
days spent in detention on remand and sets at sixteen days the term still to be served.

In view of the fact that the accused has no previous convictions and has never been
sentenced to prison, and having regard to the circumstances under which the offence was
committed, the Court considers it appropriate to suspend the remainder of the sentence

For these reasons,

Having regard to Articles 99, 100 and 104 of the Criminal Code,

The Court orders that the outstanding term of imprisonment be suspended for a period
of three years.

19. The hearing in the Court of Cassation (Areios Pagos) took place on 11 April 1986.
On 14 April Mr Hadjianastassiou filed a memorial in support of his oral pleadings. In his
submission the wording of his appeal was sufficient to rule out any danger of its being
dismissed for lack of precision. He complained of the shortness of the time-limit for
appealing against the decisions of the military courts and the fact that it was impossible
for the persons concerned to gain access, in good time, to the contents of the contested
judgments. He also challenged the ground on which his conviction rested: the
communication of ,,general information” on the K.E.T.A. missile, the charge which the
Courts-Martial Appeal Court found to be proved, did not justify the application of Article
98 of the Military Criminal Code as that provision concerned the disclosure of secret
information of military importance, a charge of which the Courts-Martial Appeal Court
had acquitted him by its reply to question 1 (b) (see paragraph 11 above). In his view, at
the most his case might fall under Article 96 (see paragraph 21 below).

20. On 18 June 1986 the Court of Cassation declared the appeal inadmissible on the
following grounds:

,»By the appeal before the Coutt ..., in which it is sought to have judgment no. 616/1985
of the Athens Courts-Martial Appeal Court set aside, the [applicant] challenges the
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aforesaid judgment on the ground of erroneous application and interpretation of the
provisions under which he was convicted, namely Article 97 para. 2 of the Military
Criminal Code. However, this sole ground of appeal, as formulated above, is vague
inasmuch as it does not identify any concrete and specific error in the contested judgment
which could constitute the basis of the complaint alleging the erroneous application and
interpretation of the above-mentioned provision; the appeal must therefore be declared
inadmissible by virtue of Articles 476 para. 1 and 513 para. 1 of the Code of Criminal
Procedure.”

I1. The relevant domestic law

A. The disclosure of military secrets

21. The Military Criminal Code provides as follows:

Article 96

,,Communication of military information

Any serviceman or any person employed by the armed forces who, without the consent

of the military authorities, communicates or makes public by any means whatsoever

information or assessments concerning the army shall be sentenced to a term of

imprisonment not exceeding six months.”

Article 97

,»Disclosure of military secrets

1. Any serviceman or any person employed by the armed forces who unlawfully and

intentionally gives or communicates to others documents, plans, or other objects or

secret information of military importance or allows such documents, plans, objects or

information to be given or communicated to others, shall be sentenced to a term of

imprisonment (katheirxi), or, where the above has been given or communicated to a

foreign State or to an agent or a spy of a foreign State, to dishonourable discharge and

death.

2. ... where the [information] communicated is of minor importance, the convicted

person shall be sentenced to a term of imprisonment (filakisi) of not less than six months
»

Article 98

,Secret information

‘Secret information of military importance’ means information concerning the Greek

State or its allies which relates to:

(e) any object officially classified as secret.

B. The courts’ obligation to give the reasons for their decisions

22. The relevant provisions of the 1975 Constitution are worded as follows:

Article 93 para. 3

»All court judgments must be specifically and thoroughly reasoned and shall be
pronounced in a public sitting ...”

Article 96

4. Special laws may provide for:

(a) Questions relating to the army, navy and air force tribunals, which shall have no
jurisdiction over civilians.

(b) Questions relating to prize courts.
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5. The courts specified under sub-paragraph (a) of the preceding paragraph shall be
composed of a majority of members of the judicial branch of the armed forces, who
enjoy the guarantees of independence, as regards their person and their office, provided
for in Article 87 para. 1 of the present Constitution. The provisions of paragraphs 2 to 4
of Article 93 shall be applicable to the hearings and judgments of these courts. The
detailed rules for the implementation of the provisions of the present paragraph and the
date of their entry into force shall be specified by statute.”

23. According to the consistent case-law of the Court of Cassation, the failure to give
reasons in the decisions of the militaty courts does not render them void. The application
to these courts of Article 93 para. 3 of the Constitution requires, under the terms of
Article 96 para. 5, the adoption of special laws, and this has not yet happened (judgments
nos. 470/1975, 483/1979, 18/1980, 647/1983, 531-535/1984 (Nomiko Vima 1984, p.
1070) and 1494/1986). It is sufficient that such a decision answers the questions put by
the President; the questions must indicate accurately all the offences of which the
defendant is accused so as to make it possible for a subsequent review by the Court of
Cassation to ensure that the provisions of the criminal law have been properly applied to
the facts in question as found by the military courts of first or second instance (judgments
nos. 456/1986 and 1494/1986).

C. Appeals from the decisions of the military courts

1. The Military Criminal Code

24. The following texts are relevant here:

Article 366

,»Formulation of questions. Principal question

1. The President shall put the questions concerning each accused.

2. The principal question shall be based on the operative part of the committal decision
... and shall include the question whether the accused is guilty ... as charged ...”

Article 368

»oupplementary questions (Parepomena zitimata)

In order to supplement the principal question or the alternative question, supplementary
questions may be put concerning the accusation and factors aggravating, mitigating or
expunging (exalipsin) the offence.”

Article 425 para. 1

., Time-limit

Any appeal to the Court of Cassation (anairesi) must be filed within five days of the
delivery of the judgment or, where the judgment has been delivered in the absence of the
person convicted or his representative, of its notification ...”

Article 426

,»Grounds for appeal to the Court of Cassation

Only the following grounds of appeal may be relied upon:

(B) The erroneous application or interpretation of the substantive provisions of the
criminal law.”

2. The Code of Criminal Procedure

25. The Code of Criminal Procedure provides, inter alia, as follows:

Article 473 para. 3

,» Time-limit for appealing
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The time-limit for filing an appeal with the Court of Cassation begins to run on the date
on which the final text of the judgment is entered into the register of the criminal court
in question. It shall be so entered within fifteen days, failing which the President of the
criminal court shall be liable to disciplinary sanctions.”

Article 509 para. 2

»Memorial for an appeal to the Court of Cassation

In addition to the grounds invoked in the appeal ..., further submissions may be made in
a supplementary memorial, which must be lodged with the office of the principal public
prosecutor at the Court of Cassation not later than fifteen days before the hearing ..;
once this time-limit has expired such memorials shall be inadmissible ...”

3. The relevant case-law of the Court of Cassation

26. Accotding to the case-law of the Court of Cassation (judgments nos. 656/1985
(Nomiko Vima 1985, p. 891), 1768/1986, 205/1988 (Nomiko Vima 1988, p. 588) and
565/1988), Article 473 para. 3 of the Code of Criminal Procedute does not apply to
appeals on points of law from the decisions of the military coutts, as the time-limit for
such appeals is fixed by Article 425 of the Military Criminal Code (see paragraph 24
above).

The grounds of appeal to the Court of Cassation must be set out in the initial appeal
memorial. As regards ,,the erroneous application and interpretation of the substantive
provisions of the criminal law”, the appeal must specify cleatly the errors which are
alleged to have been made in the contested judgment (judgments nos. 234/1968,
459/1987, 1366/1987 (Nomiko Vima 1987, p. 1659) and 1454/1987, as well as the
judgment given by the Court of Cassation in the present case).

Finally, supplementary submissions may be taken into account only if the initial appeal
memorial sets out at least one ground which is found to be admissible and sufficiently
substantiated (judgments nos. 242/1951, 341/1952, 248/1958, 472/1970, 892/1974,
758/1979 (Nomiko Vima 1980, p. 56), 647/1983, 1438/1986 and 1453/1987).

Proceedings before the commission

27. Mr Hadjianastassiou applied to the Commission on 17 December 1986. He relied on
Article 6 (art. 6), complaining that the lack of reasons in the judgment of the Courts-
Martial Appeal Court and the shortness of the time-limit for appealing had prevented
him from further substantiating his appeal to the Court of Cassation. He maintained in
addition that his conviction for the disclosure of military secrets of secondary importance
had infringed his right to freedom of expression guaranteed under Article 10 (art. 10).
28. The Commission declared the application (no. 12945/87) admissible on 4 October
1990. In its report of 6 June 1991 (made under Article 31) (art. 31), it expressed the
unanimous opinion that there had been a violation of Article 6 paras. 1 and 3 (b) (art. 6-
1, art. 6-3-b), but not of Article 10 (art. 10).

The full text of the Commission’s opinion is reproduced as an annex to this judgment.
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As to the law
I. Alleged violation of article 6 (att. 6)

29. Mr Hadjianastassiou relied on paragraphs 1 and 3 (b) of Article 6 (art. 6-1, art. 6-3-b),
which are worded as follows:

»1. In the determination of ... any criminal charge against him, everyone is entitled to a
fair ... hearing ... by [a] ... tribunal ...

3. Everyone charged with a criminal offence has the following minimum rights:

(b) to have adequate time and facilities for the preparation of his defence;

He complained of the failure to give reasons in the judgment read out on 22 November
1985 by the President of the Coutts-Martial Appeal Court and the shortness of the time-
limit for appealing to the Court of Cassation. Despite being present at the hearing, he
had not discovered the precise reasons for his conviction until 10 January 1986, which
had meant that his appeal on points of law had been bound to fail.

30. The Government contested this view, to which the Commission subscribed in
substance. In the former’s opinion, the applicant had been aware of the content of the
questions put by the President of the Courts-Martial Appeal Court. Questions nos. 2 and
4 had been based on arguments put forward by Mr Hadjianastassiou himself in the
Permanent Air Force Court. The reply to question no. 3, which had been formulated for
the first time on appeal, was given expressly in the judgment read out by the President.
As regards the question concerning the communication of information of ,military
importance”, the President had divided it into two parts - 1 (a) and 1 (b) (see paragraph
11 above) - in order to take into account the conclusions of the experts and to show
leniency to the accused, whose sentence had moreover been reduced. In addition, the
questions, far from marking the conclusion of the court’s deliberations, had given rise to
keen argument during the trial. In short, it had been entirely possible for Mr
Hadjianastassiou to submit detailed and admissible grounds for appeal within the
statutory time-limit.

31. As the requirements of paragraph 3 of Article 6 (art. 6-3) constitute specific aspects
of the right to a fair trial, guaranteed under paragraph 1 (art. 6-1), the Court will examine
the complaint under both provisions taken together.

32. The Court notes at the outset that although Article 93 para. 3 of the Greek
Constitution (see paragraph 22 above) requires all court judgments to be specifically and
thoroughly reasoned, under Article 96 para. 5 the application of this requirement to the
military courts is subject to the adoption of a special law. Such a law has still to be enacted.
In the meantime the Court of Cassation can review the proper application of the criminal
law by those courts only through the questions put by the presidents and the replies given
by their colleagues, from which the reasoning is elicited.

33. The Contracting States enjoy considerable freedom in the choice of the appropriate
means to ensure that their judicial systems comply with the requirements of Article 6 (art.
6). The national courts must, however, indicate with sufficient clarity the grounds on
which they based their decision. It is this, inter alia, which makes it possible for the
accused to exercise usefully the rights of appeal available to him. The Court’s task is to
consider whether the method adopted in this respect has led in a given case to results
which are compatible with the Convention.
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34. In this instance the judgment read out by the President of the Courts-Martial Appeal
Court contained no mention of the questions as they appeared in the record of the
hearing (see paragraphs 11 and 18 above). Admittedly it referred to Article 366 et seq. of
the Military Criminal Code (see paragraph 24 above) and described the information
communicated as of minor importance, but it was not based on the same grounds as the
decision of the Permanent Air Force Court. Question 1 (a), dealing with the
communication of ,,general information concerning the guided missile” which had to be
kept secret, appeared for the first time in the proceedings before the appeal court. When,
the day after the delivery of the judgment, the applicant sought to obtain the full text of
the questions, the registrar allegedly informed him that he would have to wait for the
,»finalised version” of the judgment (see paragraph 15 above). In his appeal on points of
law, filed within the five-day time-limit laid down in Article 425 para. 1 of the Military
Criminal Code (see paragraph 24 above), Mr Hadjianastassiou could rely only on what he
had been able to hear or gather during the hearing and could do no more than refer
generally to Article 420.

35. In the Government’s contention, the applicant could have made further submissions
by means of an additional memorial, pursuant to Article 509 para. 2 of the Code of
Criminal Procedure (see paragraph 25 above); if he had not availed himself of this
possibility, it had been because he had had no ground for appeal to put forward.

36. The Court is not persuaded by this argument. When Mr Hadjianastassiou received
the record of the hearing, on 10 January 1986, he was barred from expanding upon his
appeal on points of law. According to a consistent line of cases, additional submissions
may be taken into account only if the initial appeal sets out at least one ground which is
found to be admissible and sufficiently substantiated (see paragraph 26 above).

37. In conclusion, the rights of the defence were subject to such restrictions that the
applicant did not have the benefit of a fair trial. There has therefore been a violation of
paragraph 3 (b) of Article 6, taken in conjunction with paragraph 1 (art. 6-3-b, art. 6-1).

I1. Alleged violation of article 10 (art. 10)

38. In Mr Hadjianastassiou’s submission, his conviction by the military courts also
infringed Article 10 (art. 10), which provides as follows:

»1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers ...

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

39. It should be recalled that the applicant, a serving officer, was convicted and sentenced
for having disclosed military information of minor importance. The study in question
was intended for communication to a private arms manufacturing company for a fee.
Of course, the freedom of expression guaranteed by Article 10 (art. 10) applies to
servicemen just as it does to other persons within the jurisdiction of the Contracting
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States (see the Engel and Others v. the Netherlands judgment of 8 June 1976, Series A
no. 22, p. 41, para. 100). Moreover information of the type in question does not fall
outside the scope of Article 10 (art. 10), which is not restricted to certain categories of
information, ideas or forms of expression (see the markt intern Verlag GmbH and Klaus
Beermann v. Germany judgment of 20 November 1989, Series A no. 165, p. 17, para.
26).

40. Accordingly, the sentence imposed by the Permanent Air Force Court, then reduced
by the Courts-Martial Appeal Court (see paragraphs 7 and 13 above), constituted an
interference with the exercise of the applicant’s right to the freedom of expression. Such
interference infringes Article 10 (art. 10) unless it was ,,prescribed by law”, pursued one
or more of the legitimate aims set out in paragraph 2 (art. 10-2) and was ,,necessary in a
democratic society” in order to attain the aforesaid aims.

A. Was the interference ,,prescribed by law”’?

41. According to Mr Hadjianastassiou, the first of these conditions was not satisfied
because the ,,Jaw” was not sufficiently foreseeable. The application by the Courts-Martial
Appeal Court of Articles 97 and 98 of the Military Criminal Code had been erroneous
(see paragraph 21 above); although these provisions had served as the basis for that
court’s decision, it had not mentioned any specific secret data that had been transferred
to ELFON.

42. The Court notes, however, that the wording of the provisions in question (see
paragraph 21 above) was not incompatible with the manner in which the Courts-Martial
Appeal Court interpreted and applied them. Pointing out that it is primarily for the
national courts to interpret and apply domestic law (see, among other authorities, the
Kruslin v. France judgment of 24 April 1990, Seties A no. 176-A, p. 21, para. 29), the
Court finds, like the Government and the Commission, that the intetference was
,»prescribed by law”.

B. Did the interference pursue a legitimate aim?

43. Clearly the contested sentence was intended to punish the disclosure of information
on an arms project classified as secret, and therefore to protect ,,national security”, a
legitimate aim for the purposes of Article 10 para. 2 (art. 10-2).

C. Was the interference ,,necessaty in a democratic society”?

44. Mr Hadjianastassiou denied that the interference was necessary. He argued that a
routine technical study based entirely on his own documentation could not be regarded
as damaging to national security. By its reply to question 1 (b) (see paragraphs 11 and 12
above), the Courts-Martial Appeal Court had acknowledged the lack of any relationship
between the study effected for the air force and that for ELFON. In his view, there
should have been regulations prohibiting serving Greek officers from working for private
undertakings or allowing them to do so provided that they did not divulge military secrets;
the Courts-Martial Appeal Court had not identified a single such secret divulged by him.
45. In this instance the project for the manufacture of a guided missile undertaken by the
air force was classified as a ,,military secret”. The applicant’s conviction in the appeal
court was, however, based on the disclosure of ,,general information” which military
interests required to be kept secret; the experts appointed by the appeal court had
concluded prior to its decision that, although the two studies had employed different
methods, none the less ,,some transfer of technical knowledge [had] inevitably occurred”
(see paragraph 9 above).
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Like the Government, the Court takes the view that the disclosure of the State’s interest
in a given weapon and that of the corresponding technical knowledge, which may give
some indication of the state of progress in its manufacture, are capable of causing
considerable damage to national security.

46. It is also necessary to take into account the special conditions attaching to military
life and the specific ,,duties” and ,,responsibilities” incumbent on the members of the
armed forces (see the Engel and Others judgment, cited above, p. 41, para. 100). The
applicant, as the officer at the K.E.T.A. in charge of an experimental missile programme,
was bound by an obligation of discretion in relation to anything concerning the
performance of his duties.

47. In the light of these considerations, the Greek military courts cannot be said to have
overstepped the limits of the margin of appreciation which is to be left to the domestic
authorities in matters of national security. Nor does the evidence disclose the lack of a
reasonable relationship of proportionality between the means employed and the
legitimate aim pursued.

In conclusion, no violation of Article 10 (art. 10) has been established.

III. Application of article 50 (art. 50)

48. According to Article 50 (art. 50),

,»1f the Court finds that a decision or a measure taken by a legal authority or any other
authority of a High Contracting Party is completely or partially in conflict with the
obligations arising from the ... Convention, and if the internal law of the said Party allows
only partial reparation to be made for the consequences of this decision or measure, the
decision of the Coutt shall, if necessary, afford just satisfaction to the injured party.”
Under this provision Mr Hadjianastassiou claimed the reimbursement of his costs and
expenses incurred first in the Greek courts (650,000 drachmas), and then before the
Convention organs (300,000 drachmas and 29,260 French francs).

The Government considered these claims to be excessive, because they far exceeded the
fee scales applicable to the legal profession as laid down by Greek law. They stated that
they were willing to pay 100,000 drachmas in the event of a finding of a violation.

49. The Court observes that it is not bound in this context by domestic scales or criteria
(see, inter alia, the Granger v. the United Kingdom judgment of 28 March 1990, Series
A no. 174, p. 20, para. 55).

Like the Commission, it takes the view that, for the costs incurred in Greece, only those
referable to the Court of Cassation proceedings - 220,000 drachmas - can be reimbursed.
The sums claimed in respect of the Strasbourg proceedings are consistent with the criteria
laid down in the case-law and should therefore be awarded in their entirety.

For these reasons, the court unanimously

1. Holds that there has been a violation of paragraphs 1 and 3 (b) of Article 6, taken
together (art. 6-1, art. 6-3-b);

2. Holds that there has been no violation of Article 10 (art. 10);

3. Holds that the respondent State is to pay to the applicant, within three months, for
costs and expenses, 29,260 (twenty-nine thousand two hundred and sixty) French francs
and 520,000 (five hundred and twenty thousand) drachmas;

4. Dismisses the remainder of the claim for just satisfaction.
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Done in English and in French, and delivered at a public hearing in the Human Rights
Building, Strasbourg, on 16 December 1992.

Rolv RYSSDAL

President

Marc-André EISSEN

Registrar

In accordance with Article 51 para. 2 (art. 51-2) of the Convention and Rule 53 para. 2
of the Rules of Court, the concurring opinion of Mr De Meyer is annexed to this
judgment.

Concurring opinion of judge de Meyer
(Translation)

Like the other members of the Chamber I take the view that there has not been a breach
of the right to freedom of expression in this case, but my reasons are simpler than those
set out in paragraphs 39 to 47 of the judgment. They are as follows:

1. The applicant was convicted and sentenced under Article 97 para. 2 of the Military
Criminal Code for having disclosed secret information of minor importance .

2. Because the members of the armed forces have special ,,duties and responsibilities”,
they must of necessity be barred from communicating to third parties, unless duly
authorised to do so, information and ideas of the kind in issue in the present case, even
if such ideas and information are the fruit of their own work.

This is particularly the case where the information and ideas in question have been
classified as secret by the competent authorities.

3. Where military personnel are found to have contravened this prohibition, it is for the
courts within whose jurisdiction they fall to apply to them the penalties laid down by law.
4. In the present case it has not been shown that, in their treatment of the applicant, the
Greek courts misused the powers vested in them in this sphere.
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COURT (CHAMBER)
CASE OF VEREINIGUNG DEMOKRATISCHER SOLDATEN

OSTERREICHS AND GUBI v. AUSTRIA

(Application no. 15153/89)
JUDGMENT
STRASBOURG
19 December 1994

In the case of Vereinigung demokratischer Soldaten Osterreichs and Gubi v. Austria,
The European Court of Human Rights, sitting, in accordance with Article 43 (art. 43) of
the Convention for the Protection of Human Rights and Fundamental Freedoms (,,the
Convention”) and the relevant provisions of Rules of Court A, as a Chamber composed
of the following judges:

Mr R. BERNHARDT, President,

Mr Thér VILHJALMSSON,

Mr F. MATSCHER,

Mr C. RUSSO,

Mr A. SPIELMANN,

Mr S.K. MARTENS,

Mrs E. PALM,

Mr 1. FOIGHEL,

Mr L. WILDHABER,
and also of Mr H. PETZOLD, Acting Registrar,
Having deliberated in private on 23 June and 23 November 1994,
Delivers the following judgment, which was adopted on the last-mentioned date:

Procedure

1. The case was referred to the Court by the European Commission of Human Rights
(,,the Commission”) on 9 September 1993, within the three-month period laid down by
Article 32 para. 1 and Article 47 (art. 32-1, art. 47) of the Convention. It originated in an
application (no. 15153/89) against the Republic of Austtia lodged with the Commission
under Article 25 (art. 25) by a private association under Austrian law, the Vereinigung
demokratischer Soldaten Osterreichs (,the VDSO”), and by an Austrian national, Mr
Berthold Gubi, on 12 June 1989.

The Commission’s request referred to Articles 44 and 48 (art. 44, art. 48) and to the
declaration whereby Austria recognised the compulsory jurisdiction of the Court (Article
46) (art. 46). The object of the request was to obtain a decision as to whether the facts of
the case disclosed a breach by the respondent State of its obligations under Articles 10,
13 and 14 (art. 10, art. 13, art. 14) of the Convention.

2. In response to the enquiry made in accordance with Rule 33 para. 3 (d) of Rules of
Court A, the applicants stated that they wished to take part in the proceedings and
designated the lawyer who would represent them (Rule 30).

3. The Chamber to be constituted included ex officio Mr F. Matscher, the elected judge
of Austrian nationality (Article 43 of the Convention) (art. 43), and Mr R. Ryssdal, the
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President of the Court (Rule 21 para. 3 (b)). On 24 September 1993, in the presence of
the Registrar, the President drew by lot the names of the other seven members, namely
Mr Thoér Vilhjalmsson, Mr C. Russo, Mr A. Spielmann, Mr S.K. Martens, Mrs E. Palm,
Mr I. Foighel and Mr L. Wildhaber (Article 43 in fine of the Convention and Rule 21
para. 4) (art. 43). Subsequently, Mr R. Bernhardt, the Vice-President of the Court,
replaced Mr Ryssdal, who was unable to take part in the further consideration of the case
(Rules 9 and 24 para. 1).
4. As President of the Chamber (Rule 21 para. 5), Mr Ryssdal, acting through the Deputy
Registrar, had consulted the Agent of the Austrian Government (,,the Government”),
the applicants’ lawyer and the Delegate of the Commission on the organisation of the
proceedings (Rules 37 para. 1 and 38). Pursuant to the order made in consequence the
Registrar received the applicants’ memorial on 6 April 1994 and the Government’s
memorial on 18 April.
On 7 June the Commission produced various documents from the proceedings before
it, as requested by the Registrar on the President’s instructions.
5. In accordance with the President’s decision, the hearing took place in public in the
Human Rights Building, Strasbourg, on 20 June 1994. The Court had held a preparatory
meeting beforehand.
There appeared before the Court:
- for the Government

Mr F. CEDE
Head of the International Law Department, Federal Ministry of Foreign Affairs, Agent,

Mr S. ROSENMAYR,
Constitutional Department, Federal Chancellery,

Mrs E. BERTAGNOLI,
International Law Department, Federal Ministry of Foreign Affairs,

Mr G. KELLER,
colonel, Federal Ministry of Defence, Advisers;
- for the Commission

Mr S. TRECHSEL,
Delegate;
- for the applicants

Mr G. LANSKY,
Rechtsanwalt, Counsel.
The Court heard addresses by Mr Cede, Mr Trechsel and Mr Lansky.
6. On 19 July 1994, at the Court’s request, the Government lodged written observations
on an additional bill of costs submitted by the applicants at the conclusion of the hearing.

As to the facts
I. Circumstances of the case

A. First applicant

7. The first applicant, a Vienna-based association, published a monthly magazine aimed
at the soldiers serving in the Austrian army and entitled der Igel (,,The Hedgehog”). It
contained information and articles - often of a critical nature - on military life.

8. On 27 July 1987 the association requested the Federal Minister for Defence
(Bundesminister fiir Landesverteidigung) to have der Igel distributed in the barracks in
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the same way as the only other two military magazines published by private associations,
Miliz-Impuls and Visier. The army had adopted the practice of sending these magazines
out, alternately and at its own expense, with the official information bulletin distributed
to all conscripts (Miliz-Information).

The minister did not reply to this request. When questioned by members of parliament,
he stated in a letter of 10 May 1989 that he would not authorise the distribution of der
Igel in barracks. In his view, section 46 para. 3 of the Armed Forces Act (Wehrgesetz,
see paragraph 18 below) conferred on all armed forces personnel the right to receive
without any restriction, through sources accessible to the public, information on political
events. However, on military premises the only publications that could be supplied were
those which identified at least to some extent with the constitutional duties of the army,
did not damage its reputation and did not lend column space to political parties. Even
critical magazines such as the journal Hallo of the trade union youth organisation would
not be banned if they respected these conditions. Der Igel, on the other hand, did not
comply with them. The minister derived authority for his decision in this matter from
Atrticle 79 of the Constitution (Bundesverfassungsgesetz) and sections 44 para. 1 and 46
of the Armed Forces Act, Article 116 of the Criminal Code (Strafgesetzbuch) and
Regulation 3 para. 1 of the General Army Regulations (Allgemeine Dienstvorschriften
fir das Bundesheer, see paragraphs 17-20 below).

B. Second applicant

9. The second applicant, a member of the VDSO, began his national service on 1 July
1987 at the Schwarzenberg barracks in Salzbourg. On 29 July, on the occasion of his
taking the oath, he made a protest directed against the President of the Republic. Over
the following months, he lodged several complaints, published with twenty-one of his
fellow conscripts an open letter criticising the number of fatigue duties to which he was
assigned and circulated a petition in support of a conscientious objectot.

On 1, 9 and 22 July he was personally informed of the content of the military law
applicable to his situation.

10. On 29 December 1987, while distributing issue no. 3/87 of der Igel in the barracks,
he was ordered by an officer to cease.

In its editorial, the issue in question mentioned, as being one of the aims of the VDSO,
co-operation between conscripts and the cadres on the basis of their joint interests and
of mutual respect. Some articles adopted a critical stance; they dealt with, among other
things, military training, the proceedings resulting from a complaint lodged by Mr Gubi
and the principles governing national service. The other articles discussed vatious
contributions that had appeared in the press, the congress of the trade union youth
movement, the aims and the activities of the VDSO and the complaint of a conscript
whose pay had been reduced following alleged loss of equipment.

11. On 12 January 1988 another officer informed Mr Gubi of the content of the circulars
of 1975 and 1987 and of the regulations of the Schwarzenberg barracks, as amended on
4 January 1988, which prohibited any distribution or despatching within the barracks of
publications without the authorisation of the commanding officer (see paragraph 20
below).

12. On 22 January 1988 Mr Gubi complained about this ban and about the order of 29
December 1987 (see paragraph 10 above) to the Military Complaints Board
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(Beschwerdekommission in militirischen Angelegenheiten) at the Federal Ministry of
Defence.

On 7 April the Complaints Division (Beschwerdeabteilung) at the ministry rejected the
applicant’s complaint, in accordance with the Complaints Board’s recommendation. In
its view, the contested order was validly based on a 1987 circular of the Second Army
Corps (Korpskommando II), containing instructions regarding the distribution of printed
matter, which were themselves based on Article 5 of the 1867 Basic Law
(Staatsgrundgesetz tber die allgemeinen Rechte der Staatsburger), Regulation 19 of the
General Army Regulations and section 13 of the Armed Forces Act (see paragraphs 15
and 18-20 below). The first of those provisions affords the same protection to the
property of public-law legal persons as that guaranteed to the property of private
individuals; accordingly, the Schwarzenberg barracks were to be regarded as the property
of the Federal State, whose rights were exercised by the commanding officer.

The freedom of expression secured under Article 13 of the 1867 Basic Law was subject
to ,,statutory limits” (gesetzliche Schranken) such as those which stemmed from the duty
of discretion and obedience laid down in sections 17 and 44 of the Armed Forces Act
and derived from the very nature of this special relationship of subordination (besonderes
Gewaltverhiltnis). The contested measures had therefore in no way interfered with the
freedom in question.

13. Mr Gubi then applied to the Constitutional Court (Verfassungsgerichtshof). On 26
September it declined to entertain his appeal on the ground that it did not raise genuine
constitutional issues and had insufficient prospects of success.

14. The same day, however, the Constitutional Court quashed the decision of 15 February
1988 whereby the commanding officer of battalion no. 3 had confirmed the three days’
custody imposed on the applicant as a disciplinaty penalty for having distributed der Igel
in the barracks. It found that the provisions which Mr Gubi was accused of infringing,
the 1975 and 1987 circulars (see paragraph 20 below), were not binding on him but on
the military authorities. This was not the case in regard to the relevant provisions of the
Schwarzenberg barracks regulations, but these rules had been introduced on 4 January
1988 and were therefore not yet in force at the material time.

II. Relevant domestic law

A. Rights under the Basic Law

15. Article 5 of the Basic Law of 21 December 1867 on the general rights of citizens
protects property.

16. Article 13 provides as follows:

,»oubject to statutory limits, everyone has the right to express freely his opinion orally, in
writing, in the printed word or through graphic expression. The Press may not be
censored or restricted by a system of licences ... ,,

B. Military law

17. Atticle 79 of the Federal Constitution describes the general duties of the Austrian
armed forces.

18. At the material time the rights and obligations of military personnel were governed
by sections 44 to 46 of the 1978 Armed Forces Act. According to this statute, soldiers
are under a duty to support the army in the performance of its tasks and to refrain from
doing anything which could damage its reputation (section 44 para. 1). They have the
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right to submit requests and complaints and to file appeals (section 44 para. 4). They
enjoy the same political rights as civilians (section 46 para. 2). However, the army must
not be involved in any political activity and may not be used for political ends (section
46 para. 1). Consequently, such activities while on duty and on military premises are
prohibited, with the exception of those which consist in obtaining information as an
individual on political events through sources accessible to the public (section 46 para.
3).

19. The General Army Regulations, issued by the Federal Ministry of Defence, set out
the obligations attaching to national service. They provide, inter alia, that servicemen
must always be ready to fulfil their duties in the best possible way and must refrain from
doing anything which could damage the reputation of the army and undermine the
confidence of the population in the defence of the country (Regulation 3 para. 1).
Servicemen have a special relationship of subordination in regard to the Austrian
Republic. That relationship requires of them, in addition to the defence of the democratic
institutions, discipline, comradeship, obedience, vigilance, courage and discretion
(Regulation 3 para. 2). Under Regulation 19 para. 2 barracks’ commanders are bound to
take all the measures necessaty to maintain order and military security in the premises in
question; to this end they are under a duty to issue rules (Kasernordnung) governing inter
alia access to the barracks (Regulation 19 para. 3).

20. By a circular of the Federal Ministry of Defence of 14 March 1975 the army general
staff (Armeekommando) instructed commanding officers to take preventive measures in
respect of publications denigrating the army (negatives wehrpolitisches Gedankengut).
They were, among other things, to ban their distribution and posting up in military areas.
A circular from the general staff of the Second Army Corps) of 17 December 1987
instructed the same officers to insert in the barracks rules a prohibition on the
distribution or posting up without the commanding officer’s authorisation of any non-
official publication. The Schwarzenberg barracks rules were amended accordingly on 4
January 1988.

C. Proceedings in the Constitutional Court

21. The Constitutional Court examines, on an application (Beschwerde), whether an
administrative measure (Bescheid) has infringed a right guaranteed to the applicant by
the Constitution, or whether it has applied a decree (Verordnung) that is contrary to the
law, an Act contrary to the Constitution or an international treaty incompatible with
Austrian law (Article 144 para. 1 of the Federal Constitution).

Proceedings before the commission

22. The VDSO and Mr Gubi applied to the Commission on 12 June 1989. Relying on
Article 10 (art. 10) of the Convention, they complained of the prohibition imposed in
respect of the magazine der Igel in Austrian barracks and, the second applicant, of the
order of 29 December 1987 requiting him to cease distributing issue no. 3/87 in the
Schwarzenberg barracks. They also maintained that they had not had an effective remedy
within the meaning of Article 13 (art. 13) and that they had been victims of discrimination
on political grounds in breach of Article 14 read in conjunction with Article 10 (art.
14+10).

23. The Commission declared the application (no. 15153/89) admissible on 6 July 1992.
In its report of 30 June 1993 (Article 31) (art. 31) it expressed the following opinion:
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(a) as regards the first applicant:

(i) that there had been a violation of Articles 10 and 13 (art. 10, art. 13) (twelve votes to
nine);

(ii) that no separate question arose under Article 14 read in conjunction with Article 10
(art. 14+10) (unanimously);

(b) as regards the second applicant:

(i) that there had been a violation of Article 10 (art. 10) (twelve votes to nine) but not of
Atrticle 13 (art. 13) (unanimously);

(i) that no separate question arose under Article 14 read in conjunction with Article 10
(art. 14+10) (unanimously).

The full text of the Commission’s opinion and of the three dissenting opinions contained
in the report is reproduced as an annex to this judgment.

As to the law
I. Alleged violation of article 10 (art. 10) of the convention

A. First applicant

24. The first applicant complained of the Minister for Defence’s refusal to add der Igel
to the list of periodicals distributed by the Austrian army. It considered that this
constituted a breach of Article 10 (art. 10) of the Convention, according to which:

,»1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article (art. 10) shall not prevent States
from requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

25. It was the Government’s contention that the VDSO was in no way to be confused
with those of its members who were serving in the armed forces at the material time. The
minister had therefore been justified in regarding it as a third party and in exercising one
of the rights that the Civil Code conferred on the Federal State as the proprietor of the
barracks, namely that of deciding freely the nature of the services to be provided on those
premises and of choosing which providers of such services should be solicited in that
connection, without having to furnish an explanation to the latter.

The applicant association had asked that its magazine should be distributed by the army
in the same way as two other non-official periodicals. In fact the service that it was
requesting was based exclusively on private-law arrangements, arrangements which could
in any event not be demanded as of right by the publishers concerned. The army
authorities could not be expected to help distribute all the magazines that were submitted
to them. In short, the minister had exercised a discretionary power and had not infringed
a right, no such right being vested in the applicant association.
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206. In the light of the different arguments adduced, the Court must first consider whether
there was an interference with the exercise by the VDSO of its right to impart
information and ideas.

1. Whether there was an interference

27. As the Court has consistently held, the responsibility of a Contracting State is engaged
if a violation of one of the rights and freedoms defined in the Convention is the result of
non-observance by that State of its obligation under Article 1 (art. 1) to secure those
rights and freedoms in its domestic law to everyone within its jurisdiction (see, as the
most recent authority, the Costello-Roberts v. the United Kingdom judgment of 25
March 1993, Series A no. 247-C, p. 57, para. 20).

In the present case the authorities effected themselves and at their own expense the
distribution on a regular basis of military periodicals published by various associations,
by sending them out with their official publications. Whatever the legal status of this
arrangement, such a practice was bound to have an influence on the level of information
imparted to the members of the armed forces and, accordingly, engaged the responsibility
of the respondent State under Article 10 (art. 10). Freedom of expression applies to
servicemen just as it does to other persons within the jurisdiction of the Contracting
States (see, as the most recent authority, the Hadjianastassiou v. Greece judgment of 16
December 1992, Series A no. 252, p. 17, para. 39).

The Court notes further that, according to the case file, of all the periodicals for
servicemen, only der Igel was not allowed access to this type of distribution (see
paragraph 8 above). The VDSO could therefore reasonably claim that this situation
should be remedied. It follows that the Minister for Defence’s rejection of its request was
an interference with the exercise of its right to impart information and ideas.

2. Whether the interference was justified

28. The interference in issue infringed Article 10 (art. 10) if it was not ,,prescribed by
law”, if it did not pursue one or more of the legitimate aims referred to in paragraph 2 of
that Article (art. 10-2) or if it was not ,,necessary in a democratic society” in order to
attain such aims.

(a) Was the interference ,,prescribed by law”?

29. According to the applicant association, none of the provisions of military law on
which the Minister for Defence might have relied could be regarded as ,,Jlaw” within the
meaning of the Convention. This was true in the first place of sections 44 to 46 of the
Armed Forces Act and Regulation 3 of the General Army Regulations, the very vague
wording of which opened the way to arbitrariness. This was also the case in regard to the
1975 and the 1987 circulars, which had not, moreover, been accessible to the VDSO.
30. The Government pointed out that, far from having adopted an administrative
measure, the minister had merely refused to give a favourable reply to the applicant
association’s request. In so far as was necessary, sufficient basis for his decision was to
be found in the Civil Code and that basis satisfied Article 10 (art. 10) in this respect. The
provisions of military law cited, in particular the 1975 circular, had at most served as a
guide for the minister’s decision.

31. The Court observes that although those provisions could not strictly constitute the
legal basis of the minister’s action, as the minister did not take a formal decision, he
nevertheless followed them in this instance. This is clear in particular from his reply to a
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patliamentary question (see paragraph 8 above). It is accordingly necessary to ascertain
whether they qualified as ,law”.

The Court acknowledges that the provisions in question were formulated in general
terms. It should however be recalled that the level of precision required of domestic
legislation - which cannot in any case provide for every eventuality - depends to a
considerable degree on the content of the instrument considered, the field it is designed
to cover and the number and status of those to whom it is addressed (see, as the most
recent authority, the Chorherr v. Austria judgment of 25 August 1993, Series A no. 266-
B, pp. 35-36, para. 25).

As far as military discipline is concerned, it would scarcely be possible to draw up rules
describing different types of conduct in detail. It may therefore be necessary for the
authorities to formulate such rules more broadly. The relevant provisions must, however,
afford sufficient protection against arbitrariness and make it possible to foresee the
consequences of their application.

In the Court’s view, the provisions in question, in particular the circular of 14 March
1975, provided sufficient legal basis for the refusal of the VDSO’s request. The first
applicant had among its members servicemen who had access to these rules and it could
therefore have been expected to be aware of the possibility that the minister might regard
himself as bound to refer to them in relation to it. In conclusion, the interference in issue
was ,,prescribed by law”.

(b) Did the interference pursue a legitimate aim?

32. The impugned decision was evidently taken with a view to preserving order in the
armed forces, a legitimate aim for the purposes of Article 10 para. 2 (art. 10-2) (see the
Engel and Others v. the Netherlands judgment of 8 June 1976, Series A no. 22, p. 41,
para. 98).

(c) Was the interference ,,necessary in a democratic society”?

33. The VDSO denied that the refusal of its request had been necessary. It had been
motivated solely by the desire to prevent a current of opinion regarded by the authorities
as hostile to the army from being spread among the troops by the distribution of der Igel.
Yet, the applicant association maintained, the Government were gradually implementing
most of the reforms proposed by the magazine, such as the reduction of curfew
restrictions, the introduction of a five-day week, pay increases and free public transpott.
The journal could not therefore be seen as a genuine threat.

34. The Commission in substance accepted the first applicant’s view. It noted that der
Igel contained no incitement to violence, to disobedience or to break the rules; at the
very most it provided information on complaints and appeals procedures.

35. According to the Government, the magazine sought to undermine the effectiveness
of the army and of the country’s system of defence. Its distribution had been particularly
undesirable because at the material time, when the cold war had still been in progress,
there had been a certain amount of friction in the Schwarzenberg barracks. This situation,
which was comparable to that found to exist in the case of Engel and Others (cited above,
p- 42, para. 101), had arisen because of unrest among the servicemen as a result of various
deliberately provocative actions (see paragraph 9 above), catrried out by Mr Gubi, an
active member of the VDSO.

Confronted with this situation, the Minister for Defence had even shown restraint as he
had merely refused to allow the army to assist in the distribution of der Igel. This measure
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had been necessary in order to maintain discipline, but it had not prevented the applicant
association from making the publication available to the soldiers through any other
means. They could for instance receive it through the post and no restrictions were placed
on their freedom to read it in the barracks. In short, the authorities had not overstepped
their margin of appreciation, which was necessarily wider in this area because they alone
were in a position to assess with full knowledge of all the circumstances, in a given
situation, the specific duties and responsibilities of members of the armed forces.

36. The Court reiterates that freedom of expression is also applicable to ,,information”
or ,,ideas” that offend, shock or disturb the State or any section of the population. Such
are the demands of that pluralism, tolerance and broadmindedness without which there
is no ,,democratic society” (see, inter alia, the Observer and Guardian v. the United
Kingdom judgment of 26 November 1991, Series A no. 216, p. 30, para. 59, and the
Castells v. Spain judgment of 23 April 1992, Series A no. 2306, p. 22, para. 42).

The same is true when the persons concerned are servicemen, because Article 10 (art. 10)
applies to them just as it does to other persons within the jurisdiction of the Contracting
States. However, the proper functioning of an army is hardly imaginable without legal
rules designed to prevent servicemen from undermining military discipline, for example
by writings (see the Engel and Others judgment, cited above, p. 41, para. 100, and the
Hadjianastassiou judgment, cited above, p. 17, para. 39).

37. The Court observes that at the material time the army distributed free of charge in all
the country’s barracks its own publications and those of private associations of soldiers.
It appears that only der Igel was denied this facility, which undoubtedly reduced
considerably its chances of increasing its readership among service personnel. The fact
that the VDSO retained the possibility of sending its journal to subscribers could not
offset such a handicap. It could therefore only have been justified by imperative
necessities since exceptions to the freedom of expression must be interpreted narrowly
(see the Sunday Times v. the United Kingdom (no. 1) judgment of 26 April 1979, Series
A no. 30, p. 41, para. 65).

38. The Government sought support for their argument from the content of der Igel.
The periodical, which was critical and satirical, had represented a threat to discipline and
to the effectiveness of the army.

It is the Court’s opinion that such an assertion must be illustrated and substantiated by
specific examples. None of the issues of der Igel submitted in evidence recommend
disobedience or violence, or even question the usefulness of the army. Admittedly, most
of the issues set out complaints, put forward proposals for reforms or encourage the
readers to institute legal complaints or appeals proceedings. However, despite their often
polemical tenor, it does not appear that they overstepped the bounds of what is
permissible in the context of a mere discussion of ideas, which must be tolerated in the
army of a democratic State just as it must be in the society that such an army serves.

39. The Government also cited friction in the Schwarzenberg barracks, for which, they
claimed, the publications of the applicant association and Mr Gubi’s activities were
essentially responsible (see paragraph 9 above). This situation had led to a large number
of complaints from the conscripts.

In the Court’s view, this situation, peculiar to a single barracks, was not sufficiently
serious to justify a decision whose effects extended to all the military premises on the
national territory. On this point the facts may be distinguished from the Engel and Others

168



case. In that case the banned journal had been distributed solely in the place were the
unrest cited by the authorities had occurred (see the above-mentioned judgment, p. 18,
para. 43).

40. In conclusion, the refusal by the Minister for Defence to include der Igel among the
magazines distributed by the army was disproportionate to the legitimate aim pursued. It
follows that the first applicant was the victim of a violation of Article 10 (art. 10).

B. Second applicant

41. Mr Gubi likewise claimed to have been the victim of a breach of Article 10 (art. 10)
inasmuch as he had been prohibited from disttibuting issue no. 3/87 of der Igel (see
paragraph 10 above).

1. Whether there was an interference

42. It is not in dispute that there was an interference with the exercise by Mr Gubi of his
right to impart information and ideas.

2. Whether the interference was justified

43. It must therefore be determined whether the interference was ,,prescribed by law”,
whether it pursued one or more of the legitimate aims referred to in paragraph 2 of Article
10 (art. 10-2) and whether it was ,,necessary in a democratic society” in order to attain
such aims.

(a) Was the interference ,,prescribed by law””?

44. The applicant complained that there had been no legal basis for the order of 29
December 1987 requiring him to cease distributing der Igel. Neither the 1975 and 1987
circulars nor the regulations of the Schwarzenberg barracks could be regarded as ,Jaw”
within the meaning of the Convention; they had not been published in the Official
Gazette and their wording lacked sufficient precision. Only the barracks regulations
contained a relevant provision, but it had been inserted with effect from 4 January 1988,
in other words after the events giving rise to this case.

45. The Government contended that the impugned measure had been based on sections
44 para. 1 and 46 of the Armed Forces Act, the requirements of which were set out in
greater detail in Regulations 3 and 19 of the General Army Regulations and in the
different barracks regulations. Indeed Mr Gubi had been personally informed of their
content and how they applied in practice on 1, 9 and 22 July 1987 (see paragraph 9 above).
46. On the question of the wording of these provisions, the Court refers to its reasoning
in paragraph 31 above. Having regard in particular to the information given on the rules
in force (see paragraph 9 above), the Court takes the view that, if need be having sought
appropriate advice, the applicant was in a position to foresee, to a degree that was
reasonable in the circumstances, the possibility of such a ban being imposed on him (see,
mutatis mutandis, the Sunday Times (no. 1) judgment, cited above, p. 31, para. 49, and
the Open Door and Dublin Well Woman v. Ireland judgment of 29 October 1992, Series
A no. 246-A, p. 27, para. 60).

(b) Did the interference pursue a legitimate aim?

47. The Court considers that the contested measure served, like the refusal complained
of by the first applicant, to maintain order in the armed forces (see paragraph 32 above).
(c) Was the interference ,,necessary in a democratic society””?

48. The Government explained the order in issue by referring to Mr Gubi’s conduct. Not
only had he, when taking the oath, made a protest directed at the President of the
Republic, he had also lodged several complaints and circulated a petition and an open
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letter (see paragraph 9 above). The applicant had thus borne a large share of the
responsibility for the friction existing at the time in his barracks. He was in addition a
member of the Austrian communist party, whose manifesto called for the abolition of
the army. By ordering him to cease distributing der Igel, the officer in question had sought
to prevent him from destabilising his fellow soldiers even further.

49. The Court refers in the first instance to its reasoning at paragraphs 36 and 37 above.
It shares the Government’s opinion that the particular incident must be viewed in its
general context. This approach does not, however, remove the necessity of first
examining the content of the publication in issue. Like the Commission, the Court notes
that issue no. 3/87 of der Igel was essentially devoted to articles on the conditions of
national service (see paragraph 10 above). These articles were written in a critical or even
satirical style and were quick to make demands or put forward proposals for reform, yet
they did not call into question the duty of obedience or the purpose of service in the
armed forces. Accordingly the magazine could scarcely be seen as a setious threat to
military discipline. It follows that the measure in question was disproportionate to the
aim pursued and infringed Article 10 (art. 10).

I1. Alleged violation of article 13 (art. 13) of the convention

A. First applicant

50. The VDSO complained in addition that no effective remedy had been available to it
in Austria in respect of its grievance under Article 10 (art. 10). It relied on Article 13 (at.
13) of the Convention, which provides:

,»Everyone whose rights and freedoms as set forth in [the] Convention are violated shall
have an effective remedy before a national authority notwithstanding that the violation
has been committed by persons acting in an official capacity.”

51. The Commission in substance subsctibed to this view.

52. The Government denied in the first place that the applicant association’s complaints
were ,,arguable” for the purposes of the Convention. In the alternative, they contended
that the association could have submitted its request to have der Igel distributed to the
civil courts by means of an action for performance (Leistungsklage), an action for an
order requiring the defendant to permit something to be done (Duldungsklage), or even
an action for a declaration (Feststellungsklage).

53. In the light of the conclusion at paragraph 40 above, the requirement that the
complaint be ,,arguable” is satisfied in respect of the submission in question (see, inter
alia, the Boyle and Rice v. the United Kingdom judgment of 27 April 1988, Series A no.
131, p. 23, para. 52).

As regards the possible remedies cited by the Government, they have not put forward
any example showing their application in a case similar to the present one. They have
therefore failed to show that such remedies would have been effective.

It follows that the first applicant has been the victim of a violation of Article 13 (art. 13).
B. Second applicant

54. Mr Gubi likewise complained of a breach of Article 13 (art. 13). In the circumstances
of the present case, neither the Complaints Division nor the Constitutional Coutt could
be regarded as a ,national authority” within the meaning of that provision. The
Complaints Division was under the authority of the Ministry of Defence and did not
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therefore afford the necessary guarantees of independence; the Constitutional Court had
not examined the merits of the applicant’s complaint.

55. Like the Commission and the Government, the Court notes that, under Article 144
of the Constitution, the Constitutional Court is competent to hear complaints of
servicemen alleging a violation of their right to freedom of expression (see paragraph 21
above).

It is true that in this instance the Constitutional Court declined to entertain Mr Gubi’s
complaint (see paragraph 13 above). However, the effectiveness of a remedy for the
purposes of Article 13 (art. 13) does not depend on the certainty of a favourable outcome
(see, among other authorities, the Costello-Roberts judgment, cited above, p. 62, para.
40). The second applicant consequently had available to him a remedy satisfying the
requirements of that provision.

It is not therefore necessary for the Court to consider whether the Complaints Division
constitutes a ,,national authority” within the meaning of A of Article 13 (art. 13).

III. Alleged violation of article 14 of the convention taken in conjunction with
article 10 (art. 14+10)

56. The applicants complained finally that they had each been the victim of a breach of
Article 14 of the Convention taken in conjunction with Article 10 (art. 14+10). The
violation of their right to freedom of expression amounted to discrimination on political
grounds.

Having regard to its conclusions concerning Article 10 (art. 10), the Court does not
consider it necessary to rule on this complaint.

IV. Application of article 50 (art. 50) of the convention

57. Under Article 50 (art. 50) of the Convention,

,»1f the Court finds that a decision or a measure taken by a legal authority or any other
authority of a High Contracting Party is completely or partially in conflict with the
obligations arising from the ... Convention, and if the internal law of the said Party allows
only partial reparation to be made for the consequences of this decision or measure, the
decision of the Court shall, if necessary, afford just satisfaction to the injured party.”

A. Damage

1. Pecuniary damage

58. The VDSO claimed 14,800,000 Austrian schillings (ATS) for pecuniary damage. This
sum represented the amount that the Ministry of Defence would have had to pay the
association if it had decided to buy and distribute der Igel from 27 July 1987, the date of
the association’s request (see paragraph 8 above).

59. The Court agrees with the Delegate of the Commission that the violation of Article
10 (art. 10) derives not from the failure to pay the VDSO but solely from the refusal of
the military authorities to distribute der Igel. The claim is accordingly unfounded.

2. Non-pecuniary damage

60. The VDSO and Mr Gubi claimed in addition compensation for non-pecuniary
damage in an amount which they left to the discretion of the Court.

61. The Delegate of the Commission supported this claim.
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62. Like the Government, who pointed out that der Igel ceased publication in 1988, the
Court considers that the present judgment affords the applicants sufficient just
satisfaction for any non-pecuniary damage that they may have suffered.

B. Costs and expenses

63. The applicants claimed a total of ATS 360,952.34 for costs and expenses: ATS
113,267.56 for the proceedings before the national authorities and ATS 247,684.78 for
those before the Convention institutions.

64. The Government agreed to pay ATS 110,000.

65. Having regard to the criteria laid down in its case-law and making an assessment on
an equitable basis, the Court awards the applicants ATS 180,000 in respect of all their
costs and expenses.

For these reasons, the court

1. Holds by six votes to three that there has been a breach of Article 10 (art. 10) of the
Convention in respect of the first applicant;

2. Holds by eight votes to one that there has been a breach of Article 10 (art. 10) of the
Convention in tespect of the second applicant;

3. Holds by six votes to three that there has been a breach of Article 13 (art. 13) of the
Convention in respect of the first applicant;

4. Holds unanimously that there has been no breach of Article 13 (art. 13) of the
Convention in respect of the second applicant;

5. Holds unanimously that it is not necessary to consider whether there has been a breach
of Article 14 of the Convention taken in conjunction with Article 10 (art. 14+10);

6. Holds unanimously that the present judgment constitutes in itself sufficient just
satisfaction for the alleged non-pecuniary damage;

7. Holds unanimously that the respondent State is to pay the applicants, within three
months, 180,000 (one hundred and eighty thousand) Austrian schillings for costs and
expenses;

8. Dismisses unanimously the remainder of the claim for just satisfaction.

Done in English and in French, and delivered at a public hearing in the Human Rights
Building, Strasbourg, on 19 December 1994.

Rudolf BERNHARDT

President

Herbert PETZOLD

Acting Registrar

In accordance with Article 51 para. 2 (art. 51-2) of the Convention and Rule 53 para. 2
of Rules of Court A, the following separate opinions are annexed to this judgment:

(a) dissenting opinion of Mr Thér Vilhjalmsson;

(b) partly dissenting opinion of Mr Matscher, joined by Mr Bernhardt.

Dissenting opinion of judge thér vilhjalmsson

In this case I have not found a violation of Article 10 (art. 10) of the Convention, or of
Article 13 (art. 13).

With regard to the first applicant, I agree with the opinion of Mr Matscher joined by Mr
Bernhardt.

In respect of the second applicant, Mr Gubi, I would make the following remarks:
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In paragraph 36 of the judgment the Court makes what appears to me to be the obvious
point that ,,the proper functioning of the army is hardly imaginable without legal rules
designed to prevent servicemen from undermining military discipline ...”. Certain
restrictions were undoubtedly imposed on Mr Gubi when he was ordered by an officer
to stop distributing the magazine der Igel in his barracks. However, these restrictions
were limited to his conduct within the barracks. They did not affect the distribution of
this publication in any other way. Applying the principle of proportionality, I have, unlike
the Court, found that the Austrian officer acted within the permissible boundaries of
Article 10 (att. 10) in issuing the said order to Mr Gubi.

Partly dissenting opinion of judge Matscher, joined by judge Bernhardt
(Translation)

I agree with the finding of a violation as regards the second applicant but not as regards
the first applicant.

The latter complained that there had been a violation of Article 10 (art. 10) of the
Convention on account of the refusal of the Minister for Defence to include the magazine
der Igel in the list of periodicals distributed by the army. Article 10 (art. 10) protects the
freedom of expression and information but does not guarantee publications a right to be
distributed by the public authorities. The ,,official” distribution of the journal in question
would have amounted in a way to identifying at least implicitly with the content of the
magazine, which, in my view, the relevant military authorities could not be expected to
do.

It was, moreover, entirely open to the conscripts who were interested in reading the
magazine to subscribe to it, to have it mailed to them privately or to buy it when they
went outside the barracks, which they did virtually every day, and bring it back to the
barracks. In addition, the first applicant could send the magazine free of charge to the
conscripts either at the barracks or at their private address. The requirements of Article
10 (art. 10) were in this manner fully complied with in relation to the applicant
association.

In these circumstances, as regards the first applicant there was no interference with the
right protected under Article 10 (art. 10); it follows that there could likewise be no breach
of Article 13 (art. 13) in relation to it.
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CASE OF GRIGORIADES v. GREECE

(121/1996/740/939)
JUDGMENT
STRASBOURG
25 November 1997

In the case of Grigoriades v. Greece ,
The European Court of Human Rights, sitting, in accordance with Rule 51 of Rules of
Court A , as a Grand Chamber composed of the following judges:

Mr R. RYSSDAL, President,

Mr R. BERNHARDT,

Mr F. GOLCUKLU,

Mr L-E. PETTITI,

Mr B. WALSH,

Mr R. MACDONALD,

Mt C. RUSSO,

Mr A. SPIELMANN,

Mr N. VALTICOS,

Mr I. FOIGHEL,

Mr R. PEKKANEN,

Mr AN. LOIZOU,

Mr J.M. MORENILLA,

Sir John FREELAND,

Mr L. WILDHABER,

Mr P. JAMBREK,

Mr K. JUNGWIERT,

Mr U. LOHMUS,

Mr J. CASADEVALL,

Mr V. BUTKEVYCH,
and also of Mr H. PETZOLD, Registrar, and Mr P.J. MAHONEY, Deputy Registrar,
Having deliberated in private on 26 June, 29 August and 24 October 1997,
Delivers the following judgment, which was adopted on the last-mentioned date:

Procedure

1. The case was referred to the Court by the European Commission of Human Rights
(5»the Commission”) on 16 September 1996, within the three-month period laid down by
Article 32 § 1 and Article 47 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (,the Convention”). It originated in an application (no.
24348/94) against the Hellenic Republic lodged with the Commission under Article 25
by a Greek national, Mr Panayiotis Grigoriades, on 17 March 1994.

The Commission’s request referred to Articles 44 and 48 and to the declaration whereby
Greece recognised the compulsory jurisdiction of the Court (Article 46). The object of
the request was to obtain a decision as to whether the facts of the case disclosed a breach
by the respondent State of its obligations under Articles 7 and 10 of the Convention.
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2. In response to the enquiry made in accordance with Rule 33 § 3 (d) of Rules of Court
A, the applicant stated that he wished to take part in the proceedings and designated the
lawyer who would represent him (Rule 30). The lawyer was given leave by the President
to use the Greek language (Rule 27 § 3).

3. The Chamber to be constituted included ex officio Mr N. Valticos, the elected judge
of Greek nationality (Article 43 of the Convention), and Mr R. Ryssdal, the President of
the Court (Rule 21 § 4 (b)). On 17 September 1996, in the presence of the Registrar, the
President drew by lot the names of the other seven members, namely Mr L.-E. Pettiti,
Mr B. Walsh, Mr R. Pekkanen, Mr A.N. Loizou, Mr L. Wildhaber, Mr K. Jungwiert and
Mr J. Casadevall (Article 43 in fine of the Convention and Rule 21 § 5).

4. As President of the Chamber (Rule 21 § 6), Mr Ryssdal, acting through the Registrar,
consulted the Agent of the Greek Government (,,the Government”), the applicant’s
lawyer and the Delegate of the Commission on the organisation of the proceedings (Rules
37 § 1 and 38). Pursuant to the order made in consequence, the Registrar received the
Government’s memorial on 20 March 1997. No memorial was received from the
applicant within the time-limit set by the President of the Chamber. A document setting
out the applicant’s claims for just satisfaction under Article 50 was received at the registry
on 26 May 1997. The Delegate of the Commission did not reply in writing.

5. On 21 March and 2 April 1997 the Commission produced certain documents
contained in the file on the proceedings before it, as requested by the Registrar on the
President’s instructions.

6. In accordance with the President’s decision, the hearing took place in public in the
Human Rights Building, Strasbourg, on 24 June 1997. The Court had held a preparatory
meeting beforehand.

There appeared before the Court:

(a) for the Government

Mr P. GEORGAKOPOULOS,

Senior Adviser, Legal Council of State, Delegate of the Agent,

Mr V. KYRIAZOPOULOS,

Legal Assistant, Legal Council of State, Adviser;

(b) for the Commission

Mr L. LOUCAIDES,

Delegate;

(©) for the applicant

Mr IPP. MYLONAS,

of the Athens Bar, Counsel.

The Court heard addresses by Mr Loucaides, Mr Mylonas, Mr Kyriazopoulos and Mr
Georgakopoulos.

7. Following deliberations held on 26 June 1997 the Chamber relinquished jurisdiction in
favour of a Grand Chamber (Rule 51).

The Grand Chamber to be constituted included ex officio Mr Ryssdal, the President of
the Court, and Mr R. Bernhardt, the Vice-President, together with the members and the
four substitutes of the original Chamber, the latter being, Mr I. Foighel, Mr R.
Macdonald, Mr F. Golcikli and Mr A. Spielmann (Rule 51 § 2 (a) and (b)). On 3 July
1997, the President, in the presence of the Registrar, drew by lot the names of the seven
additional judges needed to complete the Grand Chamber, namely Mr C. Russo, Mr J.M.
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Mortenilla, Sir John Freeland, Mr P. Jambrek, Mr U. Lohmus, Mr V. Butkevych and Mr
V. Toumanov (Rule 51 § 2 (¢)).

Mr Toumanov was prevented from taking part in the consideration of the case.

8. On 3 July 1997 the Government submitted a further document, having been given
leave to do so by the President at the hearing.

9. Having taken note of the agreement of the Agent of the Government, the Delegate of
the Commission and the applicant, the Court decided on 29 August 1997 that
consideration of the case should continue without resumption of the oral proceedings
(Rule 20).

As to the facts
I. Particular circumstances of the case

A. Background to the case

10. The applicant was a conscripted probationary reserve officer holding the rank of
second lieutenant.

11. In the course of his military service, the applicant claimed to have discovered a
number of abuses committed against conscripts and came into conflict with his superiors
as a result. Criminal and disciplinary proceedings were instituted against him. The former
ended with his acquittal. However, a disciplinary penalty was imposed on him, as a result
of which he had to serve additional time in the army.

12. On 30 April 1989 the applicant was granted twenty-four hours’ leave. He failed to
return to his unit after its expiry. He was declared a deserter on 6 May 1989 and criminal
charges were brought against him.

13. On 10 May 1989 the applicant sent a letter to his unit’s commanding officer through
a taxi driver.

14. The letter read as follows:

,»PERSONAL STATEMENT

After two whole years of military service as reserve officer cadet, I am obliged to inform
you that I object to the prolongation of my military service following a penalty imposed
on me for defending soldiers’ rights. Judging from my experience to this date, I think
that it was imposed as part of a general approach intended to suppress both freedom of
personality and the vindication of constitutional rights and personal freedom. Apart from
the personal cost, I generally consider that imposing a penalty on young soldiers is
inadmissible and unconstitutional, all the more so when such penalty is related to the
struggle of young people for respect for the ideological — social human rights of people
and [their struggle] to defend their personality against the humiliations of the military
apparatus. Having maintained for twenty-four months a fighting stance and a conscious
position on that subject, I reserve the right, which is also a duty, to establish social justice
and peace, now more than ever and, being fully aware of my actions which are
imperatively dictated to me in the interests of society, hereby to DENOUNCE:

That the army is an apparatus opposed to man and society and, by its nature, contrary to
peace.

I am now absolutely certain that the process of military service is responsible for crimes
and aggressiveness in society since it has created a psychology of violence, overcoming
in this manner all moral and psychological resistance to violence. The army remains a
criminal and terrorist apparatus which, by creating an atmosphere of intimidation and
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reducing to tatters the spiritual welfare of the radical youth, clearly aims at transforming
people to mere parts of an apparatus of domination which ruins human nature and
transforms human relations from relations of friendship and love to relations of
dependence, through a hierarchy of fear guided by an illiberal and oppressing set of
Standing Orders (No. 20-1), records of political beliefs, etc. The truth is that the living
conditions in the army are unacceptable to the point of being destructive and any healthy
form of resistance and any effort towards dialogue are persecuted and brought
defenceless before the military justice, a dangerous institution that should be abolished.
All this happens despite the electoral announcements of the Ministry of National
Defence concerning respect for the personality of the soldiers; in reality, the Ministry
participates in and encourages such oppressive processes. By this means of protest, I and
all young people who feel a deep sense of injustice because their life has been reduced to
tatters, FIGHT:

To stop all forms of persecution of those who have participated in processes that
promote social justice, peace and the right to have an opinion on issues that concern our
lives; for the Ministry to have the political will to control in a meaningful manner the
military power and to prosecute those who are really responsible for this authoritarianism,
instead of systematically covering for them; for the State to establish once and for all
respect for the initiatives and social choices of young people, by eliminating all penalties
for the promotion of such ideals. It should not content itself with ,,socialist vocabulary”
and then follow the practice of extermination; to declare that the elimination of these
authoritarian institutions is a matter of a multi-faceted and long struggle at a personal,
political and social level; to put an end to discrimination, favouritism and dependency, all
of these being methods used by corrupt organs.

Thus, having gone through this experience, I have developed a free conscience which
prevents me from taking part in and being an accomplice to this criminal process, both
in its operation and in its structure, and refuse from now on to wear my uniform in these
conditions. If I were to wear it, I feel that I would find myself in a crisis of conscience,
contrary to my nature and beliefs as a man brought up with liberal ideas. We, the young
generation, will resist any attempt to be burdened with weaknesses and become vehicles
of the military establishment. This is why my stance cannot be lawfully considered to be
desertion or insubordination, since it stems from fundamental human rights and is in
conformity with the provisions of the Greek Constitution. I consider that I remain a
citizen and a free man who sought to remain true to his conscience and the free will
flowing from it. I also consider that my stance and the voicing of my protest against this
humiliation are the most genuine expression of solidarity with and support for
conscientious objectors because I firmly believe that this is how the struggle for social
liberation and peace is carried on.”

15. A fellow reserve officer testified before the Ioannina Permanent Army Tribunal (see
paragraph 18 below) that the applicant gave him a copy of the letter on 10 May 1989. It
has not been alleged that any further copies were circulated.

B. The criminal proceedings against the applicant

16. Taking the view that the content of the letter constituted an insult to the armed forces,
the commanding officer instituted further criminal proceedings against the applicant
under Article 74 of the Military Criminal Code (see paragraph 26 below).
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17. On 12 May 1989 the applicant appeared before the investigating officer, a member
of the army judicial corps, who remanded him in custody on a charge of desertion.

1. Proceedings in the Permanent Army Tribunal

18. The applicant was tried on 27 June 1989 by the Permanent Army Tribunal of Ioannina
on charges of desertion and insulting the army.

At the outset of the trial the defence challenged the constitutionality of the second charge
on the ground that the relevant criminal provision was not lex certa and that the
expression of criticism could not amount to an insult. That preliminary objection was
dismissed.

19. At the close of the hearing the president of the court formulated a series of questions
which the members of the court had to address before deciding on the applicant’s guilt.
The questions relating to the insult charge were the following:

»(@) Did the accused commit the offence of insulting the Greek army when, on 10 May
1989, while a reserve officer on probation, he sent a two-page typed personal statement
to the commanding officer of the X unit, which came to the latter’s knowledge on the
same day and which contained, inter alia, the following expressions contemptuous of,
and disparaging, the authority of the army: °... [TThe army is an apparatus opposed to man
and society ... [tlhe army remains a criminal and terrorist apparatus which, by creating an
atmosphere of intimidation and reducing to tatters the spiritual welfare of the radical
youth, clearly aims at transforming people to mere parts of an apparatus of domination
which ruins human nature and transforms human relations from relations of friendship
and love to relations of dependence, through a hierarchy of fear guided by an illiberal and
oppressive set of Standing Orders (No. 20-1), records of political beliefs, etc. ...”. In so
doing, did he wilfully insult the Greek army as a constitutionally entrenched institution
of the Nation?

(b) ... [did the applicant act] in the mistaken but bona fide belief that he was engaging in
permissible criticism, in accordance with Article 14 of the Constitution currently in
forcer”

20. In a judgment delivered the same day the court, by a unanimous vote, answered the
first question in the affirmative and the second in the negative. The applicant was found
guilty of desertion and insulting the army. Taking into account the fact that the applicant
was a first-offender, the court sentenced him to imprisonment for one year and eight
months for the first offence and three months for the second offence, and ordered him
to serve a global sentence of one year and ten months.

2. Proceedings in the Military Appeal Court

21. The applicant lodged an appeal with the Military Appeal Court which was heard on
5 September 1989. In a judgment delivered the same day the court quashed the applicant’s
conviction for desertion. However, it upheld, by three votes to two, his conviction for
insulting the army after dismissing his objection that the relevant provision was contrary
to the Constitution and, taking into account that the applicant had no previous
convictions, sentenced him to three months’ imprisonment. The applicant was
immediately released, the time he had spent in detention on remand being credited
against his sentence.

3. Proceedings in the Court of Cassation

22. On 20 September 1989 the applicant lodged an appeal on points of law to the Court
of Cassation (Arios Pagos), on the ground that Article 74 of the Military Criminal Code
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had not been correctly construed and applied. He argued, inter alia, that general criticism
of the armed forces could not be considered an insult. He claimed in addition that the
provision in question violated the Constitution because of its vagueness and could not
be considered lex certa, and also that it imposed unwarranted limitations on the right to
freedom of expression.

23. The applicant’s appeal on points of law was heard by a Chamber of the Court of
Cassation on 12 March 1991. On 26 June 1991 the Chamber of the Court of Cassation
decided to submit the case to the plenary court, having considered, by three votes to two,
that Article 74 of the Military Criminal Code did not violate the Constitution and that it
had been correctly applied in the applicant’s case.

24. In a judgment delivered on 22 September 1993 the plenary Court of Cassation
considered that Article 74 of the Code sufficiently circumscribed the elements of the
offence, namely the insult and the intention of the culprit. Elaborating on this point, the
court held that

»[tJhe concept of ‘insult’ includes every show of contempt damaging the esteem, and
respect for, and the reputation of, the protected value. To qualify as an insult, such
expression must convey contempt, taunt and denigration; it is not sufficient merely to
call into question the protected value. This value is the armed forces and, more
particularly, not the army or air force and the navy individually, but the armed forces in
their entirety as an idea and an institution entrusted with defending the freedom and
independence of the country and the necessary training of Greeks who are able to bear
arms. Article 74 of the Military Criminal Code does not specify the nature of the insult
nor the manner and means by which the insult is made, as it was not the intention of the
legislature to make insulting behaviour of a particular kind, or committed in a patticular
manner, or by a particular means, a criminal offence. Any insult of the army by a member
of the armed forces constitutes a criminal offence. This does not create any uncertainty
as to the elements of the offence. Any further specification would have limited the scope
of the criminal prohibition, which the legislature did not intend. Article 14 of the
Constitution, which protects freedom of opinion, does not in any way preclude the
legislature from making every instance of insulting the army by a member of the armed
forces a criminal offence. The protection of Article 14 is subject to limitations provided
for by law ...”

For these reasons, the plenary Court of Cassation upheld the applicant’s conviction.

II. Relevant domestic law

25. Article 14 § 1 of the Greek Constitution provides:

,Every person may express and propagate his thoughts orally, in writing and through the
press in compliance with the laws of the State.”

26. Article 74 of the Military Criminal Code provides:

,»Insults to the flag or the armed forces

A member of the armed forces who insults the flag, the armed forces or an emblem of
their command shall be punished by a term of imprisonment of at least six months. If he
is an officer, he shall also be stripped of his rank.”

27. A corresponding civilian offence is defined by Article 181 of the Criminal Code,
which provides as follows:

,»Insults to authorities and to symbols
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1. Any person shall be punished with imprisonment for up to two years who:

a) publicly insults the Prime Minister of the country, the Government, Parliament, the
Speaker of Parliament, the leaders of the political parties recognised by the Rules of
Parliament and the judicial authorities;

b) insults or, as a display of hatred or contempt, damages or disfigures an emblem or
symbol of State sovereignty or the President of the Republic.

2. Criticism in itself shall not constitute an insult of an authority.”

28. A new Military Criminal Code entered into force in 1995. Article 58 of that Code
provides:

,»A member of the armed forces who, by speech, actions ot any other means whatsoever,
publicly expresses contempt for the flag, the armed forces or a symbol of their authority,
shall be punished by a term of imprisonment of at least three months.”

Proceedings before the commission

29. Mr Grigoriades applied to the Commission on 17 March 1994. He alleged a violation
of the right to freedom of expression guaranteed by Article 10 of the Convention. He
also claimed to have been convicted under an imprecise provision of criminal law,
contrary to Article 7 of the Convention.

30. The Commission declared the application (no. 24348/94) admissible on 4 September
1995. In its report of 25 June 1996 (Article 31), it expressed the opinion that there had
been a violation of Article 10 of the Convention (twenty-eight votes to one) but not of
Article 7 (unanimously). The full text of the Commission’s opinion and of the dissenting
opinion contained in the report is reproduced as an annex to this judgment .

Final submissions to the court by the government

31. The Government concluded their memorial by expressing the opinion that the
applicant’s allegations that Articles 7 and 10 of the Convention had been violated were
unfounded.

As to the law
I. Alleged violation of article 10 of the convention

32. The applicant alleged that his conviction for insulting the army constituted a violation
of Article 10 of the Convention, which provides as follows:

»1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”
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The Commission agreed with the applicant that there had been a violation of that
provision. The Government disputed this.

A. Whether there has been an ,,interference” with the applicant’s rights under Article 10
33. It was common ground that the applicant’s conviction of insulting the army, and the
sentence of three months imposed on him, constituted an interference with his freedom
of expression, guaranteed by paragraph 1 of Article 10.

The Coutt sees no reason to hold otherwise.

B. Whether the interference was ,,prescribed by law”

34. It was not disputed by the applicant that his conviction had a basis in national law,
namely Article 74 of the Military Criminal Code as in force at the time. On the other
hand, the applicant maintained that that provision had not been precise enough to satisfy
the foreseeability requirement that flows from the expression ,,prescribed by law”.

The wording of the provision was, in his contention, over-broad. As had been recognised
by the Greek Court of Cassation itself in its judgment concerning the present case, Article
74 did not define the concept of ,,insult” or specify acts considered to be insulting. Nor
was there any case-law under that provision which might offer guidance.

The case-law cited by the Government concerning Article 181 of the Criminal Code,
which defined the corresponding civilian offence of insulting authorities and symbols of
authority, was irrelevant. Firstly, Article 181 of the Criminal Code was a different and
unrelated provision in any case, and secondly, the expression used in that provision and
accordingly construed by the case-law was based on a verb meaning ,,to insult”, unlike
Article 74 of the Military Criminal Code, which used another verb which could be more
accurately translated as ,,to offend”.

35. The Government argued that the offence of insulting the army under Article 74 of
the Military Criminal Code was a specific instance of insulting authority as defined by
Article 181 of the Criminal Code, so that the construction placed on the latter provision
could serve to clarify the former as well.

36. The Commission considered that Article 74 of the Military Criminal Code did not
differ in any way from other statutory provisions which made ,,insult” a criminal offence.
37. The Court reiterates that, according to its case-law, the relevant national law must be
formulated with sufficient precision to enable the persons concerned — if need be with
appropriate legal advice — to foresee, to a degree that is reasonable in the circumstances,
the consequences which a given action may entail.

38. It is true that Article 74 of the Greek Military Criminal Code was couched in very
broad terms. Nonetheless, in the Court’s view, it met the above standard. On the ordinary
meaning of the word ,,insult” — which is akin to the expression ,,offend” — it ought to
have been clear to the applicant that he risked incurring a criminal sanction. It follows
that the interference complained of was ,,prescribed by law”.

C. Whether the interference pursued a legitimate aim

39. The Government contended that the measures taken against the applicant under
Article 74 of the Military Criminal Code had been intended to safeguard the effectiveness
of the army in fulfilling its purpose, which

was to protect Greek society against external or internal threats. They had therefore
pursued the aims of protecting national security, territorial integrity and public safety,
which were legitimate under Article 10 § 2.
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40. The applicant offered no argument to the contrary. The Commission considered that
the applicant’s conviction pursued a legitimate aim ,,to the extent that it [had been]
imposed to maintain discipline in the army””.

41. The Court has no doubt that an effective military defence requires the maintenance
of an appropriate measure of discipline in the armed forces and accordingly finds that
the interference complained of pursued at any rate the legitimate aims of protecting
national security and public safety invoked by the Government.

D. Whether the interference was ,,necessary in a democratic society”

1. Arguments before the Court

42. The applicant, with whom the Commission concurred in substance, argued that his
conviction for insulting the army had not been necessary.

He pointed, first of all, to the factual context in which he had written the letter in question
to his commanding officer. Throughout the two years of his military service, he had
striven to improve the lot of conscripted soldiers. He alleged that it was as a result of this
activity that a disciplinary penalty had been imposed on him in the form of an additional
period of military service. When he had refused to serve for this additional period, he had
been charged with desertion; it was at that point that, indignant at what he perceived as
an injustice, he had written the letter. Ultimately, the trial courts had acquitted him of
desertion and thus shown his indignation to have been justified.

Admittedly, the letter had contained strong views but they had to be seen as permissible
criticism, the limits of which were wider with regard to the various arms of the executive
than in relation to a private citizen. The letter did not contain any insults directed at any
individual. More importantly, the letter was not a public document, having been sent only
to the applicant’s commanding officer; to the extent that it had later become public, that
had been due solely to the lattet’s actions in bringing about the applicant’s prosecution.
In those circumstances, and despite the fact that the letter had been seen by one other
conscript, its potential for undermining military discipline had been insignificant.
Finally, the applicant expressed the opinion that the penal sanction imposed, namely a
term of imprisonment of three months, had been disproportionate. His commanding
officer had had the option of imposing a disciplinary penalty instead of resorting to full-
blown criminal proceedings, or a lesser sentence could have been imposed.

43. The Government did not agree that the sanction imposed on the applicant had gone
beyond what could be considered ,,necessary in a democratic society”.

Making it an offence to insult the army did not, in their view, affect the essence of the
freedom of expression. It merely met the need to counter excessive use of that freedom,
namely, by a member of the armed forces and against the army. In patticular, given the
special exigencies of military life, it was necessaty to resort to the criminal law to maintain
military discipline and thus the effectiveness and prestige of the armed forces.

The letter itself had been phrased in insulting terms, calling the Greek army a ,,criminal
and terrorist apparatus”. It had not contained any specific criticism or allegations of actual
violations of the rights of conscripts.

The nature of the letter as a threat to discipline was also apparent from the fact that it
had been addressed to a superior officer. The applicant’s remarks had not been made in
the more innocuous context of, for instance, an informal discussion between officers of
the same rank.
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Morteover, the applicant had had the letter delivered to his commanding officer by a taxi
driver. That method of delivery did not offer the guarantees of privacy offered by the
Greek postal service. In addition, the applicant had given a copy of the letter to a fellow
conscript officer. In the circumstances, it was incorrect to consider the letter a mere
private expression of opinions.

Finally, since the time the applicant had spent in prison was set off against the time spent
in detention on remand and he had not sought a suspended sentence, as he might have
done, the sanction imposed had not in itself been disproportionate.

2. The Court’s assessment

44. The Court has stated the applicable principles as follows in its judgment in the case
of Vogt v. Germany (judgment of 26 September 1995, Series A no. 323, pp. 25-26, § 52):
,»(1) Freedom of expression constitutes one of the essential foundations of a democratic
society and one of the basic conditions for its progress and each individual’s self-
fulfilment. Subject to paragraph 2 of Article 10, it is applicable not only to ‘information’
or ‘ideas’ that are favourably received or regarded as inoffensive or as a matter of
indifference, but also to those that offend, shock or

disturb; such are the demands of that pluralism, tolerance and broadmindedness without
which there is no ‘democratic society’. Freedom of expression, as enshrined in Article 10,
is subject to a number of exceptions which, however, must be narrowly interpreted and
the necessity for any restrictions must be convincingly established (see the following
judgments: Handyside v. the United Kingdom, 7 December 1976, Series A no. 24, p. 23,
§ 49; Lingens v. Austria, 8 July 1986, Series A no. 103, p. 206, § 41; and Jersild v. Denmark,
23 September 1994, Series A no. 298, p. 26, § 37).

(i) The adjective ’necessary’, within the meaning of Article 10 § 2, implies the existence
of a ‘pressing social need’. The Contracting States have a certain margin of appreciation
in assessing whether such a need exists, but it goes hand in hand with a European
supervision, embracing both the law and the decisions applying it, even those given by
independent courts. The Court is therefore empowered to give the final ruling on
whether a ‘restriction’ is reconcilable with freedom of expression as protected by Article
10.

(iii) The Court’s task, in exercising its supervisory jurisdiction, is not to take the place of
the competent national authorities but rather to review under Article 10 the decisions
they delivered pursuant to their power of appreciation. This does not mean that the
supervision is limited to ascertaining whether the respondent State exercised its discretion
reasonably, carefully and in good faith; what the Court has to do is to look at the
interference complained of in the light of the case as a whole and determine whether it
was ‘proportionate to the legitimate aim pursued’ and whether the reasons adduced by
the national authorities to justify it are ‘relevant and sufficient’ (see the Sunday Times v.
the United Kingdom (no. 2) judgment of 26 November 1991, Series A no. 217, p. 29, §
50). In so doing, the Court has to satisfy itself that the national authorities applied
standards which were in conformity with the principles embodied in Article 10 and,
moreover, that they based their decisions on an acceptable assessment of the relevant
facts (see the above-mentioned Jersild judgment, p. 26, § 31).”

45. Article 10 does not stop at the gates of army barracks. It applies to military personnel
as to all other persons within the jurisdiction of the Contracting States. Nevertheless, as
the Court has previously indicated, it must be open to the State to impose restrictions on
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freedom of expression where there is a real threat to military discipline, as the proper
functioning of an army is hardly imaginable without legal rules designed to prevent
servicemen from undermining it (see the Vereinigung demokratischer Soldaten
Osterreichs and Gubi v Austria judgment of 19 December 1994, Series A no. 302, p. 17,
§ 36). It is not, however, open to the national authorities to rely on such rules for the
purpose of frustrating the expression of opinions, even if these are directed against the
army as an institution.

46. In the present case the applicant had a letter delivered to his commanding officer
which the latter considered insulting to the armed forces (see paragraph 14 above). The
commanding officer decided for that reason to take the matter further and to institute
proceedings against the applicant under Article 74 of the Military Criminal Code (see
paragraph 16 above).

47. It is true that the contents of the letter included certain strong and intemperate
remarks concerning the armed forces in Greece. However, the Court notes that those
remarks were made in the context of a general and lengthy discourse critical of army life
and the army as an institution. The letter was not published by the applicant or
disseminated by him to a wider audience — apart from one other officer who apparently
had been given a copy of it — and it has not been alleged that any other person had
knowledge of it. Nor did it contain any insults directed against either the recipient of the
letter or any other person. Against such a background the Court considers the objective
impact on military discipline to have been insignificant.

48. The Court accordingly considers that the prosecution and conviction of the applicant
cannot be justified as ,necessary in a democratic society” within the meaning of
paragraph 2 of Article 10 (see paragraph 44 above). There has thus been a violation of
that Article.

I1. Alleged violation of article 7 of the convention

49. The applicant also claimed that Article 74 of the Military Criminal Code was not
sufficiently precise to satisfy the requirement of foreseeability. He alleged a violation of
Article 7 of the Convention, which provides:

»»1. No one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence under national or international law at the time
when it was committed. Nor shall a heavier penalty be imposed than the one that was
applicable at the time the criminal offence was committed.

2. This Article shall not prejudice the trial and punishment of any person for any act or
omission which, at the time when it was committed, was criminal according to the general
principles of law recognised by civilised nations.”

50. This complaint coincides with the applicant’s allegation that his conviction and
sentence were not ,,prescribed by law”. The Court refers to paragraph 38 above and finds,
on the grounds there stated, that there has been no violation of Article 7.

III. Application of article 50 of the convention

51. Article 50 of the Convention provides as follows:

,»1f the Court finds that a decision or a measure taken by a legal authority or any other
authority of a High Contracting Party is completely or partially in conflict with the
obligations arising from the ... Convention, and if the internal law of the said Party allows
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only partial reparation to be made for the consequences of this decision or measure, the
decision of the Court shall, if necessary, afford just satisfaction to the injured party.”
The applicant sought damages as well as reimbursement of his costs and expenses.

A. Damage

52. The applicant claimed 5,000,000 drachmas (GRD) for non-pecuniary damage caused
by his imprisonment and by the difficulties which, owing to his conviction, he had had
in finding a job as a journalist.

53. The Government noted that the applicant had not had to spend a single day in prison
following his conviction. The sentence had been set off against the time which he had
spent in detention on remand on the charge of desertion. It had never been suggested
that his detention as such had been in violation of the Convention.

54. The Delegate of the Commission did not comment.

55. The Court agrees with the Government. Given that the actual reason for the
applicant’s detention, the desertion charge, was not before the Court, no award related
to the applicant’s prison sentence can be made.

Nor can it be accepted without corroboration that the applicant would have found
employment any sooner had he not been convicted.

It follows that no causal link has been established between the violation of Article 10
found and the damage alleged. That being so the Court holds that the finding of a
violation provides sufficient just satisfaction for any non-pecuniary damage which the
applicant may have suffered.

B. Costs and expenses

56. The applicant claimed GRD 1,000,000 in respect of costs and expenses incutred in
the proceedings before the domestic coutts.

His costs and expenses before the Convention institutions were itemised as follows:

(a) GRD 1,000,000 for the proceedings before the Commission;

(b) GRD 800,000 for the proceedings before the Court;

(c) GRD 500,000 for travel and subsistence expenses incurred in connection with his
appearance and that of his representative before the Court.

His claims in respect of costs and expenses thus totalled GRD 3,300,000.

57. As regards the domestic proceedings, the Government noted that the applicant had
been tried on two charges, on one of which (the desertion charge) he had been acquitted.
Only the costs referable to the charge of insult of the army fell to be considered by the
Court. They considered GRD 400,000 to be a reasonable sum.

58. As regards the Strasbourg proceedings, the Government did not contest the sum
claimed in respect of the proceedings before the Commission. However, they pointed
out that the applicant had not submitted a memorial to the Court and contended that the
Court should award no more than GRD 250,000 for the proceedings before it. They
further stated that the applicant’s presence in person at the Court’s hearing had served
no useful purpose and therefore asked the Court to award only half the sum claimed in
respect of travel and subsistence expenses, to cover only the costs incurred by his lawyer.
59. As regards the costs and expenses incurred in attending the hearing, the Court cannot
agree with the Government that the applicant’s presence served no useful purpose (see,
inter alia, the Sunday Times v. the United Kingdom judgment of 6 November 1980,
Series A no. 38, p. 16, § 33).
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Deciding on an equitable basis, the Court awards the applicant a global sum of GRD
2,000,000, plus any value-added tax that may be payable, in respect of costs and expenses.
C. Default interest

60. According to the information available to the Court, the statutory rate of interest
applicable in Greece at the date of adoption of the present judgment is 6% per annum.

For these reasons, the court

1. Holds by twelve votes to eight that there has been a violation of Article 10 of the
Convention;

2. Holds unanimously that there has been no violation of Article 7 of the Convention;
3. Holds by seventeen votes to three

(a) that the finding of a violation of Article 10 of the Convention constitutes in itself
sufficient just satisfaction in respect of any non-pecuniary damage which the applicant
may have sustained;

(b) that the respondent State is to pay the applicant, within three months, 2,000,000 (two
million) drachmas, plus any value-added tax that may be payable, in respect of costs and
expenses;

(c) that simple interest at an annual rate of 6% shall be payable from the expiry of the
above-mentioned three months until settlement;

4. Dismisses unanimously the remainder of the claim for just satisfaction.

Done in English and in French, and delivered at a public hearing in the Human Rights
Building, Strasbourg, on 25 November 1997.

For the President

Signed: Rudolf BERNHARDT

Vice-President

Signed: Hetbert PETZOLD

Registrar

In accordance with Article 51 § 2 of the Convention and Rule 53 § 2 of Rules of Court
A, the following separate opinions are annexed to this judgment:

(a) concurring opinion of Mr Bernhardt and Mr Wildhaber;

(b) concurring opinion of Mr Jambrek;

(c) dissenting opinion of Sir John Freeland joined by Mr Russo, Mr Valticos, Mr Loizou
and Mr Morenilla;

(d) joint dissenting opinion of Mr Gélciiklii and Mr Pettiti;

(e) dissenting opinion of Mr Casadevall.

Concurring opinion of judges Bernhardt and Wildhaber

In paragraph 37 of its judgment, the Court reiterates that the relevant law must be
formulated with sufficient precision. Earlier cases have repeatedly stated that, where a
law confers a discretion, the scope of the discretion and the manner of its exercise must
be indicated with sufficient clarity . In the instant case, the issue is not so much the scope
of the discretion but rather the alleged vagueness of the law. What the Court has said
with respect to discretion could usefully be expanded so as to include also the problem
of vagueness of the instant case. After the Grigoriades case therefore, the rule could be
formulated as follows:
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,»A law that uses general terms or confers a discretion is not in itself inconsistent with the
requirement of sufficient precision and foreseeability, provided that the terms used are
not too vague and the scope of the discretion and the manner of its exercise are indicated
with sufficient clarity, having regard to the legitimate aim in question, to give the
individual adequate protection against interference.”

Concurring opinion of judge Jambrek

1. The key reasons for the finding of a violation in the present case are to be found in
paragraph 47 of the judgment. There, the point was made that critical remarks were made
»in the context” of a general and lengthy discourse critical of army life and the army as
an institution, that they were not published or disseminated to a wider audience, that they
were not directed against the recipient or any other person, and that therefore their
impact on military discipline was insignificant. It is the aim of this opinion to amend and
elaborate on these reasons in some respects.

2. A number of remarks made by the applicant and described in the judgment as
»strong”, intemperate” ot ,,insulting” may be characterised as ,,opinions”, i.e., subjective
attitudes whereby facts and ideas are assessed, in contrast to factual claims. The
protection of ,,opinions” by Article 10 of the Convention relates both to their substance
and to their form; the fact that their wording is offensive, shocking, disturbing or
polemical does not take them outside the scope of protection.

3. In the proceedings in the Greek courts the impugned remarks were characterised as
»insults”. The Court notes that they were not directed against the recipient commanding
officer, and that he himself considered them ,,insulting to the armed forces”. The legal
concept of an ,,insult” protects mainly personal honour. State institutions, and the army
in particular, do not possess ,,personal honour” to be protected as a personality right. In
this sense, the legitimate aim of the interference with the applicant’s freedom of
expression could hardly be the ,,protection of the rights and freedoms of others”.

4. The remarks made by the applicant come close to the concept of a ,,collective insult”
which is not directed at any individual. In the present case the critical and even derogatory
remarks were directed at the army as a national institution, respect for which is protected
by Greek law. According to the Court of Cassation judgment of 22 September 1993, the
protected value is not only the army as an organisation, but also the army as an idea, thus
symbolically related to ,,the defence of the freedom and independence of the country”.
5. Defamation of the military may of course have an objective impact on military
discipline. For that reason the army should also be protected against ,,insults” which aim
at degrading its public acceptance and may thereby undermine fulfilment of its functions.
On the other hand, the army, like other State institutions, should not be shielded from
criticism. Nor may permissible criticism on relevant issues be prevented by fear of
punishment (compare the judgment of the German Constitutional Court, BVerfGE 93,
260, ,,Soldiers are murderers”).

6. I also agree, in general terms, with the logic of the American ,,flag burning” cases
where, inter alia, the public interest to show proper respect for the national emblem could
not justify government interference with the symbolic act of casting contempt upon the
American flag. This act may be considered analogous to a ,,collective insult”, directed at
highly respected national values (see the following judgments of the United States
Supreme Court: Street v. New York, 394 U.S. 576 (1969) ; Texas v. Johnson, 491 U.S.
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397 (1989) ; United States v. Eichman, 496 U.S. 310 (1990)). ,,Symbolic speech”,
offensive even to the supreme national values, in my view deserves, mutatis mutandis,
protection under Article 10 of the Convention whenever an interference is not
proportional and necessary in a democratic society.

7.1 would also suggest, as an obiter dictum, that limitations of the Convention, restricting
the exercise of the right to freedom of expression, should be applied — and here I quote
from the opinion of Mr Justice Jackson in Board of Education v. Barnette, 319 U.S. 624
(1943) — ,,with no fear that freedom to be intellectually and spiritually diverse or even
contrary will disintegrate the social organisation ... Freedom to differ is not limited to
things that do not matter much. That would be a mere shadow of freedom. The test of
its substance is the right to differ as to things that touch the heart of the existing order”
(quoted in Street v. New York, 394 U.S. 576 (1969).

Dissenting opinion of judge Sir John Freeland, joined by judges Russo, Valticos,
Loizou and Morenilla

1. We are unable to agree that there has been a violation of Article 10 of the Convention
in this case.
2. Our disagreement centres on the question whether the interference with the applicant’s
right to freedom of expression represented by his conviction under Article 74 of the
Military Criminal Code should be regarded, in the circumstances of this case, as
,»necessary in a democratic society” within the meaning of Article 10 § 2. Like the majority
of the Court, we accept that that interference was ,,prescribed by law” and that it pursued
a legitimate aim, in so far as it was intended to maintain order and discipline in the armed
forces.
3. As the Court pointed out in its Vereinigung demokratischer Soldaten Osterreichs and
Gubi v. Austria judgment of 19 December 1994 (Series A no. 302, p. 17, § 306), Article
10 applies to servicemen just as it does to other persons within the jurisdiction of the
Contracting States, but ,, ... the proper functioning of an army is hardly imaginable
without legal rules designed to prevent servicemen from undermining military discipline
»
4. The primary purpose of military discipline is to ensure that in all circumstances,
including situations of extreme stress, lawful orders from a superior in rank are
unquestioningly and immediately carried out by the serviceman to whom they are
addressed. The rigidity with which military discipline is enforced, and the nature of the
legal rules adopted to ensure that it is not undermined, differ from time to time and from
State to State. They are no doubt conditioned by a variety of factors, including national
characteristics and military traditions as well as the extent of military readiness considered
necessary at the relevant time by the State concerned.
5. At the time of the events which gave rise to the applicant’s conviction, the Greek
armed forces were apparently in a state of mobilisation as a consequence of
circumstances existing in the area. The applicant was a reserve officer on probation
holding the rank of second lieutenant. He had performed two years of military service,
in the course of which he would undoubtedly have been trained in the requirements of
military discipline. He claimed to have discovered abuse against conscripts in the course
of his service, as a result of which he came into conflict with his superiors and, after
disciplinary proceedings against him, was required to serve additional time in the army.
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On 10 May 1989, after having overstayed a period of leave and having been declared a
deserter he sent to his commanding officer, not through the post but by the hand of a
taxi driver, a letter in the terms set out in paragraph 14 of the judgment. On the same day
he gave a copy of the letter to a fellow reserve officer.

6. The letter included references to the army as being ,,... an apparatus opposed to man
and society ...” and ,, ... a criminal and terrorist apparatus which, by creating an
atmosphere of intimidation and reducing to tatters the spiritual welfare of the radical
youth, clearly aims at transforming people to mere parts of an apparatus of domination
which ruins human nature and transforms human relations from relations of friendship
and love to relations of dependence, through a hierarchy of fear guided by an illiberal and
oppressing set of Standing Otrders ...”. The applicant could not have assumed that this
letter would remain a private matter as between himself and his commanding officer:
quite apart from his disclosure of a copy to the fellow officer, he must have realised that
it would be the duty of the commanding officer to make the contents of the letter known
within the military hierarchy.

7. Whether or not the aim of the applicant throughout his letter was, as he claimed, that
of ,,improving the living conditions of soldiers and creating the prerequisites for a more
humane army”, there can surely be no doubt that some of the language which he used
(see above) could reasonably be regarded by the military authorities as calling into
question the legitimacy of the army as an institution and hence the extent of his
willingness to obey orders emanating within it — in short, as being the language of
insubordination rather than that of permissible criticism. More than that, it could
reasonably be regarded as being, if left unpunished, a possible encouragement to other
soldiers to waver in their duty of obedience — a consideration which gained in importance
because of the disclosure of a copy of the letter to a fellow officer and the risk that
knowledge of its contents would go further.

8. In the circumstances, and having regard to the margin of appreciation left to the
national authorities, we consider that there was sufficient justification for treating the
actions of the applicant as having a significant potential for undermining military
discipline and the maintenance of order in the army. As regards the proportionality of
the measures taken against him, it is to be noted that he was immediately released in the
wake of his conviction and subsequent unsuccessful appeals, the time spent in detention
on remand having counted against his sentence of three months’ imprisonment.

9. In the light of the above, we conclude that the interference with the applicant’s
freedom of expression is indeed propetly to be treated as ,,necessary in a democratic
society” within the meaning of Article 10 § 2 of the Convention and gave rise to no
violation. It is no part of the Court’s function to express a view on whether the means
chosen by the national authorities to deal with the applicant’s situation were or were not
the most suitable, and we, accordingly, refrain from doing so.

Joint dissenting opinion of judges Goélciiklii and Pettiti
(Translation)

We voted with the minority against finding a violation because we consider that the
Grand Chamber's decision depatts from the European Court's case-law.

It has always been accepted that, when applying Article 10, the Court must take both
paragraphs of that Article into account.
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Interference by a State may be justified on public-order grounds.

It has always been accepted that military and prison discipline come within the sphere of
public order and require rules that differ from those normally applying.

Every civilised State with an army has a military code on its statute book. Such codes
have never been outlawed by any international instrument. They are based on the
discipline to which soldiers and particularly officers in active service or in reserve are
subject for so long as they have service obligations.

In all States it is an offence to insult the army. In every European State, the State, the
army and patriotic public opinion demand that respect be shown for the nation's army,
at least by its officers.

The case-law of the institutions of the European Convention on Human Rights on
conscientious objectors is consistent with that approach (idem with regard to military

courts; see the De Jong, Baljet and Van den Brink v. the Netherlands judgment of 22
May 1984, Series A no. 77). The Engel and Others v. the Netherlands judgment of 8 June
1976, Series A no. 22, p. 41, § 100 is instructive as to the Court’s position:

,»Of course, the freedom of expression guaranteed by Article 10 applies to servicemen
just as it does to other persons within the jurisdiction of the Contracting States. However,
the proper functioning of an army is hardly imaginable without legal rules designed to
prevent servicemen from undermining military discipline, for example by writings ...”
It is not, therefore, possible to compare the freedom of expression of a citizen who is no
longer in the army with the more limited freedom of expression of a soldier required to
respect rank while doing national service. On the other hand, historians are totally free
to criticise the army.

Military justice is not prohibited by the European Convention on Human Rights. Military
discipline is by its nature necessary in a democratic society, otherwise anarchy or anti-
democratic subversion ensues, contrary to the aims of the Convention.

All the member States of the Council of Europe have disciplinary and sanction systems
comparable to Greece's, which are acceptable even on the proportionality principle. To
hold otherwise would be to change the very basis of the European Convention on
Human Rights and to construe ,,public order” wrongly, both under domestic law and
when concerned with the concept of European public order.

There is a risk that the Court’s judgment will be misunderstood by the member States.
Permitting a soldier or officer who still has military service obligations to publish material
presenting military service as a criminal institution, without any risk of the soldier or
officer responsible being prosecuted by the military or judicial authorities under the
Military Code, seems unwise. The Court has relied too heavily on the sole criterion of the
nature of the letter.

In our opinion, the Grand Chamber has distorted the meaning of the letter and in so
doing has not followed the Court’s case-law precluding any reopening of a national
court’s finding of fact where such finding is not contrary to the Convention. The
domestic courts, after analysis of the letter, found that it was intended for the applicant’s
superiors. In our view the Court misconstrued the letter in holding that it was personal,
private and not addressed to the military authorities.

As the letter contained a refusal to perform the additional period of service, it was official.
As a result the applicant had to be discharged, which required that administrative steps
be taken. Save on pain of prosecution for abuse of office, the officer could not withhold
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it and keep it quiet. He had a duty to bring it to the attention of his superiors. The fact
that Mr Grigoriades did not publicise the letter and that it contained no insulting remarks
about its addressee is wholly irrelevant to the application of Article 10 (paragraph 45
contradicts paragraph 44).

The letter necessarily came within the scope of acts covered by military disciplinary
regulations. The whole of paragraph 45 results in an erroneous justification of Mr
Grigoriades’ conduct and a condemnation of the Greek State that fails to take into
account paragraph 2 of Article 10.

Yet it is accepted in Europe that discipline is essential to maintain the authority of the
army and that the army is essential to ensure that democracy is protected from
subversion, in accordance with one of the major objectives of the European Convention
on Human Rights. The positive results obtained by the international forces in Bosnia
emphasise the need to ensure respect for their professional code of ethics, especially as
they have for a number of years agreed to incorporate teaching on human rights.

Dissenting opinion of judge Casadevall
(Translation)

1. I voted in favour of finding that there has been no violation because I consider, in the
light of the facts disclosed and in particular the letter sent by the applicant to his supetior,
that the Greek State has not infringed its obligations under Article 10 of the Convention.
2. It is true that freedom of expression constitutes one of the fundamental pillars of any
democratic society and for that reason the States’ margin of appreciation must be
delimited as strictly as possible. However, paragraph 2 of Article 10 provides that the
exercise of freedom of expression, which also carries with it duties and responsibilities,
may be subject to such formalities, conditions, restrictions or penalties as are prescribed
by law and are necessary for the protection of certain legal interests.

3. Freedom of expression must include freedom to criticise, provided that the criticism
is couched in terms that are not excessive and strike a fair balance with regard to the
rights of others, order and morals. Certain remarks in the applicant’s letter to his superior,
such as ,,...The army remains a criminal and terrorist apparatus ...” to quote but one
example, clearly constitute an insult, and even an outrage, to a State institution.

4. Since the case concerned the Greek army, in which the applicant was a probationaty
reserve officer with the rank of second lieutenant, there could be no difficulty in justifying
the applicant’s conviction by one of the legitimate aims set out in the second paragraph
of Article 10 such as ,,the prevention of disorder’” — because it was an offence which
discredited a State institution (,,prevention of disorder” in the wider sense given to it by
the Court in the Engel and Others v. the Netherlands judgment of 8 June 1976, Series A
no. 22, p. 41, § 98) —and ,,... the functioning of an army is hardly imaginable without legal
rules designed to prevent servicemen from undermining military discipline, for example
by writings” (ibid., pp. 41-42, § 100).

5. Over and above the fact that the applicant was a member of the armed forces, insulting
or offending State institutions (the army, judiciary, Parliament or even emblems)
constitutes a punishable offence under the ordinary law in most member States of the
Council of Europe and the criminal-law provisions concerned are, in my opinion,
compatible with the Convention and in particular freedom of expression.
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6. The interference in this case was prescribed by domestic law, pursued a legitimate aim
and was necessary in a democratic society under paragraph 2 of Article 10.
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CASE OF REKVENYI v. HUNGARY

(Application no. 25390/94)
JUDGMENT
STRASBOURG
20 May 1999

In the case of Rekvényi v. Hungary,
The European Court of Human Rights, sitting, in accordance with Article 27 of the
Convention for the Protection of Human Rights and Fundamental Freedoms (,,the
Convention”), as amended by Protocol No. 11, and the relevant provisions of the Rules
of Court , as a Grand Chamber composed of the following judges:

Mr L. WILDHABER, President,

Mrs E. PALM,

Sir Nicolas BRATZA,

Mr A. PASTOR RIDRUE]JO,

Mr G. BONELLO,

Mr J. MAKARCZYK,

Mr P. KURIS,

Mr R. TURMEN,

Mzrs F. TULKENS,

Mrs V. STRAZNICKA,

Mr M. FISCHBACH,

Mr V. BUTKEVYCH,

Mr J. CASADEVALL,

Mrs H.S. GREVE,

Mr A.B. BAKA,

Mr R. MARUSTE,

Mrs S. BOTOUCHAROVA,
and also of Mr P.J. MAHONEY, Deputy Registrar,
Having deliberated in private on 28 January, 1 February and 21 April 1999,
Delivers the following judgment, which was adopted on the last-mentioned date:

Procedure

1. The case was referred to the Court, as established under former Article 19 of the
Convention, by the European Commission of Human Rights (,,the Commission”) on 15
September 1998, by a Hungarian national, Mr Laszl6 Rekvényi (,,the applicant”), on 21
September 1998 and by the Hungarian Government (,,the Government”) on 5 October
1998, within the three-month period laid down by former Articles 32 § 1 and 47 of the
Convention. It originated in an application (no. 25390/94) against the Republic of
Hungary lodged with the Commission under former Article 25 by Mr Rekvényi on 20
April 1994.

The Commission’s request referred to former Articles 44 and 48 of the Convention and
to the declaration whereby Hungary recognised the compulsory jurisdiction of the Court
(former Article 46); the applicant’s application referred to former Article 48 as amended
by Protocol 9 , which Hungary had ratified; the Government’s application referred to
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former Article 48. The object of the request and of the applications was to obtain a
decision as to whether the facts of the case disclosed a breach by the respondent State of
its obligations under Articles 10 and 11 of the Convention taken either alone or together
with Article 14.

2. 'The applicant designated the lawyer who would represent him (Rule 31 of former Rules
of Court B).

3. As President of the Chamber which had originally been constituted (former Article 43
of the Convention and former Rule 21) in order to deal in particular with procedural
matters that might arise before the entry into force of Protocol No. 11, Mr R. Bernhardt,
the President of the Court at the time, acting through the Registrar, consulted the Agent
of the Government, the applicant’s lawyer and the Delegate of the Commission on the
organisation of the written procedure. Pursuant to the order made in consequence, the
Registrar received the applicant’s memorial on 30 November 1998. The Government
replied on 9 December 1998.

4. After the entry into force of Protocol No. 11 on 1 November 1998 and in accordance
with Article 5 § 5 thereof, the case was referred to the Grand Chamber of the Court. The
Grand Chamber included ex officio Mr A.B. Baka, the judge elected in respect of
Hungary (Article 27 § 2 of the Convention and Rule 24 § 4 of the Rules of Court), Mr L.
Wildhaber, the President of the Court, Mrs E. Palm, Vice-President of the Court, Sir
Nicolas Bratza, President of Section, and Mr M. Fischbach, Vice-President of Section
(Article 27 § 3 of the Convention and Rule 24 {§ 3 and 5 (a)). The other members
appointed to complete the Grand Chamber were Mr A. Pastor Ridruejo, Mr G. Bonello,
Mr J. Makarczyk, Mr P. Karis, Mr R. Tturmen, Mrs F. Tulkens, Mrs V. Straznicka, Mr V.
Butkevych, Mr J. Casadevall, Mrs H.S. Greve, Mr R. Maruste and Mrs S. Botoucharova
(Rules 24 § 3 and 100 § 4).

5. At the Coutrt’s invitation (Rule 99), the Commission delegated one of its members, Mrs
M. Hion, to take part in the proceedings before the Grand Chamber.

6. In accordance with the President’s decision, a hearing took place in public in the
Human Rights Building, Strasbourg, on 28 January 1999.

There appeared before the Court:

(a) for the Government

Mr L. HOLTZL, Deputy Secretary of State, Agent,

Mr T. BAN, Co-Agent,

Mr Z. TALLODI,

Ms M. WELLER, Advisers;

(b)for the applicant

Mr V. MASENKO-MAVI, of the Budapest Bar, Counsel;

(c) for the Commission

Ms M. HION,  Delegate,

Ms M.-T. SCHOEPFER, Secretary to the Commission.
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The facts
I. The circumstances of the case

7. At the material time, the applicant was a police officer and the Secretary General of
the Police Independent Trade Union.

8. On 24 December 1993 Law no. 107 of 1993 on certain amendments to the
Constitution (az Alkotmany médositasardl szold 1993, évi CVIIL térvény) was published
in the Hungarian Official Gazette. This Law amended, inter alia, Article 40/B § 4 of the
Constitution to the effect that, as from 1 January 1994, members of the armed forces,
the police and security services were prohibited from joining any political party and from
engaging in any political activity (see paragraph 13 below for the text of the Article).

9. In a circular letter dated 28 January 1994, the Head of the National Police requested,
in view of the forthcoming patliamentary elections, that police officers refrain from
political activities. He teferred to Article 40/B § 4 of the Constitution as amended by
Law no. 107 of 1993. He indicated that those who wished to pursue political activities
would have to leave the police.

10. In a second circular letter dated 16 February 1994, the Head of the National Police
declared that no exemption could be given from the prohibition contained in Article
40/B § 4 of the Constitution.

11. On 9 March 1994 the Police Independent Trade Union filed a constitutional
complaint with the Constitutional Court claiming that Article 40/B § 4 of the
Constitution, as amended by Law no. 107 of 1993, infringed constitutional rights of
career members of the police, was contrary to the generally recognised rules of
international law and had been adopted by Parliament unconstitutionally.

12. On 11 April 1994 the Constitutional Court dismissed the constitutional complaint,
holding that it had no competence to annul a provision of the Constitution itself.

I1. Relevant domestic law

13. The relevant Articles of the Constitution of the Republic of Hungary (Law no. 20 of
1949, as amended on several occasions) provide:

Article 40/B § 4 (as in force since 1 January 1994)

,»Career members of the armed forces, the police and the civil national security services
shall not join any political party and shall not engage in any political activity.”

»A fegyveres erdk, a rendérség és a polgari nemzetbiztonsagi szolgalatok hivatisos
allomanyd tagjai nem lehetnek tagjai partnak és politikai tevékenységet nem
folytathatnak.”

Article 61 § 1 (as in force since 23 October 1989)

,»1n the Republic of Hungary everyone shall have the right to freedom of expression and
to receive and impart information of public interest.”

»A Magyar Koéztarsasaigban mindenkinek joga van a szabad véleménynyilvanitasra,
tovabbd arra, hogy a kézérdekd adatokat megismertje, illetSleg terjessze.”

Article 78 § 1

»--- |[ITThe Government shall ensure that the provisions of the Constitution of the
Republic of Hungary are implemented.”

,»A Magyar Koztarsasag alkotmanya ... végrehajtasarél a Kormany gondoskodik.”
Article 78 § 2
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,»The Government shall submit to Parliament such bills as are necessaty to implement

the Constitution.”

»A Kormany koételes az alkotmany végrehajtasahoz sziikséges torvényjavaslatokat az

Orszaggyilés elé terjeszteni.”

14. Law no. 17 of 1989 on referenda, as in force at the material time, provided:

Section 1(4)

,»INo signatures may be collected ... from persons serving in the armed forces or armed

bodies on station or while such persons are discharging their duties ...”

»Nem gyljthet alafras ... fegyveres er6knél és fegyveres testiileteknél szolgalati

viszonyban levé személyekt6l, a szolgalati helyen vagy szolgélati feladat teljesitése kbzben
»

Section 2(1)

,,Citizens eligible to vote or stand in elections ... shall have the right to participate in

referenda ...”

»A népszavazasban ... vald részvételre valasztéjoggal rendelkezé dllampolgarok ...

jogosultak.”

15. Law no. 34 of 1989 (as amended on several occasions) on parliamentary elections, as

in force at the material time, provided:

Section 2(1)

,»In the Republic of Hungary every Hungarian citizen ... who has attained his [or her]

majority (hereinafter: ,,constituent”) shall have the right to vote in patliamentary

elections.”

»A Magyar Koztarsasagban az orszaggyulési képvisel6k valasztasan valasztéjoga van ...

minden nagykord magyar allampolgarnak (a tovabbiakban: vélasztépolgar).”

Section 2(3)

,»Everyone who is entitled to vote and has a permanent residence in Hungary shall be

entitled to stand for election.”

,Mindenki valaszthaté, aki valasztéjoggal rendelkezik ¢és allandé  lakéhelye

Magyarorszagon van.”

Section 5(1)

,»Constituents ... of each individual constituency shall be entitled to nominate candidates

[in relation to that constituency] ...”

,»Az egyéni valasztokeriiletben a vélasztopolgarok ... jeldlhetnek....”

Section 10(1)

,»Constituents shall be entitled to collect nomination coupons, expound election

programmes, promote candidates and organise election campaign meetings ...”

»Barmely valasztépolgar gytjthet jelSltet ajanlé szelvényeket, ismertethet valasztasi

programot, népszerisithet jeloltet, szervezhet valasztasi gytlést ...”

Section 10(3)

»Nomination coupons may not be collected ... from persons serving in the armed forces

or armed bodies ... on station or while such persons are discharging their duties ...”

»Nem gyljthetd jeloltet ajanlod szelvény ... a fegyveres er6knél, a rendérségnél ...

szolgalati viszonyban 1évé személytdl, a szolgalati helyen vagy szolgalati feladat teljesitése

kézben ...”

16. Law no. 55 of 1990 on the legal status of members of Parliament, as in force at the

material time, provided:
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Section 1(1)

,2Employers of employees who are candidates in patrliamentary elections ... shall grant
them unpaid leave on request from the moment of their registration as candidates until
the end of the elections or, where they are elected, until they take up their seat.”

»Az orszaggytlési képvisel6 ... jeldltet jeloltségének nyilvantartisba vételétdl a
valasztasanak befejezéséig, illetve megvalasztisa esetén a mandatuma igazolasaig a
munkaltaté — kérésére — koteles fizetés nélkiili szabadsagban részesiteni.”

Section 1(4) (as in force until 30 September 1994)

»Paragraph 1 ... [of Section 1] shall apply as appropriate to candidates ... serving ... in
the ... police ...”

»A ... rend6rségnél ... szolgalati viszonyban ... all6 képviselGjeloltre az [1.§] (1) ...
bekezdés rendelkezéseit kell megfelel6en alkalmazni.”

Section 8(1) (as in force until 3 April 1997)

»A member of Parliament ... shall put an end to any situation incompatible with his
office within a period of thirty days from the moment he takes up his seat ...”

»A képvisel6 a mandidtuma érvényességének megallapitasatol ... szamitott harminc
napon belill kételes a vele szemben fennalld 6sszeférhetetlenségi okot megszintetni ...”
17. Law no. 64 of 1990 on the election of members of local authorities and mayors, as in
force at the material time, provided:

Section 23(1)

,»Constituents shall be entitled to expound election programmes, canvass on behalf of
candidates or organise election campaign meetings ... from the thirty-fifth day prior to
the date of the elections.”

»Barmely valasztépolgar — a szavazast megel6z6 35. naptél — ismertethet valasztasi
programot, népszerGsithet jeldltet, szervezhet valasztasi gydlést ...”

Section 25(1)

,»A constituent who exercises his right to vote in an individual constituency shall be
entitled to nominate candidates [in relation to that constituency] ...”

,,Jeloltet ajanlhat az a valasztopolgar, aki a valasztokeriletben valasztéjogat gyakorolhatja

18. Law no. 34 of 1994 on the police (,,the 1994 Police Act”), which entered into force
on 1 October 1994, provides:

Section 2(3)

,» The police shall discharge their duties in a manner free from any party influence.”

,»A Rendbrség a feladatanak ellatasa soran partbefolydstél mentesen jar el.”

Section 7(9)

,»1f a police officer wishes to stand as a candidate in elections to Patliament, to a local
authority or to the office of mayor, he shall in advance notify the head of the police
department [concerned] of his intention to do so. In such cases his service shall be
suspended from the sixtieth day preceding the elections until the day on which the results
of the elections are published.”

,»Ha a rendér orszaggyilési vagy helyi 6nkormanyzati képviseldi, illetSleg polgarmesteri
valasztason jeldltként indul, koteles e szandékat a rendéri szerv vezetSjének el6zetesen
bejelenteni. A valasztas napjat megel6z6 60. naptél kezd6dben a valasztis eredményének
koézzétételéig a szolgalati jogviszonya sziinetel.”
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Section 7(10)

,»Police officers shall have the right to join professional or other organisations which are
aimed at protecting or representing their interests and are related to their professional
duties, and to hold office therein; they shall not suffer any disadvantage in their careers
on account of their membership and activity. Police officers shall inform the head of the
police department [concerned] of their existing or intended membership of organisations
unrelated to their professional duties. The head of the police department [concerned]
may prohibit the police officer in question from becoming or remaining a member of
such organisation if it is incompatible with the profession or duties of a police officer, or
if it interferes with or endangers the interests of the force. Such a prohibition shall take
the form of a decision. An appeal against such a decision lies to the head of the superior
police authority. The decision of the superior authority on the appeal may be challenged
in the courts.”

,»A rendér a hivatasaval 6sszefiiggs szakmai, érdekvédelmi, érdekképviseleti szervezetnek
tagja lehet, abban tisztséget vallalhat, e tagsdgi viszonya és tevékenysége miatt szolgalati
jogviszonya kérében hatranyt nem szenvedhet. A rend6r koteles a hivatasaval 6ssze nem
fiiggd tarsadalmi szervezettel fennalld, illetSleg az Gjonnan létestlé tagsagi viszonyt
el6zetesen a renddri szerv vezetGjéhez bejelenteni. A rendéri szerv vezetSje a tagsagi
viszony fenntartasat vagy létesitését megtilthatja, ha az a rendéri hivatassal vagy szolgalati
beosztassal nem egyeztethetd Gssze, illetSleg a szolgalat érdekeit sérti vagy veszélyezteti.
E doéntést hatarozatba kell foglalni. A hatarozat ellen a felettes szerv vezet6jénél panasszal
lehet élni. A felettes szervnek a panasz kivizsgalasa eredményeként hozott hatarozata a
birésig el6tt megtamadhatd.”

19. Dectree no. 1/1990 of 10 January 1990 of the Minister of the Intetior (,,the 1990
Regulations”), which laid down service regulations for the police, was in force until 30
March 1995 and provided:

Regulation 430

»--- No party political activity may be catried out on police premises; no questions related
to party politics shall be discussed during staff meetings.”

»--- A rendérségen partpolitikai tevékenység nem folytathat6, munkahelyi értekezleteken
partpolitikai kérdések nem targyalhatok.”

Regulation 432

,»With the exception of political parties, police officers shall ... be entitled to form and
maintain social organisations [tarsadalmi szervezet] (trade unions, mass movements,
organisations protecting their interests, associations, etc.) provided that their aims are not
contrary to the legal provisions and rules regulating police service.”

»Rend6rék 6nmagukbdl — part kivételével — ... a szolgalati viszonyra vonatkozo
jogszabalyokkal, rendelkezésekkel nem ellentétes céld tarsadalmi szervezetet
létrehozhatnak és mikodtethetnek (szakszervezet, tomegmozgalom, érdekképviseleti
szervezet, egyestlet stb.).”

Regulation 433

,Police officers shall be entitled to join any social organisation [tirsadalmi szervezet],
including a political party, which has been lawfully founded and registered by a court.
Police officers shall not enjoy any advantage or suffer any detriment in their career on
account of their membership of an organisation or their party affiliation.”
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»A rendér barmely térvényesen megalakult, illetve birésag altal nyilvantartasba vett
tarsadalmi szervezetnek — beleértve a politikai partot is — tagja lehet. Szervezeti
hovatartozasa, partalldsa miatt szolgalati viszonya keretében semmiféle elényben vagy
hatranyban nem részesithet6.”

Regulation 434

,»Party badges and symbols shall not be displayed on police premises. While on duty,
police officers shall refrain from wearing badges showing their political preference.”

»A rendbrség hivatali helyiségeiben, korleteiben partok jelvényei, jelképei nem
helyezhet6k el. A rendér szolgilatban politikai hovatartozasira utal6 jelvényt nem
viselhet.”

Regulation 435

,,Police officers shall not engage in activities as experts or advisers in relation to questions
of police service upon request from political parties unless authorised to do so by the
Minister of the Interior.”

»A rendbr partok részére a rendéri szolgalattal Osszefliggs kérdésekben szakértdi,
szaktanacsado feladatokat csak a beligyminiszter engedélyével végezhet.”

Regulation 437

,On police premises the exercise of the right to freedom of assembly is subject to the
approval of the common superior of all the organisers [of any assembly].”

»A rendérség objektumaiban a gyllekezési jog csak a szervezék kozos eldljardinak
engedélyével gyakorolhatod.”

Regulation 438

,»Police officers shall have the right to patticipate in lawfully organised ... gatherings
(such as peaceful assemblies, processions and demonstrations) in their leisure time. On
such occasions they shall refrain from wearing uniform unless the aim

of the gathering is the representation or protection of interests related to [police| service.
They shall refrain from carrying their service gun or other firearms lawfully in their
possession. Where the gathering is ordered to be dissolved, they shall immediately leave.”
»A rend6r szabad idejében részt vehet a ... jogszertien tartott rendezvényen (békés
Osszejovetelen, felvonuldson, tiintetésen). Ilyen esetben egyenruhat csak akkor viselhet,
ha a rendezvény célja a szolgalati viszonnyal 6sszefiiggs érdekek képviselete, védelme.
Szolgalati vagy mas jogszerGen tartott l6fegyverét nem tarthatja maganal. Ha a
rendezvény feloszlatasara kerdl sor, kételes a helyszint azonnal 6nként elhagyni.”
Regulation 470

,Police officers shall ... be entitled to make statements upon request from the press or
radio or television stations on questions related to road safety, public safety or certain
offences provided that, [in so doing,| they maintain the confidentiality of service secrets,
observe the principle of the presumption of innocence, respect personality rights
[személyiséghez fz3d6 jogok] and do not prejudice the examination and investigation
of cases ...”

,»A rendér, a sajtd, a radio és a televizié megkeresése alapjan a kozlekedés-, a kézbiztonsag
kérdéseirl, egyes blncselekményekrdl, a szolgalati titok megbrzésével, az igyek
vizsgalatanak és felderitésének veszélyeztetése nélkil, valamint az artatlansag vélelmének
figyelembe vételével és a személyiséghez fiz6d6 jogok tiszteletben tartisaval
nyilatkozhat ...”
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Regulation 472

»--- [Police officers| shall be entitled to give lectures on — or to participate in radio or
television programmes concerning — politics, science, literature or sport without prior
authorisation but on condition that no reference is made to their police service.”

»--- [A renddr] politikai, tudomanyos, szépirodalmi és sport témaju el6adasokat,
szereplést (a radioban és a televizidban is) engedély nélkiil vallalhat rend6ri allasara valo
utalas nélkil.”

Regulation 473

,Police officers shall have the right to make statements and publish articles in Ministry
of the Interior publications without permission, while observing the rules on service and
official secrets.”

,»A Beliigyminisztérium lapjaiban a szolgalati- és az allamtitokra vonatkozé szabalyok
betartasaval a rendér engedély nélkil nyilatkozhat és publikalhat.”

Regulation 474

,»Police officers shall not be entitled to publish textbooks and documentary literature
related to police activities save with prior authorisation ...”

,»A rendéri vonatkozasu kérdéseket targyal6 szak- és tényirodalmi mivet a rendér csak
el6zetes engedéllyel jelentetheti meg ...”

Regulation 477
,Police officers shall be entitled to publish works of fiction ... and works on science,
politics or sport ... that are unrelated to police activities without permission but on

condition that no reference is made to their police service.”

,»A rendér — a rendori allasra vald utalds nélkil — szabadon kozolheti, illetve kiadhatja a
nem renddri vonatkozasu szépirodalmi ..., tudomdnyos, politikai kérdéseket targyalo,
sporttal foglalkoz6 muveit ...”

20. Decree no. 3/1995 of 1 March 1995 of the Minister of the Interior (,,the 1995
Regulations”), which was adopted under the 1994 Police Act in order to implement its
provisions and which laid down service regulations for the police, entered into force on
31 March 1995. It provides:

Section 106(5)

,,Police officers, in their capacity as representatives of the police or experts, shall not give
statements to the press or participate in radio or television programmes or in films, unless
permitted to do so by the Head of the National Police or one of his deputies. No
permission is needed for giving scientific or cultural lectures or for other public
appearances of a similar nature (including participation in radio or television
programmes) if no reference is made to police service.”

»A rendér a rendSrség képviselSjeként, szakértSjeként a sajtéban, a radié és televizid
mdusoraiban, filmekben csak az orszagos rendSrfékapitany, illetve helyettesei el6zetes
hozzajarulasaval szerepelhet. A rendéri allasra utalds nélkal tartott tudomanyos, kulturalis
el6addsok megtartasahoz, ilyen iranyd egyéb koézszerepléshez beleértve a radidban és
televiziéban torténd szereplést is) engedély nem kell.”

Section 106(6)

,Police officers shall have the right to make statements and publish articles in police
publications without permission, while observing the rules on service and official
secrets.”

200



,»A rend6rség lapjaiban a szolgélati és az allamtitokra vonatkozo szabalyok betartdsaval a
rend6r engedély nélkil nyilatkozhat és publikalhat.”

Section 106(9)

»Members of the police force, in their capacity as police officers, shall not make public
appearances unless authorised to do so by the head of the police department. On such
occasions police officers shall refrain from making political statements and shall evince a
neutral attitude towards any social organisation [tirsadalmi szervezetek].”

»Nyilvanos szerepléshez (ha az renddrként torténik) engedélyt kell kérni a
rend6rfSkapitanytol. A rend6r ilyen kozéleti szereplése soran tartézkodjék a politikai
nyilatkozatoktdl, magatartisa a tarsadalmi szervezeteket illetGen semleges legyen.”
Section 106(10)

,Police officers shall have the right to participate in lawfully organised ... gatherings in
their leisure time. On such occasions they shall refrain from wearing uniform and carrying
their service gun or other firearms lawfully in their possession. Where the gathering is
ordered to be dissolved, they shall immediately leave .”

»A rendér szabad idejében részt vehet a ... jogszerlen tartott rendezvényen. Ilyen
esetben egyenruhat nem viselhet. Szolgalati vagy mas jogszer(ien tartott 16fegyverét nem
tarthatja maganal. Ha a rendezvény feloszlatasara kertl sor, kiteles a helyszint azonnal
6nként elhagyni.”

Proceedings before the commission

21. Mr Laszl6 Rekvényi applied to the Commission on 20 April 1994. He alleged that the
prohibitions contained in Article 40/B § 4 of the Hungarian Constitution infringed his
rights under Articles 10 and 11 of the Convention taken either alone or together with
Article 14.

22. The Commission declared the application (no. 25390/94) admissible on 11 April
1997. In its report of 9 July 1998 (former Article 31 of the Convention), it expressed the
opinion that there had been a violation of Article 10 (twenty-one votes to nine); that there
had been no violation of Article 11 (twenty-one votes to nine); that it was not necessary
to examine the applicant’s complaint under Article 14 read in conjunction with Article
10 (twenty-five votes to five) and that there had been no violation of Article 14 read in
conjunction with Article 11 (twenty-two votes to eight). The full text of the Commission’s
opinion and of the four partly dissenting opinions contained in the report is reproduced
as an annex to this judgment.

Final submissions to the court

23. The applicant requested the Court in his memorial to find the respondent State in
breach of its obligations under Articles 10 and 11 of the Convention taken either alone
or together with Article 14 and to award him just satisfaction under Article 41.

The Government, for their part, invited the Court to reject the applicant’s complaints
under Articles 10 and 11 of the Convention both taken alone and together with Atticle
14.
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The law
I. Alleged violation of article 10 of the convention

24. The applicant maintained that the prohibition on engaging in ,,political activities”
contained in Article 40/B § 4 of the Hungarian Constitution amounted to an unjustified
interference with his right to freedom of expression, in violation of Article 10 of the
Convention, which provides:

»1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

25. The Commission arrived at the same conclusion, finding that the impugned
prohibition was vague and sweeping, and could not, therefore, be regarded as being
,»prescribed by law” as required by paragraph 2 of Article 10.

The Government did not dispute that the applicant could rely on the guarantees
contained in Article 10; nor did they deny that the prohibition interfered with the exercise
of his rights under that Article. They contended, however, that the interference was
justified under the second paragraph of Article 10.

A. As to the applicability of Article 10 and the existence of an interference

26. The Court takes it for granted that the pursuit of activities of a political nature comes
within the ambit of Article 10 in so far as freedom of political debate constitutes a
particular aspect of freedom of expression. Indeed, freedom of political debate is at the
very core of the concept of a democratic society (see the Lingens v. Austria judgment of
8 July 1986, Series A no. 103, p. 26, § 42). Furthermore, the guarantees contained in
Article 10 of the Convention extend to military personnel and civil servants (see the Engel
and Others v. the Netherlands judgment of 8 June 1976, Series A no. 22, pp. 41-42, §
100; and the Vogt v. Germany judgment of 26 September 1995, Series A no. 323, pp. 22-
23, § 43). The Court sees no reason to come to a different conclusion in respect of police
officers and this has not been disputed by those appearing before the Court.

Nor has it been contested that the prohibition, by curtailing the applicant’s involvement
in political activities, interfered with the exercise of his right to freedom of expression.
The Court for its part also finds that there has been an interference with the applicant’s
right to freedom of expression.

B. As to whether the interference was justified

27. Such an interference gives rise to a breach of Article 10 unless it can be shown that it
was ,,prescribed by law”, pursued one or more legitimate aim or aims as defined in
paragraph 2 and was ,,necessary in a democratic society” to attain them.

1. ,,Prescribed by law”

(a) Submissions of those appearing before the Court
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(1) The applicant

28. The applicant submitted that the prohibition at issue was of an unacceptably general
character and was open to arbitrary interpretations. A general constitutional ban on
political activities contradicted any legislation of a lower level permitting certain activities
of a political nature. Since the notion of ,,political activities” was not defined in any
Hungarian law, it was not foreseeable whether or not a certain activity fell under the
prohibition. This legal situation had prevailed without interruption since 1 January 1994
and had not been rectified by any subsequent legislation, including the 1994 Police Act.
(i) The Government

29. In the proceedings before the Commission, the Government argued that the 1994
Police Act and the 1995 Regulations had provided a legal framework detailed enough to
define the restrictions on political activities by police officers in a manner compatible
with Article 10 § 2.

30. In their pleadings before the Court, the Government relied on Article 78 of the
Hungarian Constitution (see paragraph 13 above) as regards the alleged contradiction
between the constitutional restriction and the permissive legislation of a lower level and
explained that the two were not in conflict but complemented each other. They
maintained that in the Hungarian legal system it was the practice that certain provisions
of the Constitution could properly be interpreted only if read together with legislation of
a lower level completing and explaining their precise content. Contemporary legislative
techniques often left it to laws lower in the hierarchy to define general notions used in
higher laws — a law-making method not uncommon at least in continental legal systems
and never in principle disapproved by the Convention organs. In any event, the
Constitutional Court had the competence to rule on any potential contradiction between
the Constitution and other legislation.

31. Furthermore, the legislation in force both prior and subsequent to the adoption of
the 1994 Police Act and the 1995 Regulations met the requirements of foreseeability, the
latter two instruments having merely recodified provisions already in force. Therefore,
the constitutional restriction in question was ,,prescribed by law” at all times subsequent
to its entry into force. Prior to 1 October 1994, the conditions governing various activities
of a political nature, whereby police officers have always been permitted to exercise
certain rights relating to freedom of expression, were laid down, inter alia, in Law no. 34
of 1989 on parliamentary elections, Law no. 55 of 1990 on the legal status of members
of Patliament, Law no. 64 of 1990 on the election of members of local authorities and
mayors, and Law no. 17 of 1989 on referenda (the right to collect ,,nomination coupons”,
expound election programmes, promote candidates, organise election campaign
meetings, nominate candidates, vote in and stand for elections to Parliament, local
authorities and the office of mayor and to participate in referenda) and also in the 1990
Regulations (the right to join trade unions, associations and other organisations
representing and protecting police officers’ interests, to participate in peaceful assemblies,
make statements to the press, participate in radio or television programmes or publish
works on politics, etc.) (see paragraphs 14 to 17 and 19 above).

(iii) The Commission

32. In its report the Commission, after examining the relevant domestic law as presented
by the Government in the proceedings before it, observed that the 1994 Police Act and
the 1995 Regulations had entered into force only in October 1994 and March 1995
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respectively. The Commission, therefore, came to the conclusion that in the relevant
petiod the impugned restriction had been based solely on Article 40/B § 4 of the
Constitution. Moreover, it considered that the notion of ,,political activities” was vague
and sweeping and that the Government had not adduced any case-law interpreting this
term. The constitutional restriction itself was not, therefore, precise enough to enable the
applicant to regulate his conduct in the matter. The Commission concluded that, the
requirement of foreseeability thus not having been met, the interference was not
,»prescribed by law”.

33. In her submissions to the Court, the Commission’s Delegate explained that the
various laws referred to by the Government in their memorial and, in particular, the 1990
Regulations, had been adopted prior to the impugned amendment to the Constitution.
The only legal provisions which could be regarded as having further defined the
constitutional restriction on political activities by police officers were to be found in the
1994 Police Act and the 1995 Regulations. Consequently, it was not until the 1994 Police
Act and the 1995 Regulations came into force that the legal situation had met the
requirement of foreseeability.

(b) The Court’s assessment

34. According to the Court’s well-established case-law, one of the requirements flowing
from the expression ,,prescribed by law” is foreseeability. Thus, a norm cannot be
regarded as a ,Jaw” unless it is formulated with sufficient precision to enable the citizen
to regulate his conduct: he must be able — if need be with appropriate advice — to foresee,
to a degree that is reasonable in the circumstances, the consequences which a given action
may entail. Those consequences need not be foreseeable with absolute certainty:
experience shows this to be unattainable. Again, whilst certainty is highly desirable, it may
bring in its train excessive rigidity and the law must be able to keep pace with changing
circumstances. Accordingly, many laws are inevitably couched in terms which, to a greater
or lesser extent, are vague and whose interpretation and application are questions of
practice (see the Sunday Times v. the United Kingdom (no. 1) judgment of 26 April 1979,
Series A no. 30, p. 31, § 49, and the Kokkinakis v. Greece judgment of 25 May 1993,
Series A no. 260-A, p. 19, § 40). The role of adjudication vested in the courts is precisely
to dissipate such interpretational doubts as remain (see, mutatis mutandis, the Cantoni v.
France judgment of 15 November 1996, Reports of Judgments and

Decisions 1996-V, p. 1628, § 32). The level of precision required of domestic legislation
— which cannot in any case provide for every eventuality — depends to a considerable
degree on the content of the instrument in question, the field it is designed to cover and
the number and status of those to whom it is addressed (see the previously cited Vogt
judgment, p. 24, § 48). Because of the general nature of constitutional provisions, the
level of precision required of them may be lower than for other legislation.

35. The Court notes the Government’s submission that Atrticle 40/B § 4 of the
Constitution, which contains the generic term ,,political activities”, is subject to
interpretation and is to be read in conjunction with complementary provisions contained
in the various laws cited and the 1990 Regulations (see paragraphs 14 to 17, 19 and 31
above). As has been recalled many times in the Court’s case-law, it is primarily for the
national authorities to interpret and apply domestic law (see, for example, the Chorherr
v. Austria judgment of 25 August 1993, Series A no. 266-B, pp. 35-36, § 25). In the
absence of any domestic precedents to the opposite effect adduced by the applicant, the
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Court considers that the detailed provisions invoked by the Government cannot be held
to be in contradiction with the general wording of the Constitution. Further, the adoption
of the constitutional amendment in question did not result in the annulment of the 1990
Regulations, which were therefore in force when the impugned circular letters were
issued. As a consequence, there appears to have existed at the relevant time a framework
of provisions partly permitting — occasionally subject to authorisation — and partly
restricting the participation of police officers in certain kinds of political activity.

36. As to the wording of these provisions, it is inevitable, in the Court’s opinion, that
conduct which may entail involvement in political activities cannot be defined with
absolute precision. It seems, therefore, acceptable for the 1990 Regulations (see
paragraph 19 above) — as for the 1994 Police Act and the 1995 Regulations (see
paragraphs 18 and 20 above) — to lay down the conditions for undertaking types of
conduct and activities with potential political aspects, such as participation in peaceful
assemblies, making statements to the press, participating in radio or television
programmes, publications or joining trade unions, associations or other organisations
representing and protecting police officers’ interests.

37. The Court is satisfied that in the circumstances these provisions were clear enough
to enable the applicant to regulate his conduct accordingly. Even accepting that it might
not be possible on occasions for police officers to determine with certainty whether a
given action would or would not —against the background of the 1990 Regulations — fall
foul of Article 40/B § 4 of the Constitution, it was nevertheless open to them to seek
advice beforehand from their superior or clarification of the law by means of a court
judgment.

38. Having regard to these considerations, the Court finds that the interference was
,»prescribed by law” for the purposes of paragraph 2 of Article 10.

2. Legitimate aim

39. The Government submitted that the constitutional provision in question was aimed
at depoliticising the police, and this during a period when Hungary was being transformed
from a totalitarian regime to a pluralistic democracy. In view of the police’s past
commitment to the ruling political party, the restriction served the purpose of protecting
national security and public safety as well as preventing disorder.

40. Neither the applicant nor the Commission expressed an opinion on this point.

41. In the present case the obligation imposed on certain categories of public officials
including police officers to refrain from political activities is intended to depoliticise the
services concerned and thereby to contribute to the consolidation and maintenance of
pluralistic democracy in the country. The Court notes that Hungary is not alone, in that
a number of Contracting States restrict certain political activities on the part of their
police. Police officers are invested with coercive powers to regulate the conduct of
citizens, in some countries being authorised to carry arms in the discharge of their duties.
Ultimately the police force is at the service of the State. Members of the public are
therefore entitled to expect that in their dealings with the police they are confronted with
politically neutral officers who are detached from the political fray, to paraphrase the
language of the recent judgment in the case of Ahmed and Others v. the United Kingdom
(judgment of 2 September 1998, Reports 1998-VI, pp. 2376-77, § 53, which judgment
concerned the compatibility with Article 10 of restrictions on the involvement of senior
local government officers in certain types of political activity). In the Court’s view, the
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desire to ensure that the crucial role of the police in society is not compromised through
the corrosion of the political neutrality of its officers is one that is compatible with
democratic principles.

This objective takes on a special historical significance in Hungary because of that
country’s experience of a totalitarian regime which relied to a great extent on its police’s
direct commitment to the ruling party (see, mutatis mutandis, the previously cited Vogt
judgment, p. 25, § 51).

Accordingly, the Court concludes that the restriction in question pursued legitimate aims
within the meaning of paragraph 2 of Article 10, namely the protection of national
security and public safety and the prevention of disorder.

3. ,Necessary in a democratic society”

(a) General principles

42. In its above-mentioned Vogt judgment (pp. 25-26, § 52) the Court summarised as
follows the basic principles concerning Article 10 as laid down in its case-law:

(i) Freedom of expression constitutes one of the essential foundations of a democratic
society and one of the basic conditions for its progress and each individual’s self-
fulfilment. Subject to paragraph 2 of Article 10, it is applicable not only to ,,information”
or ,ideas” that are favourably received or regarded as inoffensive or as a matter of
indifference, but also to those that offend, shock or disturb; such are the demands of that
pluralism, tolerance and broadmindedness without which there is no ,,democratic
society”. Freedom of expression, as enshrined in Article 10, is subject to a number of
exceptions which, however, must be narrowly interpreted and the necessity for any
restrictions must be convincingly established.

(i) The adjective ,,necessary”, within the meaning of Article 10 § 2 implies the existence
of a ,,pressing social need”. The Contracting States have a certain margin of appreciation
in assessing whether such a need exists, but it goes hand in hand with a European
supervision, embracing both the law and the decisions applying it, even those given by
independent courts. The Court is therefore empowered to give the final ruling on
whether a ,,restriction” is reconcilable with freedom of expression as protected by Article
10.

(iii) The Court’s task, in exercising its supervisory jurisdiction, is not to take the place of
the competent national authorities but rather to review under Article 10 the decisions
they delivered pursuant to their power of appreciation. This does not mean that the
supervision is limited to ascertaining whether the respondent State exercised its discretion
reasonably, carefully and in good faith; what the Court has to do is to look at the
interference complained of in the light of the case as a whole and determine whether it
was ,,proportionate to the legitimate aim pursued” and whether the reasons adduced by
the national authorities to justify it are ,,relevant and sufficient”. In so doing, the Court
has to satisfy itself that the national authorities applied standards which were in
conformity with the principles embodied in Article 10 and, moreover, that they based
their decisions on an acceptable assessment of the relevant facts.

43. In the same judgment the Court declared that ,,these principles apply also to civil
servants. Although it is legitimate for a State to impose on civil servants, on account of
their status, a duty of discretion, civil servants are individuals and, as such, qualify for the
protection of Article 10 of the Convention. It therefore falls to the Court, having regard
to the citcumstances of each case, to determine whether a fair balance has been
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struck between the fundamental right of the individual to freedom of expression and the
legitimate interest of a democratic State in ensuring that its civil service propetly furthers
the purposes enumerated in Article 10 § 2. In carrying out this review, the Court will bear
in mind that whenever civil servants’ right to freedom of expression is in issue the ‘duties
and responsibilities’ referred to in Article 10 § 2 assume a special significance, which
justifies leaving to the national authorities a certain margin of appreciation in determining
whether the impugned interference is proportionate” to the legitimate aim in question
(p- 26, § 53). Such considerations apply equally to military personnel (see the previously
cited Engel and Others judgment, pp. 23 and 41-42, §§ 54 and 100) and police officers
(see paragraph 26 above).

(b) Application of the above principles to the instant case

44. The Government contended that for decades preceding Hungary’s return to
democracy in 1989 to 1990, the police had been a self-avowed tool of the ruling party
and had taken an active part in the implementation of the party policies. Career members
of the police were expected to be politically committed to the ruling party. Given
Hungary’s peaceful and gradual transformation towards pluralism without a general
purge in the public administration, it was necessary to depoliticise, inter alia, the police
and restrict the political activities of its members so that the public should no longer
regard the police as a supporter of the totalitarian regime but rather as a guardian of
democratic institutions.

45. Neither the applicant nor the Commission expressed an opinion on this point.

46. Bearing in mind the role of the police in society, the Court has recognised that it is a
legitimate aim in any democratic society to have a politically neutral police force (see
paragraph 41 above). In view of the particular history of some Contracting States, the
national authorities of these States may, so as to ensure the consolidation and
maintenance of democracy, consider it necessary to have constitutional safeguards to
achieve this aim by restricting the freedom of police officers to engage in political
activities and, in particular, political debate.

What remains to be determined is whether the particular restrictions imposed in the
present case can be regarded as ,,necessary in a democratic society”.

47. The Court observes that between 1949 and 1989 Hungary was ruled by one political
party. Membership of that party was, in many social spheres, expected as a manifestation
of the individual’s commitment to the regime. This expectation was even more
pronounced within the military and the police, where party membership on the part of
the vast majority of serving staff guaranteed that the ruling party’s political will was
directly implemented. This is precisely the vice that rules on the political neutrality of the
police are designed to prevent. It was not until 1989 that Hungarian society succeeded in
building up the institutions of a pluralistic democracy, leading to the first multi-party
patliamentary elections in more than forty years being held in 1990. The impugned
amendment to the Constitution was adopted some months prior to the second
democratic parliamentary elections in 1994.

48. Regard being had to the margin of appreciation left to the national authorities in this
area, the Court finds that, especially against this historical background, the relevant
measures taken in Hungary in order to protect the police force from the direct influence
of party politics can be seen as answering a ,,pressing social need” in a democratic society.
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49. As to the extent of the restriction on the applicant’s freedom of expression, although
the wording of Article 40/B § 4 might prima facie suggest that what is in issue is an
absolute ban on political activities, an examination of the relevant laws shows that police
officers have in fact remained entitled to undertake some activities enabling them to
articulate their political opinions and preferences. Notably, whilst sometimes subject to
restrictions imposed in the interest of the service, police officers have had the right to
expound election programmes, promote and nominate candidates, organise election
campaign meetings, vote in and stand for elections to Parliament, local authorities and
the office of mayor, participate in referenda, join trade unions, associations and other
organisations, participate in peaceful assemblies, make statements to the press, participate
in radio or television programmes or publish works on politics (see paragraphs 14 to 20
above). In these circumstances the scope and the effect of the impugned restrictions on
the applicant’s exercise of his freedom of expression do not appear excessive.

50. In the light of the foregoing considerations, the Court concludes that the means
employed in order to achieve the legitimate aims pursued were not disproportionate.
Accordingly, the impugned interference with the applicant’s freedom of expression is not
in violation of Atticle 10.

I1. Alleged violation of article 11 of the convention

51. The applicant submitted that the prohibition on joining a party, prescribed by Article
40/B § 4 of the Constitution, violated his right to freedom of association guaranteed
under Article 11 of the Convention which provides:

,»1. Everyone has the right to freedom of peaceful assembly and to freedom of association
with others, including the right to form and to join trade unions for the protection of his
interests.

2. No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are necessary in a democratic society in the interests of national
security or public safety, for the prevention of disorder or crime, for the protection of
health or morals or for the protection of the rights and freedoms of

others. This Article shall not prevent the imposition of lawful restrictions on the exercise
of these rights by members of the armed forces, of the police or of the administration of
the State.”

52. Both the Commission and the Government accepted that the facts complained of by
the applicant attracted the application of the safeguard set forth in Article 11 and that the
prohibition interfered with the exercise of his right under that Article. They took the
view, however, that the interference was justified under the last sentence of paragraph 2
of Article 11.

A. Submissions of those appearing before the Court as to whether the interference was
justified

1. The applicant

53. The applicant argued that while Regulation 433 of the 1990 Regulations, which
remained in force until March 1995, permitted police officers to be members of a party,
Atrticle 40/B § 4 of the Constitution expressly prohibited this as from 1 January 1994.
This situation, which lasted fifteen months, was contradictory and unconstitutional.
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Moreover, the aims of the impugned prohibition were not indicated in Hungarian law.
In fact, the prohibition could only be seen as serving political interests, and thus as not
pursuing a ,,legitimate aim” for the purposes of Article 11 § 2.

54. Furthermore, although the last sentence of paragraph 2 of Article 11 did not expressly
refer to the requirement of ,,necessity”, the restriction in issue nevertheless had to be
»necessary in a democratic society” in order to be justified under this paragraph, a
condition not met in the present case. The fact that Hungary had recently become a
pluralistic democracy and a member State of the Council of Europe should not give rise
to any leniency when examining the criteria for justification of the interference. Neither
could the interference be regarded as ,,proportionate” to the aims pursued, given that the
restriction in fact amounted to a complete ban on police officers’ exercise of their right
to freedom of association.

2. The Government

55. The Government expressed the view that, in any event, the last sentence of Article
11 § 2 provided sufficient justification for the impugned restriction on freedom of
association, should it not be justified under the first sentence of that paragraph. In their
opinion, the justification provided for in the last sentence was entirely independent of
that in the first sentence; otherwise the provision would be superfluous.

56. As to the requirement under the last sentence of Article 11 § 2 that a restriction be
»lawful”, the Government first pointed out that what was in issue was a provision of the
Hungarian Constitution. In reply to the

applicant’s argument that between January 1994 and March 1995 Regulation 433 of the
1990 Regulations had been in contradiction with the contested constitutional provision,
they explained that such ambiguities in the law were to be resolved by the Constitutional
Court.

They submitted that the wish to depoliticise the police could not be regarded as
»unlawful” in the sense of being arbitrary. In this respect they mainly reiterated their
arguments concerning Article 10 (see paragraphs 39 and 44 above) and maintained in
particular that the prohibition on party membership on the part of police officers had
been intended to contribute to the elimination of any direct party political influence on
the police by severing the institutional links which had previously existed between the
armed forces and the police on the one hand and political circles on the other.
Furthermore, the restriction in question could not be regarded as disproportionate to the
legitimate aims pursued, since police officers’ right to freedom of association had been
restricted exclusively in respect of political parties within the meaning of Law no. 33 of
1989 on political parties.

3. The Commission

57. The Commission was of the view that the prohibition in question fell to be examined
under the last sentence of paragraph 2 of Article 11. To be ,Jawful” for the purposes of
that sentence, a restriction must be in accordance with the national law and devoid of
arbitrariness. Having been prescribed by the Constitution, the restriction was to be
considered as being in accordance with the national law. As regards arbitrariness, the
Commission recalled that States must be given a wide discretion when ensuring the
protection of their national security (see the Leander v. Sweden judgment of 26 March
1987, Series A no. 116, p. 25, § 59 in fine). Against the background of Hungary’s recent
history and the repercussions of a politically committed police force exploited for decades
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by a totalitarian regime, the Commission considered that the efforts to depoliticise the
police could not be regarded as arbitrary. The prohibition was, therefore, also ,lawful”
within the wider meaning of that term in the second sentence of Article 11 § 2.

B. The Court’s assessment

58. Notwithstanding its autonomous role and particular sphere of application, Article 11
must in the present case also be considered in the light of Article 10. As the Court has
explained in previous judgments, ,,the protection of personal opinions, secured by Article
10, is one of the objectives of the freedoms of assembly and association as enshrined in
Article 117 (see the Vogt judgment cited above, p. 30, § 64).

59. The last sentence of paragraph 2 of Article 11 — which is undoubtedly applicable in
the present case — entitles States to impose ,,Jawful restrictions” on the exercise of the
right to freedom of association by members of the police.

Like the Commission, the Court considers that the term ,,Jawful” in this sentence alludes
to the very same concept of lawfulness as that to which the Convention refers elsewhere
when using the same or similar expressions, notably the expressions ,,in accordance with
the law” and ,,prescribed by law” found in the second paragraph of Articles 9 to 11. As
recalled above in relation to Article 10, the concept of lawfulness in the Convention,
apart from positing conformity with domestic law, also implies qualitative requirements
in the domestic law such as foreseeability and, generally, an absence of arbitrariness (see
paragraph 34 above).

60. In so far as the applicant criticises the basis in domestic law of the impugned
restriction (see paragraph 53 above), the Court reiterates that it is primarily for the
national authorities to interpret and apply domestic law, especially if there is a need to
elucidate doubtful points (see the S.W. v. the United Kingdom judgment of 22 November
1995, Series A no. 335-B, p. 42, § 36, and also the previously cited Chorherr and Cantoni
judgments). In the present case, however, the prohibition on membership of a political
party by police officers as contained in Article 40/B § 4 of the Constitution is in fact
unambiguous (see paragraph 13 above) and it would not appear to be arguable that
subordinate legislation introduced some four years earlier (Regulation 433 of Decree no.
1/1990 of 10 January 1990 — see paragraph 19 above) was capable of affecting the scope
of this prohibition. In the circumstances the Court concludes that the legal position was
sufficiently clear to enable the applicant to regulate his conduct and that the requirement
of foreseeability was accordingly satisfied. Further, the Court finds no ground for holding
the restriction imposed on the applicant’s exercise of his freedom of association to be
arbitrary. The contested restriction was consequently ,lawful” within the meaning of
Article 11 § 2.

61. Finally, it is not necessary in the present case to settle the disputed issue of the extent
to which the interference in question is, by virtue of the second sentence of Article 11 §
2, excluded from being subject to the conditions other than lawfulness enumerated in the
first sentence of that paragraph. For the reasons previously given in relation to Article 10
(see paragraphs 41 and 46 to 48 above), the Court considers that, in any event, the
interference with the applicant’s freedom of association satisfied those conditions (see,
mutatis mutandis, the previously cited Vogt judgment, p. 31, § 68).

62. In sum, the interference can be regarded as justified under paragraph 2 of Article 11.
Accordingly, there has been no violation of Article 11 either.
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ITI. Alleged violation of article 14 of the convention taken in conjunction with
articles 10 or 11

63. The applicant further alleged that the impugned prohibition on engaging in political
activities and on joining a party was discriminatory. He relied on Article 14 of the
Convention, which provides:

,» The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.”

64. In his memorial, the applicant did not address the issue under Article 14 taken in
conjunction with Article 10.

As to Article 14 taken in conjunction with Article 11, he argued that there was no
objective and reasonable justification for the prohibition on party membership, either in
respect of police officers or other groups of public servants. The issue of party affiliation
had in fact only very limited connection to the duties and responsibilities peculiar to
members of the armed forces and the police. Any difference in treatment as to the
possibility of joining a party should not be based on a prohibition of an unacceptably
general character.

65. The Government submitted that the restrictions in issue had been imposed not only
on police officers but members of the armed forces, judges, Constitutional Court judges
and public prosecutors as well. They maintained that any distinction between police
officers and other groups of citizens as to the exercise of the right to freedom of
expression — and, mutatis mutandis, freedom of association — could be justified on the
ground of differences between the conditions of military and of civil life and, more
specifically, by the duties and responsibilities peculiar to members of the armed forces
and the police. They referred in this respect to the Engel and Others judgment (judgment
cited above, p. 42, § 103).

66. The Commission did not find it necessary to examine the applicant’s complaint under
Article 14 taken in conjunction with Article 10.

As to Article 14 taken in conjunction with Article 11, the Commission observed that the
specific status of the applicant had already been taken into account when it had examined
the justification for the prohibition in question under Article 11 § 2. The Commission
found that those considerations were equally valid in the context of Article 14 and
concluded that there was no appearance of any discrimination in breach of that Article
taken in conjunction with Article 11.

67. The Court’s conclusions that the contested restrictions do not amount to a violation
of Articles 10 and 11 (see paragraphs 50 and 62 above) do not preclude the finding of a
violation of Article 14 of the Convention. While it is true that the guarantee laid down in
Article 14 has no independent existence

in the sense that under the terms of that Article it relates solely to ,,rights and freedoms
set forth in [the] Convention”, a measure which in itself is in conformity with the
requirements of the Article enshrining the right or freedom in question may however
infringe this Article when read in conjunction with Article 14 for the reason that it is of
a discriminatory nature (see the case ,,relating to certain aspects of the laws on the use of
languages in education in Belgium” (merits), judgment of 23 July 1968, Series A no. 6,
pp. 33-34,§ 9).
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68. The considerations underlying the Court’s conclusions that the interferences with the
applicant’s freedoms of expression and association were justified under Articles 10 § 2
and 11 § 2 have already taken into account the applicant’s special status as a police officer
(see paragraphs 41, 46 to 49 and 61 above). These considerations are equally valid in the
context of Article 14 and, even assuming that police officers can be taken to be in a
comparable position to ordinary citizens, justify the difference of treatment complained
of. There has accordingly been no violation of Atrticle 14 taken in conjunction with
Articles 10 or 11.

For these reasons, the court

1. Holds unanimously that there has been no violation of Article 10 of the Convention;
2. Holds by sixteen votes to one that there has been no violation of Article 11 of the
Convention;

3. Holds unanimously that there has been no violation of Article 14 of the Convention
taken in conjunction with Articles 10 or 11.

Done in English and in French, and delivered at a public hearing in the Human Rights
Building, Strasbourg, on 20 May 1999.

Luzius WILDHABER

President

Paul MAHONEY

Deputy Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of
Court, the partly dissenting opinion of Mr Fischbach is annexed to this judgment.

Partly dissenting opinion of judge Fischbach
(Translation)

While I agree with the majority that there has been no violation of Article 10, I regret
that I am unable to share its view that there has been no breach of Article 11 of the
Convention.

As I read the travaux préparatoires on Article 11 of the Convention (see paragraph IX,
pages 18 and 19), restrictions on freedom of association must not only be lawful, as
required by the second sentence of Article 11 § 2, they must also be necessary in a
democratic society.

I can see no convincing argument which, in a pluralist, democratic society, could justify
a ban on joining a political party.

On the contrary, I consider that the unhappy experiences suffered under the communist
regime ought to encourage political leaders to advocate a fresh approach so that the
democratic process can be consolidated and the future prepared for in a spirit of open-
mindedness and tolerance.

As the police are now no longer at the service of the communist party, but of democracy,
it is essential that change be accompanied by an approach fostering awareness of
democratic pluralism through divergent political views that fuel debate over ideas.
Banning the police from joining a political party amounts to depriving them of a right, if
not the democratic duty, which all citizens have to hold opinions and political
convictions, to take a close interest in public affairs and to participate in the fashioning
of the will of the people and of the State.
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Admittedly, the right to state one’s personal convictions by belonging to a party should
not be confused with either freedom to express opinions and political convictions
irrespective of time or place or, above all, with freedom to comment in public on the
actions of political leaders. Those are freedoms that have always to be reconciled with
the obligation of discretion to which all public servants and, a fortiori, members of the
police are subject by virtue of their duties to the executive of impartiality and loyalty.

It is for that reason that I share the majority’s view that there has been no violation of
Article 10.

However, the total ban on belonging to a political party and, consequently, the
legislature’s refusal to allow policemen to take part in the internal workings of a party is,
to my mind, disproportionate and made yet more unjust by the fact that the selfsame
legislature affords all members of the police the right to stand for elections at national,
local or

municipal level on condition that they inform the head of police of their intention to do
so and remain off duty from the sixtieth day preceding the election until publication of
the results.

I very much doubt the effectiveness of such a right to stand for election since its exercise
is highly dependent on the person concerned being given the freedom to familiarise
himself with a party’s ideas, working methods and machinery and, hence, enough time to
acquire a taste for politics and to begin a political career.
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SECOND SECTION
CASE OF SZIMA v. HUNGARY

(Application no. 29723/11)
JUDGMENT
STRASBOURG
9 October 2012
FINAL
11/02/2013

In the case of Szima v. Hungary,
The European Court of Human Rights (Second Section), sitting as a Chamber composed
of:
Francoise Tulkens, President,
Danuté Jociené,
Dragoljub Popovic,
Isabelle Berro-Lefévre,
Andras Sajo,
Isil Karakasg,
Guido Raimondi, judges,
and Stanley Naismith, Section Registrar,
Having deliberated in private on 11 September 2012,
Delivers the following judgment, which was adopted on that date:

Procedure

1. The case originated in an application (no. 29723/11) against the Republic of Hungary
lodged with the Court under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (,,the Convention”) by a Hungarian national, Ms Judit
Szima (,,the applicant”), on 28 April 2011.

2. The applicant was represented by Mr A.L. Molnar, a lawyer practising in Budapest. The
Hungarian Government (,,the Government”) were represented by Mr Z. Tallédi, Co-
Agent, Ministry of Public Administration and Justice.

3. The applicant complained under Article 10 of the Convention that her conviction for
some statements she had published on the Internet had amounted to a breach of her
right to freedom of expression, especially in view of the fact that she could not prove the
truth about the impugned allegations.

4. On 23 November 2011 the application was communicated to the Government. It was
also decided to rule on the admissibility and merits of the application at the same time
(Article 29 § 1).

The facts
I. The circumstances of the case

5. The applicant was born in 1960 and lives in Szekszard.

6. The applicant, a retired senior police officer, was at the material time the chairperson
of Tettrekész Police Trade Union. Between May 2007 and July 2009 she published a
number of writings on the Trade Union’s website, which was effectively under her
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editorial control, concerning outstanding remunerations due to police staff, alleged
nepotism and undue political influence in the force, as well as dubious qualifications of
senior police staff.

7. The applicant was indicted for instigation to insubordination. On 29 April 2010 the
Military Bench of the Budapest Regional Court found her guilty as charged and sentenced
her to a fine and demotion. The court did not sustain the applicant’s defence according
to which the publication of such allegations belonged to the core of a trade union’s
activities. It held that those allegations were capable of causing insubordination and as
such were hardly or not at all susceptible to any proof of their veracity.

8. The Regional Court based its judgment inter alia on the following statements published
by the applicant on the Internet:

(1) ,,The staff are regulatly required to work overtime without remuneration...” ,,For
years, clearly due allowances have not been paid to low-ranking staff...” ,,Currently it is
almost a prerequisite of becoming a senior police officer to have a political background
or to be a relative or a descendant of other senior police officers.” ,,The senior police
officers’ obvious violations of the law set a bad example for the force.” ,, This is typical
of senior police officers: they commit violations and infringements, and then, if we point
this out, their reaction is striking back without any principles, suing and accusing of
incitement in order to counter our suggestions to renew and clean up the force.” ,,Why
are we wondering at the infringements of police officers if law-breaking and tyrannising
senior police officers go unpunishedr”

(2) ,,The uninhibited infringements of the law committed by senior police officers placing
themselves above the law go unpunished, and what is more, they are even decorated
when, on order of the political authority in power, thousands, tens of thousands of
discontented and underprivileged people are beaten by jaded police officers on the
streets.” ,/The “Tettrekész’ Police Trade Union commiserates with those Hungarian
citizens whose human dignity and human rights were violated and affronted by acts of a
prostituted leadership and of our criminal ‘colleagues’ and apologises for that.”

(3) ,,Police staff are getting more and more underprivileged and humiliated by their own
leaders.” ,,Some senior police officers are active in trying to obtain that average citizens
be punished rather than ‘served and protected’ by the police officers on the streets.”
,»Some well-paid senior police officers unprofessionally incite ordinary citizens and police
officers against each other.” ,We constantly request the review of the often
unprofessional selection procedure of senior police officers, but to no avail, because thete
is apparently no need for a citizen-friendly police.”

(4) ,, The senior police officers again demonstrated that they were incapable of upholding
the public order in a party-neutral and politically neutral way... It is proven again that the
Hungarian Police’s primary objective is first and foremost not to maintain public order
for the taxpaying citizens but to uphold the reign of current political leaders who have
led Hungaty into economic and moral distress.” ,,The reputation of the Police has
reached previously unseen depths because of the acts of the unprofessional and anti-
national senior police officers non-complying with the spirit of the police oath.” It is
obvious that the Police’s core leadership is, in an unacceptable way, politically committed
to the government of the country and that of the capital.”

(5) ,,The Head of the National Police Department is demonstrating every day that he is
much more able to write obscene poems than to lead the Police; moreover, he is

215



considerably much better in being an obstacle to the work of “Tettrekész’ Police Trade
Union and in managing a police pop band than in cooperating with a representative trade
union of the Police with the highest number of police officer members.” ,,A chaotic and
highly unprofessional leadership is ruining the rest of the Police’s reputation from day to
day.”

9. On 8 December 2010 the Military Bench of the Budapest Court of Appeal upheld the
applicant’s conviction under section 357 of the Criminal Code. It held that the
publication of the documents by the applicant had gone beyond her freedom of
expression, given the particularities of the armed body to which she belonged. In the
court’s opinion, the views contained in the documents constituted one-sided criticism
whose truthfulness could and should not be proven.

II. Relevant domestic law

10. Act No. XX of 1949 on the Constitution (as in force at the material time) provides
as follows:

Article 59

»(1) In the Republic of Hungary everyone shall have the right to good reputation, the
inviolability of his home, and the protection of privacy and personal data.”

Article 61

»»(1) In the Republic of Hungary everyone shall have the right to freedom of expression
and to receive and impart information of public interest.”

11. Act no. XLIIT of 1996 on the Service of Members of Professional Staff of the Armed
Forces provides as follows:

Section 18 — Freedom of expression

»(1) Members of professional staff of the police force and of the civilian national security
services shall not be members of a political party and shall not engage in political
activities.

(2) Members of professional staff shall not hold a position in a political party and shall
not undertake public appearance in the name or interest of a political party, apart from
standing as a candidate in parliamentary, European or municipal elections.

(3) Members of professional staff shall not engage in political activities at the place of
service or while performing service tasks.

(4) Except for the case regulated under section 69, members of professional staff shall
not criticise, or express an opinion about, a measure ot order received unless they do so
within the scope of their activities securing rights and interests; moreover, they shall not
make statements injurious to the order and discipline of the setvice and shall not express
a private opinion in official proceedings by using media publicity.

(5) Members of professional staff shall not produce or disseminate publications harmful
to the order and discipline of the service and shall not place such posters, announcements
or emblems anywhere.

(6) Announcements of the professional members’ representation organisations falling
within their scope of activities may be published in the locally customary manner. ...”
Section 29

»(1) For the purposes of this Act, ,trade union” shall mean any representation
organisation — irrespective of its actual designation — of members of professional staff,
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whose aim is the representation and protection of the service-related interests of
members of professional staff.

(2) The trade union shall be entitled to

a) operate within the armed forces and to involve its members in its activity;

b) provide information for the members of professional staff about their rights and duties
affecting their financial, social, cultural, living and service conditions;

¢) represent its members vis-a-vis the organisational unit or before state organs in respect
of issues affecting their service relationship or — upon authorisation — before a court or
other authority or body in respect of issues affecting their living- and service conditions.
(3) The trade union shall have the right to exercise the following rights vis-a-vis the
organisational unit:

a) may request information on any issues related to members of professional staff’s
service-related financial, social and cultural interests;

b) may communicate its position and opinion on the commandet’s (head’s) measure
(decision) concerning an issue falling under point a) to the commander in charge of the
unit and may initiate consultations in such matters;

¢) may, during official working hours or — in justified cases — in service hours check
observance of the rules governing service and working conditions — including healthy
and safe service performance — and may request information and data on the
implementation of those rules, which information and data shall be provided for the trade
union. Such checks may not endanger or hinder the performance of the service tasks.
(4) The trade union may draw the attention of the head of the organ in charge of the
implementation of the rules to the shortcomings and omissions perceived in the course
of the check. If the head fails to take the necessary action in due time, the trade union
may institute appropriate proceedings. The body having conducted the proceedings shall
be obliged to inform the trade union of the findings of the proceedings.

(5) The rights specified under subsections (3)-(4) shall, in respect of issues falling into the
supervisory bodies’ scope of direction, be vested in the representative trade union within
the given organisation. ...”

Section 69

“(1) While performing their service, members of professional staff shall be obliged to
execute the orders of a supervisor or the instructions of a superior officer, unless they
would commit a criminal offence thereby.

(2) Except for the case specified in subsection (1), members of professional staff may not
refuse the execution of an unlawful order. Where, however, the unlawful nature of the
order was recognised, it shall immediately be drawn to the superior officer’s attention. If
the supervisor upholds his order or the superior officer upholds his instruction, it must
— upon request — be given in writing. Liability for the execution of an unlawful order or
provision shall be borne solely by the issuer of the order or the instruction. ...”

Section 194 — Service complaint

»(1) Members of professional staff or — upon their authorisation and on their behalf— a
representation organisation or an attorney at law may file a service complaint if they find
prejudicial a service-related decision, measure or their omission, not regulated under
section 195 of this Act.

(2) A service complaint against an employer’s measure in connection with the termination
of the service relationship, establishment of conflict of interest, or the unilateral
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modification of the service relationship by the armed forces affecting the membet’s
position, shall be filed by the member of professional staff within 15 days from the
communication of the employer’s measure. In other cases service complaints shall be
filed within the period of limitation applicable to the enforcement of the claim at issue.
(3) The complaint shall be filed with the supervisor who took (omitted to take) the
decision and who shall — in case he fails to grant it — transfer the case, together with the
case files, to the supervisor-commander without delay. Unless specified otherwise under
the law, the supervisor-commander shall decide on the complaint within 30 days and
shall communicate his decision to the complainant. This time limit may be extended on
one occasion for another 30 days.

(4) No person shall be restricted in exercising his right to file a complaint. No
complainant shall suffer any detriment in case his complaint is found ill-founded, except
where intentional infringement of discipline, regulatory offence, or a criminal offence has
been committed.

(5) The exercise of the right of complaint specified in another law shall not be affected
by this Act.”

Section 195 — Complaint and appeal against a decision

»(1) A first instance decision related to the service relationship and taken in proceedings
conducted within the armed forces may — unless this Act provides otherwise — be
challenged by a member of professional staff by filing a complaint ... or an appeal ...
against the decision within 15 days from its service.

(2) Appeal against a decision brought in relation with the service obligations of a deceased
member of professional staff may be lodged by a close relative.

(3) The complaint or appeal shall — unless this Act provides otherwise — be determined
within 30 days by the service supervisor or the organ designated by the minister. This
time-limit may be extended on one occasion for another 30 days.”

12. Act No. IV of 1978 on the Criminal Code provides as follows:

Section 357 — Incitement

»(1) Anyone who incites discontent among soldiers towards a

superior, a command or in general towards the order of service or discipline, is guilty of
a misdemeanour punishable by imprisonment of up to one year.

(2) The punishment shall be imprisonment for up to three years if:

a) the incitement is committed in the course of the performance of service;

b) the incitement entails considerable disadvantage for the service or discipline.”

The law
I. Alleged violation of Article 10 read in the light of Article 11 of the convention

13. The applicant complained that the criminal proceedings conducted against her on
account of some statements which she had published on the Internet, as part of her trade-
union activity, amounted to a breach of her right to freedom of expression as provided
in Article 10 of the Convention.

The Court considers that — against the background that the applicant is a trade-union
leader — this complaint falls to be examined under Article 10 which will be interpreted in
the light of Article 11 of the Convention (see Palomo Sanchez and Others v. Spain [GC],
nos. 28955/06, 28957/06, 28959/06 and 28964/06, § 52 in fine, ECHR-2011).

Article 10 provides as relevant:
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,»1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. ...

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

Article 11 provides as relevant:

,»1. Everyone has the right to freedom of peaceful assembly and to freedom of association
with others, including the right to form and to join trade unions for the protection of his
interests.

2. No restrictions shall be placed on the exercise of these rights other than such as are
prescribed by law and are necessary in a democratic society ... for the protection of health
or morals or for the protection of the rights and freedoms of others ...”

14. The Government contested the applicant’s arguments.

A. Admissibility

15. The Court notes that this complaint is not manifestly ill-founded within the meaning
of Article 35 § 3 (a) of the Convention. It further notes that it is not inadmissible on any
other grounds. It must therefore be declared admissible.

B. Merits

1. Arguments of the parties

a. The Government

16. The Government did not contest that there had been an interference with the
applicant’s freedom of expression. However, they pointed out that according to Article
10 § 2 of the Convention, this right might be subject to certain limitations. Section 18 of
the Act on the Service of Members of Professional Staff of the Armed Forces restricted
the freedom of expression of the armed forces’ professional staff. Decision no. 8/2004.
(111.25.) AB of the Constitutional Court had found this limitation to be in compliance
with the Constitution. That court argued that orders and instructions might be criticised
by lodging a service complaint (section 194 of the Service Act) or through a
representative organisation (section 29). The assessment of criticism should be different
depending on the type of service within the armed forces and whether it had occurred in
an armed conflict, state of danger or emergency, or in peace. Thus, the limitation on the
right to freedom of expression was necessary to ensure the undisturbed performance of
tasks of the armed forces, and could not be regarded as disproportionate in view of the
specific nature of the service relationship.

17. The Government further observed that according to the Court’s case-law, States had
the possibility to impose restrictions on freedom of expression where there was a real
threat to military discipline. However, proposals for reforms must be tolerated in the
army of a democratic State.

18. As established by the domestic courts, in the present case the applicant’s opinion had
not been expressed in connection with the trade union’s operation. The incriminated
statements had gone beyond the limits of freedom of expression provided in section
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29(2)(c) of the Service Act and had not concerned any proposals for reform. The
domestic courts examined them thoroughly and found the incriminated statements to be
devoid of factual basis and sometimes even defamatory and libellous. No intention to
identify or remedy problems or anomalies had been detected in the applicant’s
statements; on the other hand, they had been likely to disrupt military discipline.

19. Moreover, the application of a criminal punishment could not be considered as
disproportionate in the circumstances. In order to establish incitement, not only should
the statement be injurious to the order and discipline of the service, but must also incite
discontent among soldiers. In light of the ultima ratio character of criminal law, not all
conduct injurious to the order and discipline of the service was sanctioned by criminal
punishments. Conduct that did not reach the criminally relevant threshold of
dangerousness to society was handled through disciplinary law. However, the applicant’s
case was different.

20. Lastly, the domestic courts had referred to the Court’s case law on the matter and
examined the human rights aspects of the case. They had come to the conclusion that
the use of criminal sanctions in the instant case had not been disproportionate. The
Government could not but endorse this view.

b. The applicant

21. The applicant submitted that she had not been active as a police officer but had only
been in charge of representing the trade union in question. The impugned statements
had been made exclusively in this context; and although they had been uttered in order
to draw attention to issues of improving the working and living conditions of the trade
union members, they could in no way be seen as offensive, defamatory or inciting to
insubordination. Nevertheless, she had never been given the opportunity to prove their
veracity before any competent body.

2. The Court’s assessment

a. Whether there has been an interference

22. The Court notes that this issue has not been in dispute between the parties. It
concludes that the applicant’s conviction represented an interference with her right to
freedom of expression.

Such an interference will represent a violation of the applicant’s right to freedom of
expression, unless it was ,,prescribed by law”, pursued a legitimate aim and was necessary
in a democratic society.

b. Prescribed by law

23. The Court observes that the applicant’s conviction was based on section 357 of the
Criminal Code and is therefore satisfied that it was ,,prescribed by law”.

c. Legitimate aim

24. The Court notes that the applicant’s prosecution reflected the domestic courts’
conviction that her utterances had been capable of instigation to insubordination. It
therefore finds that the interference pursued the legitimate aim of ,,prevention of disorder
or crime”, that is, of preserving order in the armed forces (see Engel and Others v. the
Netherlands, 8 June 1976, § 98, Series A no. 22; Vereinigung demokratischer Soldaten
Osterreichs and Gubi v. Austria, 19 December 1994, § 32, Series A no. 302).

d. ,,Necessary in a democratic society”

1. General principles
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25. Freedom of expression constitutes one of the essential foundations of a democratic
society and one of the basic conditions for its progress and for each individual’s self-
fulfilment. Subject to paragraph 2 of Article 10, it is applicable not only to ,,information”
or ,ideas” that are favourably received or regarded as inoffensive or as a matter of
indifference, but also to those that offend, shock or disturb. Such are the demands of
pluralism, tolerance and broadmindedness without which there is no ,,democratic
society” (see Oberschlick v. Austria (no. 1), 23 May 1991, § 57, Seties A no. 204). As set
forth in Article 10, this freedom is subject to exceptions, which must, however, be
construed strictly, and the need for any restrictions must be established convincingly.
Moreover, Article 10 protects not only the substance of the ideas and information
expressed but also the form in which they are conveyed (see Uj v. Hungaty, no. 23954/10,
§ 20, 19 July 2011).

The same is true when the persons concerned are members of the armed forces, because
Article 10 applies to them just as it does to other persons within the jurisdiction of the
Contracting States. However, the proper functioning of the armed forces is hardly
imaginable without legal rules designed to prevent servicemen from undermining the
requisite discipline, for example by writings (see Engel and Others, cited above, § 100;
Hadjianastassiou v. Greece, 16 December 1992, § 39, Series A no. 252; Vereinigung
demokratischer Soldaten Osterreichs and Gubi, cited above, § 36).

26. Consequently, account must be taken of the need to strike the right balance between
the various interests involved. Because of their direct, continuous contact with the
realities of the country, the national courts are in a better position than an international
one to determine how, at a given time, the right balance can be struck. For this reason,
in matters under Article 10 of the Convention, the Contracting States have a certain
margin of appreciation in assessing the necessity and scope of any interference in the
freedom of expression protected by that Article (see Tammer v. Estonia, no. 41205/98,
§ 60, ECHR 2001-1, and Pedetsen and Baadsgaard v. Denmark [GC], no. 49017/99, §
68, ECHR 2004-XI).

27. However, that margin goes hand in hand with European supervision, embracing both
the legislation and the decisions applying it, even those given by an independent court
(see, mutatis mutandis, Peck v. the United Kingdom, no. 44647/98, § 77, ECHR 2003-1,
and Karhuvaara and Iltalehti v. Finland, no. 53678/00, § 38, ECHR 2004-X). The Coutt’s
task in exercising its supervisory function is not to take the place of the national
authorities but rather to review, in the light of the case as a whole, whether the decisions
they have taken pursuant to their power of appreciation can be reconciled with the
Convention provisions relied upon (see Bladet Tromse and Stensaas v. Norway [GC],
no. 21980/93, § 60, ECHR 1999-IIL; Polanco Tottes and Movilla Polanco v. Spain, no.
34147/06, § 41, 21 September 2010; and Petrov v. Bulgatia (dec.), no. 27103/04, 2
November 2010). This does not mean that the supervision is limited to ascertaining
whether the respondent State exercised its discretion reasonably, carefully or in good
faith. The Court looks at the interference complained of in the light of the case as a
whole, including the content of the statement held against the applicant and its context
(see News Vetlags GmbH & CoKG v. Austtia, no. 31457/96, § 52, ECHR 2000-I).

In particular, the Court must determine whether the reasons adduced by the national
authorities to justify the interference were ,relevant and sufficient”, and whether the
measure taken was ,,proportionate to the legitimate aims pursued” (see Chauvy and
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Others v. France, no. 64915/01, § 70, ECHR 2004-VI). In doing so, the Court has to
satisfy itself that the national authorities, basing themselves on an acceptable assessment
of the relevant facts, applied standards which were in conformity with the principles
embodied in Article 10 (see Csanics v. Hungary, no. 12188/06, § 37 in fine, 20 January
2009).

28. Furthermore, the members of a trade union must be able to express to their employer
their demands by which they seek to improve the situation of workers in their company.
A trade union that does not have the possibility of expressing its ideas freely in this
connection would indeed be deprived of an essential means of action. Consequently, for
the purpose of guaranteeing the meaningful and effective nature of trade union rights,
the national authorities must ensure that disproportionate penalties do not dissuade trade
union representatives from seeking to express and defend their members’ interests (see
Palomo Sanchez and Others, cited above, § 56). Furthermore, there is little scope for
restrictions on debates on matters of public interest (see Wingrove v. the United
Kingdom, 25 November 1996, § 58, Reports of Judgments and Decisions 1996 V; Ceylan
v. Tutkey [GC], no. 23556/94, § 34, ECHR 1999 1V).

29. In the present case, the Hungarian authorities were required to balance the applicant’s
right to freedom of expression, as guaranteed by Article 10 of the Convention, against
her obligations in the context of a service relationship. As pointed out above, Article 10
of the Convention does not guarantee an unlimited freedom of expression; and the
prevention of disorder within the armed forces constitutes a legitimate aim permitting a
restriction of that freedom of expression. If the reasoning of the domestic courts’
decisions concerning the limits of freedom of expression in cases involving the
prevention of disorder — in the present case, the prevention of insubordination inside the
police force — is sufficient and consistent with the criteria established by the Court’s case-
law, the Court would require strong reasons to substitute its view for that of the domestic
courts (see, mutatis mutandis, Palomo Sanchez and Others, cited above, § 57; and MGN
Limited v. the United Kingdom, no. 39401/04, §§ 150 and 155, 18 January 2011).

30. The Court would add that in order to assess the justification of the statements in
question, a distinction needs to be made between statements of fact and value judgments,
in that, while the existence of facts can be demonstrated, the truth of value judgements
is not susceptible of proof. The requirement to prove the truth of a value judgment is
generally impossible to fulfil and infringes freedom of opinion itself, which is a
fundamental part of the right secured by Article 10 (see, for example, Lingens v. Austtia,
8 July 1986, § 46, Series A no. 103; Oberschlick v. Austria (no. 1), cited above, § 63). The
classification of a statement as a fact or a value judgment is a matter which, in the first
place, falls within the margin of appreciation of the national authorities, in particular the
domestic coutts (see Pedersen and Baadsgaard v. Denmark [GC], no. 49017/99, § 76,
ECHR 2004 XI). However, even where a statement amounts to a value judgment, there
must exist a sufficient factual basis to suppott it, failing which it may be excessive (see
Jerusalem v. Austtia, no. 26958/95, § 43, ECHR 2001-II).

ii. Application of those principles to the present case

31. The Court notes that, in some statements published on the website under her
effective editorial control, the applicant brought up labour issues, such as outstanding
remunerations, which concerned servicemen including trade union members (see
paragraph 8 above, quotation 1). However, she also uttered, repeatedly, critical views
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about the manner in which police leaders managed the force, and accused them of
disrespect of citizens and of serving political interests in general (see paragraph 8 above).
For the Court, these latter views overstepped the mandate of a trade union leader,
because they are not at all related to the protection of labour-related interests of trade
union members. Therefore, those statements, being made outside the legitimate scope of
trade union-related activities, must be considered from the general perspective of
freedom of expression rather than from the particular aspect of trade union-related
expressions. In this connection, the Court would reiterate that paragraph 2 in fine of
Article 11 indicates that the State is bound to tespect the freedom of association of its
employees, subject to the possible imposition of lawful restrictions on the exercise by
members of its armed forces, police or administration of the rights protected in that
Article; however, the restrictions imposed on the three groups mentioned are to be
construed strictly and should therefore be confined to the ,,exercise” of the rights in
question, that is, these restrictions must not impair the very essence of the right to
organise (see Demir and Baykara v. Turkey [GC], no. 34503/97, §§ 96-97, ECHR-2008).
The Court will apply the same approach in the context of Article 10 and stresses that the
right to freedom of expression pertains to all, including members of the armed forces.
32. In its analysis of the proportionality of the punitive measures curtailing the applicant’s
right to express critical views, the Court will consider the extent to which the right to
freedom of expression of a member of the police force can be restricted in order to
prevent disorder within the police, a hierarchically organised body where discipline is
quintessential for the carrying out of its functions. For the Court, some of the impugned
statements (concerning in particular outstanding remunerations) are cleatly related to
trade union activities and their sanctioning therefore appears difficult to reconcile with
the prerogatives of a trade union leader. Moreover, the attack on the Head of the National
Police Department is a pure value judgment and enjoys as such a high level of protection
under Article 10.

The Court also notes that in regard to some other utterances the domestic courts, rather
surprisingly, refused to accept evidence (see paragraph 7 above), which fact alone would
have cast doubt on the legitimacy of the sanction imposed on the applicant, had that
sanction been applied for that sole reason.

However, in any event, the Court shares the views of those courts regarding the nature
of the views expressed about the practice of senior police management. It accepts that
those allegations — in particular the ones accusing senior police management of political
bias and agenda, transgressions, unprofessionalism and nepotism — were, even if
representing predominantly value-judgments, indeed capable of causing insubordination
since they might discredit the legitimacy of police actions, all the more so since the
applicant did not provide any clear factual basis for those statements. It is true that she
was barred from submitting evidence in the domestic proceedings — a matter of setious
concern — however, in her attacks concerning the activities of police leadership, she failed
to relate her offensive value judgments to facts.

The Court finds that the protection of loyalty and the trust in the constitutionality of
police leaders’ actions is not a matter of administrative convenience. The applicant, as a
senior police officer, had considerable influence on trade union members and other
servicemen, among other things by controlling the trade union’s website. As a high-
ranking officer and trade union leader she should have had to exercise her right to
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freedom of expression in accordance with the duties and responsibilities which that right
carries with it in the specific circumstances of her status and in view of the special
requirement of discipline in the police force (see also Rekvényi v. Hungary [GC], no.
25390/94, § 43 in fine, ECHR 1999 III) — and this even in the face of the general interest
attached to enabling criticism as to transparency, professionalism and law-abiding within
the police force. The Court notes that, by entering the police, the applicant should have
been aware of the restrictions that apply to staff in the exercise of their rights. Moreover,
the limitations on the applicant’s right to freedom of expression did not require her to
exercise her profession in violation of fundamental convictions of her conscience.

In view of the margin of appreciation applicable in such cases (see paragraph 26 above),
the maintenance of discipline by sanctioning accusatory opinions which undermine the
trust in, and the credibility of, the police leadership represents a ,,pressing social need”,
and the reasons adduced by the national authorities to justify it are relevant and sufficient
(see Sunday Times v. the United Kingdom (no. 1), 26 April 1979, § 62, Series A no. 30),
especially in view of the relatively mild sanction imposed on the applicant — demotion
and a fine — which cannot be regarded disproportionate in the circumstances.

33. The foregoing considerations are sufficient to enable the Court to conclude that thete
has been no violation of Article 10 read in the light of Article 11 of the Convention.

I1. Other alleged violations of the Convention

34. The applicant also complained under Articles 6, 13 and 17 of the Convention that the
proceedings had not been fair.

35. In so far as the applicant’s complaint may be understood to concern assessment of
the evidence and the result of the proceedings before the domestic courts, the Court
reiterates that, according to Article 19 of the Convention, its duty is to ensure the
observance of the engagements undertaken by the Contracting Parties to the Convention.
In particular, it is not its function to deal with errors of fact or law allegedly committed
by a national court unless and in so far as they may have infringed rights and freedoms
protected by the Convention. Moreover, while Article 6 of the Convention guarantees
the right to a fair hearing, it does not lay down any rules on the admissibility of evidence
or the way it should be assessed, which are therefore primarily matters for regulation by
national law and the national coutts (see Garcia Ruiz v. Spain [GC], no. 30544/96, § 28,
ECHR 1999 1). In the present case, there is no appearance that the domestic courts lacked
impartiality or that the proceedings were otherwise unfair or arbitrary.

It follows that this part of the application is manifestly ill-founded within the meaning of
Article 35 § 3 (a) and must be rejected, pursuant to Article 35 § 4 of the Convention.

For these reasons, the Court

1. Declares unanimously the complaint concerning Article 10 admissible and the
remainder of the application inadmissible;

2. Holds by six votes to one that there has been no violation of Article 10 read in the
light of Article 11 of the Convention.

Done in English, and notified in writing on 9 October 2012, pursuant to Rule 77 §§ 2
and 3 of the Rules of Court.

Stanley Naismith

Registrar
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Francoise Tulkens

President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of
Court, the separate opinion of Judge Tulkens is annexed to this judgment.

Dissenting opinion of judge Tulkens

1. Unlike the majority, I believe that in the present case there has been a violation of
Atrticle 10 of the Convention interpreted, as the judgment suggests, in the light of Article
11.

2. The facts are not in dispute. The applicant’s offending remarks were made in her
capacity as chairperson of the Tettrekész Police Trade Union and on the union’s website,
which was under her editorial control. She complained, among other things, about unpaid
remuneration due to police personnel, alleged nepotism and undue political influence, as
well as dubious qualifications of senior police officers (see paragraph 8). The applicant
was found guilty of instigating insubordination, for which she was fined and demoted.
3. The judgment rightly points out that Article 10 of the Convention applies to the police
and personnel of the armed forces, as it does to everyone within the jurisdiction of the
member States. Both the right to freedom of expression guaranteed by Article 10 § 1 and
the limitations and restrictions provided for in paragraph 2 must therefore be applied in
the same manner and with equal rigour. In that connection, in view of certain issues
raised by this case, I am unable to find that the measures taken against the applicant were
proportionate to the aim pursued.

4. The majority decided at the outset that the applicant’s critical remarks had overstepped
the mandate of a trade union leader, because some of them were ,,not at all related to the
protection of labour-related interests of trade union members”. I wonder whether, for
its part, the Court itself has not overstepped its mandate by casting this judgment on the
role of a trade union leader and on the ,legitimate” scope of trade-union activities.
Moreover, it confines the role of a union to the protection of workers’ interests stricto
sensu, without considering that such protection could extend more broadly to criticism
about alleged failings in the institution itself. In finding, without any other explication or
justification, that the offending remarks had been made ,,outside the legitimate scope of
trade union-related activities”, the majority dismissed, artificially in my view, the trade-
union dimension of this case to focus it purely on the right to freedom of expression.

5. A second factor also comes into play here. The majority noted that in respect of some
allegations by the applicant, ,,the domestic courts, rather surprisingly, refused to accept
evidence” (see paragraph 32, second sub-paragraph). They nevertheless criticised the
applicant for not providing a clear factual basis for what amounted to value judgments
and somewhat oddly concluded: ,,It is true that she was barred from submitting evidence
in the domestic proceedings — a matter of serious concern — however, in her attacks
concerning the activities of police leadership, she failed to relate her offensive value
judgments to facts” (see paragraph 32, third sub-paragraph in fine).

6. My last point concerns the harshness of the penalty. Whilst the fine may be regarded
as lenient, the same cannot be said of the demotion, which in my view is a harsh sanction
and, in the context of the present case, a disproportionate one.
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SECOND SECTION
CASE OF JOKSAS v. LITHUANIA

(Application no. 25330/07)
JUDGMENT
STRASBOURG
12 November 2013
FINAL
12/02/2014

In the case of Joksas v. Lithuania,
The European Court of Human Rights (Second Section), sitting as a Chamber composed
of:
Guido Raimondi, President,
Danuté Jociené,
Peer Lorenzen,
Andras Sajo,
Isil Karakas,
Nebojsa Vucinié,
Helen Keller, judges,
and Stanley Naismith, Section Registrar,
Having deliberated in private on 22 October 2013,
Delivers the following judgment, which was adopted on that date:

Procedure

1. The case otiginated in an application (no. 25330/07) against the Republic of Lithuania
lodged with the Court under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (,,the Convention”) by a Lithuanian national, Mr
Alvydas Joksas (,,the applicant”), on 6 June 2007.

2. The Lithuanian Government (,,the Government”) were represented by their Agent,
Ms E. Baltutyteé.

3. The applicant alleged that his right to freedom of expression had been violated because
he had been discharged from the military on account of public statements he had made
(Article 10 of the Convention), which had also amounted to discrimination on the basis
of opinion (Article 14, in conjunction with Article 10). The applicant also complained
that the domestic courts which heard those complaints were unfair, in breach of Article
6 § 1 of the Convention.

4. On 20 April 2009 the application was communicated to the Government. It was also
decided to rule on the admissibility and merits of the application at the same time (Article
29§ 1.

The facts
I. The circumstances of the case

A. The applicant
5. The applicant was born on 19 June 1956 and lives in Tryskiai.
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6. He joined the Lithuanian army during the 1990s. In 2003 and 2004 respectively the
Commander of the Armed Forces awarded him the ,,Exemplary Service” and ,,Merit”
medals.

7. On 5 August 2002 the Commander of the Armed Forces and the applicant, who had
the military rank of senior non-commissioned officer (vyriausiasis puskarininkis),
concluded a five-year professional service contract. That contract was to come to an end
on 5 August 2007. The contract also stipulated that in certain circumstances and in
accordance with the rules provided for by the Law on Military Service (hereinafter —
,»LMS”, see paragraph 43 below), it could be rescinded even before that date (point 6 of
the applicant’s contract).

8. In 2003 the applicant graduated from the College of Management, L.aw and Languages
of Siauliai Region and obtained professional qualifications as a lawyer. These were higher-
level non-university studies (aukstosios neuniversitetinés studijos).

9. By order of the Commander of the Armed Forces of 18 April 2003 the applicant was
assigned military code 42701 as a human resources specialist.

10. On 16 August 2005 the applicant’s duties changed: he was transferred to the post of
assistant on legal matters (vado padéjéjas teisés klausimais) to the Commanding Officer
of the Grand Duke Vaidotas battalion.

11. On 1 March 2006 the daily Kauno Diena published an article “War without
constitutional rights’ (Karas be konstituciniy teisiy), which was written after the applicant
had approached the newspaper with criticism of the new Army Disciplinary Statute,
adopted by the Lithuanian Seimas almost unanimously a couple of months previously.
In the article the applicant argued that the new Disciplinary Statute restricted a
serviceman’s defence rights when he was the subject of disciplinary proceedings. In
particular, the Statute was vague on servicemen’s right to acquaint themselves with the
substance of any internal investigation report against them. The applicant also claimed
that during disciplinary proceedings a serviceman had only a limited opportunity to have
recourse to legal representation, which in his view was particularly harmful, since few
servicemen had the proper legal knowledge to defend themselves in person. The article
further stated that the applicant, discontented with the new Statute, had conveyed his
observations and suggestions to the President of the Republic, asking the latter to veto
the Statute. According to Presidential office sources, the President took account of the
applicant’s proposals but decided to promulgate the Statute anyway. The Chairman of
the Committee of National Security of the Seimas commented that the Committee had
received numerous suggestions in connection with the text of the Statute, all of which
had been given serious consideration before the Statute was adopted.

12. On 1 March 2006 the applicant’s superiors initiated an internal investigation into the
applicant’s actions as regards his communication with journalists from the daily Kauno
Diena and contact with the State President.

13. On 13 March 2006 Kauno Diena published a new article, ‘Criticism of the Statute
angers the Ministry [of Defence] (Statuto kritika uZzrastino ministerija)’. The article noted
that the Ministry of Defence had initiated an internal investigation after the publication
of the first article. It further quoted the applicant as stating that, disappointed with the
Seimas for adopting the new Disciplinary Statute and with the State President for
promulgating it, he had a right to show initiative as a citizen and, under the European
Convention on Human Rights, to impart information and ideas unobstructed.
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14. The internal investigation into the actions of the applicant was terminated on 22
March 2006. It was established that the applicant had had prior permission from his
superiors to address the State President. However, he had not obtained permission to
contact the newspaper. The army investigator nevertheless considered that as cited in the
article “War without constitutional rights’ the applicant had been expressing only his own
personal opinion, and had not disseminated any official information. Consequently,
Atrticle 21 § 3 of LMS applied, pursuant to which soldiers had a right to express their
opinions unless there was a conflict with their duties as soldiers or with military discipline.
No disciplinary penalties were imposed on the applicant.

15. On 11 May 2006 the applicant’s superiors concluded that the applicant had failed to
perform his duties as a legal advisor, namely he had recommended the commanding
officer of his battalion to grant childcare leave to another soldier, R.V., in breach of
applicable legal norms. The army imposed upon the applicant a disciplinary penalty
(drausming nuobauda), namely a reprimand (papeikima).

On appeal against this penalty, on 25 April 2008 the Supreme Administrative Court held
that the applicant had acted lawfully and that his recommendation that R.V. be granted
childcare leave was lawful. The disciplinary penalty was quashed.

16. On 19 June 2006 the applicant’s superiors signed an order dismissing him from the
position of battalion commandet’s assistant on legal matters with effect from 27 June
2006, on the basis of Article 45 § 4 of LMS. The order further stipulated that by 28 June
2006 documents discharging the applicant from the army should be prepared and
submitted to the Minister of Defence.

17. On 27 June 2006 the applicant was dismissed from the position of battalion
commander’s legal advisor on the ground that he had reached retirement age, in
accordance with Articles 38 § 1 (7) and 45 § 4 of LMS.

18. On 3 July 2006 the Ministry of Defence issued a decision to terminate the applicant’s
professional military service contract and to transfer him to the army reserve. The order
was based on Articles 38 § 1 (7) and 45 § 4 (2) of LMS, whereby a serviceman of the
applicant’s statutory rank had to be transferred to the reserve when he reached fifty years
of age.

19. On 22 July 2006 the applicant appealed to the Vilnius Regional Administrative Court,
asking it to quash the decision of 3 July 2006 and to reinstate him into professional
military service. The applicant also claimed that he had been discriminated against
because he had defended another serviceman (see paragraph 15 above) and because of
his views as expressed in the publication in Kauno Diena, in breach of Article 14 of the
Convention. The applicant asserted that there were hundreds of soldiers in the
Lithuanian army who did not have speciality codes allowing them to serve until 55 years
of age. However, they continued to serve in the army until the expiry of their military
service contracts, even though they had already reached retirement age. The applicant
thus requested the court, on the basis of Article 57 § 4 of the Law on Administrative
Proceedings (see paragraph 44 below), to oblige army officials to produce certain
documents regarding his dismissal and regarding the situation of four servicemen, R.L.,
V.S, J.S. and M.L, who to his knowledge had continued to serve in the military in the
same Grand Duke Vaidotas battalion despite the fact that they had reached retirement
age. He noted that those documents were in the custody of the battalion commander and
he could not obtain them on his own. Lastly, the applicant acknowledged that in 2005
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the Minister of Defence had changed the military specialist codes and he had been
transferred to other duties, those of legal specialist. All officers with lawyer’s duties were
given the code of legal specialist, but the applicant, a non-commissioned officer, had not
been given a legal specialist code. This meant that at that time he had no legal specialist
code at all.

20. The administrative courts found that under the applicable legislation the applicant
was obliged before he could bring a court action to exhaust other non-judicial remedies,
namely to lodge an appeal with the Minister of Defence.

21. The applicant then appealed to the Minister of Defence against his discharge from
the army. On 28 August 2006 the Ministry of Defence held that the decision to discharge
the applicant from the army was lawful, and dismissed his appeal.

22. On 23 October 2006 the Vilnius Regional Administrative Court dismissed as
unfounded the applicant’s complaints regarding the annulment of his professional
military service contract and his discharge from the army. The court observed that under
Articles 38 § 1 (7) and 45 § 4 (2) of LMS a serviceman must be discharged from the army
once his military service contract expired or (arba) he reached retirement age, which in
the applicant’s case was fifty years. The applicant had reached the age of fifty on 19 June
2006.

The court further noted that under Article 45 § 6 of LMS, soldiers who had been holding
military specialist posts under the Minister of Defence’s decision of 13 June 2005 could
be discharged on reaching 55 years of age. However, the applicant’s duties of a legal
affairs assistant (vado padéjéjas teisés klausimais) to the commander of the Grand Duke
Vaidotas battalion had not been included in the list approved by that decision.
Accordingly, he could not rely on the age-related exception. In addition, in another case
the Supreme Administrative Court had already held that reaching retirement age was the
ground for discharge of a soldier from the military, notwithstanding whether or not his
military service contract had expired yet (ruling of 12 March 2004 in case no. A2-262-
04).

23. The court further observed that Article 46 of LMS gave the Minister of Defence
discretion to extend, in the interests of the military, the professional military service of a
soldier who had reached the age when he or she should be discharged. However, this was
a matter of discretion, and placed no obligation on the Minister.

The court did not address the applicant’s argument that four other servicemen of his unit
had been allowed to continue military service despite having reached the age of discharge.
Nor did it reply to the applicant’s request for the military service records of those four
servicemen.

24. In the meantime, the applicant also lodged a complaint with the Ombudsman,
challenging his discharge from the army. On 2 November 2006 the Ombudsman refused
to examine the complaint on the ground that an identical complaint was being examined
by the administrative courts, and the law did not allow the Ombudsman to deal with such
complaints.

25. On 3 November 2006 the applicant appealed to the Supreme Administrative Court,
reiterating his arguments of unlawful dismissal and discrimination. His appeal statement
indicates that he reiterated his request that his superiors in the Grand Duke Vaidotas
battalion be ordered to produce certain documents from the military service records of
the four servicemen mentioned above, who he stated had continued serving in the same
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unit as the applicant despite having reached retirement age. The applicant asserted that
discrimination would be easy to prove if the court would help him to obtain the military
service records of those four servicemen.

26. As regards the military specialist codes, he noted that in August 2002 he had been
granted specialist code 0132 on the basis of the military code system established by the
Minister of Defence in 1998, thus allowing him to serve until the age of 55. After the
Minister of Defence amended the military code system in 2002 the applicant was given
military specialist code 42701. When in 2005 the Minister of Defence again changed the
system of military specialist codes and the applicant was transferred to the post of legal
specialist, no specialist code was assigned to him. The applicant observed that officers
who had legal posts had been given the code of legal specialist, but that he, as a non-
commissioned officer, did not have such a code. Above all, ,,at present no specialist code
at all had been granted to him” (8iuo metu i viso man néra suteiktas joks specialisto
kodas).

Lastly, the applicant strongly asserted that the lower court had erred in interpreting and
applying Article 38 and other provisions of LMS.

27. By a decision of 22 May 2007 the Supreme Administrative Court dismissed the appeal.
In setting out the reasons it observed that pursuant to Article 38 § 1 (7) of LMS, a
serviceman had to be dismissed from military service once his contract had expired or he
had reached the age of discharge, unless the duration of his military service had been
extended. In the applicant’s case, as a non-commissioned officer, the age of discharge for
him was 50. The court also emphasised that that legal norm was imperative, and applied
to contracts which were still valid, and not to those which had already expired (teisés
norma skirta reglamentuoti teisinius santykius dél galiojancios, o ne pasibaigusios karo
tarnybos sutarties nutraukimo). This interpretation also followed from Article 31 § 4 of
LMS, which provided that a contract could be annulled ahead of time in cases provided
for in Article 38 of that Law. Moreover, the possibility of the applicant’s military service
contract being rescinded had also been mentioned in the contract itself (see paragraph 7
above). Taking into account the imperative nature of Article 38 § 1 (7), it was the army
command’s duty, and not a right, to rescind a contract once the conditions mentioned in
that provision had been met. Furthermore, Article 46 of LMS provided only discretion
for and not an obligation on the Minister of Defence to extend a serviceman’s military
service.

28. The Supreme Administrative Court also noted that according to his duties the
applicant did not fall into the sphere regulated by Article 45 §§ 5 and 6 of the Law, that
is he did not have military specialist status. Moreover, exceptional extension of term of
service under Article 46 had not been applied to him. Consequently, the facts of the case
fully matched the circumstances listed in Articles 38 § 1 (7) and 45 § 4 (2) of the Law.
The first-instance court’s decision was thus fully upheld.

The appellate court did not address the applicant’s request for the supplementary
documents to be obtained, nor did the court deal with the allegation of discrimination
against the applicant because of his service status.

29. In addition to the administrative proceedings concerning his discharge from military
service, the applicant also instituted another set of somewhat linked proceedings
concerning his dismissal from Vaidotas battalion, which formally preceded the discharge
from military service. He reiterated the arguments expressed in the earlier proceedings.
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In relation to freedom of expression, the applicant merely mentioned that he had been
persecuted for his opinions because of the legal decision he had issued which was
favourable towards another serviceman (see paragraph 15 above). It also appears from
the summary of the applicant’s complaints in the record of the court decision of 12 July
2007 (see the next paragraph), that this time the applicant had made no reference to the
publication in Kauno Diena, but insisted that he had been discriminated against because
of his social status as a non-commissioned officer vis-a-vis the commissioned officers.
30. On 12 July 2007 the Vilnius Regional Administrative Court dismissed the applicant’s
claim, fully upholding the reasoning that, in accordance with Articles 38 § 1 (7) and 45 §
4 (2) of LMS, the army was under an obligation to discharge him from the military
because of his age.

31. The court also noted that the qualifications required for a legal post had been
established by the Minister of Defence on 13 June 2005. One of the obligatory
requirements was university-level higher education in law (aukstasis universitetinis teisinis
issilavinimas). Accordingly, the applicant was not qualified to be appointed to a legal post,
because in 2003 he had graduated from Siauliai College of Law and Management, from
the programme of higher-level non-university law studies (auk$tyju neuniversitetiniy
teisés studijy programa).

32. As regards the alleged discrimination against non-commissioned officers vis-a-vis
commissioned officers, the court observed that different requirements were applicable
to soldiers of different ranks to reflect their experience and qualifications, as had been
established in Article 52 § 1 of LMS. Similarly, by a ruling of 28 October 1992, no. 811,
the Government had approved the Regulations on Military Service (Tarnybos statutas),
point 11 of which established that all Lithuanian military officers are in command of
soldiers and non-commissioned officers (visi katininkai yra kateiviy ir puskarininkiy ir
liktiniy virsininkai). Given that legal acts established different social status for officers
and non-commissioned officers, the same requirements could not apply to both. The
court thus held that the applicant’s argument that he had a right to serve until 55 years
of age and was not to be discharged from the army was based only on his own ideas and
erroneous interpretation of the law. Lastly, the court dismissed the applicant’s claim that
he had been persecuted for his opinions, having concluded that that claim was based only
on the applicant’s own suppositions and guesses.

33. The applicant appealed, arguing that he had been persecuted because of his opinion
on whether to grant childcare leave to another soldier. It appears from the transcript of
the hearing of his complaints in the appellate court decision that the applicant did not
mention the publication in the Kauno Diena newspaper.

34. On 6 May 2008 the Supreme Administrative Court dismissed the appeal, noting that
the applicant’s claim had already been decided in another administrative case, by a
decision of 22 May 2007 (see paragraphs 27 and 28 above). The court confirmed that
Atrticle 38 § 1 (7) of LMS provided for two alternatives when a soldier had to be
discharged from the army: when his contract expired or (emphasised by the appellate
court) when he reached the age stipulated in Article 45 § 4 of that Law. Accordingly, once
a serviceman reached the retirement age, the army had an obligation, and not a right, to
discharge him. The court also noted that it was free to assess evidence to establish the
circumstances of the case. However, the applicant had not provided any evidence
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confirming that he had been persecuted for the opinion he had given on the grant of
childcare leave to another soldier.

35. The applicant has been receiving a military pension since 4 July 2006.

B. The four servicemen who served in the same Grand Duke Vaidotas battalion as the
applicant

36. It appears from the parties’ explanations and the documents presented that the
situation of the four servicemen whom the applicant had mentioned in his complaints of
discrimination to the administrative courts (see paragraphs 19 and 25 above), was as
follows.

37. The five-year professional military service contract with 46-year-old junior sergeant
(jaunesnysis serzantas) M.I. was signed (by extending a previous contract) on 16 January
2002. His military rank and the requirements of Article 45 § 4 (1) of LMS stipulate that
the serviceman was to be discharged at the age of 40. However, from 2000 M.I. held a
military specialist post as a weaponry specialist, which allowed him to serve until the age
of 55 under Atticle 45 § 6 of that Law.

38. The five-year professional military service contract with 49-year-old corporal
(grandinis) J.S. was signed (by extending a previous contract) on 16 January 2002. His
military rank and the requirements of Article 45 § 4 (1) of the LMS stipulated that the
serviceman was to be discharged at the age of 40. However, from 1999 J.S. had a military
specialist post as a motor repairman and electrician, which allowed him to serve until the
age of 55. The contract with the serviceman was later extended until 8 June 2007, his
55th birthday. ].S. was finally discharged from the army on 21 June 2007.

39. The six-year professional military service contract with 38-year-old junior sergeant
V.S. was signed (by extending a previous contract) on 25 December 2001. Her rank and
the requirements of Article 45 § 4 (1) of LMS stipulated that she could serve until the age
of 40. In addition, in 2000, 2003 and 2005 she was granted specialist status in accounting
and human resources management.

40. The five-year professional military service contract with 42-year-old corporal R.L. was
signed (by extending a previous contract) on 16 January 2002. Her rank of corporal and
the requirements of Article 45 § 4 (1) of LMS stipulated that she could serve until the age
of 35. However, in 2000 she had been granted line specialist status (rikiuotés specialisté),
which allowed her to serve until the age of 55. Moreover, in 2006 she had been promoted
to the rank of senior sergeant, and thus could serve until the age of 50.

C. The situation of two other servicemen

41. The Government provided the Court with two additional examples where servicemen
were discharged from professional military service on the ground of age while they still
had valid contracts. They firstly noted senior navigator air force major V.Z.,bornin 1951,
whose contract was valid until October 2005. At the age of 52 he was honourably retired
from the army in December 2003, on the basis of Articles 38 § 1 (7) and 45 § 4 (6) of
LMS having reached the statutory age, which is 46 for a major. However, it appears from
the documents before the Court that he was entitled to serve until the age of 55 because
he was a senior navigator and thus a specialist, as provides Article 45 § 6 of LMS.

42. The Government also referred to the case of senior lieutenant L.P., born in 1960. He
had a five-year military service contract signed in March 2001. In accordance with Articles
38§ 1 (7) and 45 § 4 (4) of LMS, a person of L.P.’s military rank had to be discharged at
the age of 40. However, in 1999 he had been granted specialist status, that of supply
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officer (aprupinimo karininkas), and thus could serve until 55. In June 2002 L.P. had been
transferred to a new post which was no longer included in the list of military specialists.
L.P. was discharged on the basis of age in March 2003, when he was 43 years old.

I1. Relevant domestic law and practice

43. In Lithuania professional military service is regulated by the Law on the Organisation
of the National Defence System and Military Service (Krasto apsaugos sistemos
organizavimo ir karo tarnybos jstatymas, ,,the Law on Military Service” or ,,LMS”). At
the time relevant to the instant case, the law read as follows:

Article 21. General serviceman status

,,1. A serviceman shall be a defender of the State of Lithuania.

2. A serviceman’s service shall require a special relationship of loyalty to the State, which
shall be regulated by laws and other legal acts. The status of a serviceman shall be
specified by this Law and other laws, statutes and legal acts regulating the activities of the
Army and military service. With the exception of the cases specified by laws and other
legal acts, the laws and other legal acts regulating employment and civil service relations
shall not apply to servicemen.

3. Servicemen shall exercise the human rights and freedoms guaranteed by the
Constitution of the Republic of Lithuania. Exercise by servicemen of the rights to ...
dissemination of information and expression of opinion may be restricted by laws and
statutes based on the law only to the extent that is necessary for the performance of a
serviceman’s duties and to ensure military discipline and obedience as well as to fulfil the
requirements of service ...”

Article 31. The professional military service contract

»1. A professional military service contract is concluded between the Ministry of Defence
and a citizen of the Republic of Lithuania: the Ministry of Defence accepts a person into
professional military service and the citizen pledges to fulfil his service obligation in
accordance with the conditions and procedures established in the Law and other legal
acts, and to perform all duties ...

4.'The contract may be terminated ahead of time in the circumstances set forth in Articles
37 and 38 of this Law.”

Article 36. Restrictions on those engaging in military service

»1. Servicemen in active service shall be prohibited from participating in political
activities, including:

1) membership of a political party or organisation ...

3) making political statements, atticles or speeches publicly voicing disagreement with
policies declared and implemented by the democratically elected government of the State
(the Seimas, the President of the Republic, and the Government) or publicly raising
political demands to the government of the State ...”

Article 38. Grounds for termination of a professional military service contract or a
volunteer military service contract

,»1. A professional military service contract or a volunteer military service contract must
be terminated (turi buti nutraukiama) and/or a serviceman must be discharged from the
service in the national defence system when ...

6) a serviceman in professional military service violates the requirements and restrictions
of Article 36 of this Law;
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7) the term of validity of a professional military service contract or a volunteer military
service contract expites or the serviceman reaches the age specified in paragraph 4 of
Article 45 ... of this Law, where the period of service has not been extended in accordance
with the established procedure ...

4. The right to terminate professional military service contracts or volunteer military
service contracts on the grounds provided for in this Article shall be vested in the
Minister of Defence or the Commander of the Armed Forces and other commanders or
officials authorised by him.”

Article 45. Transfer to the reserve of servicemen in professional military service

»1. When a professional military service contract is terminated on the grounds provided
for in Articles 37 and 38 of this Law (...), or when the term of validity of the professional
military service contract expires and is not extended, a serviceman shall be dismissed
from office, removed from duties and discharged from professional military service
within no more than fourteen calendar days ...

4. With the exception of the servicemen indicated in paragraphs 5 and 6 of this Article,
servicemen in professional military service shall be transferred to the reserve on reaching
the following age:

1) those with a rank lower than senior sergeant [corporal falls into this category]: 40 years;
2) those with a rank between senior sergeant and non-commissioned officer (inclusive):
50 years;

3) those with the rank of lieutenant: 35 years;

4) those with the rank of senior lieutenant: 40 yeats;

5) those with the rank of captain: 43 years;

6) those with the rank of major: 46 years ...

5. Military chaplains may, regardless of their current rank, be transferred to the reserve
upon reaching the age of 60, and the chief military chaplain of the Army on reaching 65.
6. Servicemen in professional military service who hold military specialist positions on
the list of military specialities as approved by an order of the Minister of Defence may be
transferred to the reserve on reaching the age of 55.”

Article 46. Extension of service for servicemen who have reached the age of transfer
from professional military service to the reserve

»In some cases, the Minister of Defence may, taking into account the needs of the
national defence system, extend professional military service for a serviceman up to the
rank of colonel who has reached the age specified in paragraph 4 of Article 45 of this
Law under a fixed-term contract on professional military service for a period not
exceeding two years (or two extensions for a period of one year each). Upon the expiry
of this term, the Minister of Defence may further extend professional military service for
a period not exceeding two years under such a contract, solely for officers up to the rank
of major.”

Article 48. Investigations of military service disputes

»1. In accordance with procedures established by the Minister of Defence, disputes
regarding acceptance for military service, removal from duty, transfer to other duty
assignments, promotion, and extension of contracts, shall be investigated. Decisions may
be appealed against through the chain of command up to the Minister of Defence. Courts
shall not try these disputes.
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2. If a professional or volunteer serviceman believes that his dismissal from military
service is unlawful under the procedure and conditions established by the Military
Discipline Statute, he may lodge a complaint with a higher commander or official, up to
the Minister of Defence. The decision of the Minister of Defence may be appealed
against to the administrative court within one month of receipt of the decision or of the
announcement thereof.

3.1f the court determines that a professional or volunteer serviceman has been dismissed
from service not in compliance with the provisions of this Law, the court may reinstate
that serviceman in professional or volunteer military service or place him in the
temporary personnel reserve of professional military service. The serviceman is to receive
back pay for the period of his imposed absence from the service...

4. If an individual is dismissed from professional military service on the basis of the
provisions of this Law but the court decides that the dismissal procedure established by
legal acts has not been complied with, the court may not reinstate the serviceman into
professional military service or change the basis of his dismissal; however, the court may
award monetary compensation equal to up to three months’ pay to the professional
military serviceman, irrespective of whether or not severance pay was due and has been
paid.”

Article 52. Military ranks

,»1. Military ranks are established in order to regulate relations among servicemen and
indicate their skill and service experience. Only active military and reserve servicemen
registered in the National Defence System and those retired from service may have
military ranks.

2. Servicemen are grouped by ranks as:

1) soldiers;

2) sergeants;

3) senior non-commissioned officers;

4) junior officers;

5) senior officers;

6) generals and admirals.”

44. The Law on Administrative Proceedings at the relevant time stipulated:

Atrticle 57. Evidence

,»1. Evidence in an administrative case consists of all factual data found admissible by the
court which hears the case and on the basis of which the court finds, according to the
procedure established by law, that there are circumstances which justify the claims and
rebuttals of the parties to the proceedings and other circumstances which are relevant to
the fair disposition of the case, or that there are no such circumstances.

2. The above-mentioned factual data shall be established with the help of the following
means: statements by the parties to the proceedings and their representatives, witness
statements, explanations by specialists and expert opinions, physical evidence,
documents, and other written, audio and visual evidence ...

4. The evidence shall be submitted by the parties to the proceedings and other
participants in the proceedings. As necessary, the court may advise the said persons to
submit additional evidence, or at the request of these persons or on its own initiative
compel the production of the required documents and demand that officials provide
explanations ...
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6. No evidence shall have for the court any value set in advance. The court shall assess
the evidence disinterestedly on the basis of scrupulous, comprehensive and objective
review of all the circumstances of the case on the basis of the law as well as the criteria
of justice and reasonableness.”

Article 81. Comprehensive and objective review of the circumstances of the case
,»When hearing administrative cases judges must take an active part in the examination
of evidence, establish all the citrcumstances relevant to the case, and make a
comprehensive and objective review of the said circumstances.”

45. The list of military specialities (kariniy specialybiy sarasas), approved by the Minister
of Defence on 13 June 2005, mentions ,,lawyet” as a speciality open to an ,,officer”. A
prerequisite for the lawyer speciality is legal education to university level.

46. As regards domestic case-law concerning the practical application of Article 38 § 1
(7) of LMS, on 22 December 2003 in case no. A11-1275/2003 the Supreme
Administrative Court pointed out that that provision linked the age reached by the
serviceman with the requitement for his professional military service contract to be
terminated and for him to be discharged from professional military service. The court
also indicated that dismissal of a serviceman because of his age was linked simply to age,
and not to the rescission of the military service contract (katio atleidimas i§ pareigy dél
nustatyto amziaus siejamas su paciu nustatyto amziaus suéjimo faktu, o ne su sutarties
nutraukimo faktu).

47. On 12 March 2004 in case no. A2-262-04 the Supreme Administrative Court
confirmed its position that Article 38 § 1 (7) of LMS was the ground for discharge of a
soldier from military service because of age reached, notwithstanding whether or not his
military service contract had expired yet.

The law
I. Alleged violation of article 6 § 1 of the convention

48. The applicant complained that the administrative court proceedings concerning his
dismissal from the army were unfair. He relied on Article 6 § 1 of the Convention, which
reads as follows:

,»In the determination of his civil rights and obligations ... everyone is entitled to a fair ...
hearing ... by [a] ... tribunal ...”

A. The parties’ submissions

1. The applicant

49. The applicant argued that the Vilnius Regional Administrative Court and the Supreme
Administrative Court, in their decisions of 23 October 2006 and 22 May 2007 (see
paragraphs 22, 27 and 28), had been partial and unfair, in that they had ignored his
procedural rights. Given that the essence of his case concerned allegedly unlawful
dismissal from military service on a discriminatory basis, to fully present his case the
applicant had asked both courts to order his battalion’s commanding officers to provide
evidence, which he was not able to obtain on his own, concerning four soldiers who had
served in the same military unit. If reaching a particular age was an absolute ground for
dismissal from military service, those four servicemen should already have been
dismissed on the same basis, that is, their age, moreover this should have happened much
eatlier than when the applicant was dismissed. However, the courts simply ignored the
request, without even giving reasons for refusal. The applicant thus considered that there
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was a breach of his right to adduce evidence which was essential to a fair hearing of his
claims of discrimination for his views and ideas.

2. 'The Government

50. The Government firstly submitted that Article 6 § 1 of the Convention was not
applicable to the proceedings regarding the applicant’s discharge from professional
military service. Those proceedings concerned neither the traditional category of civil
servants, nor did they concern an ordinary labour dispute relating to salaties, allowances
or similar entitlements. The Government thus took the view that the nature of the
responsibilities of those serving in the armed forces of the State involved a special bond
of trust and loyalty and exercise of public power. The State therefore enjoyed a wide
margin of appreciation regarding discharge from the military and extension of military
service contracts. It followed that disputes between the State and its military personnel
concerning the application of the provisions of the domestic law on discharge from
professional military service should not be regarded as ,,civil” within the meaning of
Atrticle 6 § 1, and thus should fall outside the Court’s competence ratione materiae.

As an alternative argument for incompatibility of the case under the above provision, the
Government noted that Article 48 § 1 of LMS excluded disputes relating to extension of
professional military service contracts from the domestic courts’ jurisdiction. The instant
case was, on the one hand, related to allegedly unlawful discharge. However, on the other
hand, it could also be regarded as related to the issue of extension of a contract.

51. Provided the Court found that Article 6 § 1 of the Convention applied to the
administrative court proceedings at issue, the Government were fully confident that
those proceedings had been fair. They noted that it was for the domestic coutts to assess
the evidence before them, as well as the relevance of given items of evidence, and that
Article 6 of the Convention ,,does not lay down any rule on the admissibility of evidence
as such” (they referred to Barbera, Messegué and Jabardo v. Spain, 6 December 1988, §
68, Seties A no. 146, and Galstyan v. Armenia, no. 26986/03, § 77, 15 November 2007).
That being so, even though the Lithuanian courts had the authority to compel items of
evidence to be produced in court under Article 57 § 4 of the Law on Administrative
Proceedings, those courts were primarily entitled to decide on the relevance of certain
evidence in the context of the applicant’s case. Similarly, under Article 57 § 6 of that Law,
no evidence had any value set in advance. The Government considered that having
objectively and scrupulously examined the applicant’s case in the light of the relevant
legal provisions, the domestic courts had found that the prerequisite conditions necessary
to discharge a serviceman because of age, established in Articles 38 § 1 (7) and 45 § 4 (2)
of LMS had been met. Once the administrative courts had established the lawfulness of
the legal grounds for the applicant’s discharge, other circumstances, including those
related to the military service of four other military officers relied on by the applicant,
were no longer relevant to the examination of his case. Lastly, the Government
maintained that the servicemen and servicewomen the applicant had described in his
request as not discharged despite their age, actually served within the system of national
defence in compliance with the provisions of domestic law, including the provisions
establishing the allowed age (see paragraphs 36-40 above).
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B. The Court’s assessment

1. Admissibility

52. The Court first turns to the Government’s objection to the effect that Article 6 § 1
of the Convention is not applicable to the applicant’s complaint about his dismissal from
professional military service. It reiterates however that in order for the respondent State
to be able to rely before the Court on the applicant’s status as a civil servant, or in this
case as a professional soldier, to exclude the protection embodied in Article 6, two
conditions must be fulfilled. It will be for the respondent Government to demonstrate,
firstly, that a civil servant applicant does not have a right of access to a court under
national law and, secondly, that the exclusion of the rights under Article 6 for the civil
servant is justified (see Vilho Eskelinen and Others v. Finland [GC], no. 63235/00, § 62,
ECHR 2007 II; also see Igor Vasilchenko v. Russia, no. 6571/04, § 46, 3 February 2011).
53. In the present case it is common ground that the applicant served in the army on the
basis of a professional military service contract concluded between him and the Ministry
of Defence on 5 August 2002. It is true that the first paragraph of Article 48 of LMS
excludes disputes regarding acceptance for military service or extension of military service
contracts. Nevertheless, the Court observes that the applicant’s dispute concerned his
dismissal from professional military service. Nor was the matter of his dispute the
extension of his contract. In fact, he had claimed the right, ,civil” in its nature, to
continue professional military service until the expiry of the contract he already had. The
dispute was genuine and serious and the result of the proceedings was directly decisive
for the right in question. It is also plain from the facts that, as regards his dismissal from
the military, the applicant had access to administrative courts under national law, in
accordance with the second paragraph Article 48 of LMS. Accordingly, Article 6 § 1 is
applicable.

54. The Court further considers that this part of the application is not manifestly ill-
founded within the meaning of Article 35 § 3 (a) of the Convention. No other ground
for declaring it inadmissible has been established. Therefore, it should be declared
admissible.

2. Merits

55. The applicant was dissatisfied that when examining his complaint of dismissal from
the military service on disctiminatory grounds the administrative courts had based their
decisions merely on an interpretation of Article 38 § 1 (7) of LMS and had ignored his
repeated requests for access to the military files of four specific servicemen. On this point
the Court observes that one of the elements of a fair hearing within the meaning of
Article 6 § 1 is the right to adversarial proceedings; each party must in principle have the
opportunity to make known any evidence needed for his claims to succeed (see
Mantovanelli v. France, 18 March 1997, § 33, Reports of Judgments and Decisions 1997
II). Moreover, the requirement of ,,equality of arms” implies that each party must be
afforded a reasonable opportunity to present his case — including his evidence — under
conditions that do not place him at a substantial disadvantage vis-a-vis his opponent (see,
for instance, Dombo Beheer B.V. v. the Netherlands, 27 October 1993, § 33, Series A
no. 274; Helle v. Finland, 19 December 1997, §§ 53-54, Reports of Judgments and
Decisions 1997 VIII). The Court has also held that the effect of Article 6 § 1 is, inter alia,
to place the ,,tribunal” under a duty to conduct a proper examination of the submissions,
arguments and evidence adduced by the parties, without prejudice to its assessment of
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whether they are relevant to its decision (see Kraska v. Switzerland, 19 April 1993, § 30,
Series A no. 254 B, and Van de Hurk v. the Netherlands, 19 April 1994, § 59, Series A
no. 288).

56. That being so, the Court nonetheless reiterates that it is not within its province to
substitute its own assessment of the facts and the evidence for that of the domestic courts
and, as a general rule, it is for these courts to assess the evidence before them (see, among
many other authorities, Edwards v. the United Kingdom, 16 December 1992, § 34, Series
A no. 247 B). Furthermore, while Article 6 guarantees the right to a fair hearing, it does
not lay down any rules on the admissibility of evidence as such, which is primarily a
matter for regulation under national law. Nevertheless, the question which must be
answered is whether the proceedings as a whole, including the way in which the evidence
was obtained, were fair (see Galstyan, cited above, § 77).

57. Turning to the circumstances of the instant case, the Court recalls that in his written
complaint to the Vilnius Regional Administrative Court the applicant argued that he had
been discriminated against because of his opinions. He submitted that at least four other
servicemen in his military unit had been allowed to continue serving after reaching the
age of discharge but before the expiry of their contracts. For the applicant, given that an
allegation of discrimination was at the heart of his complaint, a comparison between his
situation and that of those four other servicemen was indispensable for him to be able to
present his grievance (see paragraph 19 above). The applicant reiterated that request on
appeal, arguing that the lower court’s refusal to order his military commander to provide
evidence related to the service history of those four servicemen had deprived him of the
opportunity to show that he was the only soldier to whom the law had been applied so
rigorously (see paragraph 25 above).

58. The Court further observes that, despite those arguments by the applicant, the
administrative courts limited their examination to the letter of LMS, having examined
whether his discharge from the army had been justified under Article 38 § 7 (1) thereof,
namely because of his age. The Government have acknowledged that once those courts
had established as lawful the applicant’s discharge from professional military service on
that ground, other circumstances, including those related to the alleged discrimination
and those other four servicemen, were not relevant to the examination of the applicant’s
case. The Court cannot subscribe to this view. Whilst being careful not to substitute its
own assessment of the facts and evidence for that of the domestic courts, the Court
nevertheless considers that the discrimination aspect of the applicant’s complaint should
have been addressed by the administrative courts. Although those courts were not bound
in law to order the applicant’s commanding officer to produce the evidence he requested
and which the applicant was unable to obtain himself, and notwithstanding whether the
military service history of those four servicemen would have proved the applicant’s point,
that evidence was likely to have a preponderant influence on the assessment of the
applicant’s complaint by those courts (see Mantovanelli, cited above, § 36). The Court
strikes a note of caution in observing that Article 6 § 1 of the Convention obliges courts
to give reasons for their decisions, but cannot be understood as requiting a detailed
answer to every argument (see Van de Hurk, cited above, § 61). However, given that the
applicant had given full details of which specific evidence he wished to obtain and why
it was directly relevant to his complaint and to his wish to influence the courts’ decision,
and considering that at that stage of the proceedings it was not yet clear whether that
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evidence was necessary in order to determine the applicant’s discrimination claim, the
Court finds that the administrative courts’ failure to assist the applicant in obtaining
evidence and to give it consideration, or at least to provide reasons why this was not
necessary, denied the applicant essential means to argue his case. In disputes concerning
civil rights, such as the present one, such a limited review cannot be considered to be an
effective judicial review under Article 6 § 1 (see, mutatis mutandis, K.M.C. v. Hungary,
no. 19554/11, § 35, 10 July 2012, and the case-law cited therein).

59. In the light of the above, the Court holds that the proceedings before the
administrative courts (see paragraphs 19-28 above), taken as a whole, did not satisfy the
requirements of a fair and public hearing within the meaning of Article 6 § 1. There has
accordingly been a breach of that provision.

I1. Alleged violation of Article 10 of the Convention, taken alone or in conjunction
with Article 14

60. Relying on Articles 10 and 14 of the Convention, the applicant complained that he
was dismissed from the military for his opinions and in a discriminatory manner.

61. The relevant parts of Article 10 read as follows:

,»1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers...

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

62. Article 14 of the Convention reads as follows:

,» The enjoyment of the rights and freedoms set forth in [the] Convention shall be secured
without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.”

A. The parties’ submissions

1. The applicant

63. The applicant complained of a violation of his right to freedom of speech. He
maintained that as a serviceman he had been responsible for many years for giving legal
advice to the Commander of the Armed Forces on the question of statutory penalties.
His opinion on the statutory penalties the army imposed on soldiers often did not
correspond to that of others at the Ministry of Defence. The applicant stated that he had
made many proposals with the aim of improving, inter alia, servicemen’s procedural
rights when the new Army Disciplinary Statute was being drafted. As his superiors and
the State President had failed to take his proposals into account, the applicant had
contacted the Kauno Diena daily and expressed his ideas to the press. The internal inquiry
into his communication with the daily had been started the same day. Even though that
inquiry had later been discontinued by the authorities’ acknowledgement that the
applicant had not violated military discipline, the appeal to Kauno Diena and to the State
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President had had direct consequences for the applicant. He was dismissed from
professional military service before the expiry of his contract. Most importantly, in order
to avoid accusations of interference with freedom of expression, the authorities at the
Ministry of Defence chose to dismiss him not on the ground that he had appealed to the
media, but formally, on the basis of Article 38 § 1 (7) of LMS, thus leaving no official
trace of injustice. If that provision had been applied to others in the same manner, several
hundred soldiers would have been dismissed from service, however none of them except
the applicant had suffered the same consequences. The example of four soldiers (R.L.,
V.S.,J.S. and M.L) he relied on during the administrative court proceedings confirmed
that there were more soldiers who should have been dismissed from the army, but that
this was not done. Lastly, he also challenged as misleading the two examples provided by
the Government (see paragraphs 41 and 42 above).

64. The applicant then asserted that the interference with his right to express his opinions
had no basis in Lithuanian law. Nor was it justified by any of the grounds listed in Article
10 § 2 of the Convention, because his publicly expressed criticism over the staff reform
had not disclosed any classified information or posed a threat to the State’s security. The
applicant’s dismissal from professional military service was nothing other than revenge
for his public appeal in the media.

2. The Government

65. The Government maintained at the outset that there had been no interference with
the applicant’s right to freedom of expression, because he had not experienced any
negative effects in relation to the publication in Kauno Diena. They noted that the
majority of cases examined by the Court under Article 10 of the Convention had involved
either final criminal convictions or civil decisions against a person. In the instant case,
however, the internal inquiry into the applicant’s actions regarding the publication,
although opened on the very same day as that of the publication, 1 March 2006, was
discontinued on 22 March 2006 on the ground that the acts committed by him did not
constitute a disciplinary violation of the Statute of Military Discipline because he had
acted within the bounds of his right to impart information, in accordance with Article 21
§ 3 of LMS. A mere internal inquiry into the applicant’s actions, which in itself did not
create any consequences for the applicant, therefore could not be considered as
constituting an interference with the right to freedom of expression. Even if the Court
assumed that the mere opening of an internal inquiry could be seen as interference, the
Government considered that it was authorised by, inter alia, Article 36 of LMS which
establishes certain restrictions associated with military service, including public
expression of disagreement with policies being implemented by the Government of a
democratically elected State. The opening of the internal inquiry into the applicant’s acts
pursued a legitimate aim ,,in the interests of national security” and ,,for the prevention of
disorder”. Lastly, the inquiry was ,necessaty” and proportionate, given that the
applicant’s criticism of the new Statute of Military Discipline had been expressed publicly
and not internally (see E.S. v. Germany (dec.), no. 23576/94, 29 November 1995; and
Grigoriades v. Greece, 25 November 1997, § 47, Reports of Judgments and Decisions
1997 VII).

66. The Government also considered that, even if the Court did see the applicant’s
discharge from the military as an interference with the exercise of his right to freedom of
expression, that presumption would be incorrect. The Government categorically rejected
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any such considerations, because the applicant had been discharged in accordance with
the domestic law for having reached retirement age, and not because of the criticism he
had expressed in the article in Kauno Diena. The Government also pointed out that in
the domestic proceedings concerning his discharge the applicant had raised his allegation
of discrimination only very briefly, while in essence disputing the interpretation and
application of Article 38 § 1 (7) of LMS. However, having regard to the interpretation of
that provision by the administrative courts in the applicant’s case as well as in other
relevant case-law, the applicant was discharged from the military in accordance with the
domestic law, and there was no ground to allege any possible discrimination in any regard.
67. The Government further questioned the applicant’s argument that four other
servicemen (R.L., V.S., ].S. and M.L) had had to be discharged from the military because
of their age but had nevertheless continued to serve. On this point the Government
referred to the domestic law and facts relating to the service history of those four officers
(see paragraphs 36-40 above). In this connection the Government also saw it as relevant
to provide the Court with two examples which in their view were analogous to the
applicant’s case, where the servicemen were discharged from professional military service
on the ground of their age, despite the fact that they still had valid military service
contracts (see paragraphs 41 and 42 above). Finally, the administrative courts had been
consistent in interpreting Article 38 § 1 (7) of LMS as having the effect that once a
serviceman reached the age of retirement this was an imperative ground to terminate his
military service (see paragraphs 46 and 47 above). Above all, that interpretation also
remained consistent in the applicant’s case.

B. The Court’s assessment

1. Admissibility

68. The Court considers that the applicant’s complaints are not manifestly ill-founded
within the meaning of Article 35 § 3 (a) of the Convention. No other ground for declaring
them inadmissible has been established. They should therefore be declared admissible.
2. Merits

69. The Court has held on numerous occasions that freedom of expression constitutes
one of the essential foundations of a democratic society and one of the basic conditions
for its progress and for each individual’s self-fulfilment. Subject to paragraph 2 of Article
10, it is applicable not only to ,,information” or ,,ideas” that are favourably received or
regarded as inoffensive or as a matter of indifference, but also to those that offend, shock
or disturb; such are the demands of that pluralism, tolerance and broadmindedness,
without which there is no ,,democratic society”. Freedom of expression, as enshrined in
Article 10, is subject to a number of exceptions, which, however, must be narrowly
interpreted and the necessity for any restrictions must be convincingly established (see
Vogt v. Germany, 26 September 1995, § 52, Series A no. 323, with further references).
70. Article 10 does not stop at the gates of army barracks. It applies to military personnel
as it does to all other persons within the jurisdiction of the Contracting States.
Nevertheless, as the Court has previously indicated, it must be open to the State to
impose restrictions on freedom of expression where there is a real threat to military
discipline, as the proper functioning of an army is hardly imaginable without legal rules
designed to prevent servicemen from undermining it. It is not, however, open to the
national authorities to rely on such rules for the purpose of frustrating the expression of
opinions, even if these are directed against the army as an institution (see Grigoriades,
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cited above, § 45; see also Vereinigung demokratischer Soldaten Osterreichs and Gubi v.
Austria, 19 December 1994, § 36, Series A no. 302).

71. The Government argued that there had been no violation of the applicant’s right to
freedom of expression, because he had not experienced any negative effects from the
publication in the Kauno Diena newspaper. On this point the Court indeed notes that
the internal inquiry into the applicant’s actions regarding that publication and his address
to the State President were terminated on the ground that the applicant had acted within
the boundaries of Article 21 § 3 of LMS, and no disciplinary sanction was imposed on
him (see paragraph 14 above). The Court therefore considers that, as far as it concerns
that inquiry in itself, in view of its outcome the applicant cannot claim to be a victim of
a violation of the Convention. However, it will nevertheless take that investigation into
account when examining the main issue in the present case, namely whether the
applicant’s military service was terminated solely as a result of the legal necessity to
discharge him because of his age, as the Government claimed, or whether, as the
applicant argued, he was dismissed because of his opinions.

72. The Court finds that although the sequence of events — the applicant’s critical remarks
in Kauno Diena, the internal investigation into his actions, a disciplinary penalty for
failing to give proper legal advice (see paragraph 15 above) and, eventually, the decision
to start the procedure to discharge him because of his age — assessed in its entirety, might
appear to corroborate the applicant’s version of events, this does not allow the Court to
conclude with certainty that the applicant was punished for his opinions and that
termination of his military service was not simply the result of a proper application of
Article 38 § 1 (7) of LMS (see, by converse implication, Ivanova v. Bulgaria, no.
52435/99, § 83, 12 April 2007). In previous cases the Court has indeed found that
disciplinary sanction for public rematks (see E.S. v. Germany, cited above), or even
prosecution and conviction of the soldier (see Grigoriades, cited above, §§ 47-48) had
been a clear indication of an interference with the right to impart ideas, at variance with
Article 10 of the Convention. However, in the instant case such tangible indications are
absent. Unlike the facts in Ivanova (§ 84), no new requirements for the applicant’s post,
which he did not meet, had been introduced after the publication in Kauno Diena. None
of the applicant’s superiors in the army had made public statements to the effect that he
should be discharged from the military because of his opinions (see, in contrast and
mutatis mutandis, Kosiek v. Germany, 28 August 1986, § 37, Series A no. 105). It is also
noteworthy that the obligation to terminate contracts when the retirement age is reached
had been confirmed by the Supreme Administrative Court in its eatlier rulings of 2003
and 2004 (see paragraphs 46 and 47 above), which preceded the applicant’s case by some
three years and thus illustrate the established practice of the domestic courts.

73. The applicant also sought support for his claim of discrimination from the military
service record of four soldiers of his unit — R.I.., V.S., ]S and ML.I. He considered that
those four soldiers had been in a similar situation to that of himself, but had been treated
differently. On this point the Court reiterates that Article 14 of the Convention affords
protection against different treatment, without an objective and reasonable justification,
of persons in similar situations (see Hoffmann v. Austria, 23 June 1993, § 31, Series A
no. 255 C, and Vojnity v. Hungaty, no. 29617/07, § 29, 12 February 2013). Howevert,
having given due consideration to the facts (paragraphs 36-40 above), it is the Court’s
opinion that such an assertion is not substantiated. The professional military service
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histories of those four servicemen show that each of them was entitled to serve until the
expity of their contracts, despite the fact that they had reached retirement age, because,
unlike the applicant, they had military specialist codes. Conversely, as the applicant
himself acknowledged during the court proceedings, at the time of his discharge from
the army he had no such status (see paragraphs 19 and 26 above).

74. In view of the above, the Court finds that the applicant’s discharge from professional
military service once he had reached retirement age did not amount to interference with
the exercise of his right to freedom of expression (see Harabin v. Slovakia, no. 58688/11,
§ 153, 20 November 2012). There has therefore been no violation of Article 10 of the
Convention, taken alone or in conjunction with Article 14 thereof.

III. Other alleged violations of the Convention

75. Citing Articles 5, 13 and Article 1 of Protocol No. 1 to the Convention, the applicant
lastly brought forward a series of grievances which may be summarised as a complaint
that his discharge from the army breached the principles of liberty and security, caused
him pecuniary damage, and was not examined by the Ombudsman.

76. The Court has examined the remainder of the applicant’s complaints as submitted by
him. However, having regard to all the material in its possession, it finds that these
complaints do not disclose any appearance of a violation of the rights and freedoms set
out in the Convention or its Protocols. It follows that this part of the application must
be rejected as manifestly ill-founded, pursuant to Article 35 §§ 3 and 4 of the Convention.

IV. Application of Article 41 of the Convention

77. Article 41 of the Convention provides:

,If the Court finds that there has been a violation of the Convention ot the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to the
injured party.”

A. Damage

78. The applicant claimed that after his dismissal from the military service before the
expiry of his contract he suffered pecuniary damage, because he received a lower pension.
He asked that the Government be ordered to review the sums paid for his pension and
compensate the unpaid patt, or, alternatively, to award him 100,000 euros (EUR). The
applicant further claimed that he had received no salary, food allowance or housing
allowance, which all together were equal to 85,137 Lithuanian litai (LTL, approximately
EUR 24,650). Lastly, the applicant claimed EUR 100,000 for non-pecuniary damage he
had suffered because of the internal inquiry into his contacts with the media and the
courts’ unwillingness to defend his human rights.

79. The Government considered that the pecuniary and non-pecuniary damage claimed
by the applicant were absolutely unsubstantiated and excessive.

80. The Court does not discern any causal link between the violation found and the
pecuniary damage alleged; it therefore rejects this claim. On the other hand, it awards the
applicant EUR 6,000 in compensation for

non-pecuniary damage.
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B. Costs and expenses

81. The applicant made no claims for costs and expenses. The Court therefore makes no
award under this head.

C. Default interest

82. The Court considers it appropriate that the default interest rate should be based on
the marginal lending rate of the European Central Bank, to which should be added three
percentage points.

For these reasons, the Court unanimously

1. Declares the applicant’s complaints under Articles 6, 10 and 14 admissible and the rest
of the application inadmissible;

2. Holds that there has been a violation of Article 6 § 1 of the Convention;

3. Holds that there has been no violation of Article 10 of the Convention, taken alone or
in conjunction with 14 thereof;

4. Holds

(a) that the respondent State is to pay the applicant, within three months from the date
on which the judgment becomes final in accordance with Article 44 § 2 of the
Convention, EUR 6,000 (six thousand euros), plus any tax that may be chargeable, in
respect of non-pecuniary damage, to be converted into Lithuanian litai at the rate
applicable at the date of settlement;

(b) that from the expity of the above-mentioned three months until settlement simple
interest shall be payable on the above amount at a rate equal to the marginal lending rate
of the European Central Bank during the default period plus three percentage points;

5. Dismisses the remainder of the applicant’s claim for just satisfaction.

Done in English, and notified in writing on 12 November 2013, pursuant to Rule 77 §§
2 and 3 of the Rules of Court.

Stanley Naismith

Registrar

Guido Raimondi

President
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FOURTH SECTION
CASE OF SOARES v. PORTUGAL

(Application no. 79972/12)
JUDGMENT
STRASBOURG
21 June 2016
FINAL
21/09/2016

In the case of Soares v. Portugal,
The European Court of Human Rights (Fourth Section), sitting as a Chamber composed
of:
Andras Sajé, President,
Vincent A. De Gaetano,
Bostjan M. Zupancic,
Paulo Pinto de Albuquerque,
Krzysztof Wojtyczek,
Tulia Motoc,
Gabriele Kucsko-Stadlmayer, judges,
and Marialena Tsirli, Section Registrar,
Having deliberated in private on 24 May 2016,
Delivers the following judgment, which was adopted on that date:

Procedure

1. The case otiginated in an application (no. 79972/12) against the Portuguese Republic
lodged with the Court under Article 34 of the Convention for the Protection of Human
Rights and Fundamental Freedoms (,,the Convention”) by a Portuguese national, Mr
Anténio Alberto Mota Soares (,,the applicant”), on 4 December 2012.

2. The applicant was represented by Mr R. Mendes, a lawyer practising in Coimbra. The
Portuguese Government (,,the Government”) were represented by their Agent, Mrs M.
F. da Graga Carvalho, Deputy Attorney General.

3. The applicant complained, under Article 10 of the Convention, that his right to
freedom of expression had been breached on account of his criminal conviction for
reporting an alleged misuse of public money.

4. On 23 June 2015 the application was communicated to the Government.

The facts
I. The circumstances of the case

5. The applicant was born in 1957 and lives in Géis.

A. Background of the proceedings

6. At the relevant time, the applicant was a chief corporal in the National Republican
Guard (Guarda Nacional Republicana), working at the Géis territorial post.

7. On 7 November 2009 the applicant sent an email to the General Inspectorate of
Internal Administration (Inspec¢do-Geral da Administragdo Interna) on the subject
,»ouspected misuse of money”, in which he made reference to an alleged misuse of money
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by Commander M.C. of the Arganil territorial post in accordance with what he had heard
in a conversation with colleagues at the Arganil territorial post. He asked the General
Inspectorate to investigate the alleged facts, stating as follows:

,»1n the month of December 2008 the Coimbra [National Republican Guard] Territorial
Group distributed money to the territorial posts of its area of command ... for the
Christmas dinner ...

The only members of the military [in Arganil] who attended the dinner were the
Commander of the post and Corporal M.; the total amount of money that had been given
to the military from the [territorial] post [to pay for the dinner| was paid to the restaurant’s
manager in exchange for a receipt ... it seems that the Commander has since then been
going with his family to the mentioned restaurant, where the cost of his meals is deducted
from the money that was not spent [on the above dinner] ... Note: I have just become
aware of this matter through rumours within the military of the mentioned post, who
claim that they have not reported the situation for fear of reprisals, and because of that
[fear of reprisals] I ask you for secrecy during the investigation because I am also a
member of the military ...”

8. On an unknown date the General Inspectorate of Internal Administration forwarded
the email to the General Command of the National Republican Guard (Comando Geral
da Guarda Nacional Republicana) and to the Lousa public prosecutor’s office (Ministério
Publico).

9. On an unknown date the Lousa public prosecutor’s office opened an investigation into
the applicant’s allegations. On 28 February 2010 the Lousa public prosecutor’s office
discontinued the proceedings on the grounds that, following investigations by the
criminal investigation police (Policia Judiciaria), it had found no evidence of the criminal
offence denounced by the applicant.

10. The General Inspectorate of Internal Administration also conducted an inquiry into
the applicant’s allegations. On 21 June 2010 the inquiry was discontinued.

11. The General Command of the National Republican Guard also started an internal
inquiry into the allegations on 4 December 2009. On 23 December 2009 Commander
M.C. was heard in that respect. He then became aware of the email of 7 November 2009
and its content. On 9 February 2010 the inquiry was converted into disciplinary
proceedings against Commander M.C. at the request of the official in charge of the
inquiry on the grounds that the management of the cafeteria of the Arganil territorial
post showed signs of lack of transparency which required further investigation.

12. On 30 July 2010 the disciplinary proceedings against Commander M.C. were
discontinued on the grounds that there was insufficient evidence to take disciplinary
action. The decision to discontinue the disciplinary proceedings also took into account
the decision of the Lousa public prosecutor’s office to discontinue the criminal
proceedings against Commander M.C.

B. Criminal proceedings against the applicant

13. On 22 April 2010 Commander M.C. lodged a criminal complaint before the Lousi
public prosecutot’s office, accusing the applicant of defamation. He alleged that the
applicant’s email had disseminated injurious statements about him.

14. On 7 July 2011 the public prosecutor brought charges (acusacdo) against the applicant
for aggravated defamation on the grounds that the statements made in his email called
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into question Commander M.C.’s honesty, honour and professional reputation, which
the applicant had intentionally attacked.

15. On 21 September 2011 Commander M.C. lodged a claim for damages against the
applicant in the amount of 5,000 euros (EUR).

16. In a judgment of 17 January 2012 the Lousa Criminal Court convicted the applicant
of aggravated defamation and sentenced him to eighty day-fines, totalling EUR 720
euros. The applicant was also ordered to pay EUR 1,000 in damages to Commander M.C.
The Court described its findings of fact and the manner in which it had assessed the
evidence, and held as follows:

»»--- since the existence of such a rumor has not been proved in any way, the court is fully
convinced that the defendant’s intention was to undermine the honour of the offended
party, once he knew that this was just a rumour and that therefore he was making an
allegation that was not true.

The allegation made in the defendant’s complaint, by its content, put into question the
offended party’s honesty, honour and professional reputation as commander of a
territorial post of the National Republican Guard — which was well known to the
defendant.

The defendant has therefore acted in a free, voluntary and conscious way, with the
achieved aim of attacking the offended party’s honour and personal and professional
reputation.

The disclosure of irregular situations has to be seen as a duty (as the performance of an
obligation) when it falls within the competence and responsibilities of the whistle-blower
and when it does not go beyond the facts which were effectively observed. [Whistle-
blowing] cannot be used as a basis to cast suspicion which cannot be supported by any
factual element.

In the instant case, the defendant accuses the offended party of facts which are
objectively dishonorable without having any evidence to substantiate them. Indeed, by
submitting that the offended party and his family were using the existing credit to have
dinner at the mentioned restaurant, the defendant knew that he was accusing the
offended party of a dishonorable deed, all the more because he knew that the offended
party was in charge of the National Republican Guard’s Arganil territorial post. He
further knew that the allegation was inconsistent with the truth and that he could easily
have clarified its authenticity with the restaurant owner.

Through such conduct, the defendant acted of his own free will and in the knowledge
that ... [his actions] wete not allowed.”

17. On an unknown date the applicant appealed against the judgment to the Coimbra
Court of Appeal. In particular, he contested the established facts as, in his opinion, he
had not acted with the intention of attacking Commander M.C.’s honour and reputation.
18. On 19 September 2012 the Coimbra Court of Appeal upheld the first-instance court’s
decision. It considered that there were no reasons to change the facts established by the
first-instance court and, as such, no reasons to reach a different conclusion with regard
to the applicant’s guilt and conviction.

C. Disciplinary proceedings against the applicant

19. On 3 August 2011 the General Command of the National Republican Guard
instituted disciplinary proceedings against the applicant.
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20. On 20 February 2013 the official in charge of the inquiry within the disciplinary
proceedings against the applicant submitted a final report in which he concluded that the
applicant had breached his duties. The relevant passage of the report reads as follows:
»--. the defendant breached the duty of loyalty... as being on duty and being part of the
Goais Territorial Post in the quality of Deputy Commander of the Post, he did not inform
his hierarchical superiors, in clear disregard of the functional hierarchy principles, of the
acts allegedly committed ...”

21. In the report it was also taken into account that the applicant’s allegations had been
investigated by different authorities, all of which had discontinued their investigations.
Additionally, it had regard to the fact that the applicant had been convicted by the
domestic courts in the criminal proceedings against him. The report further analysed the
existence of a fine which Commander M.C. had imposed on the applicant before the
latter had sent the impugned email. However, the official responsible for the report
considered that fact to be innocuous and irrelevant.

22. On 27 March 2013, at the request of the official responsible for the disciplinary
proceedings, the General Command imposed on the applicant a disciplinary sanction
consisting of suspension from duty for six days, its enforcement being suspended for a
period of twelve months.

23. According to the material submitted in the case file, it seems that the applicant did
not lodge an appeal against the disciplinary sanction with the Minister of Home Affairs.

II. Relevant domestic law

A. Relevant provisions of the Portuguese Criminal Code

Article 180 § 1

»Anyone who, when addressing a third party, accuses another, even if the accusation
takes the form of a suspicion, or makes a judgment that casts a slur on the honour or
reputation of the other, even when reproducing the accusation or judgment, shall be
liable on conviction to a maximum of six months’ imprisonment or 240 day-fines.”

24. Article 180 § 4 provides that if the reporting agent has not complied with his duty to
verify the information he has disclosed, he will not be deemed to have acted in good
faith.

25. Article 184 of the Criminal Code increases the sentence by half if the victim is an
agent of authority.

B. Relevant provision of the Statute of the Military Service of the National Republican
Guard (Law-Decree no. 297/2009 of 27 November)

Article 16

Other duties

»1. Servicemen of the National Republican Guard also have the following duties:

(i) to refrain from making statements which could affect the cohesion and reputation of
the [National Republican] Guard or which are in breach of the hierarchic and disciplinary
principles ...”

C. Regulation on the disciplinary conduct of the National Republican Guard (Law no.
145/99 of 1 September 1999, in force at the material time)

Article 10

Duty of loyalty

,»2. In the exercise of their duty of loyalty, servicemen of the Guard shall:
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(a) truthfully inform their hierarchical superiors about any issue related to their job, when
requested to do so;

(b) when the issue does not fall within their competences, communicate immediately to
their hierarchical superiors any service-related faults or acts on the part of other
servicemen which are against express legal provisions

(c) in submitting a petition, request, complaint or any other similar written statement,
ensure that it is sent to the competent authority and always through the hierarchical
channels ...”

The law
Alleged violation of Article 10 of the Convention

26. The applicant complained under Articles 6, 7, 10 and 13 of the Convention that his
conviction by the domestic courts for aggravated defamation had infringed his right to
freedom of expression. The Court, being master of the characterisation to be given in
law to the facts of the case, will consider this complaint solely under Article 10 of the
Convention, which reads as follows:

»1. Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article shall not prevent States from
requiring the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may
be subject to such formalities, conditions, restrictions or penalties as are prescribed by
law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the
protection of health or morals, for the protection of the reputation or rights of others,
for preventing the disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.”

A. Admissibility

27. The Court notes that the application is not manifestly ill-founded within the meaning
of Article 35 § 3 (a) of the Convention. It further notes that it is not inadmissible on any
other grounds. It must therefore be declared admissible.

B. Merits

1. The parties’ submissions

28. The applicant submitted that his right to freedom of expression had been breached
in that he had been convicted for denouncing an alleged misuse of public money within
the National Republican Guard.

29. He maintained that he had acted in good faith in disclosing the suspicion of alleged
misuse of money, as the veracity of the rumour could only be proved by means of an
investigation. The only reason for his disclosure was to have the alleged facts investigated.
30. The applicant acknowledged that he could have used the existing channels within the
internal hierarchy [of the National Republican Guard] to make the disclosure. However,
he contended that the disclosure was made by email to an authority which had
competence within the Ministry of Home Affairs to investigate the alleged facts. As such,
he had complied with the chain of command. He concluded that demanding that the
disclosure of information be made only within the hierarchy of the General Republican
Guard would limit freedom of expression.

250



31. Referring to the case of Heinisch v. Germany (no. 28274/08, ECHR 2011), the
Government contended that the protection of the workplace afforded by Article 10 of
the Convention could be guaranteed only when a disclosure of information was made in
good faith and favoured the internal channels of disclosure. They considered that the
allegations reported by the applicant could have been an issue of public interest given
that the alleged misuse of public money was at stake. However, the applicant’s allegations
wete based on a rumour which was none the less investigated by three different entities
and not proved.

32. The Government submitted that the duty of loyalty was particularly binding on
servicemen in the National Republican Guard, who were subject to special duties arising
from the disciplinary regulations to which they were bound.

33. The applicant was subject to a chain of command and should have disclosed the
allegations to his hierarchical supetiors — namely, the commander of his territorial post
or the commander of the territorial unit; there were internal channels of disclosure which,
where used, had been proven effective.

34. Lastly, the Government submitted that past events — the fact that the applicant had
allegedly been fined by Commander M.C. and that there was a poor relationship between
Commander M.C. and the servicemen working at the Arganil territorial post — could lead
to suspicion that the applicant may have felt some animosity towards Commander M.C.
2. The Court’s assessment

35. It has not been disputed that the applicant’s conviction by the domestic courts for
aggravated defamation constituted interference by the public authorities with his right to
freedom of expression under the first paragraph of Article 10 of the Convention. Such
interference will constitute a breach of Article 10 unless it was ,,prescribed by law”,
pursued one or more legitimate aims under paragraph 2 and was ,necessary in a
democratic society” for the achievement of those aims.

36. The Court observes that the applicant’s conviction was based on Article 180 § 1 and
Article 184 of the Portuguese Criminal Code, and pursued the legitimate aim of
protecting Commander M.C.’s reputation.

37. It remains to be ascertained whether the interference was ,,necessary” in a democratic
society.

(a) The principles established by the Court’s case-law

38. The Court reiterates that freedom of expression constitutes one of the essential
foundations of a democratic society and one of the basic conditions for its progress and
for each individual’s self-fulfillment. Subject to paragraph 2 of Article 10, it is applicable
not only to ,information” or ,ideas” that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend, shock or disturb.
Such are the demands of pluralism, tolerance and broadmindedness without which there
is no ,,democratic society”. As set forth in Article 10 § 2, this freedom is subject to
exceptions, which must however be constructed strictly, and the need for any restrictions
must be established convincingly. The general principles for assessing the necessity of an
interference with the exercise of freedom of expression have been summarised recently
in Pentkdinen v. Finland ([GC], no. 11882/10, § 87, ECHR 2015) and Bédat v.
Switzerland ([GC], no. 56925/08, § 48, 29 March 2016).
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39. The Court further reiterates that the protection of Article 10 of the Convention
extends to the workplace in general and to the public service in particular (see, among
other authotities, Guja v. Moldova [GC], no. 14277/04, § 52, 12 Februaty 2008).

40. Furthermore, under the Court’s case-law, the signaling by an employee in the public
sector of illegal conduct or wrongdoing in the workplace should, in certain circumstances,
enjoy protection. This may be called for where the employee concerned is the only
person, or part of a small category of persons, aware of what is happening at work and is
thus best placed to act in the public interest by alerting the employer or the public at large
(see Guja, cited above, § 72 and Heinisch v. Germany, no. 28274/08, § 63, 21 July 2011).
41. The Court is at the same time mindful that employees owe to their employer a duty
of loyalty, reserve and discretion. In the light of these duties, disclosure should be made
in the first place to the person’s superior or other competent authority or body. It is only
where this is clearly impracticable that the information can, as a last resort, be disclosed
to the public. In assessing whether the restriction on freedom of expression was
proportionate, the Court must therefore take into account whether the applicant had any
other effective means of remedying the wrongdoing which he or she intended to uncover
(see Guja, cited above, § 73; Heinisch, cited above, § 65).

42. The Court also reiterates that when it is called upon to rule on a conflict between two
rights that are equally protected by the Convention, it must weight up the interests at
stake. The State is called upon to guarantee both rights and if the protection of one leads
to an interference with the other, to choose adequate means to make this interference
proportionate to the aim pursued. In this context, the Court accepts that the State has a
wide margin of appreciation (see Fernandez Martinez v. Spain [GC], no. 56030/07, § 123,
ECHR 2014).

43. In the present case, the Court must ascertain whether the domestic authorities struck
a fair balance between, on the one hand, the applicant’s right to freedom of expression
under Article 10 and, on the other, the protection of reputation of Commander M.C., a
right which, as an aspect of private life, is protected by Article 8 of the Convention (see
Coudetc and Hachette Filipacchi Associés v. France [GC], no. 40454/07, § 91, 10
November 2015). In this regard, the Court’s task is not to take the place of the national
courts but rather to review under Article 10, in the light of the case as a whole, the
decisions they have taken pursuant to their discretionary powers (see Stankiewicz and
Others v. Poland (no. 2), no. 48053/11, § 36, 3 November 2015).

(b) Application of the above principles to the present case

44. Turning to the facts of the present case, the Court agrees with the Government’s
position that the applicant’s allegations could concern an important question of public
interest: the possible misuse of public money by a civil servant (see paragraph 31 above).
It notes that the defamation claim originated in the applicant’s correspondence with the
General Inspectorate of Internal Administration, which forwarded the applicant’s email
to the General Command of the National Republican Guard and to the Lousi public
prosecutor’s office. In his email, the applicant alleged that Commander M.C. had been
misusing public money. He claimed that his intention was to prompt an investigation
into the allegations, which he admitted were based on a rumour (see paragraph 7 above).
45. In order to assess the justification of a statement which is in issue, a distinction must
be made between statements of fact and value judgments. While the existence of facts
can be demonstrated, the requirement to prove the truth of a value judgment is

252



impossible to fulfil and infringes freedom of opinion itself, which is a fundamental part
of the right secured by Article 10 (see, among other authorities, Pinto Pinheiro Marques
v. Portugal, no. 26671/09, § 43, 22 January 2015).

46. The Court considers that, in the present case, the applicant’s allegations constituted
a statement of fact. For a civil servant working for a law-enforcement authority, the
accusation that he misused public money was a particularly serious one capable of
affecting his reputation and, to an even larger extent, that of the National Republican
Guard. Thus, even if the applicant had intended to prompt an investigation, he had to
have a factual basis on which to base his allegations. However, he based his allegations
on a mere rumour and had no evidence to support them. The Court therefore concludes
that the domestic courts’ finding that he had not acted ,,in good faith” (see paragraph 9
above) was proportional and justified. In this regard, the situation differs from that
examined by the Court in the case Bargio and Domingos Correia v. Portugal (nos.
53579/09 and 53582/09), whete the applicants believed that the information disclosed
was true and were able to prove it (ibid., §§ 41-42).

47. In fact, the applicant, knowing that his allegations were based on a rumour, made no
attempt to verify their authenticity before reporting them to the General Inspectorate of
Internal Administration. The Court notes that the applicant had no evidence to support
his allegations and that none of the three different entities which investigated them were
able to establish their veracity. Additionally, none of the three entities established that
Commander M.C. had committed a criminal act or had acted unlawfully (see paragraphs
9-12 above). The Court further notes that, in the criminal proceedings against the
applicant, the domestic courts were not able to establish the existence of the rumour
which had given rise to the applicant’s allegations (see paragraph 16 above).

48. As to the addressee of the disclosure, the Court observes that the applicant was aware
that he had internal channels within the hierarchy of the National Republican Guard to
which he could have reported the rumour — namely, as pointed out by the Government,
the commander of his territorial post or the commander of the territorial unit (see
paragraph 33 above). Notwithstanding that, he did not convincingly explain why he did
not disclose the allegations to a superior. By not doing so, the applicant did not comply
with the chain of command and denied his hierarchical supetior the opportunity to
investigate the veracity of the allegations.

49. In the light of the above, the instant case has therefore to be distinguished from cases
of justified information of the superior or ,,whistle-blowing”, an action warranting special
protection under Article 10 of the Convention (compare with Guja and Heinisch, both
cited above).

50. Finally, as regards the ,,proportionality” of the sanction, the Court notes that the
applicant was ordered to pay a fine of 80 day-fines (EUR 720) plus EUR 1,000 in damages
to Commander M.C. Those amounts appear very moderate taking into account the
gravity of the applicant’s allegations, the harm caused to M.C. and the fact that the
applicable maximum fine was 360 days-fine according to Articles 180 and 184 of the
Criminal Code. Therefore, the sanction imposed cannot be found disproportionate.

51. Having regard to the above considerations, the Court considers that the reasons
advanced by the domestic courts in support of their decisions were ,relevant and
sufficient” and that the interference was not disproportionate to the legitimate aim
pursued, namely, the protection of reputation. The interference could thus be reasonably
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considered ,,necessary in a democratic society” within the meaning of paragraph 2 of
Article 10 of the Convention. Therefore, the Court sees no serious reason to substitute
its own assessment for that of the domestic courts, which examined the question at issue
with care and in line with the principles laid down by the Court’s case-law.

52. Accordingly, there has been no violation of Article 10 of the Convention.

For these reasons, the Court, unanimously,

1. Declares the application admissible;

2. Holds that there has been no violation of Article 10 of the Convention.

Done in English, and notified in writing on 21 June 2016, pursuant to Rule 77 §§ 2 and
3 of the Rules of Court.

Marialena T'sitli

Registrar

Andras Sajé

President
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