
 

 
                                                                 

THE RIGHT TO GOOD ADMINISTRATIVE PROCEDURE 

AND ITS ELEMENTS 

VÁCZI, Péter* 

Introduction 

The aim of the Council of Europe is to achieve a greater unity between its members for the 

purpose of safeguarding and realizing the ideals and principles which are their common 

heritage and facilitating their economic and social progress."1 "Greater unity between its 

members" - the aim of the Council of Europe may be furthered in a range of different 
ways. Arride 1 of the Statute of the Organization makes specific reference to che Council 

of Europe's mission ín maintaining and promoting human rights and fundamenral 

freedoms as a way of achieving this "greater unity". Administrative procedure requires 

common European regulation by all means, as this is that special field of law by which 
the administrative body directly meets the citizens. Consequently these cases carry danger 

that fundamental rights of citizens may be impaired - íts occurrence in a constitutional 
state is undeniably not desirable by any means. Considering the present national 

administrative systems, rhe administrative official procedural law is being emphasized. 

Main tendencíes in practice are to constrain the execucive power of the state within 

constitutional frame of law and to guaranree gradually expand the fundamental rights of 

citizens, establishing the "good administration". Regarding the European administrative 

law, does European administrative procedural law exist at all? What forms and levels of 
standardization can be expected? The answer can be given through rhe documents of rhe 

Council of Europe achieved in chis field oflaw. 

Having subscribed to the European Convenrion on Human Rights, Council of 
Europe member states have agreed to respect certain principles which cherefore govern 
the relatíonshíp of theír authoríties with private persons, including ín the branch of 

administrative law. Those principles have been further rehned in several conventions and 

various recommendations and resolutions which were adopced unanimously by rhe 

Councíl of Europe Committee of Ministers and which, chus, reflect rhe scandards 

applicable in member states in pursuance of their devotion to the Rule of Law as expressed 

in the Statute of the Organisation. As regards the significance and practical impact of 

Council of Europe Recommendations and Resolutions, it is important to observe the 

following: contrary to conventions which states may have ratified, recommendations and 
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resolutions have no legally bindíng effect on the states and governments. They do have, 

however, a moral and polítical effect on them. Thís effect stems from two facts: first of 

all, it is difficult, albeit possible, for a government to totally ignore for a long period 

of time certain standards to which all or most of the other democratic states of the region 
pledge commitment; moreover, there can be an obvious problem with a government's 

good faith in case a government itself is among those who have not only participated in 

rhe negotiatíons of a text, but also voted for its adaptation in the form of a 
recommendation, if such government later on refuses to conform to its own appeal.2 

Fortunately, it seems so that rhe European legislator now focuses "not just on specific 

administrative acts, but also on rhe administrative procedures themselves. ln other words, 

there has been a shifc in emphasis from che outcome of administracive action (result) to 
the administrative behavior (functioning)."3 And at the end of this process, "the principle 

of good admínístratíon could be to admínístratíve law what 'good governance' and 'good 

legíslatíon' are to inrernaríonal law."1 

Summary of the research result 

The right to good administration is procedural ín character. As for its legal nature, it 

enables an índividual to demand thar the administraríon acts in a manner prescribed by 
law, but cannot daim thar it issues a partícular decisíon or grants him certain benefits.5 

There are various cheories on the role of procedural righcs. The first of them is rhe 

'gaceway theory' which says thac the importance of procedural righcs can be explained by 

an assumption thac the attainment of substantive righcs is conditional upon the existence 

of procedures. T his theory regards procedural rights as 'gateways' to substantive rights. 

The other ímportant theory in this field ís rhe 'digníty rheory'. According to ít, procedural 
ríghts ensure thar public authoríties pay sufficient respect to the individual. Procedural 

safeguards are an end in themselves and not just means to an end. The main aim of 
procedure is to protect an individual and to ensure fairness of proceedings. These two 

theories can be contrasted with the 'instrumental theory' which dedares that procedural 
rules are designed to ensure efficiency, organise administrative activities and serve as an 

instrument for rhe achievement of accurate decisions.6 

2 l'rinciples of Administrative Law Concerning the Relations Berween Adminisrrarive Authoriries and 

Private Persons. A Handhook (hereafter referred as ''Handhook"). Directorate of Legal Affairs. Srrashourg, 

1996., p. 6. 
·' FORTS:IKIS, Theodore: Principles governing good administration. European Public l,aw, Volume 11, Tssue 

2. Kluwer I.aw Tnrernarional, 2005. p. 217. 
4 rORTSAKIS, p. 211. 
s KANSKA, l<Jara: Toward.s Administrativc Human Rights in thc EU. lmpact of thc Charter of 

Fundamcntal Rights. Europca11 L1w Jounrnl, Vol. 10, No. 3 . Blackwcll Publishing Ltd. 2004. p. 301. 
6 K:\NSKA, p. 30 l, 
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Before turning our attention to this process, we have to clarify the meaning of good 

administration. "The people's confidence in and obedience to a government will 

commonly be proportioned to the goodness or badness of its administration."7 The main 

task of rhe new federal government is to develop a good administration in order to gain 

confidence of the people and thus create a sense of common national citizenship.8 The 

expression has become somewhat fashionable and appears in various instruments both in 

European and in national levei, but different authors give different definitions. According 

to Theodor Fortsakis, "the principle of good administration is at once a long- standing 

idea and a ground-breaking one. Its specific content has gradually been nurtured within 

rhe framework of the long-established concept of user protection and rhis principle, 

enshrined and elaborated on in various instruments and European case-law, now stands 

as one of the cornerstones of modern administrative law."9 Good administracion (some 

cal! as useful administration) means that "administrative bodies have a duty to exercise 

the powers and responsibilities vested in them by existing laws and regulations, by 

drawing on the prevailing concept of law, ín such a way as to avoid an overly rigid 

application of rhe statutory provisions. ln other words, not only must rhey avoid any 

unfair doctrinal approach but they must also endeavor to adapt the legal rules to social 

and economical realities."10 The principle has an ambivalent function, "on the one hand, 

it acts as an umbrella, under which separate rules are clustered together around a 

common, guiding idea, namely the idea of good administration; [ ... ] on the other hand, 

it can itself serve as a springboard for specific new rules relaring to rhe same idea."11 The 

fost interpretation is affirmed by Klara Kanska, who says that "the notion 'good 

administracion' developed as an umbrella principle, comprising an open-ended source of 

rights and obligations" .12 

Tlie way to good administration 

The Council of Europe starred irs work ín rhe sphere of administrative law quite early, in 

1977 when its first resolution on protection of the individual in relation to the acts of 

administrative authorities was issued. u The ideological basis of the document was the 

ever-increasing importance of public administrative activities. Public authorities, in 

addition to their traditional task of safeguarding law and order, have been increasingly 

engaged ín avast variety of actions aimed at ensuring rhe well-being of the citizens and 

7 A. Hamilron'sspeech ar rhe Consrirurional Convenrion, 1787. 
8 KANSKA, pp. 296-297. 
9 KANSKA, Klara: Towards Administrative Human Rights in the EU. lmpact of the Charter of 

Fundamcnral Riglm. Europcan L1w Journal, Vol. 10, No. 3. Blackwcll Publishing Ltd. 2004. p. 301. 
1° KAt,,;SKA, p. 30 l. 
11 A. Hamilton's speech at rhe Constitutional Convention, l 787. 
12 KAKSKA, pp. 296-297. 
' ' Rcsolution (77) 31 011 protcction of rhc individual in rcfarion ro rÍlc acrs of adminisrrativc ,mtlwrirics 

(Adoptcd by tbc Committcc of Ministcrs on 28 Scptcmbcr 1977 at tbc 275th meeting of thc Ministcrs' 
Deputies) 
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promocing rhe social and physical condirions of sociery. This developmenr resulced in rhe 

individual being more frequenrly affected by administrative procedures. Consequently, 
efforcs were undercal<:en in che various states to improve the individual's procedural 

position vis-a-vis the administration with a view to adopcing rules which would ensure 

fairness in che relacions between the citizen and the administrative authorities. 

For this reason, in its resolution the Council of Europe worked out five principles: 

right to be heard, access to infonnacion, assistance and representation, statemenc of 
reasons and indication of remedies. These five principles can be considered as the 

very first step towards good administration which means a part of che protection of che 

individual's fundamenral righcs and freedoms, which is one of the principal tasks 

conferred on che Council of Europe by ics Statute. The resolution was later followed by 

many other resolurions and recommendacions by the Council of Europe defining more 

and more substantial requirements regarding administration and administrative law, but 
rhe result of the systematic work was not gathered inco one documenc. 11 

ln 2003, Parliamentary Assembly carried out a recommendation15 in which it urged 
the member staces to create che insticution of ombudsman ac national levei where it does 

not already exist. ln this document the Parliamentary Assembly stated that the 
governments of Council of Europe member states should adopt at constítutional levei an 

individual right to good administration following the drafting of a model text by the 

Committee of Ministers and they also should adopt and implemenr fully a code of good 

administracion, to be effectively publicized so as to inform che public of cheir righcs and 

legitimate expectations. The Assembly furcher recommended chat che Committee of 

Ministers draft a model text for a basic individual righc to good administration as well as 

draft a single, comprehensive, consolidated model code of good administration, deriving 
ín particular from Committee of Ministers Recommendation No. R (80) 2 and 

Resolution (77) 31 and che European Code of Good Administrative Behaviour, with the 

involvement of che appropriate organs of the Council of Europe - in particular the 

Commissioner for Human Rights and the European Commission for Democracy 

14 See far example: 
Recommendarion N o. R (80) 2 concerning rhe exercise of d iscrerionary powers by adminisrrarive 
autborities (A<lopte<l by the Committee of Mi11isters 011 11 March 1980 at tbe 316th meeting of the 
Minisrcrs' Dcputics) 

Rccommcmfarion No. R (84) 15 of rl1c Commirrcc of Minisrcrs ro mcmba starcs rcfaring ro public 
liabilicy (Adopred by rhe Commitree ofMinisrers on 18 Seprember 1984 ar rhe 375rh meeting of rhe 
Ministers' Deputies) 

Recommen<lation Rec (2003) 16 of the Committee of Mi11isters to memher stares on tbe execution 
of administrative and judicial decisions in rhe ficld of administrativc law (Adoptcd by rhc Committcc 
of Minisrers on 9 September 2003 at rhe 851 sr meeting of rhe Ministers' Depuries) 

Recommendarion Rec (2004) 20 of the Commitree ofMinisters to member srates on judicial review 
of administrative acts (Adopted hy the Committee of Ministers 011 15 December 2004 at the 909th 
meeting of rhc Ministers' Dcputics) 

15 Recommendarion 1615 (2003) The insriwcion ofombudsman 
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through Law, as well as the Assembly - and in consultation with the European 
Ombudsman, chus providing elaboration of the basic right to good adminiscration so as 

to facilitate its effective implementation in practice. 
The Committee of Ministers fortunately took this advice and began to drifr a model 

code of good administration. Finally, in 2007 this process led to a substantive document 
declaring rhe necessity of rhe instirution of good administration and ruling its regulations. 

ln the foreword the document refers to all the other recommendations made by the 
Council of Europe on the fleld ofEuropean administrative law mentioned above, and not 

only mentioned them but successfully incorporated their achievements as well. 

LawfL1lness 

Public authorities sha/1 acr ín accordance wirh the /aw. They sha/1 not rake 

arbitrary measures, even when exercising rheir discretion and shall comply 

with domestic law, international law and the general principles of law 

governing their organisacion, fonctioning and activities. Public authorities 

shall act ín accordance with rules defining their powers and procedures laid 

down ín their governing rnles and exercise tbeir powers only if ebe certain 

facts and the applicable law entitle them to do so and solely for rhe purpose 

for which they have been conFerred. 

Since the ancient Greek philosophers, law is considered to the main mean to subject 

governmemal power to control. As Aristode said 'government by laws is superior to 

government by men.' 1
<, Nowadays jurisprudence distinguishes three aspects of rule oflaw. 

Firstly, the principle expresses a 'preference for law and order within a community rather 

than anarchy', which is the philosophical view of society linked with basic democratic 

notions. Secondly, the rule of law 'expresses a legal doctrine of fundamental importance, 
namely that government must be conducted according to law, and that in disputed cases 

what the law requires is declared by judicial decision'. Thirdly, 'the rule oflaw refers to a 

body of political opinion about what the detailed rules of law should provide' in matters 

borh of substance and of proced ure. 17 

The concept of good administration is founded on the rule of law. According to this 

principle, 'administrative auchorities have to act on the basis and within the limits 
established by law' .18 The general meaning oflawfulness is that every person (na turai and 

legal) as well as all the authorities are subject to the law but in two different ways: 
citizens and legal persons may do everything which is not prohibited to rhem, while srate 

authorities only may act ín such cases and only can do that which is subscribed for them 
by law. Lawfulness is considered as the very basic element of a state which is governed by 

lG BRADLEY, A. W. and EW!I\G, K. D.: Constimtümal and admini,cracive law. Twelfth Editicm. 

Longman, London and New York. p. 101. 
17 BARDLEY- EWING, p. 105. 
18 KAt,,;SKA, p. 299. 
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law (rule oflaw), rhat is why all the principles are based on rhe assumption rhat rhe State 

accepts and adheres to the fundamental constitutional principle of the rule of law in the 
practice. As for the Council of Europe, the rule of law consists of three essential 

elements: 19 firstly, everybody - whether natural or legal person - is subject to the law. 

Secondly, it must be possible for everybody to take knowledge of his or her rights and 

duties under the law. Thirdly, observance of the law can be controlled by judges who are 

independenr in rhe exercise of their functions and whose judgments must be enforced. 
The principle oflawfulness requires not only that administrative authorities shall not 

breach the law, but also that all their decisions must have a basis in law and that their 

content complies with the law. Furrhermore, it requires thar compliance by the 

administrative authorities with these requirements may be effectively enforced. Implicitly, 

the principle of lawfulness also means that the law as to the functions and powers of the 

administrative authorities should be validly enacted, furthennore sufficiently clear and 
specific. The principle also requires rhar unlawful administrative acts must be wirhdrawn. 

However, other principles which protect individuals' rights may take precedence over 
rhat ntle. 20 

Being such an elementary principle, lawfulness showed up quite early ín the view of 
the Council of Europe. ln the Recommendation No. R (80) 2 of the Committee of 

Ministers concerning the exercise of discretionary powers by administrative authorities2 1 

ir was dedared rhat an administrative authoriry, when exercising a discretionary power, 

does not pursue a purpose other rhan rhat for which the power has been conferred. ln the 

year 2000, rhe Council of Europe invented and extended rhe principle in a new 

recommendation22 stating that the public official should carry out his or her duties in 

accordance with the law and with those lawful instructions and ethical standards which 
relate to his or her functions; they should also act in a polirically neutral manner and 

should not attempt to frustrate rhe lawful policies, decisions or actions of the public 

authorities.23 ln decision-making, the public official should act lawfully and exercise his 

or her discretionary powers impartially, taking into account only relevant matters. 24 

The rule oflaw bears with a high importance in Hungary as well. The Constitutional 

Court pointed out ín many decisions that regarding the activities of public administration 
the subordination of public administration under the law is a requirement derived from 

19 Handbook, p. 8. 
2

" Handbook, p. 10. 
i, Adopred by the Commitree ofMi11isrers 011 11 Marci, 1980 ar rhe 316th meeting of the Ministers' Depuries 
12 Recommendarion No. R (2000) 10 of the Commirree of Mi11isrers to member stares 011 rhe srarus 

of puhlic offlcials in Europe (Adopted by rhe Commirtee of Minisrers on 11 May 2000 at irs 106th 
Scssion) 

2
j Sec Artidc 4 of tbc Rccommcndation No. R (2000) 10. 

l4 See Artide 7 of rhe Recommendarion No. R (2000) 10 
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the rule oflaw stated in the Hungarian Constitution.25 Tt is necessary that the intervention 

of the public authorities into the private sphere must happen within the institutional 

limits determined by law and according to the procedure prescribed by law. The 

enforcement both of the lawfulness of administrative acts and of the rule oflaw must be 

secured.2ú 

The principle of lawfulness means in Hungarian administrative law that 

administrative acts have to be bound by law. This raises the following requirements for 

administrative acts: the administrative authority must be established by law, as well as the 

jurisdiction and competence of the authority, the act must be in accordance with legal 

rules and last, during the procedure the authority must comply with the processual 

prescriptions. The irnportance of the principle is well-showed by the fact that the 

Hungarian administrative procedural act comains it in the very beginning, in the füst 

Arricle, as follows: 'Tn their proceedings administrative authorities must abide by the 

provisions of legal regulations, and must enforce them upon others.'27 According to this 

rule, public authorities have to enforce the statutory instruments ex offlcio; they cannot 

wait for the petition or cornplain of the dient or other party of the procedure.28 

Legal certain ty 

Public auclwriries sball acr in accordance wirb tbe principle of legal 

certainry. They may not take a11y retroactive measures except ín legally 

jusrifled circumsrances and shall 11or interfere wirh vesred righrs and flnal 

legal siruarions excepr wÍlere it is imperatively necessary ín tÍle public 

ínterest. lr may be necessary ín cerraín cases, ín partícufar where new 

oblígatíons are ímposed, to províde for transirional provisíons or ro allow a 

reasonab/e ríme for the entry inro force of these oblígatíons. 

The importance of this principle is well-shown by that some authors consider it (together 

with proportionality) as one of the key-elements of the measure of good administration.29 

Administrarive authorities must be consistent in their administrative acts so as to respect 

the legitimate trust which private persons ought to be able to place in them. Private 

persons thus acquire vested rights which basically mean that administrative acts may not 

15 The Republic of Hungary is an independent, democratic constitutional state.' See Artide 2 of the Act XX 
of 1949 (The Consrirution of the Republic of Hungary). 

cG See Decisions 56/1991. (Xl. 8.), ABH 1991, p. 454., 456.; 6/1999. (lV. 21.), ABK 1999, april, p. 107., 
109. 

27 Sec thc first scntcncc of Artidc 1. Par. 1. of Act CXL of 2004 on thc Gcncral Rulcs of Administrativc 
Proceedings and Services (hereinafrer referred as Ker.) 

" 8 Por more see PATYJ, András (ed.): Adminístl'ative pmcedural law. Dialog Campus. Budapest-Pécs, 2007. 
p. 92. 

2 '! FORTSAKIS, p. 209. 

·'
0 Handbook, p. 13. 
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have recroactive effect unless expressly aurhorized by law or unless such acts are to rhe 

private person's advantage.30 

The principle of legal certaincy was imerpreted by the Hungarian Consticucional 

Court so many times thac ic can be regarded withouc exaggeration as che most often cited 
constitutional principle. Legal certainty is the essential element of the rule of law. le 
establishes an obligation for the state (mainly for the legislator) to ensure chat the law in 

whole and ics branches shall be clear, obvious, calculable and foreseeable for rhe addressees 
of the norm.31 The well-understandable attribuce of rhe rule is a constitutional 

expectation.J2 The grammatical phrasing of statutory instruments is always general, so it 

may be problematic to decide whether che rule could be used for a certain state of affairs. 

If the statemenc of che faccs of the norm is too tighc, it may restrict the judicature and 
hinder the regulacion of che social relacions. On che ocher hand, if the statement of che 

facts is too general, it might be widen by the judicature at his discretion. Such a rule may 
give an opportunity for a subjective decision and for a distinctive practice which resulrs 

in the lack of a coherent and harmonized operation of law and infringes the principle of 
legal certaimy.35 

The procedural guarantees ensuring persona! rights and obligacions are derived from 
the constitutional principle of legal certainty; without proper guarantees che principle of 

rule of law would be infringed.3'í Legal certainty puts up a dual demand against che 

legislaror. First of all, che procedural safeguard of che stability of legal relations must be 

ensured; however, it shall not prevent the exercise of certain procedural rights for the 

cliems. lt follows che requiremenc of calculable and effective accion of che adminiscracion 

on one hand and the insurance of che exercise oflaw for che individuals on the other. The 

balance must be secured by the Constitutional Court; it may lead to the violation of che 
Constitucion if legal regulation would provide unilateral primacy for the one or the 

other.'l5 Regarding public administration, legal cercainty specifies the requirement for 

legislation to establish the procedural guarantees of stability of dosed legal relacions. le 
shall be noted however that legal validity (i.e. the use oflegal remedies) is not enough for 

reaching che abovemencioned; legal certainty needs other additional guaranteed ín this 

field of law. The activities of public administration serve the protection of public interest 
or incerests of a particular social group, the enforcement oflaw, etc. ln case of an unlawful 

decision, not only the rights of rhe individual, buc also che public interest may be 
infringed; for example when the act is favourable for the dienc but infringes rhe righrs of 

other individuals (e.g. a building permission which infringes the environmenc protection 

·" See Decision 9/ 1992. (T. 30.) ABH 1992, p. 59, 65. 
02 See Decision 26/1992. (lV. 30.) ABH 1992, p. 135, 142. 
"' Sec Dccision l 160/B/1992. ABH 1993, p. 607,608. 
H Sec Dccision 75/1995. (XII. 21.) ABH 1995, p. 376,383 . 
• \, See Decision 46/2003. (X. 16.) 
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prescriptions). For that reason, legality is also a constitutional principle regarding 

decisions of the public aurhoriries. 36 

Equality before the law 

Public autlwrities sha/1 act in accordance with the principle of equality. 

They sha/1 treat privare persons who are in rhe same situation in rhe same 
way and not discriminate berween private persons 011 grounds sucb as sex, 

etbnic origin, religious belief or otl1er convicrion. Any difference ín 
treatment shall be objectively justifled. 

Together with the principle of lawfulness, the general principle of equality is the other 

pillar of European administrative law. Since the EC Treaty expressly contains this 

principle,37 it could less clearly deliver from the national legal sysrems (like the principle 

of proportionality). However, the developing role of the European Court cannot be 

neglected in this fteld either. 18 The rule can be applied with various degrees of rigour. If 
it is interpreted less stricdy, the person concerned must prove that he is in a situation 

similar in all or at least the irrelevant cases are handled different. More stricdy, the courts 

have to intervene whenever a person is treated differently from others who are in a 

comparable situation. This !ast inrerpretation gives rhe judiciary a more powerfol mean 

for review. 39 

The airn of this principle is ro forbid unfair discriminarion by ensuring that persons 

de facto or de iure ina similar situation should be treated on the same way. We cannot 

speak about the infringement of the principle of equality if the discrimination in the 

treatment rests on a reasonable ground. Unfair discrimination arises only in that case 

when the different treatment cannot be justified regarding the aim or the effect of the 

chosen measure. This principle does not exclude the possibility for the administrarive 

aurhority ro change its proceeding referring to the public interest or because of irs former 

unlawful or improper practice. This latter issue can be interesting for the reason that by 

this point the question of equality is connected to che principle oflegitirnate interests. 

Equality before the law means in general that where cases are objectively the same, 

their treatment must be the same and where cases are objectively different; there will 

normally be corresponding differences in rreatmenr. However, chis principle does nor 

mean that the administrative authorities should not carefully and fairly consider each 

%Sec Dccision 2/2000. (II. 25.) 
17 Sec Artidc 6, 40 (3) and 119 of thc EC Trcaty 
·" See among orhers Ca.se C-224/00, Commission v. Ttaly [2002] ECR I-2965. and Ca.se C-388/01, 

Commission v. lraly [2003] ECR 1-721. Citing: TATHA,\1, Allan f.: EC law in pracrice: a case-study 
approach. HYG-ORAC Kiadó. lludapest, 2006. p. 32-36. 

V! NOLTI., Gcorg: Gcncral principlcs ofGcrman and Europcan administrativc law. A comparison in hisrorical 

perspecrive. The Modern L1w Review, Vol. 57, No.2. Rlackwell Publishing T.td. 1994. p. 194. 
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i11dividual case by reference to the applicable laws and rules; the laws a11d rules should 

11ot be so drawn up as to prevent the admi11istrative authorities from treating every case 
ina manner appropriate to its circumstances.40 There are also some limitations connecced 

to this pri11ciple. Equality before che law ca1111ot be i11voked co juscify applyi11g a11 illegal 
practice more widely. Differences ín treatment resulting from changes of general 

application ín policy or practice with regard to the exercise of discretionary powers do 

11ot of themselves i11fri11ge this principle.11 
The Hu11garian Constitutional Court dealt in ma11y decisions with the legal questions 

of equality.42 It stressed out in its earliest decision chac che prohibicion of discriminacion 

does not mean chat discrimination in every case, even aiming a higher social equality, is 

forbidden. This prohibition is applied to the fact that the law must consider every person 

equal (equal dignity) so the principle of human dignity cannot be infringed. The aspects 

of the distribution of rights a11d obligations must be determi11ed with the same respect 
and prude11ce, considering all persona! aspects the same.1

'1 The Court also pointed out 

that regardi11g discriminatio11, che central elemem is to decide who shall be considered 
as a member of a common group; the prohibition of discrimination is applied only to 

members of che same group.44 If che legal regulation establishes different provisions for 
different group of people, the discrimination is not impermissible; it only arise within a 

comparable group of situation.'í5 The Hu11garian Constitution prohibits discrimi11atio11 

011ly in con11ection with human rights; the restraint however expa11ds to the whole legal 

system if che discrimination affects the basic right to human dignity.4
ú 

Equality before rhe law must be e11forced in every procedure, certainly in 

administrative procedural law as well. According to the Administrative Procedural Code, 

'ln proceedings of the authorities all dients shall have equal rights in the court oflaw and 
shall be treated without undue discriminatio11, bias or prejudice. Administrative 

proceedings must be conducted without a11y discriminatio11 or restrictive treatment 

aimed at or resulting in a11y violation of the principle of equality in the courr of law, or 

any diminishment in the legal righcs of clients and orher parties to the proceeding granted 

under chis Act. ln all proceedings the principle of equal treatment must be strictly 

observed.'47 The principle has a double function in this sphere. On one hand, it shows 

up as an independent case which has to be decided separately; on the other hand, it has 

40 Handbook, p. 11. 
41 Handbook, p. 11. 
42 Regulated in Arride 70/A. of the Acr XX of 1949 (The Constiturion of the Republic of Hungary). 
1

' Sec Dccision 9/1990. (IV. 25.) ABH 1990, p. 46, 48; 
44 See Decision 1009/R/l 991 ., ABH 1992, p. 479, 479-480.; Decision 49/1991. (IX. 27.) ABH 1991, p. 246, 

249. 
45 Decision 21/1990. (X. 4.) Al3H 1990, p. 73, 79.; Decision 881/13/1991. Al3H 1992, p. 474, 477.; 

Dccision 4/1993. (II. 12.) ABH 1993, p. 48, 65. 
"''Sec Dccision 61/1992. (XI. 20.) ABH 1992, p. 280., 281. 
47 See Arricle 2. Par. l, and 2. ofKer. 
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to be enforced in every single administrative procedure. However, equality before the law 

cannot serve as a ground for legítimize an unlawful situatíon, it cannot result that the 

offlcial cannot depart from íts former, false practice. ln this case, the authority has to 

change its practice and has to act in accordance wíth law.18 This rule is connected to the 

principle of objectivity stating that the administrative authority has to reach its decision 

on rhe ground of the relevant facts and must neglect those personal attributes which 

might infringe equality.49 

lmpartiality 

Public amhorities shall act in accordance with the principle of impaniality. 
They shall act objectively, having regard to relevant matters only and not 

act ina biased manner. They shall also ensure that public officials carry out 
rheir duties ín an imparrial manner, irrespective of their persona! beliefs and 

inrerests. 

Nemo judex in causa sua. Reflecting the ancient principle - no one shall be his own judge 

- to the field of administrative law, we must underline the requirement that persons by 

executing the power of the state cannot reach a decision affecting the rights or interests 

of the citizens if they are bound to the case concerned in any ways and so they are 

considered to partial which influences the decísion in the end. Exdusion serves as a mean 

for the validation of the requirement of impartiality; its destinacion is co prevent the 

acting of such a person from who the impartial and same treacment cannot be expected. 

The proceeding of such a person or authority jeopardizes the enforcement of fair process 

and establishes the danger of the infringement of the principles of equal treatment and 

equality before the law.50 

The principle of impartiality concentrates to the instítutíonal side of administration 

and to the objective standards of executive power. This guarantee has to be regarded as a 

leading principle of administrative law which is of particular importance where the 

administration enjoys discretion and cherefore the possibility of judicial control is 

limited.51 Similar to other principles, this requirement was also developed in the case law 

of the Co mmunity Courts, initially connected to the right of defence and the right to be 

heard.52 

According to this principle, by reaching an administrative act, all factors relevant to a 

parcicular case should be calcen into account while giving each ics proper weighc. Faccors 

"' Sec Administrativc Dccision of thc Hungarian Suprcmc Court N r. 1/2002. 
49 PAl'YI, pp. 106-107. 
,o PArn, p. 165-166. 

>1 SCHWARZE, Jürgen: The principle of proportionality an<l the principle of impartialicy in 
Europcan administrativc law. Rivisrn trimcstrnlc di diritto pubblico. 2003/1. p. 66. 

52S ee Case T-4 50/93, T.isreral [1994] F.R TI-1 177., Ca.se T-167/94, Nö/le [I 995] ECR Tl-2589. 
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which are not relevanc must be excluded from consideration. An administrative act must 

not be influenced by the private or persona! interests or prejudices of the person taking 
it. Therefore, no civil servam or employee of an administrative aurhority should be 

involved in taking of an administrative act ina matter concerning his or her own ftnancial 
or other interests, or those of his or her family, friends or opponents or in any appeal 

against an administrative act which he himself or she herself has taken, or where other 

circumsta11ces undermine his or her impartiality. Even the appearance of bias should be 
avoided.55 

Impartiality by discretional acts means that public authorities must objectively weight 

up all rhe imerests involved in the case before reaching a decision; rhey must elaborate 

the complete case before taking any decision which means that they must gather enough 
dara during rhe procedure and all the elements included in the case - and only those 

- must be aimed at value judgements.51 They cannot grab out or exclude an elemem; 
the aspects 11ot co1111ected to rhe case co11cerned must be avoided. 

Impartiality is a constitutional demand in Hungary too; it is guaramied among others 
by che common rules of disqualifkation. The principle was developed orr the fleld of 

justice where ensuring the independence and impartiality of the judge is essential. The 
Constitutional Court pointed out in its füst decision in this sphere that the right to the 

impartial court establishes the claim to being fair-minded. It is an expectation for rhe 

conduct of the judge 011 rhe one hand and an objective requiremenr for rhe procedure on 

che other; all situations must be avoided where there might be any doubt regarding 

impartiality of che judge. 55 According to anocher decision, judges must be free of persona! 

stereotypes (subjective element) and must also seem to be impartial; the regulation has to 

provide due guarantees to exclude any doubt.56 ln this decision the Court examined the 
principle of fair trial protecred i11 Article 6 of the European Co11venrion 011 Huma11 

Rights and u11derlined rhe importance of the test applied by the Europea11 Court of 

Human Rights. As to this test, at füst, the conduct of rhe judge must be checked in rhe 

certain case, i.e. if there were any manifestation which can condude to the lack of 

impartiality. Secondly, it is followed by the inspection if the applicant had any well­

founded and objective reason to assume the impartiality of the judge. The principle of 
impartiality sets out the requirement of relatíve neutrality for the administration which 

means that all cases must be handled wíthout a11y discriminatio11 a11d favour. 57 

5 ' Handbook, p. 13. 
54 See SOL~., Julio Ponce: Cood adminisrrarion and European public law. The flghr for qualiry ín rhe fleld 

of adminisrrarive decisions. European Review oF Public T.aw, Vol. 14, No. 4. Esperia Publicarions T.rd. 

2002. p. 1520. 
55 Sec Dccision 67/1995. (XII. 7.) ABH 1995, p. 346., 347. 
5'' Sec Dccision 539/B/1997. ABH 1998, p. 734., 736 
57 See Decision 521 /R/2003. 
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"Any person whose right or lawful interest is directly affected ina case may not participate 

in proceedings perraining to chat case.'58 The Hungarían Procedural Code rules the 

condirions of exdusíon as well as the absolute and relatíve causes of it and the procedural 

order ro apply.59 le should be nored however thar rhe requírement of imparriality ín 

administrative procedure differs from other procedures. Namely, the authority could be 

interested in the certain case as the validator of the public interest which appears dearly 

when the public authority shows up as a party in the administrative lawsuit before the 

court after the administrative procedure.60 

Proportionality 

Public aL1rhoriries shall act ín accordance wich the principle of 

proporcionalicy. They shall impose measL1res affecting the righcs or interesrs 

of privare persons only where necessary and ro rhe extent required ro achieve 

the aim pursued. When exercising their discretion, they sball maintain a 
proper balance berween any adverse effecr which rheir decision has 011 rhe 

rights or interests of private persons and rhe pwpose rhey pursue. Any 

measures taken by chem shall not be excessive. 

The principle of proportionality concerns substantive admínistratíve law and tradítionally 

restraíns the interference of administrative authorities into the private sphere of the 

persons. This principle, which traces back to German origins and is also recognised in 

public administrative law, was originally not at all common in all Member States. The 

application of the principle of proportionality was either limited to sorne exceptional cases 

or even cornpletely unknown. For now, the situation has changed. ln England, 

discretionary administrative decisions could only be challenged successfully if they 
fulfilled the req uirement of the so-called 'W ednesbury test'. According to this test, these 

requirements were only met if the decision of the authorities was so unreasonable that no 

reasonable authority could ever come to it. T oday, English courts have gained more 

comrol over the proporrionaliry of administrative decisions without, however, explicitly 

referring to the notion of proportionaliry.61 Tn France, those cases which concern the 

expulsion of EU citizens are now subjected to a full examination of proportionality. 

Similarly, in ltaly it was only in the wake of the ECJ's judgments that chis principle has 

58 Arr. 42 ofKet. 
59 PArn, pp. 167-173. 
60 See PArn, p. 108. 
r,, SCII\VARZL, Jürgcn: Thc convcrgcncc of thc administrativc laws of thc EU Mcmbcr Statcs. Europcan 

Pub/ic Law, Vol. 4. Issue 2. Kluwer I.aw Tnrernarional I.rd. 1998. p. 195. 
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attracred any attention. ln orher EU Member Srares, European origin is not always dearly 

ascertainable. 62 

The principle was filtered inro the judicature of the EU via the case law of the courts; 

for lack of written community law, the Court of Justice had to develop its essenrial 
content.63 Today it can be regarded as an overriding principle seeking to restrict the scope 

of Community rules and to set limits to administrative actions which impose duties ad 
interfere with rhe private sphere of the citizens.6'í Regarding rhe European jurisprudence, 

rhe principle both in German law as a homeland and ín other states taken from there (e.g. 

England) can be divided inro two components. The one is the suitability (Geeignetheit) 

means that a particular measure must be theoretically capable of achieving its aim, 

therefore a measure which is incapable or furthering its aim is necessarily excessive or 

disproportionate. The same can be said with respect to the other requirement, the 

necessity (Erforderlichkeit) which demands rhat the least restrictive of severe possible 
mean must be used by the administrative authority. Nowadays the !ast principle is created 

as an independenr requirement by che German and European courts.(,5 It can be regarded 

as an important tendency that the principle of proportionality influenced by community 

law gains space in such countries where former was not present (e.g. the UK). Therefore 
the rule can be considered as a typical instance for the way in which an unwritten legal 

principle rhat once had been created in che legal order of one member state and afcer that 

may finally gain acceptance in Community law and from rhere may also influence the 

laws of other member states.66 Italy may be regarded like the abovemenrioned; however 

the Italian law contains a requiremenr similar to proportionality, che principle of buon 

andamento. This principle is an interpretation rule ín fact, stating that all acts of the 

administration must be guided by proportionality and good faich.67 

The principle of proportionality implies on rhe one hand rhar the use of means 

commensurate to the aims to be pursued and on the other hand, the measures taken 

should strike a fair balance between rhe public interests and the private interests involved, 

so as to avoid unnecessaty interference with the rights and interests of private persons. 

62 SCHWAR/.F, Jürgen: The convergence of rhe adminisrrative laws of rhe EU Member Stares. European 

Public Law, Vol. 4. Issue 2. Kluwer Law lnternational Ltd. 1998. p. 196. 
r,; Sec among othcrs Casc 11/70, Intcrmtionalc Handclsgcscllsclrnft l 19701 E.C.R. 1125. About thc casc 

sec TATIIA.'vf, Allan F.: EC faw in prncticc: a rnsc-study approach. HVG-ORAC Kiadó. Budapest, 2006. 
pp. 25-26. 

64 SCHWARZE, Jürgen: The principle of proponionaliry and the principle of impartialiry in European 
administrative law. Rivisca rrimesrrale di diritto pubblico. 2003/1. pp. 53-54. 

''5 NoLTL, Gcorg: Gcncral principlcs of Gcrman and Europcan administrativc law. A comparison in hisrorical 
perspecrive. The Modern L1w Review, Vol. 57, No.2. Blackwell Publishing Lrd. 1994. p . 193. 

61' SCHWAR/F, Jürgen: The principle of proportionality and rhe principle of imparrialiry in European 

administrative law. Rivi.1-ca rrime.male di dirirto pubblico. 2003/1. p. 65. 
' '7 Sec SOLÉ, Julio Poncc: Good administration and Europcan public law. Thc fight for quality in tbc flcld 

of administrativc dccisions. Eumpcan Rcvicw o[ I'ublic L1w, Vol. 14, No. 4. Espcria Publications Ltd. 
2002, p. 1515. 
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This principle applies to a hypothesis of administrative authorities not sticking to the 

limits which the laws assign to their acts. The observance of the principle of 

proportionality constitutes an all embracing requirement in a state governed by the rule 

of law. There must be a reasonable relation between the means chosen and rhe purpose 

pursued. This means that any restriction of the rights of the citizens must not only be 

suitable for the purpose indicated by the legislaror, it must also be necessary that the 

purpose could not be achieved by another means which would impose fewer restrictions 

on private rights and interests. Moreover, the burden imposed on the private person must 

stand in a reasonable relationship to rhe benefit which rhe person concerned and the 

general public will draw from the act. A breach of rhe principle will only be acknowledged 

where the burden imposed on an individual has no acceptable relationship with the 

importance of the matter in question. The prohibition against using excessive means 

where more stringent means are not more promising as regards the achievement of the 

purpose pursued. 68 

The principle of proportionality is one of the most often referred principles in the 

jurisprudence. According to Schwarze,69 it consists of rhree main parts. First, it means 

that the measures of the state must be suitable for achieving the pursued aim. Second, 

these measures must also be necessary for that aim, i.e. the authority has no ocher, less 

restrictive mechanism at its disposal. Third, the measure may not be disproportionate to 

the restrictions that it involves.70 

Transparency 

Pt1blic a.u tlwrities shall act ín accordance with the principle of transparency. 

They shall ensure that private persons are informed, by appropriate means, 
of their acrions and decisions which may inc/ude the publicarion of official 

documents; they shall respect the rights of a.ccess to official documents 
according to the rules refating to persona] data protection. The principle of 

transparency does not prejudice secrers protected by law. 

It is generally recognized that a democratic system can function more effectivelywhen the 

public is fully informed about the issues of public life, because to be informed is a 

perquisite of acceptance, participation and adherence. lt is, thus necessary that the public 

have, subject to unavoidable exceptions and limitations, access to the large quanrities of 

record and information of general interest and importance which administrative 

authorities holdat all levels. Moreover, in order to protect the rights of the private person, 

it is most important that the person concerned be aware of che information held by the 

68 Handbook, p. 13. 
69 See SCHAW,\RZE, Jürgen: F.nlargemenr, rhe European Consrirution and Administrative I.aw. Tnternational 

and Comparative Law Quarterly, Vol. 53. Part 4. 2004. p. 972. 
' " About thc principlc of proportionality also sec TATI L>\M, Allan F .: EC Liw ín prncticc: a rnsc-srudy ,1pprnach. 
HVG-ORAC Kiadó. Budapest, 2006. pp. 36-38. 
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administrative auchorities concerning himself or his inrerests. Such openness is also likely 

to strengthe11 rhe co11fidence of the public in rhe admi11istratio11. Without havi11g to show 

a11y specific interest, everyo11e is entided upon request to be given i11formatio11 which is 

the possessio11 of a11 administrative auchority wichi11 a reaso11able tirne i11 the same way as 

anyone else by effective and appropriate means. 

Within the Council of Europe, the principle of public access to official documents 

began to be developed i11 Recomme11dacion No. R (81) 19 011 access to i11formation held 

by public aurhorities. An example of European co-operation in rhis field is che 

Co11ventio11 011 Access to I11formatio11, Public Parcicipatio11 i11 Decision-Making and 

Access to Justice in Environmental Matters, adopted in Aarhus, Denmark, 011 25 Ju11e 

1998. Another recent example from the European U nion is the adoption of Regulation 

(EC) No. 1049/2001 of the European Parliament and of the Council of 30 May 2001 
regarding public access to Europea11 Parliament, Council a11d Commission docume11ts. 

ln the course of the last years, there has been growing interest among the member states 

i11 mal<l11g provisio11 i11 domestic law for measures to e11sure ope11 government a11d public 

access to official informatio11. le should be noted that Arci de 19 of the U 11iversal 

Dedaration on H uman Rights and Artide 19 of the I nternational Covenant on Civil and 

Political Rights appear to grant a wider rigl1t of access to official information than the 

European Conventio11 011 Human Rights as these provisions also contai11 a right to seek 

informatio11. 71 

Access to information may be subject only to such limitations as are 

necessary ín a democratic society for the protection of legitimate pubik 

interests and privacy and other legitimate private interests. Where access to 

information is refused, rhe administrative auchorities must give a statement 

of reasons a11d the refusal must be subject to judicial or other i11depe11dent 

review.72 Fortsakis considers this right closely bou11d to the right to be heard. 

Accordi11g to che later, che administration has a duty to provide users with 
any information in the possession of the administrative departments that 

concerns them, while offering them the opportunity to state their views.73 

There are two other principles which must be added to the former one: rhe 

pri11ciple of the need to regulate the formation, composition and operatio11 

of corporate bodies a11d che principle of the 11eed to apply ro admi11istratio11 

accion rules of administrative procedure.74 

7' Recommelldarioll Rec (2002) 2 of rhe CommiCfee of Millisrers ro member srares O!l access ro oFfici.d 

documenrs (Adopted by the Comminee of Ministers on 21 February 2002 ar che 784th meeting of rhe 
Ministers' Deputies) 
71 Handbook, p. 14. 
n FORTSAKJS, p. 209. 
74 FORTS:\KIS, p. 210, 
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Access to information was originally regarded as ancillary co rhe ríghr co be 

heard, for ín its absence the latter cannot be effectively exercised. Nowadays, 

however, it is considered as a separate enritlemenr of its own.75 Wirhin rhe 

European Union, the principle was developed in competition cases stating 
that 'it is not for the Commission alone to decide which documents are 
useful to the defence'_7r, According to the rule of equality of arms, both 

parties must be given the same knowledge of the contents of rhe flle. The 
right has now been enshrined on rhe highest level.77 

Regarding the EU, it can be said that the general right to access to information has grown 

to a basic procedural principle connected to the democratic principle of equality of arms 
in the adminisrrative procedure. According to the case law, rhis principle serves ro bring 

about open government and accountability ensuring thar a person would be grared a right 
of access to his flle even if no formai proceedings were taking place. 78 

Appeals against administrative decisions 

Private persons shall be entitled to seek, directly or by way of exception, a 

judicial review of an administrative decision which directly affects their 

rights and Ínterests. Administrative appeals, prior to a judicial review, shall, 

ín principle, be possible. They may, in cerrain cases, be compuÍsD1y. They 
may COTICern aTI appeal DTI meríts Dr aTI appeal DTI the I egality Df aTI 

administrative decisiDn. Privare persDns shall not suffer any prejudice from 
public authorities far appealing against an administrative decision. 

As rhe Latin maxim says: 'Where rhere is a righr rhere is a remedy. '7'
1 The possibiliry of 

judicial review and so the accounrabiliry of rhe adrninisrration is traditionally considered 
as the very first and most important step against executive arbitrariness; therefore it is a 

basic element of good administration as well. The principle guarantees that public 
adminisrration has ro be forced to comply with rhe procedural rules; otherwise rhe 

decision wíll be nullifi.ed. Regarding thís rule, ín a wíder sense courts ensure good 

administration indirecdy with rhe separation of powers in view. J udicial conrrol prevems 

administration to act rashly and uncarefully by guaranreeing rhar constirutional and legal 

principles imposing duties act positively are complied with.80 

The Council Df Europe has already grDunded this requirement in its first legal 

document in rhe fi.dd of constitutional admínístrarive law. Private persons shall be 

75 MILLET, Lord: Thc rigln to good administration in Europcan Law. I'ublic Law, Summcr 2002. Swcct 
& Maxwell l.td., 2002. p. 314. 

71'See CasesT-30, 31 & 32/91. Solvayv. European Commission [1995] E.C.R. TT-1825. 
77 See EC Treacy 255. 
"Sec K-\..'-<SKA, p. 319. 
'~ 'Ubi jus ibi rcmcdium.' Citing: MILLET, p. 309. 
80 See So1J, p. 1520. 



 
                                                                 

STULJIA ]URILJIC,\ FT l'OLl'J'I CA ]AURlt\E:\/51:1 

enrided ro seek, direcrly or by way of exception, a judicial review of an administrative 

decision which directly affects their rights and interests. Administrative appeals, prior to 
a judicial review, shall, in principle, be possible. They may, in certain cases, be 

compulsory. They may concern an appeal on merits or an appeal on the legality of an 
administrative decision. Private persons shall not suffer any prejudice from public 

authorities for appealing against an administrative decision. To ensure the effective 

protection of the rights of the person concerned any administrative act which adversely 
affects his rights, liberties or interests should be accompanied by information on the 

remedies which are available against it. The indication of remedies should of course 

indude all the information required for applying for rhe remedy, particularly the 

designation of the body competent to deal with the remedy, and the time-limit.8 1 

Right ro be heard 

I[ a public aurhoríry ínrends to rake an índívídual decision rhat wíll direcrly 

and adversely affect the ríghts of private persons, and províded tÍlat an 

opportuniry ro express their views has not been given, such persons shall, 

un/ess this is manifestly unnecessary, have an opportunity to express their 
víews withín a reasonable ríme and ín the ma1111er províded for by 11atio11al 
law, and if necessary with the assistance ofa person of their d10íce. 

The right to be heard is considered as a very basic principle of administrative law; all the 

authors in this field recognize its importance. According to Fortsakis, this gives the right 
to persons to be invited by the administration to express their views and to be actually 

heard by the administration - and it should be underlined that - prior to the 
adaptacion of any individual decision rhat might adversely affect them.82 The right ro be 

heard is a fundamental procedural principle which has a dual basis. First, it is central to 
the concept of natural justice from rhe view of the individual; on rhe other hand, it 

promotes the efficiency of the decision- making process, because the person may serve 
with useful information for the authority as well.83 

The principle was not accidentally put to the very front of the füst EC document 

aiming good administration; its imporrance is also outstanding in jurisprudence. The 

principle audi alreram partem derived from Roman law, has embedded itself in the 

administrative procedures of all European coumries.84 It was the Court of Justice who 

81 Resolurioll (77) .31 Oll prorecrioll of che individual ill relacioll ro che acrs of adminiscracive a.uchoricies 

(Adopted by rhe Commirree of Ministers on 28 Seprember 1977 at the 275rh meering of rhe Miniscers' 

Deputies) 

" FoRTSAKIS, p. 209. 
Sj MILLETT, p. 314. 
84 See KA:'ISKA, p. 315, 
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played an important role in the spreading of the principle across Europe; it consistently 

srood up for ic.85 The temporal character was reflned so rhat rhe public authority has to 

hear the person concerned before the decision is taken, however it is implicitly results 

from its facrual enforcement. The jurisprudence considers the principle to such an 

important rule which also indudes other, appraised principles such as right to have access 

to flles, the duty to give reasons, the reasonable duration of the process, etc.86 

The Handbook says that this principle guarantees the right for persons concerned to 

submit facts, arguments or evidences to the authorities. The right has a two-fold rationale: 

ir is part of the private person's right to fair trial in cases where an administrative authority 

rakes rhe initiative of an administrative procedure which may affect rhe private person' s 

rights, interests or liberties, on the other hand, it should allow the administrative 

authority ro tal<:e the best act possible, i. e. the act which is based on an accurate and 

equilibrated assessment of facts and arguments. Although persons concerned have the 

right to submit all kinds of facts, arguments or evidence, the administrative authorities 

will, of course, ofren consider some of the material as irrelevant and not base rheir 

administrative acts rhereon.87 

The right to be heard cannot miss from the Hungarian Administrative Procedural 

Code either; rhe Code comains the rule as follows: 'The diem has the right in a 

proceeding to make a statement, or to refuse to make a statement.'88 The Code rules the 

right by ascertaining of the relevant facts of the case, the statement of the client hereby 

becomes evidence. Regularing rhis insrirure as a right has dual consequences: on one 

hand, the dient has a right to make a statement, he cannot be deprived from this right; 

on the other hand, if the procedure was not started ex offlcio, the diem cannot be obliged 

to dedare and cannot be sanctioned for this miss. Nevertheless, if the client exercises this 

right, he has to be truthful; on the contrary he can be fined by the authority.8
') 

Reasonable time limit 

Public autlwrities slrnll a.ct and perform their duties within a reasonable time. 

Slow administration is bad administration' , so the fast handling of cases is a basic criteria 

of good administration.'J0 The principle bears with high importance in cases where a 

permission or contribution must be provided by the pubik administration before lawfully 

practicing an activity. ln rhat case it is essential for the applicant to get this permission as 

soon as possible. If there would have been no time limit for the authority for reaching its 

' 1 Sec Casc 17/74, Transoccan M:lfinc Alim Associarion [ 1974[ E.C.R. 1063. 
81' SCHW.-\RI.E, Jürgen: Enlargement, the European Constitur.ion and Administrative T.aw. lnternational 

and Comparative T.aw Quarterly, Vol. 53. Part 4. 2004. p. 973. 
87 Handhook, p. 18. 
" Sec Art. 51. Par. 1. of Ker. 
' ~ PATI1, pp. 281-282. 
90 See K\'JSKA, p. 313 
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decision, rhe applicant would be in an uncertain sicuarion for an indererminate rime 

which would put a considerable burden on him and would realize a form of arbitrariness. 
It depends on many factors to decide whar constitutes reasonable time in a cerrain 

case regarding the complexity of the case, the urgency of reaching the decision, the 
number of the persons concerned, etc. On European levei the case law connecting to the 

European Convention on Human Rights shows the method to determine reasonable 

time, in administrative cases inter alia. The use of rlüs principle is supporred by the 
'principle of silence' which means if rhe administrative authority fails to reach its decision 

wirhin a reasonable time, another empowered authority may supervise this situation. 

Prompt expedition of any procedure for the determination of private persons' rights 

and obligations is an intrinsic element of justice. The promptirude requirement in respect 

of procedures, which is also to be found ín Article 6, Paragraph 1 of che European 

Convention on Human Rights, is imposed furrher by the objective of certainty of rhe 
law. ln fact, before an act terminating an administrative procedure is taken, the procedure 

remains pending and hence rhe legal situation undefined; only this administrative act 
opens the possibility of taking action against the procedure or the final administrative act. 

That is why if a procedure requires the taking of a formai administrative act at the end of 
it, the administrative authority involved must complete the different stages of the 

procedure and take the act wirhin a reasonable time. This principle applies no matter 

wherher rhe procedure was iniriated by rhe administrative aurhority by irself or by a 

private person. A failure to act (silence or inaction) must, under national law, either be 

considered, afrer a specified period of time, as equivalem to an act (positive or negative 

decision) or be subject to possible control by an administrative or judicial authority 

competent for that purpose (control for omission).'J1 

There are generally no precise time-limits on adminisrrative action wirhin rhe EU law, 

rhe dury of rhe administrarion to act within reasonable rime was recognised by rhe 

courts.92 The Court of Justice stressed out in many decisions rhat rhe infringement of a 

ríme-limit has to be regarded to such a severe procedural mistake that it entails the 

annulment of the decision.95 

The H ungarian Constitutional Court developed the requirement of reasonable time 
primarily regarding administration of justice. The interpretation of the requirement of 

fair trial in a broad sense includes rhe requirement of judging upon rhe case within a 
reasonable period of ríme, and ir can jusrify rhe introduction of simplified forms of 

procedure, and in a certain scope of cases even out-of-hearing administration can be 

'.ll Handbook, p. 20. 
92 See Case 120/73, Lorellz v. Germally and Rheilllad-Pfalz, [1973] ECR 1471; Case T-8 l /95 Tnrerhorel 

v. Commíssion [1997] ECR 11-01265; Case 223/85 RSV v. Commíssion [1987] ECR 4617. Citing: 
KAKSKA, p. 313. 

'.n Sec Casc 187/97, SaarLmd ct ,il. v. Ministry oflndustry 11988] E.C.R. p. 5037. Citing: SCIIWARZE, 

Jürgen: Developing principles of European administrative law. Public Law, Summer 1993. Sweet & 
Maxwell Lrd. , 1993. p. 232. 
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accepted. Still, the requirement of time-limits is only one of the elements of fair trial, and 
irs enforcemenr shall not be exaggerared ro rhe extreme: it shall nor gaín príoríry over 

other aspects of fair tríal, and it shall never víolate another fundamental right. The 'time 

gained' by restricting the ríght to defence is no value sígnificant enough to jusrify the 

limitation of constitutional rights and requirements. Such a consideration would be a 
merely practical attitude unworthy in respect of the constitutional operation of the 

judiciary system, contradicting the court's obligation to examine the cases thoroughly, to 

weigh the evidence with circumspection, to explore all the aggravating and mitigating 

circumstances, and to adopt a just decision ín line wíth rhe law.91 

Regarding publíc administration, rhe Constítutional Courr deduced rhe prínciple 

from legal certainry which is an essential elemem of the rule of law. It bears with high 
importance rhat rhe conduct of rhe official, induding the time limits of his procedure 

shall be calculable for the individual. Public administration has an obligation to exercise 

its power which means that the officer has to reach his decision within the deadline 
prescribed by law; public administration shall not have any discretion in rhis field. The 

time limits of the procedure also serve as guarantee for the public or índividual ínterest, 

therefore the principle oflegal certainry and rule oflaw would be infringed if the legislator 

has not provided effective remedies for the client in case of breaching the deadlines of the 

procedure.95 

The Hungarian Procedural Code uses the expressions of 'administrative time limit' 
and 'ríme-limit determined by law' instead of reasonable rime. 'Clíenrs are enrirled ro 

receive fair treatment and have the righr for a decísíon to be adopted in theír official affairs 
within the time limits prescribed by law, as well as rhe right for use of rheir native language 

during the course of proceedings. "16 It should be stressed out that rhe administrative time 
limit (i.e. the time limit for reaching the final decision) is never absolute, because it always 

depends on the circumstances of the certain case (when does it start, when does it end, 
what kind of procedural steps have to be executed wirhin it which fali out of rhe scope of 

administrative time limit, etc.). The Hungarian Code of Admínistratíve Procedure rules 

a general time limit of thirry days as administrative time limit against the former rhirry 

days deadline. 'Resolutions, rulings for the termination of the proceedings, and the 

rulings of appellate authorities for the annulment of decisions of the füst instance and for 

reopening the case shall be adopted within thirry days from the date specified above and 
measures shall be taken to have the decision published wirhin rhe same ríme limit. A 

shorrer rime limit may be established by any form oflegíslaríon, whereas a longer one may 

be established only by an act or government decree. "17 It is important to mention the latest 
modiftcation of the Code which states 'where this Act fails to prescribe the time limit for 

the execution of any procedural step, the authoriry shall take measures without delay, but 

94 See Decision 20/2005. (V. 26.) 
95 See Decision 72/1995. (Xll. 15.) 
w; Sec An. 4. Par. 1. of Kct. 
97 P,HYI, pp. 150-156. 
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wíthín eíght days, for having the procedural step ín question carríed out'.98 According to 

tlüs rule the authority cannot postpone the act even if there is no specific ríme limit 
prescribed. 

Duryofreasoning 

Appropríate reasons shall be given for any individual decision taken, stating 

the legal and factual grounds 011 which the decision was taken, at least in 

cases where they affect individual rights. 

The administrative act must be notified to all persons concerned. Tn most legal systems, 

an administrative act which has not been regularly notified is not invalid but, as long as 
the person concerned has not been regularly notífied of it, it can not produce íts legal 

effects for rhat person. Reasons must be stated ín writing for all acts whích may adversely 

affecc che righcs or imerests of privace persons. The acc icself should eicher state rhe reason 

upon which it is based or dearly indicate where those reasons can be found. The 

statement of reasons must be adequate, clear and sufficient. lt will normally indicate the 

main facts, arguments and evidence as well as the legal basis on which the administrative 

authoríty based the administrative act.99 Statement of reasons - also called as justífication 
of decisíons - is such a basic principle that according to many authors, Ít does not call for 

any particular comments, as it is already widely accepted in virtually every European legal 

system. 100 

The principle acts as a basic rule in the European Union as well, it is among those few 
which are grounded in a treaty of the Community.101 Today, in many Member States 

there no longer exist any notable contradictions between national law on the one hand 
and the principles of admínisrratíve law established by the ECJ on the other. However, 

this development is not so much based on influences of Community law but rather on 
the increasing significance of the European Convention on Human Rights and on the 

common roots of many legal provisions German and French administratíve law. The 
convergence of national administrative law principles become especíally apparent with 

regard to the question of whether and to what extent reasons should be gíven for 

administrative decisions. ln many Member States the legislarure has inrroduced an 

obligation to give reasons for decisions of individual cases only in the last decade while in 

Germany, for example, chis obligation is explicicly laid down ín the German law of 
administrative procedure. ln France, this requirement has traditionally been regarded as 

a threat to an effectíve execution of the law by the authorities, but nowadays changes are 

98 See Art. 33. Par. 1. of Ket. 
99 Handhook, p. 20-21. 
''" Sec FüRTSAKIS, p. 210. 
101 See ECC 190 and 191. Referring to it: H:1iz1ow, Carol: Clobal administrative law: the quest for 

principles and values. The Furopean ]ournal oFTmernarional Liw, Vol. 17, No. I , 2006. p. 5. 
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perceptible. ln England it remains to be seen whether a general obligation to give reasons 
wíll gain acceptance in the English legal order. However, hints ín che courts' judgments 

to chis respect make clear thac a consíderable potencia! exísts for such a development. 
This development has possíbly been accelerated by the ECJ whích in the Heylens 

judgmem insisted upon the requirement of giving reasons, as a precondition for an 
ordered adminiscracion, for the purpose of the protection of the four freedoms of the 

common market and the guarantee of adequate legal protection.102 

The ducy to give reasons is not only a formai requirement, but also a safeguard to 

ensure that public admínísrracion decídes carefully. Therefore, the authoriry must state 
the essenrial grounds on fact and law, as well as the criteria caken inro accounc when 

reaching a decision. 101 It is the competence of the public authority to decide, how detailed 
shall the reasoning be and how the notification shall happen. The auchority determinates 

the extent of the reasoning according to the decision concerned, regarding to the aim of 

the duty which is the evaluation of the decision for the person.104 

The Hungarian Constitutional Court defined the dury to give reasons from the víew 

of the justice instead of adminiscracion, regarding it as an outstanding elemem of judicial 

independence. 'The basic criterion of judicial activity is chat che decision goes together 

with the obligation of reasoning.' 1115 

The Hungarian Administrative Procedural Code contains the formai and material 

requirements of the resolution ina uniform frame. The resolutions shall contain the name 
of the compecenr authority, the case number and che name of the officer ín charge; the 

name and home address or regiscered office of the oblígor or oblígee, and the 
identiflcation daca the cliem has supplied in che application; descripcion of the subject 

matter of che case. ln the operative part the authority's decision, and information on the 
form of remedy available, che place and the deadline for Aling, and information on the 

remedy procedure, the name of the special authority involved and the operacive part of 
its assessmenr, che decision ordering payment of the duties and fees charged for the 

proceedings to the dient, etc. ln the disposition che relevant facts of the case and the 

underlying evidence, the evidence presented by the dient and found inadmissible, and 

the reason for this flnding, for resolutions adopted under the principle of weighing and 
deliberation, the criteria and facts employed, the explanation for the special authority's 

assessment, the statutes upon which the authority has adopted the resolution. Tn the last 
part ir concains che venue and che time where and when the decísion was adopted, the 

name and tide of che competent officer, and the name and tide of the issuer, ifother 

'"
2 SCIIWARZL, Jürgcn: Thc convcrgcncc of thc administrativc laws of thc EU Mcmbcr Statcs. Europc,rn 

I'ublic Law, Vol. 4. Issuc 2. Kluwcr Law lntcrnational Ltd. 1998. pp. 197-198. 
103So1J, p. 1521. 
104 For the obligation of reasoning also see Recommendation ,",'o. R (87) 16 oftbe Cmnmitree ofMinisters 

to member srates <m administratíve prncedures affectíng a large number of persons (Adopted by the 
Commitree of Ministcrs 011 17 Scptcmbcr 1987 at rhe 410th meeting of rhc Minisrers' Dcputícs) 

1115 Decision 54/2001. (Xl. 29.) 
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rhan rhe competent officer and rhe signature of rhe issuer of che resolurion and rhe stamp 

of the authority. 106 

Execution of admi11istrative decisio11s 

Public authorities shall be responsible for the execurion of administrative 
decisions E.illing witl1i11 tbeir competence. Ai1 appropriate system of 

administrative or criminal penalties shall, in principle, be establisbed to 

ensure that private persons comply with the decisions of the public 

autboriries. Public authorities sball allow private persons a reasonable time 
to perform che ob/igarions imposed on them, excepc ín urgent cases where 

they shall duly state the reasons far this. Enforced execution by public 
amboriries sball be expressly prescribed by law. Private persons subject to 

the execution of a decision are informed of the procedure and of the reaso11s 

far it. Enforced execution measures shall be proportionate. 

le is necessary to maintain che trust of private persons in the administrative and judicial 

system and that, for this reason, both decisions by administrative authorities entailing 

obligations for private persons and judicial decisions in the fleld of administrative law 
recognizing rights for private persons should be executed. The action of the 

administrative authorities presumes that cheir decisions are efficiently implemented by 

private persons and the efftcienc-y of justice requires chac judicial decisions in che fleld of 

administrative law be executed, in particular when they are addressed to administrative 
authorities; moreover the execution of administrative decisions should have regard to the 

rights and interests of private persons. On the ground of rhe abovementioned, rhe 
Council of Europe made a recommendacion on rhe execution of administracive and 

judicial decisions in che fleld of adrninistrative law in which ic was declared chac rnernber 

states should provide an appropriate legal framework to ensure that private persons 

comply with administrative decisions that have been brought to their knowledge in 
accordance with the law, notwithstanding rhe protection by judicial authorities of their 

rights and interests. The use of enforcement by administrative authorities should be 

subject to the following guarantees: enforcement is to be expressly provided for by law; 

private persons against whom che decision is to be enforced are to be given the possibility 

to cornply wich che adminiscracive decision wichin reasonable cime excepc in urgent duly 

justified cases; the use of and the justification for enforcement are to be brought to the 

attention of rhe private persons against whom the decision is to be enforced; the 

""; See Art. 72. Par, 1. ofKet. and P,ffYI, pp. 341 -355. 
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enforcement measures used including any accornpanying rnonetary sanctions are to 

respect rhe príncíple of proportionalíry. 107 

Administrative executio11 is the enforceme11t of an obligatio11 prescribed by an 
administrative act in case of the lack of volunrary fulfilment of rhe obligatio11. 108 

Therefore execution is connected to the field of law enforcement which is primarily 
pecuniary a11d shall 011ly exceptionally affect the perso11 of the i11dividual. 109 

Compensarion 

Publíc amlwritíes shall provide a remedy to private persons wlw suffer 

damages througb unlawfol administrative decisíons or neglígence on tbe 
part of the administration or its ofAcials. Before bringing acrions for 

compensarion against public attthorities in rhe courts, private persons may 
first be requíred to submic tbeír case to tbe autlwríties concerned. Court 

orders against public autborities to provide compensation for damages 
suffered sball be execured wirhin a reasonable ríme. Ir sball be possible, 

where appropriate, for public autborities or private persons adversely 

affected to issue legal proceedings against public ofAcials in their persona/ 

capacity. 

Compensation is considered as a part of judícíal protection by many authors, however ír 

notably has separate characteristic. Compensation has also been arise in a farmer 

recommendation, 011 the followi11g way: Reparation should be ensured for damage caused 

by an act due to a failure of a public authority to conduct itself in a way which can 

reasonably be expected from it in law in relation to the injured person. Such a failure is 

presumed in case of transgression of an established legal rule. 110 This provision defines 
rhe factors which must be present for public liabiliry to arise. The standards of conduct 

which public authoritíes might reaso11ably be expected i11 law to observe depend 011 

their tasks a11d the means at their disposal. Public authorities must co11seque11tly be 

in a position to perform a series of tas!<S and provide a number of services ro rhe 
communiry, the definition, scope and nature of these activities being established by legal 

rules. When a public authority fails to cornply with a dury required by the legal rules and 
damage to citize11s ensues, it should be possible for rhe latter to obtai11 reparatio11 from 

to7 R ecommendation Rec (2003) 16 of the Commitcee ofMinisters to m ember states on the execution of 
administrntivc and judicial dccisions ín tlic ficld of administrativc law (Adoptcd by tbc Committcc of 
Ministcrs on 9 Scptcmbcr 2003 at tbc 851st meeting of tbc Ministcrs' D cputics) 

11
"' PA'IYI, p. 577. 

tos Abour admínistrative enforcemenr see PAT\1, pp. 577-621. 

uo Recommendation No. R (84) 15 of the Committee of Ministe1:, to member state„ relating w public 

liability (Adoptcd by tbc Committcc of Ministcrs 011 18 Scptcmbcr 1984 at tbc 375th meeting of tbc 
Miniscers' Depucies) 
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rhe public aurhoriry ín question, regardless of any persona! liabíliry of rhe agenrs or 

offtcials who caused the damage. 
'Administrative authorities shall be subject to civil liabiliry for damages caused to the 

dienr by any unlawful proceedings.' 111 This H ungarian administrati ve rule is in 
conformity with the ancient requirement of the rule oflaw stating that the state has to be 

liable for the damages caused for the citizens; referring to its power the government 

cannot avoid responsíbiliry, the general rules of prívate law has to be applied to this field. 
Therefore, rhe compensation for the damages caused by rhe adminístration is regulated 

in the Hungarian Civil Code as follows: 'Liabiliry for damages caused by the public 

administration shall be derermined when rhe damage cannot be obviaced with ordinary 

remedies or the aggrieved party has already taken these remedies.'112 Only damages with 
administrative nature, i.e. in connection with the administrative activities exercised with 

governmental power or administrative malpractices shall be considered to adminístrative 
damages.1u 

Partícipation 

Un/ess action needs to be taken urgentfy, public authorities sha/1 provide 

private persons witb tbe opportunity tl1rough appropriate means to 

participate in the preparation and implementation of administrative 

decisions which affect tÍ1eir rigl1ts or interests. 

The principle was detailed in a farmer recommendation of the Council of Europe. 11 4 

That recommendation declared that the persons concerned must be informed of the main 

features of the proposed actíon. Such information should enable them to determine 
whether and in whar way they are or may be affected by the project. Dependíng on 

the scale of the project and the number of persons potenrially affected, the information 
methods used, either individually or in combination, could include the following: circular 

letter, notice in the town hall, notice at the future site of the project, public 
announcement in the local or regional press, exhibition with plans and scale models, etc. 

The Hungarían Adminístratíve Procedural Code provides rhe opportuniry of 

participation for the clienrs who constírute a quíte wide range of person. Accordíng to 

che general notion 'cliem shall mean any narural or legal person and any association 

lackíng che legal status of a legal person whose righcs or lawful imerests are affected by a 

111 See Art. 4. Par. 2. and 3. ofKer. 
11 2 See Acr 4 of 1959 on rhe Hungarian Civil Code Art. 349. Par. l. 
ll .l See Decision PK 44. ofthe Supreme Court of Hungary. 
'
11 Sec Rccommcncfarion No. R (87) 16 of rhc Commirrcc ofMinisrcrs ro mcmbcr st,ncs 011 adminisrrnrivc 

proccdurcs affccring ,1 largc numbcr of pcrsom (Adoptcd by thc Committcc of Ministcrs on 17 Scptcmbcr 
1987 ar rhe 410th meeting of rhe Ministers' Depuries) 
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case, who is subjected to regulatory inspection, or who is the subject of any daca contained 

in offlcial records and registers.' 115 The right of participation is connected to the 

procedural position of being affected; chere must be a causal link between the procedure 

of che authority and rhe right or lawful inrerest of rhe person concerned. The general 

notion is detailed later by the Code: 'An act or government decree may define the persons 

who can be treaced as clienrs - in connection with cenain speciftc types of cases - without 

prejudice to Subsection (1). Wichout prejudice to what is contained in Subsection (1 ), 
all owners of real estate properties located in the impact area speciAed in the relevant 

legislation, as well as any person whose right related to such properties has been registered 

in the real estate register shall also be treated as dienrs. The rights of dients are also 

conferred upon the bodies of vested competence, other than those participating in the 

case in che capacity of an auchority or special aurhority. ln speciflc cases inrerest 

representation organizations may be vested with the rights of clients, as well as non­

governmental organizations whose registered activities are oriented for the protection of 

some basic rights or rhe enforcement of some public interest.' 116 

Condusions 

Modern states assign to public administration various duties and powers in order to meet 

its increased obligations. The scope of the administrative functions is basically determined 

by chree factors: the objectives, priorities and values of modern democracies and their 

legal framework; che technical, human and economic resources which administrative 

authorities have at their disposal; and the trust which is placed in the efAciency 

of the administrative apparatus.117 The range of administrative activities goes from the 

dassic minimum functions of defense, levy of taxes, education, etc. to newer ones like 

social securiry, health care, protecrion of environment, etc. Ir must be stressed out that 

in some countries there is now a grooving tendem.-y to hand over certain public functions 

to be carried out by private entities instead of public bodies. 

The variety of tasks assumed by public administration for the beneAt of the 

community as a whole often affects traditionally protected competing private rights. A 

fair balance must be struck between them and the public interest. This is the role of 

administrative law which, thus, appears not only as rhe instrument which organizes the 

public administration buc also the law that regulates che exercise of the administrative 

powers and provides for the concrol of its use. Clear rules and principles of that latter 

branch of administrative law strengthen the certainty of law in this area and reduce the 
possibility of arbitrariness, without curtailing the necessary legal margin of discretion 

u., See Art. 15. Par. 1. of Ket. 
11 r, Sec Art. 15. Par. 2-5. ofKct. 
1 ' 7 Handbook, p. 5. 
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which must be left to administrative authorities for the sake of fair and efficient 

management of public affairs.118 

118 Tbidem 
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