
 

 
                                                                 

COMPLEX APPROACH TO THE ATYPTCAL FORMS OF EMPLOYMENT 
CONTRACTS 

FERENCZ, Jácint" 

The primary subject of regulacion under Hungarian and incernacional employmenr law 

is che traditional, or cypical, or standard employment relationship. This cype of 

employmenc concract is of fundamencal importance and is characterised by unlimited 

duration or open-ended term, full time employmenc, and the concract is encered into by 
a single employer and a single employee. The object of this contract is the work to be 

carried out at the place and címe specified by the employer with the tools provided by the 

employer. The regulation of this cype of contract under employment law plays a norm 
creating role, as chis employment contract rype represents the standard by which all 

differenc cypes are judged; and which are called acypical concracts1 

The overall objective of this scudy is not just to presenc che acypical employment 

relationships ín the light of employment law, but to present a complex approach to 

díscussing chem. T he inception of atypical employment contracts and their increasing 
popularicy can not be explained merely wich che roolbox of Jurisprudence; in order to 

underscand them; we must see the underlying social, economic and political processes. 

Incroducing his own dissertation, Bankó states rhat acypical employment relationships 

have a unique complexicy; they have touch-points with fundamencal questions of legal 
dogmatics, the scientific literature of atypical employment relatíonships is vast and 

díverse, ít is interdisciplinary, furchermore, the concept is well known all over the world 

and the fundarnental questions of che field are the sarne, far and wide2. 
Cerrain arypical employment relationships can be traced back to the changing 

economic relationships, parricularly to che inception of the globalised labour market. ln 

chis market, rhe employees must possess a differem skillset to the previous, domestic 

labour market, which almost exclusively only set national expectations. The rise of the 

rnultinational corporations and their increasing role ín ernployment act as an incentive 

for the employees to change3
. This change has reached labour law as a discipline, because 
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it has to react to the new phenomena emerging in the multinational environment. Social 

changes associated wirh globalisatio11 are also reflected in labour law, as the growi11g 

differe11ce between the ones who are undeveloped and disadvantaged and the developed 

countries and social groups leads to the exdusion of certain regions and individuals from 

the world of work, and this has a signiflcant impact 011 the entire society. The current 

political elite has to respond to this phenomenon, therefore a public policy answer has to 

be found to the changing nature of work. According to Attila Kun, one of the main 

dilemmas of labour law, whether it is to be considered as a right of social nature 

(worker protection) or rather, as a „servant" of eco11omic rationaliry1. 

The main findings of the Thesis can be summarised as follows 

One of the key findings of the complex approach to the examination of atypical 

employme11t relatio11ships is that the intersectio11 of the results a11d preferences of various 

fields of science is very narrow. This differe11ce i11 viewpoints is perhaps the reaso11 why 

the resuhs of professional and research groups hardly appear in the works of related 

discipli11es, as it does 11ot allow any deviation from the focal point. On the followi11g 

figure, I strive to map out the network between the examined fields of science (labour 

law, public policy, economics and sociology). 

Based 011 theoretical scientific literature, it can be co11duded that the fields of science 

described above are exami11ing overlappi11g issues as well, i11 the assessment of atypical 

forms of work. I have concluded based on the results of my research that, individual legal 

protectio11 forms the intersection of the sets; which is, in practice, the assessment of the 

rights and obligations of an employee under his employment contract and the benefits 

and burdens thereof. However, in my opinion, the questions explored by collective labour 

law are hardly examined by the science of economics ( u11less as a negative factor of 

efficiency) whereas collective bargai11i11g is parcicularly relevant to the protection of 

employee's interests. Similarly, it can be concluded chat although the phenome11on of 

flexicurity lays outside che area of interest of classic labour law, it is studied extensively 

(and occasionally from a converse viewpoint) by sociology and economics and their 

results are built on by the political decision making bodies. ,,Precarious" or vulnerable 

legal relatio11ships are mainly discussed in great detail in the lirerature of sociology as part 

of the study of atypical work a11d similarly, gender differe11ces are also primarily studied 

in this field. The sciemific results of sociology successfully promoted themes such as the 

question of how to increase employment or the questio11 of unemployment to the field 
of public policy. These questions are not yet representing a research subject for labour 
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bw, and as they faJI outside the world of employment relationships; ancl rhey also 
represenr a peripheral area for economics. The quesrions on regtJation and deregulation 
and rhe righr proportion of rhese endeavours form rhe interseccion of pubhc poli.cy and 
labour law. With the new Labour Code (Mt) which came into force in 2012, we can see 
that regarding atypical work, the regulatory approach is gaining traction. Legislative 
harmon isation represents a problem to be solved for public policy and labour law, which 
not only means a compulsion to comply with the ever changing EU legislation, but also 
an imernational pressure regarding the creation and maintenance of an open labour 
market. In connection with rhis, social dumping as an economic phenomenon represents 

an imeresring question for economics, on the other hand, ir represents an open question 
for decision makers whecher tbese social processes need suppon or conrrol. 
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Novelties featured in Chapter XV of the Labour Code (Mt) indude the introducrion of 
new employmenr relarjonship rypes previously noc regulaced by rhe Code (splir work or 

work for multiple employers) and ebe convcrsion oflegal rdationships into employment 
relationships which were not previously under tbe scope of the Cocle (working from a 
distance or Olltworking). Undoubredly, iF the management oflegal relationships is lett: to 

the contractual freedom of the parties, it does not favour the employee with its more 
vulnerable position. However, in my opinion, the effectiveness of rhe proreccion of 
vulnerable employees, who is presumably t.he weaker party, is quesrionable under this 

laconic regulation. As an example of rhis, the regularion of omworking can be mentioned, 
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which previously had a more thorough regulation by means of secondary legislation, than 

the current regulation under the Labour Code. Tighter regulation meant that it left 
less room for the employers regarding the contractual terms and conditions, but it also 

meant that in case of dispute resolution, courts had less margin of discretion. Despite the 

above, in my opinion, precisely because of the comprehensive nature of the Code it is the 

right if not the best place to regulate atypical work relationships in, stating their position 
to the typical employment relationship and declaring that despite their different 

characceristics, chese relacionships colleccively should be regarded as employment 

relationships. Furthermore, in che absence of different scatucory provisions, all scacucory 

guarantees contained in the Code should be applied to these relationships. 

Job sharing and employment relationships created by multiple employers are newly 
introduced types of relationships in the Code, to which, according to the legislators, 

market demand gave birrh. However, based on the findings described previously ín the 

Thesis, the short spoken regulation of the Code not only did not simplify and legitimise 

these relationships at the same time, but the lack of detail in the regulation (in the absence 
of case law for the tim e being) also raised several controversial issues. Tr is absof ucely 

necessary to have the disputed points of faw which emerged, setrled ín che Code. 

Self-employment as a generally accepted type of atypical work is entirely missing from 
the Code in force. Once we have established that featuring certain employment 

relacionships in the Code primarily served dedaracive purposes, then we need co condude 

that feamring self-employment is definicely a task for the fumre. The question of 

legislative support for the self-employed is on the agenda across the European Union, and 

in particularly, it is vitally important that in case of these workers, the legislature find a 

way to create real employment relationship status for the quasi self-employed, which is 
primarily to guarantee social rights for them. 

ln the context of simplified employment, a number of questions have been lefr open 
by the Code and the relevant Act of Parliament (Act XC of 2010, Chapter 1). Regarding 

the creation of the employment relationship, both legislacive acts dearly state that 

work/employment can be created by verbal contract as well and that the employment 

relationship is created when a notification is sent to the tax authority. ln my opinion, 

the fact that putting the employment contract into writing is no longer mandatory and 

that the relationship is created upon notifkation and not upon entering into contract, 
creates the possibility for abuse. According co the lireral construction of the regularion, if 

rhe employer does not norify rhe tax aurhority about the employee, the relationship is not 

created. Neither the Code, nor the Act contains provisions regarding the legal 

consequences of the employer failing to submit the notificacion. Another problem is thac 
if the parties created the relationship with a verbal contract and the employer fails to 

submit the notification, the employee with no written contract can not prove that the 

relationship was indeed created between rhem. ln my opinion, even in cases of simplified 

employment, for employee protection in particular, it is justified co stipulate written 
employment contracts as a mandacory requirement. 
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A very large group, which until recently has completely been invisible for labour law 

is of the domestic workers. Despite the fact that their employment has been regulated on 
the levei of primary legislation (Act XC of 2010, Chapter 1) their relationship is not to 

be considered an employment relationship but to anorher relacionship wich the purpose 

of carrying out work. ln connection wich the legislacion, the question arises that since che 

law does not contain time constraints for domestic employment relationships, it allows 
for - through the registration process - a relationship, created within the formai legal 

framework, which is ongoing, foll time occupation ina form of a relacionship wirh rhe 

purpose of cai:rying our work which is entírely free from tax and social securíty 

obligations burdening employed income. At rhe same cime, this also means that domestic 

workers' position become very vulnerable as for their relationship the Labour Code will 
no longer apply, nor chey acquire socíal security status, and chey are entírely removed 

from the protection offered by social security systems. ln my opinion, regulations 

covering casual workers could be extended to cover domestic workers too. ln this case, 

the employee still does not qualify as an insured under the Social Security Act (Tbj), buc 
they would qualify for benefits such as pensions, accidental healch services, and job 

seekers' allowance. 

Concerning the regulation of school cooperatives, the dual employment contract 
system raise number of problems in practice, and its dogmatic contradictions have already 

been brought to attention. ln my opinion, the separation of the framework employment 

contract entered into with a member of a school cooperative from the „real employment 

contract" outlining the real tasl(S and duties of the job, raises a number oflegal concerns 

(termination of relationship, protection against unfair dismissal), cherefore revisiting 

chese provisions is entirely justified. 
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