In my dissertation my goal is to provide the narrowest legal interpretaton of
compensation applicable in the case of the violation of employees’ physical integrity,
health and personal rights'. My starting point is that respecting human digniry is such a
principle which is only ensured by minimum tequirements. Social expectations and needs
work and prevail via legal norms. One of the legally formed requirements is employers’
duty of care. In its frames employers have w ensure the occupational safety and health
requirements for employees in consideration of the nature of the work. In the case of the
violarion of life, physical inregrity and health connected o it, there is also a legal norm
to be applied as a legal consequence: it is called the compensarion. However, sanctions
applied for employers only reach their aim, fulfil their function if they mect the social
expectation laid against them. Employets have the duty of care within which they are
obliged ro make rational steps towards avoiding the predictable violation of employees’
life, physical integrity, health and personal tights®. Lord REED temind us of that this aim
appears “when the parliament accepts legislation establishing labour law... this is not only
done to provide advantages to cerrain employees but because they decided thar prevailing
these rights is in the public interest™. This also reflects that because of the economic
dependence and organizational risk distribution it is the employee who needs more
protection due to its subordination against the employer.

Hence, in my dissertation I aim at providing comprehensive research of the basic
questions, theorertical bases and pracrical forms of protection against the violation of life,
physical integrity and personal rights by employers. Having regard to the above
mentioned and thar as far as | am concerned, non-pecuniary loss’ most serious

consequences are the violation the right to life, physical integrity and health. However,

*Tudge (Gydr Regional Court)

Y 'I'hree levels of interpretation: (1) a ,largissimo sensu”, that is, understanding the subject or phenomenon
formed by humans; (2) ,sensu largo”, that is, the interpretation of written or spoken language’s
manifestation; {3) Lsensu stricto”, chat is, revealing dhe ext’s meaning, WROBLEWSKI, Jerey: Legal
reasoning in legal interpretation. Tn: Togique et Analyse. Pecters Publishers, Vol 1696/45,, p. 4.

2 Kiss, Gydrgy: Az 0 Pk, és a munkajogi szabdlyords, killonds tekincertel az egyéni munkaszerzédésekre. Tn:
PLOETZ, Manfred — 1TOTH, Hilda {eds.) A munkajog és a polgiri jog kodifikdcids és funkciondlis
dsszefiiggdsel. Novorni Kiadé, Miskole, 2001, p. 233.

* Cornns, Hugh — Ewing, Keith — McCorGan, Aileen: Labour Law., Cambridge University Press,
Cambridge, 2019, XXIV.
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due to its lengths, in my dissertation | do not deal with violated employees” right to
material compensation and the need towards compensation by deceased employees’
family. Timeliness of my dissertation has also been strengthened by the world pandemic
emerging in 2019, since COVID-19 has changed the content of the obligation to ensure
the occupational safety and health requirements regardless of whether employees return
to their place of work, or carry out their tasks in another place but their previous place of
employment. The obligation to provide occupational safety and health requirements is
such an employer obligation which, following the second-generation fundamental right
of the employee! has been formed as its opposite.” 1t means ensuring such circumstances
which fulfilment provides a guarantee to fully preserve employees’ health and safety
during the whole period of work. According to WHO, the phrase 'health’ means
employees physical, spiritual; and social state of well-being, as well as their mental and
emotional health. Safety means a state free from harm or threar, where physical and
psychological aspects also have to be considered. It depends on two separate activities:
risk measurement and risk analysis. The aim is that work tasks are carried out safely, this
is part of the operational process both on the level of the individual and the organization®
Providing occupational safety and health requirements means to ensure safe environment,
safe tools and safe procedures at workplaces” .

Every workplace has its own dangers, even those which are not always so obvious,
However, seemingly harmless working conditions and circumstances may also lead to
serious disadvantages. According to the justification of Act XCII1/1993 on Occupational
Safety and Health, healthy working does not cause occupational disease, in case of safe
working the physical and psychological effect does not cause accidents.® Access to safe
and healthy work environment shall not influenced by employers’ inappropriate
management. * Life, physical integrity and personal rights are almost important social
and individual values, they are the manifestation of human existence.'” Society’s
expectation is that the community shall imply every possible measure that is necessary to
ensure the smooth operation of people. Individuals are values, they are the keepers of the
possibility of personal fulfilment. Ultimately, with the allocation of responsibility, the

* Article 3 of the European Social Charter contains the right to safe and healchy work

3 Paragraph (1) of article 31 of the European Social Charter (2016/C 202/02)

® HOLINAGEL, E., Woos, D. & LevisoN, N.: Resilience Engineering concepts, Burlington,

Ashgate, 2006. p. 2. hrtps://erikhollnagel.com/onewebmedia/ Prologue.pdf {(date of download: 10. 12. 2021.)

7 The expression of work conditions has to be interpreted based on article 156 of 2012/C 326/01 of the
consolidated version of the Treaty of the European Union and the Treaty on the Functioning of the
European Union (furthermore referred w as TFEU) according to the explanation of the Charter of
Fundamental Rights of the Furopean Union.

¥ BOLTON, Sharon C.: Dignity at Work: Why it Macters.
hetps:/fstrathprings. strath. ac.uk/ 13309/ 6/ strathprines013309. pdf {date of downlead: 10,12, 2021.)

#1073/B/2006. decision of the Constituional Court

WBDT 2021. 4386,
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justification of interest (besides ethical, moral and social disapproval) is assisted by
lawmakers with the prospect of applying sanctions. Compensation for damage is the
sanction of the infringement of personality rights (iniuria)'! | Its hightighted function is
compensation. lts aim is the increased respect towards personal rights and human
dignity?. The protection of life, physical integrity and health can be derived from
employers’ obligation to provide occupational safety and health requirements and social
rights of employees. The sanction of non-pecuniary loss consists of legal provisions of law
and amount, as well as significant guidelines of jurisprudence.

Based on the above, I am going to discuss the Foliowing four hypotheses in my
dissertation:
H1) Functions of compensation emerging in labour law are not identical and are nor as
serious compared to their function in civil law
H2) The legal system of conditions of labour law compensation is the lack of casual
relationship with labour relation, the illicic behaviour of the empioyer, the violarion of
personal rights and circumstances excluding the reason for exemption
H3) The application of the legal institurion of labour compensation reaches its
compensatory and preventive [unction if and when the degree of sancdon equals the
social value judgement.
H4) The amount of the legal institutions also affects the legal basis of compensation.
In order to conlirm or reject the hypotheses, 1 researched the below contents: (1) the
fundamental law approach of human dignity and the right to life, physical integrity and
personal rights, the social right of occupational health and safety is the obligation of
employers to provide safe and healthy work environment both in the European Union
and in Hungary, (2) the formation of the legal insttudon of compensation, legal basis
and amount analysis of compensation applicable in labour law based on legislation and
judicial practice, the processing of questionnaire connected to compensation and
statistical data of court proceedings. In my dissertation 1 would like to present that the
above hypotheses justify the necessity to apply compensation of due legai basis and
degree.

The aim of my dissertation is to present the legal insticution of compensation being
present in labour law and being justified by employees in case of the violation of life,
physical integrity and health between 15¢th March 2014 and 15th September 2021 with

the comparison of civil law compensation and the system of labour law liabilicy. Based

1 SMIED, Otsolya: A nem vagyoni kdreérités joggyakorlatanak elemzése a magyar jogszabdlyok &s a BGB
alapjin figyclemmel a jogineéamény fejlddésére. Jogi Forum, 2001, p. $

2 ARaNY, Téth Mariann: A munkavillalék emberi mélwsdginak védelme. Miskolci Jogi Szemle. 2011/1, p.
41,
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on these in my dissertation | will be able to demonstrate the legal system of conditions of
employees’ need rowards compensation and the totality of facrors influencing the degree
of sanctions, which will cleatly show the place of labour law compensation in the liability
system. The resules of the research are also compared with legal practice in my
dissertation, which will reflect the real emergence of the legal insticution. In order to
obrain the targeted results of my dissertation, | endeavoured to the comparative overview
of civil law and labour law, following the changes of non-pecuniary loss, their reasons and
the legal institution’s changing importance. I believe that before presenting the detailed
rules, it is necessary to present the framework itself (right ro and sources of non-pecuniary
loss) as well as the change of law enforcement practice. After presenting the wider rules
of the right of non-pecuniary loss I am going to narrow my research to labour law
regulations. In its frames T am going to deal with employees whose rights have been
violated, to be more precise, regarding the area of life, physical integrity and personal
rights.

The subject and aim of the research strictiy determine those methods which can be
applied in my dissertation. The variery of research methods makes it possible that
different methods help one another and the researcher in the process of learning. The
subject of the research, as well as its research area and environment determine which set
of methods help achieve the research area and environment determine which set of
methods heip achieve the researcher and the science the most optimai resulct. According
to STOKES, we differentiate between two basic rescarch methods: the quantitative and
the qualitative one . 1 applied the method of quantitative research in my dissertacion.
Ivan FALUS also differentiates between two big research groups, naming the exploratory
methods (document analysation, observation, oral questioning, written questioning,
method of sociometry, measurement of knowledge and psychological research
procedures) and processing methods (startistical methods, quality analysis and procedures
of meta pedagogy). From these | used the method of document analysis.

The objective side of the method of law and political sciences means the recognized
legalities, while its subjective side means the investigation of the phenomenon based on
legality, as well as their transformation'®. The methods’ three levels are the basic method,
the general method and the specific research method. Methodological clarity is based on
the basic and general method, the complexiry of the methodology is based on the
relacionship between general and specific, the whole and part. Basic methods are the
materialistic dialectic and the functional method. General methods are the historical-
genetic, the systems theory and the comparative method. Specific research methods are

13 BABBIE, Farl: A rdrsadalomoudomdnyi kutatds gyakorlara. Balassi Kiadd, Budapest, 2003. p. 127
HYBoONCZ, lmre: Kutatdsmodszertani alapismeretek. Pécs, 2015,
hietps:/ fwww. etk pe. o/ protecred/ OkratasiAnyagok/ %2 1 Palyazad/ sport/ Kutatasmodszercan_e. pdf (dare
of download: 30. 11.2018.)
'3 82 AGYL, Péter: Jogi alapran. ELTE Férvds Kiadé, Budapest, 2014.
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the followings: polemic-critical, concept analyser-logical, dogmatic, sociological,
statistical and psychological. Rased on the above, in my dissertation I aim at investigating
with which aim, what harms, how, to what degree are sancrioned when the need for
compensation is being justified with regards to the event that harmed employees” human
right, constitutional right, fundamental right (protection of life, physical integrity,

% How and to

health) and occurred in connection with the employment relationship
whar extent (with regards to legal basis or amount) certain (employee, employer) factual
clements influence this. My research also covers the topic of the presentation of the
historical development of non-pecuniary loss, at the moment called compensation, in a
way that [ would like to investigate what kind of aim it has in different periods, what the
function of the legal institution is, so what the legal insticution means in certain periods:
privare law penal measure, consolation prize, sentimental compensation, lump sum,
prevention, compensation. Whart kind of harms are evaluated in the legal institution,
having regai‘d to that disappointment, annoyance, spirirual pain, gricf can be evaluared
these days. As the liability of the perpetrator stands in criminal law in the case of the thin
skull rule, does it also reflect in the field of labour law? If employers are responsible for
the invisible and intangible employee physical ability, can it be established in the case of
mental, spiritual sensitiveness as well? If not, whart is the reason? Can the irretrievable be
restored? T would also like to examine court practice, analysing connections in a way that
how cmploycrs’ liability is established, whether liability is influenced by other variables,
whether the given geographical environment or the cmploycrs’ competitiveness and
cmploycc qualiﬁcation has any signiﬁcant role. Afterwards | would like to find the answer
to how the degree of compensation is determined, what role does subjectivity, individual
sensitivity and discretion play. Whether the degree of the ruled amount is atfected by the
growing acknowledgement of fundamental rights, is the decision on the degree
influenced, can it be influenced by the employers’ performance, economic importance,
the number of employees or technical level. Whether can such objective corner points be
determined from which practice does not deviate, which are indcpcndcnt from the
political, social and economic environment. Based on the above-mentioned aims, one of
the research strategies that I would like to apply is the qualitative research method, more
precisely, research withour intervention'”

The usage of the materialistic dialectic method makes me able to determine and
analyse the major changes with regards to the historical improvement of compensation.
In frames of the general method | would like to discover — if possible — general legalities
with the methodology of comparison relying on dogmatic or even psychological methods,
therefore, logically analysing and systemizing the relationship of norm texts and concepts

6 SZIGETI, Péter: ‘L'drsadalomkutacds — Mi végre? UNLIVERSITAS-GYOR Nonprofit Kit., Gyér, 2011. p.
87.

T HORNYACSEK, Julia: A rudomdnyos kutards elmélete és médszertana, University of Public Service, Faculty
of Military Sciences and Officer Training, Budapest, 2014, pp. 45-49.
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being their core element, not ignoring the determination of significant facts and their
social relationship that are important with regards to the legal institution.

In my research the independent variable (the reason) is the harm of life, physical
integrity and health, the dependent variable {cause) is the non-pecuniary loss, while the
control variable — among others may be — on the side of the employer: economic
importance, level of technology, attitude of leadership, on the side of employees:
qualification, age, marital status, geographical environment, which, as a rule of thumb
cannot (shall not) influence the degree of compensation with which a given harm can be
fulfilled. According to my point of view, among, the qualitarive resecarch methods, the
research applying the method of intervention does not lead to relevant results in this
research area as nonverbal tools do not play a role in the determinadion and occurrence
of harm and compensarion, in the relationship between them, or in the control factors
either, hence, interview, deep interview and professional interview are omitted here. As
far as | am concemned the polemic-critical and concept analysing logical method do not
bring me closer to achieve my above-mentioned goal either, as not the inner
inconsistency, the logical inconsistency is the way towards answering the above asked
questions. Besides the above, during the preparation of my dissertation one of the forms
of empirical research, the descriptive method, has played a significant role, as researches
of descriptive nature ,can be very useful in the case of practical oriented researches, as
thcy are able o providc a Comprehcnsivc picture rcgarding certain problcmatic areas,
hence facilitating the foundation of necessary reforms™® I also applied the qualitative
method of cmpirical research which also includes field study, so that the researcher is
integrated in the subject of the research as a so called observer, is integrated into the
participants of the legal case and o the given social environment in which it all happens,
also, the researcher ,,has to thoroughly study all those documents which play a role in the
process.”"” L also used the research method of quantitative study including more sampling
tcchniques, too.

In the case of quantitative data it is important that they are reliable. They are
considered as reliable if ,the repeated procedure brings the same results”™. In my
dissertation I would like to provide a comprehensive picture of those major changes that
happened in the last couple of years and affect the institution of compensation. Therefore,
at the beginning of the dissertation I am going to provide a labour law dogmatic overview
of the protection of life, physical integrity and health, followed by their regulation. I am
also going to provide an international outlook with regards to certain European states.

The dissertation also contains general considerations established by ILO, the
European Court of Justice and the European Court of Human Rights, and provides a
domestic historical overview. This is followed by the analysis of the system of legal

' JAKAB, Andrds — MIENYIIARD, Attila: A jog tudonuidnya, HVG-ORAC, Budapest, 2015, p. 119,
" JAKAS — MENYHARD op.cit.: (2015) p, 121
M JAKAB — MENYHARD op.cit: (2015) p, 122



Bors, SZ: LABOUR Law OF COMPENSATION WITII SPECIAL ATTIENTION...

conditions for labour law and the factors of amounts. Finally, I highlight the problems
that occur during law enforcement. Summary is closed with my final thought which
include conclusions and evaluations coming from the practice.

Therefore, my primary resecarch method is the analysis of legislation’s texts —
Fundamental Law of Hungary, the Civil Code, and the Labour Code — of which I
primarily have special literature in Hungarian. The centre of the research is the
modification of the sources of law. Accordingly, during the processing there is more
highlight on the temporal method of comparison of law than the territorial one, which —
according to what has been already mentioned — I apply at the identification of the
models. Besides field study — which necessity with regards to my dissertation has already
been mentioned above — I would also like to apply the other typical form of “non-
intrusive qualitative, discursive methods”, namely, the content analysis, since “the
operation of the legal system mostly depends on literacy™'. In my dissertation I aim ac
the comparison of the Civil Code’s and the Labour Code’s regulations as well as the old
and the new regulations, therefore, the focus of the research of the compensation wished
to justified by the employees is on the changes of functions. After finishing an empirical-
like study we can only give an adequate answer to a central quesdon il the researcher
gathers relevant information and knowledge through as many examples as possible — in
our case, with court decisions.”” Based on all this, besides the processing of cases
connected to compensation in the labour law area of the database of the Curia of
Hungary, my dissertation also contains their caseload statistical data, as well as the
statistical analysis of answers given to the questionnaire of social expectation with rcgards
to compensation, completed by randomly chosen individuals.

Among the qualitative nature research methods, I would like to determine
circumstances affecting the amount of compensation, the forint value of the deal with the
help of written document analysis that is, inner analysis of court decisions, Based on the
quantitative research method with using the electronic database I narrowed the judicial
case law to labour law and civil law decisions, more precisely to decisions made by the
highest court and more significant courts of second instance in the topic of the violation
of life, physical integrity, health and personal rights thac is, my aim is the collection,
analysis of the chosen decisions based on the stratified sampling, followed by their general
determination in the light of the factors.

" JAKAB — MINVIIARD op.cit.: (2013) p. 128,
EMATYUS, Andrds: A sérelemdij funkcid-analizise. Tn: Debreceni Jogi Mhely 2020, (XVTL) 3-4. Debreceni
Egyetem Allam- és Jogrudomdnyi Kar, Debrecen DOT 10.24169/DIM/2020/3-4/9. p. 114,
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In reality, right to life, physicai integrity and health coming from human dignity protects
the health of humans as legal subjects throughour its different dimensions. Nowadays the
right to health also means bodily-physical, mental-spiritual and social health as well. The
compensation of the non-pecuniary loss occurred with the violation of the above-named
personal rights greatly divides the labour law regulation of European states these days.
States have various legal regulations and ruling practices due to the different social
thinking and concepts. As for Hungarian lawmakers, the codification of the legal
institution of compensation has become absolutely necessary. Jurisprudence permanently
helps in that it makes the formation of the greatest degree of legal cerrainty possible. **
Employees are entitled to request more sanctions in the case of accident or occupational
disease. For the violation of personal rights, they can only ask for compensation. As far
as [ am concerned, the below guiding principle can be set with regards to the institution
of compensation. The liability system of compensation is relatively separated from
liability for damages. On the one hand, this partial separation can be viewed as its
provisions are situated in the beginning of the factual law’s normative part, at the part of
the rules for personal rights, on the other hand, in its certain elements there is a referral
to the provisions of employers’ objective liability for damage: in the area of the person
obliged to pay compensation, the legal system of conditions of the liability and the degree
as well. Violation of interests not protected by law has to be differentiated from the
violation of personal rights.”

Hypotheses presented art the beginning of the dissertation can be justified according
to the followings:

H1) hypothesis, according to which the functions of compensation in labour law are
notidentical and do not have the same weight as the functons in civil law, can be justified
according to the followings. Functions of compensation in civil law: compensation,
private law penalty (repressive) function, next to which special prevention appears as a
supplement. The emphasis is on compensation. As far as | am concerned, in labour law
not 3 burt 4 functions emerge and the emphasis also shifts. The most significant function
of damages is compensation. Though advantages provided by compensation cannot be
sensed in every single case (for instance in case the victim is in an unconsciousstate), so a
special function, the humane function also emerges. Having regard to that the employer,
based on its objective responsibility, is obliged to compensarte the violation of personal
rights due to its illegal behaviour, so the private law penalty function (retortion, repressive
function) does not become significant in every single case. Employers are obliged to pay
compensation regardless of their imputability and culpability. However, preventive

¥ AARNIO, Aulis: Jurisdiktion und Demokratie. Abhandlungen und Aunfsatze Rechestheorie. Vol 30. Issue
2. 1999, p. 142,

# PARIAG], Méryds: A sérelemdij irdnti kereser elutasitdsa és a hdcrdny kurardsa. Jogrudominyi Kézlony.
20118/9, p. 378,
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function has a more highlighted role than in the function of compensation applied in
civil law, also, general prevention also emerges next to special prevention. The reason is
that sanction not only affects parties to the proceedings but also to all other employees of
the employer, also representative bodies also emerge on the side of employees which
represent more employees.

According to hypothesis H2) the legal set of conditions of the compensation in
labour law is the employment itself, the illegal behaviour of the employer, the violation
of personal rights, the casual relation between them and the lack of circumstances
excluding the grounds for exemption. As a result of the analysis, we can state that the
preconditon of legal set of conditions of the compensation in labour law is (1)
employment, which means thar the violation of personal rights happens during the course
of the employment (2) and in connection with it according to paragraph (1} of 166. § of
the Labour Code. Labour law positive legal basis conditions of compensation: (3) the
behaviour of those who the employer has responsibility of (4) illegality of the behaviour,
(5) violation of personal rights and (6) casual relation between these. The violated
employee determines the employer’s behaviour of illegal violation of personal rights. The
idea is also valid in labour law disputes, according o which the violation of personal rights
de facto does not necessarily form the basis of being entitled to compensation”. With
regards to establishing the legal basis there is no need to prove further disadvantage
besides the fact of violation. This means that the violated person has to name the violated
personal righr, besides he has to assert his claim against the employer as well as prove the
above-named circumstances. The labour law negative conditions of compensation are
defined by points a) and b) of paragraph (2) of 166. § of the Labour Code. Negative legal
basis conditions are: (7) circumstances outside its area of responsibility, (8) which could
not be foreseen and (9} was not expected thar the circumstance causing the non-material
damage could be avoided or averted by the employer, also, (10) the exclusive and
unavoidable behaviour of the victim.

According to hyporhesis H3, factors affecring the degree of labour law com pensation
in labour law — besides what is established in civil law — are predictability, contribudon
of employees and partial exemption by court. Based on the above, this hypothesis can be
justified in a way that factors affecting the degree of labour law compensation in labour
law — besides what is established in civil law — are predictability, contribution of
employees and partial exemption by court, Predictability, expressed in paragraph (1) of
167. § of Labour Code is evaluated individually, at the point when the consequences of
the violation of personal rights appear, as a factor of decreasing responsibility. Based on
the casual chain those non-material violations can be evaluated at the employer’s expense
which cannort be predicted with regards to the given employer in advance but can be seen
in connection with the illegal behaviour in general. Based on paragraph (2) of 167. § of
the Labour Code, no liabi]ity shall apply to the portion of the damage resulting from the

3 Csrrkl, Béla: Személyiséi jopak az egészségiigyben. Polgdri Jog Tap - Polgdri Jog 2017/9. — Study p. 9.
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employee’s wrongful conduct, however, it influences the degree of compensation.
Wrongful conduct of employees can be evaluated here, therefore, the innocent behaviour
(recklessness, imprudence, clumsiness, not choosing the best possible method) not. With
regards to evaluaring whether the given act was wrongful or nor, no. 5 of the MK provides
assistance. According to cheir standpoint, intentionality can be determined if the violated
employee foresees the harmful consequences of his act (failure) and he wants them (direct
intention) or accepts them (conditional intent - dolus eventualis). Negligence can be
determined when the victim foresees the possible consequences of his act or failure,
however, he carelessly believes that they will not occur (reckless negligence) or does not
recognise the possible consequences of his act or failure because he misses the attention
and care expected of him (negligence). In the case of negligence there is no culpable victim
behaviour. Besides the wrongful act, the failure of the victim’s duty to mitigate loss also
has to be evaluated with regards to the contribution of the victim. In the frame of
negligence the legislation does not demand nor culpabﬂity neither imputabﬂiry, however,
it has to be accomplished by the victim. With regards to the obligation of damage
prevention, damage control and mitigation, labour law only acknowledges compensation
as a contributing factor. One of the acceptable reasons could be that the victims find
themselves in a situation where their personal rights are violated due to the illegal
behaviour of someone else, furthermore, due to the economic powers and risksharing
lawmakers wish to determine milder obligations with regards to the victim than in civil
law relations. In my rescarch the fourth hypothesis is connected to the relationship
between the legal basis and degree of compensation.

According to hypothesis 4), the amount of the legal institution has effect on the
legal basis of compensation. Based on the above, the following answer can be given to the
hypothesis. In labour law, the main function of damage is compensation, in case of
unconscious victim is being human-based. Repressive function (private law punishment,
retortion) in itsell cannot be a factor, therefore, this function is provided by criminal law.
Preventive function (special, general) cannot emerge without compensation, since this
function in itself has a role in administrative law. In those cases where the degree of
compensation applied as a result of the violation of personal rights is trivial, a small
amount, and the violated plaintiffs claim is justified to such a degree, the function of
compensation cannot meet the social expectarions and the requirements established by
the legal institution. Having regard to thar in casc all legal factors are established the claim
— considering the degree of legal consequences — is rejected that is, the amount affects the
legal basis. Based on all the above, the following guiding principle can be given with
regards to the compensation of employees in labour law. The liability system of
compensation is separated from the responsibility for damage in a relative way. This
partial separation can be viewed in a way that on the one hand, the provisions take place
at the bcginning of the subjcctivc law’s normative part at the rules of pcrsona] rights, on
the other hand, there is a referral back to the provisions of employers’ objective
responsibility of damage in the part of liability for damages, system of legal conditions of
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liability, as well as its degree. The harm of interest not protected by law has to be
differentiated from the violation of personal rights.ZGAs far as I am concerned, the Labour
Code should contain a unified opinion in at least the most important questions (failure
to prove disadvantage, inapplicability of the principle of full compensation,
incomprehensibility of residuum). After establishing the comprehensive theoretical and
practical bases these principles, regulations need to be processed and formulated in
legislations as well, which can then be applied in courts as part of their legal development
role and not only as part of their legal interpreter and law enforcement role.

In comparison with civil law, in the case of compensation applied in labour law the
emphasis is on compensation every single time. [ personally believe that with regards to
its hierarchical and permanent narure, the objective responsibility of the employer and
the obligation of ensuring safe working environment, the special and general preventive
function also have a highlighted role besides the function of compensartion. If the element
of culpabﬂiry also emerges in the illegﬂl behaviour of the employcr, then the repressive
and the retaliatory (private law punishment) function also reaches its aim. However, the
superiority ensured by the compensation connected to personal validation cannot always
be perceived by the conscious of the victim. Taking this into account, I believe that
humane function should also be given a role here. If the accident, the occupational disease
is to such a degree that the employee is temporarily or permanently in an unconscious
state, it cannot result neither in the exemption of the employer (excluding responsibility)
nor in the limitation (decreasing) of its responsibility. The preconditon of
compensation’s legal basis adhering to employees in labour relations is a casual relation
between the probable labour relation by the employee and the violation of personal rights,
its positive condidons are the illegal behaviour of the employer and the wellknown,
probable and proven non-material violation of personal rights, as well as the existence of
casual relation berween them. In case of the absence of any condition victims are not
entitled to have compensation.

The connection between the illegal behaviour and the violation of personal rights
causing non-material harm s established by law. The negative conditons of
compensation are the lack of exemptions proven by the employer. If the causes of the
accident or the occuparional disease cannot be discovered, then the employer cannot be
exempted. Among factors decreasing responsibility, besides examining all circumstances
of the given case, the clause of predictability appears individually, without further
conditions; the wrongful conduct of the employee and the imputable failure of his duty
to mitigate loss; as well as the pardial exemption by court appears. With regards to the
clause of predictability we must note that based on court practice the peculiarities of the
victim’s subject (based on the doctrine of thin-skull) cannot result in circumstances
limiting liability. Contribution of employees can only be taken into account if the victim

2 PARLAGH Miryds: A sérelemdij irdnd kereser elurasftdsa és a hdurdny kutatdsa. Jogrudomdnyi Kozlony.
20118/9, p. 378,
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is guilty or blameworthy. Based on court practice judicial fairness can only be practiced
if employees are liable in the illegal behaviour. Equity may result in decrease over the
degree of the function of compensation, within the frames of preventive function.

The legislation does not state the degree of responsibility with taking the exhaustive
listed factors into account. The court allocates the degree of compensation based on the
available and obrained evidences, in their discretion and judicial common sense, in its
free consideration.” It also needs to be examined whether the victim marked its claim for
compensation in the petition in a trivial amount, also, whether the non-material harm
connected to the given violation of personal right is trivial. In these cases, in spite of the
existence of the legal bases of the legal institution of compensation, the action is rejected
due to the amount. In such cases victims cannot ask for compensation but they have the
grounds to ask for the application of other sanctions due to the violation of personal
rights.”

As far as I am concerned, with lying down the main principles formed in my
dissertation compensation may become decisive both with regards to its legal basis and
amount after fulfilling the expectations of legal certainty. We also have to take it into
account that the variety of personal rights and the personal circumstances’ difference do
not make the exact, concrete, unakerable determination of degree possible in advance,”
thar is why basic principles and appointed standards play a significant role.” With regards
to applying compensation’ — I believe — not just equity but moderation also needs to be
taken into account.® Based on all these, the legal institution is going to be legal and
predictable® together with the evaluation of legal practice™, and all the dimensions of
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human characteristics protected®, resting on firm bases but at the same time being
flexible enough.™
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