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I ntroduction 

The Czech Republic is a state rhat tries to preserve its cultural and historical identiry by legally regulating 

the protection of its cultural heritage primarily through the legal regulation of the care of cultural landmarks. 

The basis for the protection of landmarks is its definition in the Constitutional order of the Czech Republic 

and in rhe Act on State Landmark Conservation. The aim is to ensure rhe effective and transparent 

protection of the heritage fond, especially through the insritute of renewal of cultural landmarks. The 

renewal of cultural landmarks is enshrined in Section 14 of Act No. 20/1987 Coli., on State Landmark 

Conservation, as amended, hereinafcer referred to as the "Act on State Landmark Conservation". The 

concept of renewal is understood as a legislative abbreviation for activities such as maintenance, repair, 

reconstruction of a cultural landmarks, or it may be its restoration, orher modification or imervenrion in its 

environment, while with the exception of restoration none of these activities is legally defined.102 The state, 

through the state landmark conservation bodies and the National Heritage lnstitute, assesses plans to carry 

out these activities from the perspective of the principles of conservation and uses a legal instrumenr - a 

binding opinion to regulate these activities. ln order for this binding opinion to be issued by the relevant 

state conservation aurhorities, an opinion of the National Heritage lnstitute must be requested. 

Binding opinion of the landmark conservation body 

Binding opinions are issued by rhe state landmark conservation bodies, they are basis for the decision of the 

competent administrative authority or are themselves an administrative decision.103 The state landmark 

conservation bodies, i.e. the municipal office of a municipality with extended powers, and regional 

authorities, will express their opinion on whether the submitted intention of rhe owner of the cultural 
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landmark to carry out its restoration is permissible and sec the conditions for its implememation. When 

issuing them, they are guided by the opinion of the professional organisation involved in the state landmark 

conservation - che National Heritage Institute as the guarantor of the expertise of the state adminisrrarion 

in the field of state landmark conservation. At the same time, it is possible and permissible for them to 

deviare from the comem of che National Heritage Institute's statemem when issuing binding opinions, 

provided that the legal conditions are met. The opinion of the National Heritage lnstitute is a prerequisite 

for issuing a binding opinion under both Section 149 and Section 67 of the Code of Administrative 

P rocedure.101 

The new text of the Act on Spatial Planning and Building Code (Building Act), hereinafter referred to as 

the "Building Act", in the sense of integration of permi tting processes and efforts to speed u p administrative 

proceedings, as well as the adoption of Act No. 283/2021 Coli., the Building Act, which takes full effect 

from l J uly 2024, play a crucial role. 105 

The basic provision in relation to the legal regularion of rhe issuance of binding opinions by rhe landmark 

conservation bodies is the aforememioned Section 14 of che Act on State Landmark Conservation. If the 

owner of a cultural landmark intends to carry out the renewal of a cultural landmark pursuant to Section 

14(1) of the Act on State Landmark Conservation or the owner of a property that is not a cultural landmark 

but is located in a conservation area imends to carry out works pursuam to Section 14(2) of the Act on State 

Landmark Conservation, it is obliged to request a binding opinion from the municipal office of a 

municipality with extended powers or the regional authority ifit is a national cultural landmark I e is essencial 

that the binding opinions are of a prevemive nature, because the assessmem of the suitability of the 

restoration plan, both in terms of the proposed scope and the suitability of the proposed works, takes place 

in advance.106 

104 § 32 odst. 2 písm. f) Acr 011 Srare Landmark Conservarion 
105 According ro A. n. 183/2006 Sb., Acr 011 Sparial Planning and Building Code (Building Acr), especially A. n. 403/2020 Sb., so 

called Linear Act. The stare lamLnark conservation hodies are authorised to issue binding opinions pursuam to Section 14 9 of the 
Codc of Administrativc Proccdurc on tbc plan to rcncwal a cultural landmark or a national cultural landmark or a propcrty locatcd 
in a landmark rcscrvation or a landmark zonc that is not itsclf a cultural landmark or a national cultural landmark ln addition, plans 

for rhe renewal of properties locared wirhin the protection zones of an immovable culrnral landmark, immovable national culrural 

lamLnark, lan<lmark area and landmark zone will also be assesse<l, in order to prorect rhe environment an<l, in particular, the property 
concerned. 
106 ZíDEK, M.-Ti.:py, M.-Ku.:soN, J.: ihid, p. 144. They state thar "pracrice has tended wwatds a rarher loose íntetpi·etation of 
p1·ccautíonacy cffcct, whcrcby tl1c fulfllmcnt of thc condition 'in 11dva11cc' is 1111dastood bmadly, induding rnscs whcrc thc 
applirntion is madc in thc comsc of rl1c cxccution of rl1c works or whcrc thc wocks arc alcc,1dy Glfficd out in tlic coursc of tlic 
relevanc procedure ". 
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Binding opinion issued pursuant to Section 149 of the Code of Administrative Procedure 

The binding opinion makes rhe decision in rhe adminisrrative procedure conditional. Pursuant ro Section 

149(1) of Act No. 500/2004 Coli., Code of Adminístracive Procedure, as amended, hereinafter referred to 

as the "Administrative Procedure Code", it is an act performed by an administrative authority on the hasis 

of the law in administrative proceedings (main proceedings), it is not an independent decision ín 

administrative proceedings and ics content is binding for che operative part of the decision of the 

administrative body.107 I n this case, it is necessary to relate the above-mentioned Section 14(1) and (2) of 

the Act on State Landmark Conservation to the provisions of Section 44a(3) of the Act on State Landmark 

Conservation , which regulates the mutual relationship between the Act on State Landmark Conservation 

and the Building Act when issuing binding opinions. 108 A binding opinion is issued if the building authority 

is competent to decide on the matter under the Building Act, cumulatively - it must be a building or other 

intervention regulated by the Building Act. 109 It is not only about the administrative procedure itself, but 

also about other procedures where the decision-making power of the building authority is established, such 

as the notification regime for the implementation of buildings or the issuance of planning consent. The 

procedure where a public law contract is concluded is also specific. The builder states in the draft contract 

that he undertakes to comply with the conditions laid down in the binding opinions of the authorities 

concerned pursuant to Section 78a(2) or 116(3) of the Building Act. 

Pursuam ro Section 149(2) of che Code of Administrative Procedure, which defines the content of a binding 

opinion, a binding opinion consists of a binding part and a statement of reasons. 1 w Binding opinions issued 

ín this way cannot be challenged on appeal. They may be reviewed on appeal only ín the comext of an appeal 

107 Compare SIAUF(FK, V. ,,Obecné spr.írní právo. 4., akwaliwvané ~ydání' Praha, Wolrers Kluwer C:R, 2019, p. 186. Compare 

l:'RUMAROVA, K., GRYCAR, T., POUPEROVA, 0., SKlJREK, M.: ,,Správní pr,fro prncesní. 1. vydánt' Praha: C. H. BECK, 2021, p. 

460. It points out that thcrc is no distinction in thc Codc of Administrativc Proccdurc with thc opinion issucd undcr Articlc 67 of 
thc Codc of Administrativc Proccdurc. ln ordcr to makc thc distinction, it is ncccssary to apply thc rulcs laid down in thc spccial 
laws governing rhe various parrs of rhe public adminisrrarion, raking inro accounr rhe essenrial crirerion of rhe f1naliry of rhe decision, 

i. e. whether the hinding opinion issued is the hasis for a decision of another administrative body or whether it is a hinding opinion 

in the fonn of a flnal <lecision. Read more PRÚC:HA, P. ,,Spdvní fád s poznámkami a judikamrou. 4. akmalizované a doplnené 
vycMnl' Praha, Leges, 2019, p. 435. Comparc also Judgmcnt of thc SuprcmcAdministrativc Coun ofl0. 5. 2017, i'.. j. As 163/2016-
27. Nexr 7.íDFK, M.-Tu•'i', M.-Kl.USON, J.: ibid, p. 529. 
108 Compare § 105 a § 106 Acr on Sparial Planning and Building Code (Building Acr), and, of course, ro apply rhe provisions of 
Section 136 of rhe Code of Administrative Procedure, which regulates the aurhorities concerned. 
lll'.l ZiDEK, M.-TUPY, M.-KUJSON, J.: ibid, P· 526-527. 
110 'l'he suhstanrive req uirements were flrsr <lerived from case law, as rhere was no relevant staturory regulation. Compare also 
Judgmcnt ofthc Suprcmc Administrativc Court of22. 10. 2009, ej. 9 As 21/2009-150, Rcad morc PRÜCIIA: ibid p. 436, and § 

149 odsr. 2 Code of Adminisrrarive Procedure. T n rhe binding parr, rhe aurhoriry concerned "shall srare rhe solurion ro rhe quesrion 

which is clie mbjecr of rhe binding opinion, rhe provision ofrhe law which audwrises irs issue and orher provisions of rhe legislarion 
on which tl1e contenr ofrhe binding part is based. 1t shall scate ín rhe statement of1·easons tl1e grounds 011 which tl1e comem ofthe 
bindi11g p,m of tlic bi11di11g opinion is bascd, tlic grou11ds on wliich it is b,iscd ami thc considcrntio11s whicl1 lrnvc guidcd its 

asscssmcnt ami intcrprcwtion of thc lcgislation 011 which thc contcnt of tl1c bi11ding part is b,iscd." 
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against a final, i.e. conditional, decision.111 Similarly, judicial review of the content of binding opinions in 

accordance with Article 36(2) of the Charter of Fundarnental Rights and Freedoms is possible only by way 

of judicial review of rhe final administrative decision pursuant to Artide 75(2) of the Code of Civil 

Procedure.112 However, binding opinions issued in this way can be reviewed ina review procedure and, on 

rhe basis of the illegality found, the superior administrative authority of rhe authority that issued rhe binding 

opinion may cancel or amend the opinion. Both the party to the proceedings and the administrative 

authority are entitled to lodge a complaint if, in the course of its official activities, it finds that another 

administrative body has issued an unlawful binding opinion. 113 

Fundamental changes to the legislation were brought about by the aforementioned amendment to the Liner 

Act.111 This amendment also amended the Code of Administrative Procedure and the Building Act. ln 

particular, it introduced into the Code of Administrative Procedure a time limit for issuing a binding 

opinion. Under the provisions of Section 149(4) of the Code of Administrative Procedure, the 

administrative body competent to issue a binding opinion is obliged to issue it 'without undue delay, no 

later than 30 days from the date on which it was requested to issue a binding opinion'. lf an on-site 

inspection must be ordered or if the case is particularly complex, up to 30 days may be added to this time 

limit.115 If rhe application for a binding opinion does not have the prescribed formalities or suffers from 

other defects, the administrative authority shall invite the applicant to eliminate the defects and shall provide 

him with a reasonable period of time for doing so and, in particular, shall fulfil its duty to instruct the 

applicant on the consequences of failure to eliminate rhe defects in the application. The time limit for issuing 

a binding opinion shall not run while rhe application is being remedied. The new period shall start to nm 

from the date on which che defects in the application are remedied. If the applicant nevertheless fails to 

remedy che defects in the application which prevent the issuing of a binding opinion, che administrative 

authority shall inform the applicant that a binding opinion cannot be issued. 

ln rhis context, the amendment to the Building Act concerns the provisions of Section 4(9).If the binding 

opinion of the concerned authority is not issued within the time limit for its issuance (even if the time limit 

111 Judgement of rhe Extended Chamber of rhe Supreme Adminiscrarive Court of 23.8.2011, éj. 2 As 75/2009-113, in which rhe 
Extended Cbamher of ebe Supreme A<lminiseraeive Courc expressed ebe opinion thae hinding opinions issued pursuant co Seceion 
149 of the Code of Adminisrrarive Procedure are nor decisions wirhin rhe meaning of wirhin rhe meaning of Secrion 67 of the 

A<lminiseracive Proce<lure Code or Seceion 65 of the Code of Civil Procedure, as they donor ín rhemselves create, modify or ahrogate 
or bind riglm or obligations. Morc on tbc complicatcd cvolution of casc law PRÜCIIA: 2019, p. 437. 
112 More PRÜCH,\ ibid, p. 438 
1 u Cf: § 94 et seq. - review proceedings and § 156(2) of the Code of Administrative Procedure, which is not applicable in this case. 
Section 149(8) of the Code of A<lministrative Proce<lure, which was amended hy the amen<lment to the Liner Act, applies. 
iH Act No. 403/2020 Coli., amcnding Act No. 416/2009 Coli.. on accclcrating thc construction of transporc. watcr and cncrgy 
infrastructurc and clcctronic communications infrastructurc, as amcndcd (bcrcinaftcr rcfcrrcd to as tbc "Linc Act"). 
115 Pons11, 1.ukás ,,a kal. Spdvní r;íd. 2 . vyd;íní." Praha,Nakladacelsrvf C. H. Beck, 2020, p. 735. More F.xplanacory Memorandum 
to Acr No. 403/2020 Coli. amending rhe Linear Act, p. 55. 
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has been extended and the concerned authority has issued a resolution to that effect, which it has noted in 

the file and inforrned the applicant), it is deemed to be consensual and without conditions. The amendrnent 

therefore introduced the instirurion of a fictirious consent opinion. 116 The main reason was to eliminate 

unjustified delays in the proceedings. At the same time, however, pursuam to Section 4(10) of rhe Building 

Act, if the prerequisites for issuing a fictitious consent opinion withom conditions were not met, the superior 

administrative authority may cancel the fictitious opinion by issuing a new binding opinion and thereby 

cancel the previous ftctitious opinion. The new opinion may be issued within six months of the legal validity 

of the decision which was condicional on the binding opinion.117 

Binding opinion issued pursuant to Section 67 of the Code of Administrative Procedure 

According to Section 44a(3) of the Act orr State Landmark Conservation a binding opinion is a decision in 

an administrative proceeding if it is issued by a state landmark conservation body in a matter that the 

building authority is not competent to decide on under the Building Act. Jn the sense of the following 

exhaustive list: the implementation of building modifications pursuam to Section 79(2) of the Building Act, 

where no decision orr the location of the building or planning consent is required, similarly changes in the 

use of che territory pursuant to Section 80(3) of che Building Act and buildings, landscaping, equipment 

and maintenance works not requiring a building permit or notification pursuant to Section 103 of the 

Building Act. a.118 

Tn the light of the amendment to the Lines Act described above concerning the time limits for issuing a 

binding opinion, it should be noted that according to the provisions of Section 71 (1) of the Code of 

Administrative Procedure, the administrative body is obliged to issue a decision without undue delay. lf it 

is not possible to issue a decision in this way, the adminisrrative authority is obliged to issue a decision within 

30 days of the initiarion of the proceedings, plus up to 30 days ifit is necessary to order an oral hearing or 

a local inquiry, to sununon, to conduct a hearing or to serve a public notice on persons who are demonstrably 

unable to be served or if the case is particularly complex. ln addition, the time required for the execution of 

a request for an inquiry, the preparation of an expert report or the service of a document abroad shall be 

added.119 Failure to comply with the time limit for issuing a binding opinion constitutes maladministration 

and measures against inaction may be applied. Likewise, unlike binding opinions issued under Section 149 

116 Section 4(9) of the Building Act, as amende<l by Acr No. 403/2020 Coli., the Linear Acr. More Expla.natory memorandum ro 
Act No 403/2020 Coll. amcnding tbc Lincar Act, p. 6. 
11 7 Scction 4(10) of thc Building Act. 
11 8 More ZíLWK, M.-TLPY, M.-KI.LSO\I, J.: ibid, p 36. This also includes cases of projecr documenrarion in rhe form of aconcepmal 

pla.n or preliminary srudy. The state landmark body issues a binding opinion in the form of a decision. 

11 '.' Scction 71 of thc Codc of Administratívc Proccdurc. 
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of the Code of Administrative Procedure, they may be challenged on appeal and their judicial protection is 

ensured.120 

Statement of the Nacional Heritage lnstitute 

Statements as part of binding opinions (forms of action of administrative bodies) are of significant 

importance in the implementation of the renewal of cultural landmarks. 121 Binding opinions, which are 

issued by rhe srate landmark conservation bodies, are an basis for the decision of the comperenc 

administrative body or are rhemselves an administrative decision.122 However, the state landmark 

conservation bodies are guided in their issuance by the opinion of the expert organization of state landmark 

protecrion - rhe Narional H ericage lnsrirure as rhe guaranror of rhe experrise of rhe state adminiscrarion in 

che field of protection of culrural landmarks. At the same time, it is possible and permissible for them to 

deviate from the content of the National Heritage lnstitute's statement when issuing binding opinions, 

provided thar the legal conditions are met. The opinion of the National Heritage Tnstitute is a necessary 

condition for che issuance of a binding opinion under boch Section 149 and Section 67 of the Code of 

Adminisrrative Procedure. m 

The competent administrative body shall request a statement afrer it has received rhe request for a binding 

opinion. The National Hericage lnstitute shall evaluate the plan for the renewal of the cultural landmark 

and issue a statement within 20 days; in particularly complex cases, the time limit may be extended by up 

to a further 30 days; the extension of the time limit shall be decided by the administrative body, which must 

also extend the time limit for issuing a binding opinion. The maximum time limit for issuing a statemenc 

may be 50 days.124 lf the time limit expires in vain, the binding opinion may be issued withouc the opinion 

of rhe National Heritage lnstitute. The statement is evidence and rhe administrative body applies the 

principle of free evaluation of evidence. 125 

The basic provision ín relation to rhe legal regulation of the issuance of statements by the Narional Heritage 

Institute is the aforementioned Section 14( l) and (2) of the Act on State Landmark Conservation. The state 

landmark protection body, whether it is a municipal office of a municipality with extended powers, and 

regional authority126 before issuing a binding opinion, it shall request a written statement from the National 

12° Compare PRUCHA ibid, p. 435 
12 1 ZíDEK, M.-TUPY, M.-KlUSON, J.: ibid, p. 128. 
122 V ARHA. "IÍK-MALY ihid, p. 79-83. 

m § Scction 32(2)(f) of thc Act on Statc Landmark Conscrvation. 
l '!; ZíDEK, M.-TUPY, M.-KLUSON, J.: ibid, p. 157. 
125 If the adminisrrarive aurhoriry does nm follow rhe opinion of rhe Narional Heritage Tnstirure, it is obliged ro justify rhis in rhe 

justificarion of the hincling opinion, More ZiDEK, M.-TUPY, M.-KUJSON, J .: ibid, p. 158. 
116 lf it is a culrural landmark or narional cultural landmark or a properry located in a lamlmark reservation or landmark zone that 
is not itsclf a cultural landmark or national cultural landmark. 
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Hericage lnstitute, which is a professional organisation of che state landmark protection. The National 

Heritage lnstitute shall submít its opínion to the State landmark protection body within twenty days of the 

date on which it received the request for its issuance. This ríme limit is not per se fixed. lt is part of the 

thirty-day period within which a binding opinion must be issued by rhe State landmark body. ln particularly 

difficult cases, rhe ríme limit may be exrended. The competem adminisrrative body ro issue rhe binding 

opínion may do so, but is not oblíged to do so, of course, wíth the províso that the time limit for issuing the 

binding opinion is also extended. The maximum time limit is therefore 50 days. 

If the extended time limit is not met and che statemem is not made and the state landmark body is not 

delivered in the sense of handing over a copy of rhe written version, rhe authority may issue a binding 

opinion even without the missing statement of the National Heritage lnstitute. ln any event, from the point 

of víew of the professíonal protection of cultural herítage, about the desired state. ln additíon, in order to 

be able to issue an opinion, it is necessary to verify chat all the other procedural requiremems are met, namely 

the establislunent of the facts of the case and the existence of a proper statement of reasons o.127 

However, a situation may arise that the statement of the National Hericage lnstitute is prepared and 

delivered to the state heritage protection body afrer the expiry of the extended deadline. ln this case, rhe 

admínistratíve body will also take into account such a late statement, but only ifit has not yet issued its 

binding opinion. 128 lt does so primarily to ensure the expertise of the assessmem of the case. 

Símilarly, the institution of fiction may be pointed out, which would seem to be possible ín this context. 

The question remains, however, whether ir is appropriate. lt is assumed rhat the content of the statemem is 

a highly professíonal assessment of the applicant's intention from the point of víew of conservation. Nor 

does rhe provision of section 14(6) Act on State Landmark Conservation correspond ro the possibility of 

its norma! absence, nor is the administrative discretion of the National Heritage lnstitute assumed here. 

Statement of the National Heritage Institute as evidence 

The opinion of a professional organization of the state conservation has rhe nature of evidence. 12
') The 

administrative auchority issuing the binding opinion is not bound by the condusions of the expert body of 

the state conservation authority. Ir evaluates it as evidence. uo Ir follows rhat it may depart from the 

127 imilarly, we can look ar rhe situation where an opinion is issued ín a timely manner hut is disadvantageous to the applicant. It is 
clear from the coment of rhe statement thar the applicant's intemion is fou.nd to he inadmissihle. ln such a case, ír is necessary to 
dcal with thcsc conclusions both in thc opinion ami thcn in thc dccision of thc administrativc body. 
128 l.e. he did nor provide a wrinen copy of rhe binding opinion. Secrion 7 1 (2)(a) of rhe Code of Adminisrrarive Procedure. 

Compare ZíllEK, M.-TUPY, M.-KI .USOK , J.: ibid, p. 157. Tt is a similariry. 
129 ZfOEK, M.-TUPY, M.-Ku;srn-i, J.: ibid, p. 158. rurrhermore, Opinion of the Ministry of Culture, Departmenr of Heritage 
Protcction of 10 Octobcr 1997, No 10904/97, availablc at: www.nikcr.cL. (citcd:30/09/2023) 
n o Comparc § Scction 50(4) of thc Administrativc Proccdurc Codc, in thc scnsc of thc principlc of frcc cvaluation of cvidcncc, as 
well as rhe judgmenr of rhe Municipal Courr in Prague of 3 1. 5. 2018, e. j. 5 A 187/2014-82. Furrhermore, in che sense of rhe 

http://www.mkcr.cz/
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conclusions comained therein. However, in that case, it is under an obligation to duly justify the divergem 

assessment in the statement of reasons for the binding opinion issued, in terms of the grounds, conclusions 

and considerations which guided its assessment. 1
'
11 

The contents of the statement of the professional organisation of the state conservation must always be 

fulfilled. ln particular, it must always be clear whether the applicant's project under examination is 

considered admissible or inadmissible, and the conclusion of the examination must always be clearly and 

comprehensively justified.132 ln addition, the statement must include a description of the proposed works 

(the source is a copy of the application and project documentation provided by the state conservation 

authority), a description of the values of the protected object and an assessment of the impact of the proposed 

works on those protected values. 133 ln addition to the above, the expert organization must draw on relevant 

literature, other sources such as archival materials, its own research, photo documentation, etc. lt must 

respect national and supranational methodological guidelines.131 The justification must be sound and 

detailed, not only ifit proposes conditions of implementation for the project under consideration.135 ln the 

binding opinion, this reasoning may then be used verbatim, or the administrative authority may use at least 

part of the reasoning of the statement, in this case with appropriate justification, or in the case of a different 

opinion and failure to accept the conclusions with appropriate justification. Here, too, as already mentioned 

in rhe text above, care must be raken to ensure that differences in the concept of monument protection do 

not arise and that the double-track nature of protection represented by rhe views of rhe National Heritage 

lnstitute and the state landmark conservation body does not result. ur, The N ational Heritage lnstitute 

therefore imroduces, rhrough irs sraremems, rhe conditions of the so-called established decision-making 

practice, subsequently implemented by the state landmark conservation bodies. ln this context, it is thus 

necessary to emphasise the fulfilment of one of the basic prínciples of che activitíes of the admínístratíve 

bodies, namely the principle of legitimate expectation and che derived principle of non-surprise. However, 

Judgmenc of rhe Supreme Administrative Court of 2 Augusr 20 12, No 5 Azs 2/2012-49 on rhe assessmenc of the evidence 
indiví<lually and ín their mutual conrext. 
Ul ZíDEK, M.-Tt:PY, M.-KLIJSOK, J .: ibid, p. 159. This is a procedure of the conservation authoríry thar is ín accordance with rhe 
law, but it should be rathcr unique so as not to crcate speciflc differences between thc performance of conscrvation by the National 
Herirage Insrirure and the stare landmark bodies. 
132 ZíDEK, M.-TUPY, M.-Ku;SOI\ , J.: ibid, p. 158. Compare Judgmenc of the Regional Courr in Úsd nad Libem of20 June 2006, 
No 59 Ca 59/2005-32, available ar www.nssoud.cz. 
1.13 VARHMIK-MALY ibid, p. 91, compare Judgment of the Municípal Coun ín Prague of 24 October 2019, No. 5 A 57/2016-38, 

available at: www.mkcr.cz. (cired:30/09/2023) 
u, VARIIAKÍK-MALY ibid, p. 91. Cf. Judgment of thc Regional Coun in Ceské Budéjovicc of26 Octobcr 2016, No. 50 A 2/2016-
38, available at: www.mkcr.cz. (cited:30/09/2023) 
135 Compare Judgmenc of rhe Supreme Administrative Coun of 21 January 2010, No. As 36/2009-162, available at: www.mkcr.cz. 
(cite<l:30/09/2023) 
u<, ZíDLK, M.-TUPY, M.-KLUSON, J.: ibid, p. 159. Cf. Judgmcnt of the High Coun in Prague of 5 A 67/96-29, and J udgmcnt of 

thc High Court in Praguc of 25 Fcbruary 1997 No. 6 A 139/1994, availablc at: www.mkcr.cz. (citcd:30/09/2023) 

http://www.nssoud.cz/
http://www.mkcr.cz/
http://www.mkcr.cz/
http://www.mkcr.cz/
http://www.mkcr.cz/
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it should also be emphasised that similar treatment to that in previous comparable cases can be invoked only 

if that previous action by the admi11istrative body was i11 accordance with the law. lt is therefore 11ot possible 

to claim that the administrative body has complied wirh a previous unlawful practice, even if ir has nor been 

challenged or broughc imo conformiry with che law. According to rhe second semence of Artide 2(4) Code 

of Adminiscrarive Procedure, rhe adminiscrative auchoriry is to ensure char no unjusrifled differences arise 

i11 its decisio11-maki11g. At rhe same time, however, it is possible to modify the pri11ciple of legitimate 

expectations by applying the principle of the protection of the public interest. u7 

At the same time, it should be taken into account that the National Heritage Institute has no decision­

making power. This is given by law to the state landmark conservation body, which decides in administrative 

proceedings and may issue an administrative act. 138 According to its statute, the National Heritage Institute 

is a professional organisarion of the state heritage protection.13
'J As such, it has no legal means of defending 

itself in cases where the state conservation authoriry does not respect the issued statement as to the 

admissibility of the assessed plans. ln the case of a binding opinion, which is a decision in itself or the hasis 

for an administrative decision of another administrative body, such as a building authority, rhe National 

Heritage Office is not a parcy to the proceedings and rherefore cannot appeal. The only option would be to 

initiate a review procedure. Ho 

Deftnition of the institute of the statement of the National Heritage Institute in the proposed new 

legal regulation by the Act on the Protection of the Heritage Fund and on the amendment of Act 

No. 20/1987 Coll., on State Heritage Care 

1 n 2019, the M inistry of Culture prepared a draft law 011 the protection of the monume11t fu11d a11d 011 the 

amendme11t of Act No. 20/1987 Coli., on state la11dmark co11servatio11, a11d the institute of expression was 

retained in it, in accordance with the existing legislation. 14 1 

Ticle IV. Marked as "Assessment of work on a culrural monument, m a conservarion area and in a 

conservation area", che statement was enshrined in § 44. ln terms of the procedure of the conservation body, 

the latter was obliged, upon receipt of an application for the assessment of work on a cultural landmark, an 

157 More Judgment of the Supreme Administrarive Court of 12 May 2016, no. 5 As 155/2015-35, availahle at rn,vw.nssoud.cz. See 
also Opinion of the Ministty of Culture, Monument lnspecrorate of 24 March 2011, no. 17082/2011 l'l, availahle at: wWvv.mkcr.cz. 
(citcd:30/09/2023) 
138 ZíDEK, M.-T UPY, M.-KI.USOI\, J.: ibid, p 159. See also rhe judgment of rhe High Courr in Prague of 25 February 1997, Case 
No. 6 A 139/94-17. 
159 Cf. Statute ofthe National Heritage lnstitute of25 June 2020, ref. MK S 5513/2020 Ol'P, availahle at available at: www.mkcr.cz. 

(citcd:30/09/2023) Cf. also thc Irnplcmcnting Dccrcc No. 66/1986 Coli., to thc Act 011 Statc Land.rnark Conscrvation. 
110 § 94 of thc Codc of Administrativc Proccd.urc and morc ZíDEK, M.-TCPY, M.-KLUSOK, J. : ibid, p 158. 
141 available ar: Wvvw.mkcr.cz. (ciced:30/09/2023) 

http://www.mkcr.cz/
http://www.mkcr.cz/
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application for che assessmenc of che renewal of a culrural landmark or an application for che assessmenc of 

work ín a conservation area and conservation zone, to ínforrn the conservatíon authority of the intended 

work. ln order to srrengthen the legal cerrainty of the applicant, it was proposed that the state landmark 

conservation body should immediately send a written communication to che conservation authority stating 

char it would not commenc 'unless chere are facts justifying a differenc condusion in facmally idemical or 

sirnilar cases compared to those dealt with previously'."142 This would directly introduce the fiction of a 

positive opinion of the National Heritage Institute, but supported by a written communication of the 

relevant opinion. It is also possible rhat no opinion at all could be given, in which case these would be so­

called 'minor cases'. The appellant has thus solved the problern of the current legislation ín that, although 

it is a recurring routine, it is quite burdensome for the landmark conservation body in that a written opinion 

must always be drawn up. The appellanc has thus fully invoked the principle of legitimate expectation and 

the principle of non-surprise in the procedure and decision-making of the administrative body, as discussed 

above ín the text, as well as the potential problems of the institution of fiction. However, it is a prerequisite 

for the implementation of this procedure that the landmark conservation body has complete documentation 

for the assessment, either in the form of a detailed description by che landmark conservation body or in the 

form of a copy of the application. 143 ln other cases, it was suggested that the conservation authority could 

deliver its statement within twenty days of receiving the information from the conservation authority. The 

latter cannot issue its assessment of the application until it has received the relevant statement or the statutory 

period of 20 days has expired. If the represemation is received by the conservation body after the time limit 

has expired, it shall not be taken into account. 144 

Conclusion 

The lack of modern legal regulation of rhe protection of culrural heritage and especially cultural landmarks 

is a problern of the Czech legal systern. The Constitution of the Czech Republic already refers ín its Prearnble 

to the need to protect cultural heritage. Artide 34(2) of the Charter of Fundamental Rights and Freedoms 

establishes a certain degree of protection of cultural heritage and ensures access to it, while Artide 35(3) 

directly sets limits to the protection of cultural heritage. The State protects cultural monuments and oversees 

their protection, which is in the public interest. The Czech Republic is bound by a number of international 

142 Draft Acc 011 rhe Procecrio11 of che Mo11ume11r Fu11d a11d on Ame11drnents co No. 20/1987 Coli., 011 Act 011 Srace T.a11drnark 

Conservation, § 44(2), füst sentence, p. 22. ibidem 
143 1r is for the purpose of drafting rhe starement thar rhe N ational Herirage lnstitur must have the right to inspecr rhe file, make 

cxtracts or makc a copy of thc filc or a part of it, morc Explanatory Rcport to thc Draft Act 011 thc Protcction of thc Monumcnt 
Fund a11d 011 rhe Ame11dment to Acr No. 20/1987 Coli., 011 Scare Landmark Co11servario11., p. 51 . available ar: www.mkc r.cz. 

(ci ced:30/09/2025) 
144 Draft Acr on the l'rotection of the Monument fund and on the Amendment of Act No. 20/1987 Coli., cm Srate Landmark 
Conscrvation., p. 51. availablc at: www.nikcr.cz. (citcd:50/09/2023) 

http://www.mkcr.cz/
http://www.mkcr.cz/
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treaties, such as the Convemion Concerning the Protection of the World Culmral and Namral Heritage, 

which established the World Heritage List and the World Heritage Fundi The basic law is Act No. 20/1987 

Coli., on Srate Landmark Conservation. Conservation, which is the only legal regulation of care for culrural 

landmark. Efons can be traced to modernise this law and, above all, to adopt a new, modern law that would 

comprehensively regulate monument care and respond ro changes in rhe concept of protection of culmral 

monuments. The most recent proposal was the government's draft law on the Heritage Fund, which was 

rejected by the Chamber of Deputies in its third reading in 2017. The Ministry of Culture prepared a draft 

law 011 the protection of the mo11ument fond and on che amendment of Act No. 20/1987 Coll., 011 State 

Landmark Conservation, which was submitred for comments ín 2019 and unfortunarely no further acrion 

was taken. Fundamental changes ro rhe legislation were brought about by the amendment of rhe Building 

Act and the Linear Act, with my focus on the change of the legal regulation of rhe institute of binding 

opinions a11d stateme11ts, which is essential for the implementation of the restoration of cultural monuments 

and rheir preservation under the current, rarher outdated legislation 
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