Protests by teachers’ and students' NGOs and civil disobedience movements have drawn
attention to the fundamental deficiencies of the Hungarian public education system.
The controversial so-called ,,Status Law”, which provoked intense debates, redefined the
careers of reachers {called narional career parh model - see below) and rhe whole
organisarion of public educational system. The mosr significanr dilemma of the
legislation act is how to interpret the constitutional right to education and the autonomy
of public education. In answering this question, it is necessary to point out the
government's intention and the wide social/political debate that also emerged behind
the government decree on child protection and has resulted in the exclusion of
LMBTQ-themed learning materials from school textbooks. The latter has led to the
need to wrap LGBTQ books in the youth literature section of bookshops. Why and
how have education and child protection issues become politicised and ideologised in

Hungary?

Since 2022, the dissatisfied teachers' unions and civil society have tried to put pressure on the FIDESZ-
KDNP government through various forms of protests, including strikes, warning strikes, demonstrations
and civil disobedience. The reasons of the protests were very complex. They have discussed, among others,
the failure to introduce a career model for teachers, low salaries, a high level of centralisation of the public
education systemmn, the amount of teaching materials and the insistence on outdated teaching methods. The
growing dissatisfaction has pointed to the need for a new legislative act.' Until the Starus Law was passed,

the Government had reacted to the crisis situation by restricting protests.

From a legal point of view, the starting point for the analysis is that Hungarian Government has enjoying

excessive regulatory power that was {irst acquired in the spring of 2020, due to the pandemic situation. The

*associate professor and deputy head of Department of Legal Theoty, Széchenyi Istvin University, Dedk Ferenc Faculty of Law:
‘T'he article is part of JOGA programime.

© 1ne rignt to cancaten is enshrined in the Fundamental Law (Ardcle XI (1) Fundamental Law and in 2011 a law on national

educarion was nassed {see: Act CXC of 2011, on national public education) Tn.
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Government has been maintaining a ,rule by decree” system, lately using the war in Ukraine, which it
extends every six months, so in effect we have had more than two years of government by decree.

During this period, a number of constitutional amendments and legislative acts in different imporrant
social interests issues have been enacted. The European Commission in its Rule of Law Report has criticised
the extended regulatory power: ,,...it has been using its emergency powers ,extensively” ... for purposes that
not related to the ground for the state of danger.”

The first response to the protests was the government decree 36/2022 (11.1L), which entered into force
the next day and restricted the right to strike. It should be also mentioned that the Act VIL of 1989 on
Serikes prescribes that if the parties cannort agree on the level and the conditions of minimum services, the
unions appealed to the court to establish the minimum services.” In contrast the Government decree
determined the necessary minimum services such a high level, that made the strike practically meaningless
and deprived it of its true function. (The decree provides that the 50 % of students’ classes and all classes of
final-year students must still be held; the day spent on strike would be deducted from the striking reacher’s
salary.)

According to Hungarian Helsinki Committee the government used its regulatory power in abusive manner.
a) 'The decree violated feachers’right to strike as enshrined in the Fundamental Law of Hungary and
protected by Article 11 of the European Convention on Human Rights when it restricted
their right to strike without a legitimate aim, in an arbitrary and disproportionate manner.
b} The decree prevented teachers (the unions) from seeking meaningful judicial remedy, as the
court they finally turned to could only conclude that since the level of necessary minimum

services had been determined in a government decree, it was not any more in the position to

decide on the issue otherwise. This amounted to the violation of the right to fair trial as

“The Government has used its emergency powers extensively, As of 1 June 2022, the Government rerminated the second “state of
danger’ it declared in January 2021 in response to the COVID-19 pandemic. During the reporting period, Parliament authorised
the Government to further extend the applicability of the Government’s emergency measures until the end of the pandemic-related
‘state of danger’. The Government went beyond the Parliament’s anthorisation when it issned emergency measures to regulate
matters unrelated o the COVID-19 pandemic. It also used its emergency powers to overrule judicial decisions, thereby limiting
the right to strike and media freedom. On 24 May 2022, Parliament adopted the Tenth Amendment, allowing the Government
to declare a ‘state of danger” in case of an armed conflict, war or a humanitarian catastrophe in a neighbouring country. On 25 May
2022, che Government declared another ‘state of danger’ under the amended Article 53 (1) of the Fundamental Law, in view of the
armed conflier and humanitarian catastrophe in Ukraine and with a view to averting their impact on Hungary, On 8 June 2022,
Parliament adopred Act VI of 2022, authorising the Government to extend applicability of emereency measures uneil 1. November
2022, Tn. Earoncan  Commission. 2022, Rule of Law Repor,
26, (25,10, 2023),
AT present, the Lrovernment nas extencied tne state of danger until 23, November 2023, on the basis of the Fundamental Law's
authoerisation (author's note).
" Are 4 (3): The level and conditions of service that are still sufficient may be determined by law. In the absence of a statutory
provision, the level and conditions of the minimum service musct be agreed in pre-strike negotiations; in this case, the strike may be
maintained if the parties have concluded an agreement or, failing that, if a final decision of the labour court has been made at the
reauest of either of them. the level and conditions of the minimum service have been determined. In. Acr VIL 1989 on Strikes.
15.10.2023)
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enshrined in the Fundamental Law and in Article 6 of the European Convention on Human
Rights... In addidon, this legislative step also went against the UN Basic Principles on the
Independence of the Judiciary, which sets out that there shall not be any inappropriate or

unwarranred interference with the judicial process.*

[n protest at restrictions on the right to strike two teachers union submitted a constitutional complaint
against Government Decree. The Constitutional Court declared it inadmissible.

In the spring of 2022, some teachers went on civil disobedience. In order to organise the school-eaving
examinations, the government cemented the violaton of teachers right to strike on a statutory level. It
reintroduced the restrictions included in rthe government decree in Are. 14-15 of Acr V of 2022. [n July
20022 the opposition members of Parliament have appealed to the Constitutional Court in posterior norm
control. In their petition referred to the violation of 1) right to strike, 2) freedom of expression and 3) right
to a fair administrative procedure. The petition was rejected:,,...according to the Act on National Public
Education, public education insricutions primarily serve to ensure children’s fundamental right to education
and to proper physical and mental development. The fundamental rights of children can be achieved
through the active conduct of the state. In the contested Act, the law-maker, in difFerentiating between the
minimum service levels that are still sufficient, took inro accounr rhe righrs of children with different needs
(e.g. children abour to graduate from school, pupils, kindergarren children, children wirch special educarional
needs, etc.). The Constitutional Court found that the restriction of the right to strike in the public education
institutions was made for legitimate purposes, to the extent necessary and in a balanced manner, i.c.
proportionately, taking into account the fundamental rights and constitutional values to be protected in
contrast with it. The functioning of public education institutions, and thus the rights of children, are
legitimate objectives for restricting the right to strike. Therefore, the provisions of the Act regulating the
provision of services that are still sufficient are in line with the provisions of the Fundamental Law, and the
Constitutional Court rejected the petition for a posterior norm control of the conformity of the Act with
the Fundamental Law.™

The last step before the adoption of Status Law was to modify the rules on dismissal. The 4/2023 (1. 12)
Government Decree changed the rules of how can dismiss employees of public education instirurion for
violating labour obligations. It is extended the deadline of extraordinary dismissal from 15 days to long
months. The employer has the right to dismiss a worker with immediate termination until 1 Auguse 2023

if the employee takes part in civil disobedience. The Decree could be applied retroacrive]y if the employer

Hungarian Helsinki Committee: Currailing the rights of teachers in Hungary. How the Government used legal rools to erack down
on tcachers asking for improvements in the public education svsrem. on 23, March 2023, Exccudive sammary. 4-5.
“Decision 1/2023. (1. 4.) AB of the Constitutional Court download: 16.10.2023).
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was informed of a violation of a labour obligation before the decree entered in force, provided that at the
time of decree’s entering into force less than 15 days.

The government's intentions are clear: with a 2/3 majority in parliament and extended regulatory power,
it restricts constitutional rights by decree, without taking into account the opinions of the partdes {civil
society) to the protest. During these months, not only social organisations and trade unions protested, but
also the Hungarian Academy of Sciences intervened on the state of Hungarian public education. In its two
resolutions summarised the reasons for the unsustainable situation and proposed remedies. The guidelines
applied to the political/professional and social actors responsible for the development of the education
system. On the one hand, it can be seen that the public education is a sub-system of social policy in which
there has been a very significant loss of confidence since the transformation of the political regime. The
debates on education have become politicised, with professional arguments being outweighed by the political
affiliations of the parties involved. As a first step, 4 Iew social contract is needed to define:

a) the common vision for the future and determines the tasks, the duries and the responsibilities for
achieving it.
b) the place and role of public education in the Hungarian national strategy responding to the

challenges of the 21st century.

To realize this, a new approach is required, which can be promoted through commirment and dialogue. The
Hungarian education will only be competitive and able to respond to the challenges if it established a well-
developed, cffective, equal opportunities and long-term stable public education system.6
c) To make teaching an attracrive career and raise the quality of public education, teachers must be
given professional autonomy. This can only be provided by good professionals, well-functioning
teaching staff’ and public education institutions, and appropriate professional quality standards.
Salaries should be preformance-based. Teacher training at universities must be strengthened to
ensure a supply of teachers.
d) Our country needs a thorough reorganisation of the public education system, a public education
development programme that covers all electoral cycles, which, in addition to nurturing outstanding
talents, also fulfils the objectives of increasing social cohesion and catching up. This can only be

guaranteed by a shared social consensus.”

% The Resolution of the Presidency of the Hunparian Academv of Sciences on the situation of public educarion and che necessarv

T 1DIAC
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This also means that many elements of the teachers’ unions” protest can be found in the resolution of the
Acadcmy's Presidency. The Academy was sc‘vcrcly critical of the organisation ofpublic education, the lack
of autonomy and, above all, the need to develop a national education programme based on a wide-consensus.

This also implied a reconsideration of the whole reform-programme of the public education.

The circumsrances of the adoption of the Status law, which the opposition calls vengeance law, are already
questionable. On 2 March 2023, the Ministry of Internal Affairs published a draft law on the legal status of
those employed in public education and the amendment of certain related laws with a 10 March 2023
deadline to submit opinions in the framework of public consultation. The Hungarian Helsinki Committee
in its Recommendartion called for the removal of legal restrictions, including the right to strike, the
extraordinary dismissal or immediate termination of employment (decree 4/2023 (11.12); and the freedom
of expression of teachers. The Recommendation suggested extending the consultadon period for Draft
Status Law and the representatives of consultation.®

On 26 April, a day after police fired tear gas at protesters ourtside the Prime Minister's residence, negotiations
were starting between the wwo trade unions (PDSZ, PSZ) and the Swate Secretary for Education at the
Ministry of the Interior.)” On 6 June, the Minister of Interior sent the draft to Parliament. On 16 June,
opposition and the government debated the draft for more than 18 hours. {On 22 June, the FIDESZ
majoriry adopted the final version of the draft. Although the opposition had proposed more than 40
modifications without voted by the majority.

The Status Law introduced complex and profound changes in the status of public education staff and
the funcrioning of educational institutions. The change primarily concerned the legal status of educarion
workers, the maintenance, employer- and financial competences of the education system. However, the
~demarcation line” is only partially drawn with the adoption of the Status Law.

The essendial difference is found between the situation before and after 2013. 1n 1990 local governments
became responsible for the provision of primary and secondary education in Hungary. Though private
(church and non-church) schools are also present, the majority of schools were owned, funded and run by

local governments. The state budget contributed to the cost of education through a formula funding system

! Hungarian Helsinki Commirree: Curtailing the rights of reachers in Hungary.... Executive summary, op. cit., 11-12.
? Didkok és randrok tiintettek a Karmelitdnal a rend6rség a kiinnygdzt is bevetette. (Students and teachers protested ar the Carmelite
and police used tear eas.}

AU ULV 2D)
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based on the number of students studying in public schools in the municipality, and some other variables."
[n 2013 the central government ook over public schools from local governments. This reform has changed
the funding and governance of schools and reshaped the rules and practice of education governance. One of
the declared policy goals of the reform was to improve the large disparities in the distribution of school
resources and quality, related to differences in fiscal capacities of local governments.

The law, in force since 2013 and adopted by the FIDESZ-KDNTP government with a 2/3 parliamentary
majority, has implemented rapid and strong centralisation.'” Educational institutions (schools) were run by
a central organization, the Klebelsberg Institution Governance Centre (abbreviated as KLIK). In the first
phase of the reform, local government rights were abolished. The rights and powers (including employer
rights, the choice of teachers and school personnel, or the autonomy in dealing with everyday management
problems, purchase order placements, etc.} of headmasters or principals diminished drasdcally. Eight-year
basic schools providing elementary and lower secondary education are generally operated by the local branch
of KLIK. Secondary schools including vocational schools, vocational secondary schools and academic
secondary schools offering non-vocational ‘academic’ upper secondary education programs are usually
operated by the county centre school district in each county™.

In the second phase of the reform the central unit was remodelled: the Klebelsberg Centre {(Klebelsberg
Kézpont or KK) organizes the work of school districes and provides supervision and professional guidance
to them, but the decisions are made by the individual school districes themselves. This change was at the
same time a further step in centralization (as the number of school districts was reduced drastically), and a
massive decentralization as well, as their responsibilities and degree of autonomy greatly increased.™

The centralisation also extended to the choice of school teaching materials. The freedom to use a licensed
textbook was severely reduced, and the number of approved textbooks was cut drastically. This meant that
the government saw the development of a learning programme that prioritised Christian, conservative and
national values as the primary task of educational management. It ignored efforts by some teachers' unions
to promote competence-based education and to reduce the quantiry of the reaching marerials. (The

government regularly ignores the causes of Hungarian students’ increasingly poor resules in the PISA tests.™)

WHERMANN, Zoltdn — SEMIEN, Andrds: The cffects of cenralisation of school governance and funding on incqualidics in education
Lessons from a policy reform in Hungary, KRTK-KTT WORKING PAPERS, Institute of Economics Centre for Economic and
Regional Seudies, 2021738, 3. In.

" see:Nartional Public Education (Act CXC of 2011); and a law (Act CTXXXVTIT of 2012} on the raking over of the concral and
funding of some education institutions from local government by the stare. In. HERMANN, Zoltdn — SEMJEN, Andris: op. cit., 4.

2 HERMANN, Zoltdn — SEMJEN, Andrds: op. cit, 4-3.

Y Ibidem

" Hungarian studencs at the age of 15 scored lawer than the OECD average in the 2018 PISA (Programme for International Student
Assessment) survey in all three areas tested (reading, mathematics and science), and the survey showed that their “mean levels of
basic skills are significandy below the BU averages and have declined since 2009™: In. Hungarian Helsinki Committee: Curtailing
the rights of teachers in Hungary.... Exceutive summary, op. cit. 2.
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The most important point of the Status law is that it abolishes the status of public servant for teachers,
and introducing the status of public education employee. Teachers are informed before the entry into force
that their status as a public servant will be terminated and will have to declare whether they wish to transfer
to the status of public education employee. Those who do not accept the new legal status will be exempt
from the obligation to work from 1. November 2023.

It is introduced the possibility of disciplinary proceedings against teachers. The period of resignation is
increased from 2 to 3 months. "The teachers may be transferred to another place of work within the same
district (if they have to travel up to 3 hours round trip), except for teachers whose children are in primary
school or younger, or who are pregnant, raising children alone or caring for dependants.'

The number of substitutions has been increased from 26 hours per week to 30 days per year. Up to now,
it has been the board of education that has adopted the organisational and operational rules, the pedagogical
programme, the annual work plan and the house rules, but now it has only the consultative right except for
the house rules, An important restriction is that only if the trade union organisation is above 10%, there is
a possibility to conclude a collecrive agreement.'”

It is now possible to terminate classes or groups because of a teachers’ strike and transter children o

another school. The school year can be extended until 15 July.

Another important and discussed issue, which partly concerns the situation of public education, is also worth
mentioning. The controversial Anti-paedophilia Act (LXXIX. 2021) and the subsequent amendment of the
government decree (n. 2010/2009) involved the textbooks of public education and restricted the choice of
teaching materials, The former prohibits the ,display or promotion” of homosexuality or gender
reassignment in educational marterial or TV shows for people under 18. '"The government decree 473 of
2021 (I11.6.) prohibits or restricts the publishing of LGBTQ boeks: 1) Art. 20/A: | Ne product portraying
a deviation from the identity of one's gender at birth, gender change, or self-serving sexual content, as well
as products depicting or promoting homosexuality may be distributed within 200 metres of an entrance to
an educational institution, child and youth protection institution, church or other place of worship. Arr.

20/A: The same products may only be marketed separately from other products in closed packaging.”™’

"> Act LIT of 2023 on the New Career system of Teachers, Art. 54 (3)
1% Act LI of 2023 on the New Career system of T'eachers, Art. 68 {4.)
7 Act LIT of 2023 on the New Carcer system of Teachers Art. 144 (4)
WAt S/A S, Act LXXIX of 2021

" Government Decree 473/2021 (VI 6.)
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According to the law, the teaching material thac deals with or relates to LGBTQ issues is not allowed in
public educational institutions. The bookshops must sell all books with this content in closed packaging,
unless there is a school or church within 200 metres, because there they cannot sell books with LGBTQ
content at all. (The government decree was applied this year, Libri bookstore received a fine of 1,000,000 ft
{2 625 EU/ and Lira bookstore 12, 000,000 ft./31.500 EU/).*

Why is problemaric and highly controversial these legislations? From legal view point the text is not clear.
This is why Lira has appealed to the court. They argued that the text of the government decree contains a
grammatical etror, i.e. the comma between packaging and separation is missing, and therefore it is not clear
what constitutes a legal obligation to comply with the law. Indeed, the bookstore interpreted the text of the
legislation as meaning that products in sealed packaging must be sold separately, while products not in closed
packaging must not.

In fact, one signiﬁcant approach to the interpretation of legislation is grammatical/logical analysis. One
of the famous studies by the American philosopher Lon Fuller - The Morality that makes Law possible -
argues that the law is made impossible to follow if the text of the law is not clear and unambiguous. *' This,
it should be added, also threatens the principle of legal cerwinty, since the meaningless text, the
inconsistency, is problematic from the point of view of the judicial application.

However, we must also examine the text of the legal norm in terms of the legislator's intention (legislartive
goals). What is the legislator intending to protect and is the value it is protecting in accordance with the
convictions of society or not? The current situation is one stage in a long-term process. The 9th Amendment
of the Fundamental Law declared, - in the context of state of danger -, thar the facher is male and the mother

is female.” The reasoning of the amendment can be summarised as follows: the western ideology is changing

2012 milli¢ra birsdeoltik a Lirdt, merc nem folidzote be eev kiinvver, (Lira was fined 12 million for not wrapnine a book)

LAUrreNCly, a SIMIIAr PONTICAl and SOcial deDate 1S Unrolding in CONnection with [he Warld IFress pnoto eXnIDIon opentng at the
Hungarian National Museurn. 13éra IDird, a representative of the Mi Hazdnk Movemenr, has taken the initiative to restrict access
to the exhibition because some of the photos contain LGBTQ content. Her initiative was supported by the Minister of Culture,
and the Muscum's Council of Curators decided not to allow people under the age of 18 to visit the exhibition. However, the
museum is not a public authority and cannot control or sanction those who do nat camply with this pravision. (author-note).

4l Fuller in the legal system distinguished eight correlative kinds of legal excellence: (1) the requirement of generality; (2) the
promulgation of the rules; (3) the prospective application of law; (4) the clatity of laws; (3) avoidance of contradictions in the laws,
that is, consistency in laws is neeessary; (6) avoidance of laws commanding the impossible; (7) the constancy of law through time,
that is, avoidance of too frequent changes in the law; (8) the congruence berween official action and declared rule, thar is, prevention
of discrepancy between the law as declared and the law as actually administered. These cight principles of legality constitute the
inner morality of law. Tn. FULLER, Ton: Az erkéles, amely lehetdvé teszi a jogor. (The Moralicy that makes possible the Law.) In.
Szabadfalvi Jézsef: Lon Fuller. Fejezetek a jogboleseleti gondolkodds trténetéhél, Bibor Kiadd, Miskele, 1999, 239, [SBN:
9638103209

# Article L) (1) of the Fundamental Law shall be replaced by the following provision:

“(1) Hungary shall protect the institution of marriage as the union of one man and one waman established by voluntary decision,
and the family as the basis of the survival of the nation. Family tes shall be based on marriage or the relationship berween parents
and children. The mother shall be a woman, the father shall be a man.” In. Opinion No. 1035/2021 CDL-REF (2021) 045.
Eurepeam Commission for Democracy through Law (Venice Commission), Hungary Nintdt Amendment to the Fundameneal Law
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in a way that necessitates guaranteeing the child’s right to sell identity. According to the legislator Intention
the child’s identification is based on Christian culture, and Hungary's constitutional identity. The marriage
is the union of one man and one woman. It is the right of the parents to bring up the child, which cannort
be directed to the opposite sex at birth.

The referendum, which was held at the same time as the 2022 general election, was also the subject of a
series of questions drawn up by the government to test the public opinion on the rejection of LGBTQ and
gender issues, with reference to child and family protection.”” The referendum was rejected because it did
not get the required number of votes. In addition to another 2/3 electoral victory, it sought to minimise the
significance of rhe referendum's invalidiey. **

This means that the government keeps LGBT(Q issues on the agenda. Since the so-called Anti-
Paedophilia law, it has tried time and time again to find social consensus to tighten the law. It has done so
by amending the constitution. This was followed by an invalid referendum and then fines under a
government decree. While the system of "rule by decree” is working well, influencing the public opinion is
not. Tr should also be noted that in government propaganda, the different meaning of the words: gender,
feminism and LGBTQ is obscured, and a large part of the population is not even conscious of this.
Communication is highly reduced and bipartitc. VW hat is not Christian and conservative is wrong, In such
a dominant worldview, the diversity, the tolerance and dissent are seen as dangerous. The government's
solution is the centralisation and the heavy sanctions. However, it is worth reflecting on what children and
young people will grow up to be if they receive one side and exclusive values. In addition, the category of
"child under 18" is extremely wide. The reality of a child is different from that of an adolescent. A young
person with the experiences in everyday life that "I can't go to a museum or, [ can't read a book in a bookstore

because it contains "dangerous topics and stories , what he or she will think abourt politics, culture and

and Explanatory Memorandum. In
{download 31.10.2023)
# Questions of referendum (03.04. 2022):

Do you support holding information events on sexual orientation to minors, in public education institutions without parencal
consent?

Do you support the prometion of gender-reassignment treatments to miners?

Do you support the unrestriceed exposure of minors to sexually explicic media content, that may influence their development?

Do you support showing minors media content on gender changing procedures?
The percentage (%) to cach question arc as follows: agreed: 1) 7,00% 2) 4,08% 3), 4,67% 4) 4,83%

against: 1) 92,329% 2) 95,92% 3),95,33% 4) 95,17%

(the percentage of valid votes for all four questions: 4796} -

Orszdvos néoszavazds {Narional Referendum) In.

download 31.10.2023)

# Regarding the nvalidity of the referendum, tne Prime Minister concluded: ... .the result is not a pelitical mandate, bur a political
obligation that the government must implement... We have achieved a great result with the referendum, never before have
so many people voted in one direction in any referendum,”
In 25.10.2023)


https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-REF(2021)045-e
https://vtr.valasztas.hu/nepszavazas2022
https://hvg.hu/itthon/20220406_Orban_Viktor_sajtotajekoztato
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different ways of thinking? How will they be able to reflect, think and cridcally interact with the wotld? It

should learn all this at school.

[t seems that the Hungarian public education {and child protection) is a wicked problem. With a 2/3
parliamentary majority and decree government, all legislation can be amended quickly and easily. The
governmenr will use all legal tools to impose its own values in child-raising and education. This is embodied
in the exclusivity of Christian and national values since the first parliamentary elections in 2010. Such a
majority does not require that a different set of values from the government's position be taken into account.
When draft legislation is discussed, opposition aspirations and the trade unions and social organisations
representing them are not included in the interest negotiations. This is manifested in a strong centralisation
of education policy and a radical reduction of professional autonomy. Dissent is demonised, essentially
framed in terms of enemy images, which is reflected in legislation advocating the distribution of LGBTQ
books. It ignores not only the provisions criticised by trade unions, but also by professional organisarions,
scientific institutes and legal organisations, and the proposals made to eliminate them. One reason for this
legislative process is naturally the parliamentary majority. On the social side, it is clear that there is a
profound lack of trust in social institutions and organisations. The teachers’ unions, and opposition parties
are not able to ser goa]s that would unite and mobilise the ]argc masses of teachers and citizens who

dissatisfied with the public education but represent a multiplicity of viewpoints.
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