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ABSTRACT

The populist political strategy has become a worldwide phenomenon among those in the executive and
legislative branches of government. It is therefore justified to scrutinize whether populism influences
the third branch of power, and if so, how. In the first instance, this research project will explore the
characteristics of populist judicial reasoning in order to identify populist judgements. The results can be
used to determine the extent to which populist judicial practice is widespread in a given legal system.

First, I distinguish between three types of populist judicial behaviour. Judicial populism can manifest
in the content of the decision (‘decisional’), in the court’s communication (‘rhetorical’), or in both (‘full-
fledged’). I then present the patterns of reasoning that can indicate populist judicial behaviour in each
manifestation of judicial populism. Finally, I will address the question of how a variant of judicial
formalism, which I term ‘justificatory formalism’, contributes to the spread of ‘decisional’ judicial populism.
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1. INTRODUCTION

Populist political strategies, such as polarizing the political community, ‘ruling the moment’,
oversimplifying complex questions, and devaluing long-term political thinking in favour of
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maintaining popularity, have become a worldwide phenomenon among those in the executive
and legislative branches.1 Therefore, it is reasonable to examine whether populism influences the
third branch of power and whether changes similar to those seen in party politics could occur in
the near future.

Judges have been tempted by populism since the second half of the eighteenth century, when
it became expected in European culture that judges should apply the laws created by the central
authority regardless of various extralegal considerations (moral, economic etc.).2 This is because
the requirement of the strict, bureaucratic application of the law could conflict with the com-
munity’s sense of justice and the public mood in certain cases.3

It is therefore no coincidence that, in the era of political populism, judicial populism has
attracted more scholarly attention. As I demonstrate in Section 2 below, there is a realistic
possibility that judicial populism will cause fundamental changes in judicial activity, just as
political populism has in political life. The process of the ‘judicialization of politics’, which
emerged in the late twentieth century and gave the courts significant political power,4 makes
the academic scrutiny of populist judicial behaviour relevant from a political scientific perspec-
tive too. There are lots of questions to answer regarding judicial populism. What exactly are the
phenomena that can be described as judicial populism? Is there a difference between socially
sensitive or progressive judicial decisions and judicial populism? Does the twenty-first-century
form of judicial populism differ quantitatively or qualitatively from earlier cases of this? If so,
what are the reasons for this, and what are the consequences, and is it related to political
populism or to how the judiciary responds to the emergence of ‘new media’ or autocratic
political aspirations?

The first step in this research is to explore the characteristics of populist judicial reasoning, as
this helps to identify populist judgements, and the results can be used to determine the extent to
which populist judicial practice is widespread in a given legal system.

In terms of methodology, this study is partly based on a critical analysis of the relevant
literature on judicial populism and populist judicial reasoning. Based on the findings of the
analysis, in the empirical part of the paper, I illustrate the main characteristics of the populist
judicial style through examples from legal practice, where I find the clearest manifestations of
the different forms of judicial populism. First, I will outline the various conceptions of judicial
populism, making a distinction between the two main approaches relevant to identifying popu-
list judicial behaviour (content- and style-oriented). Next, I will present my interpretation of
judicial populism, which is based on the idea that it can manifest in three ways: ‘decisional’,
‘rhetorical’, or a combination of the two. I will then demonstrate the implications of each for
judicial reasoning. Finally, I will argue that a variant of judicial formalism, which I term

1For an overview, see Hoffmann et al. (2022) 2.
2Weber (2013) 853.
3Weber (2013) 894. This tension first manifested itself in a spectacular form in the last third of the 19th century, when
the massive social problems caused by capitalist development made the tension between the two types of expectations
clearly perceptible. See Tucak (2023). It was during this period that the ideal of the ‘good judge’ emerged, a role
modelled on the French judge Magnaud, who famously rendered decisions in favour of socially deprived defendants
based on a very creative interpretation of laws, and who can therefore be considered one of the precursors of judicial
populism. See Houte (2018).
4Hirschl (2013).
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‘justificatory formalism’, can contribute to the proliferation of ‘decisional’ judicial populism by
enabling judges to present populist decisions as the result of rigorous legal and professional
considerations.

2. APPROACHES TO JUDICIAL POPULISM

The institutional approach to judicial populism identifies populist judicial behaviour as aligning
judicial practice with the interests of populist political actors, primarily governments. According
to this view, courts can become part of a populist political ‘machine’ and serve overly centralised
political power while suspending their counter-majoritarian function (the literature on political
populism is also rife with examples of populism that are in fact examples of the authoritarian
exercise of political power rather than manifestations of ‘pure’ populism).5

The other, ‘discursive’ approach, adopted by most authors, distinguishes between judicial
populism and judicial deference to authoritarian populist political power. According to them,
judicial populism means that courts pursue their own political agenda and use a specific lan-
guage, which can be considered populist in some respects.6

However, to identify the types of populist judicial reasoning, it is more productive to use a
different classification: whether an author considers judicial populism to be a matter of content
or communication. In other words, is a judicial decision populist if its outcome helps to advance
a populist agenda, or if the justification attached to the decision shows signs of populism?

2.1. Content-oriented approaches to judicial populism

One of the representatives of the institutional approach is Tanasescu, who introduced the
concept of ‘contextual judicial populism’. She qualified a series of decisions of the Romanian
Constitutional Court as populist because the court played into the hands of a populist govern-
ment.7 Another Romanian scholar, Alexandra Mercescu, like Tanasescu, considers another
ruling populist because the court that issued it deferred to a populist government.8 Although
their approach to judicial populism blurs the line between judicial populism and judicial defer-
ence to the government,9 what is important here is that they consider the content of the decision
to be populist, not its communication.

In his essay, Shourie qualifies and heavily criticizes some of the Indian Supreme Court’s
judgments as populist, questioning the merit of the decisions. These decisions saw the court

5‘This association with democratic backsliding has turned populism into the go-to label for political behaviour people
want to cast in a negative light’. Hilbink (2024) 3.
6The basis for this distinction is Sadurski’s view, which differentiates between discursive and institutional approaches to
political populism. From his perspective, political populism can be described as either the discourse of political actors
using anti-pluralist rhetoric or their actions of building an immediate relationship with the ‘people’ and eliminating
intermediary institutions. Sadurski (2022) 506–21.
7Tanasescu (2019) 309–10.
8Mercescu (2021) 202. For a similar view, see Stambulski (2024).
9I do not categorize courts that defer to a populist government as populist, since they lack the defining populist feature of
‘pleasing the populace’ in their activities. See for a detailed argument, Bencze (2024). Consequently, I do not analyse the
style of these courts in this study.
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uphold the constitutionality of the law providing for reservations (quotas) in government jobs
for disadvantaged social groups.10

A similar content-oriented approach to judicial populism is that of Gonzalez, a judge of the
Colombian Constitutional Court. Gonzalez identifies judicial populism with a pro-rights, social-
liberal political agenda of courts, and argues in favour of judicial populism when he says that
‘Courts might be in a better position to resist authoritarianism when they have a political project
with wide public support’.11

According to Ristawati and Salman, judicial populism may be envisaged in terms of how ‘the
judge tends to speak for the people or when the Court delivers decisions adjusted and influenced
by the majority of the people’s will, while it is actually beyond justice, impartiality, and judicial
independence’.

In their view, striking down laws enacted by the government and supported by the majority
of society is a clear sign of the anti-populist attitude of judges. They also limit the meaning of
judicial populism to the content of the judicial decisions, and do not speak about the commu-
nicative style of populist judicial decisions.12

2.2. Communication-(style)-oriented approaches to judicial populism

In contrast to content-oriented populism approaches, Harel and Kolt take a style-oriented
approach to judicial populism. They see judicial populism as a response to populist political
rhetoric, which leads some judges ‘to incorporate public sentiment and popular opinion into
their decision-making’.13 Thus, the three liberty- and equality-oriented decisions they analysed
could be justified on the basis of constitutional rights and values, but instead the judges referred
to the ‘public’s raw conviction’ or to the ‘will of the majority of the people’.14

Hilbink, in her sophisticated conceptual framework, describes judicial populism explicitly as
a matter of judicial style (including both the on- and off-the-bench activities of judges) inde-
pendent of the content of the decision. Thus, a maximally deferential or textualist decision can
be labelled populist if it is made in an ‘in the name of the people’ style and the decision maker
uses several elements of the ‘populist toolkit’.15 Staszewski and Bernstein also characterize
judicial populism in the U.S. context as a certain style of judicial reasoning that shares the
general criteria of authoritarian political populism: the oversimplification of complex problems,
denial of pluralism, antipathy toward mediating institutions, claims to the exclusive represen-
tation of the unified people, and Manichean thinking.16

The authors, however, also claim that ‘executivism’ is a feature of populist judicial behaviour,
because it is the president who can truly represent the interests of a unified people, and ‘judges

10Shourie (2006).
11‘The Court’s project revolved around the idea of estado social de derecho (ESD), which required an inclusive political
agenda to seek redress for structural injustices that allegedly fueled violence’. González-Jácome (2017).

12Ristawati and Salman (2020) 116.
13Harel and Kolt (2020) 749.
14Harel and Kolt (2020) 759–62.
15Hilbink (2024) 17–18.
16Bernstein and Staszewski (2020) 2.
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purport to remain above the fray of politics while effectively immunizing the president’s actions
from meaningful scrutiny’.17 However, this aspect of their theory suggests that judicial populism
may be reflected not only in the style of decisions but also in their content.

2.3. The complex concepts of judicial populism

The aforementioned inconsistencies in formal approaches suggest that judicial populism should
not be treated as an exclusively substantive or communicative issue. Kureshi, in his analysis of
the recent practice of the Supreme Court of Pakistan, takes into consideration both the commu-
nication and content of adjudication in defining judicial populism. He shares the view that
populist judges use a judicial language that shows proximity to the ordinary citizen,18 but he
narrows down the scope of populist judicial decisions to cases where judges adjudicate in an
extremely activist manner directly against the ‘corrupt political elite’.19

However, the fact that the communicative and content-oriented definitions of judicial popu-
lism are not exclusive does not imply the opposite. We cannot say that we can only speak of
judicial populism if a decision is populist in both content and style. Just as populist politics can
manifest itself both in the content of political decisions and in the communication of politicians,
judicial populism can also take two forms.

My starting point is that the essence of judicial populism should be captured in the dual
relationship of judges with the normative legal-professional values attributed to the judiciary
and the demands coming directly from the populace. Thus, satisfying popular demands at
the cost of neglecting legal professional requirements in order to build and preserve trust
toward the judiciary is a core element of populist judicial behaviour. That is why I suggest
that ‘unmediated engagement with the people’ is a necessary conceptual element of judicial
populism.

This ‘unmediatedness’ is the opposite of the legal-professional judicial approach (the ‘stan-
dard model’ of adjudication). The standard model, on the one hand, requires judges not to
deviate from the ‘settled law’ manifested in the letter of the law, received legal doctrines, pre-
cedents, and consistent judicial practice when rendering their judgments. Obviously, different
legal systems have different standards for what constitutes ‘settled law’. For example, some legal
systems are more open to legal interpretation with a view to fundamental rights and allow more
room for judicial discretion.

On the other hand, the term ‘standard model’ also refers to the accepted language of judicial
argumentation (how judges speak). As in the case of ‘settled law’, professional standards of
judicial communication may vary from one legal system to another. For example, it is well
known that French judicial style is terse, magisterial, and impersonal, whereas common law
judgments tend to be longer, more discursive, and personal — even emotional.20 Therefore, the
phenomenon of departure from the standard model must be examined with regard to the
specific context of the given legal system in both cases. Nevertheless, I agree with Hilbink that
deviating from the standard model does not necessarily constitute judicial populism (as she

17Bernstein and Staszewski (2020) 27.
18Kureshi (2022) 258.
19Kureshi (2019).
20Lasser (2009) 21–22 and 30–38.
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notes, judicial populism is not ‘just judicial activism on steroids’).21 One can speak about judicial
populism if the deviation has a certain direction. The ‘unmediatedness’ of the adjudication also
implies that, when the court deviates from settled law or the received judicial style, its orien-
tation point is the public mood. This orientation point can determine either the content or the
style of the decision. This is why, contrary to Hilbink’s view, a judgment written in a maximal
technocratic style can also be populist if its content reflects the expectations of ‘ordinary people’.

In the standard model, the established law and received methods of argumentation are
designed to ‘filter’ the will of the people in the course of judicial decision-making, leading to a
well-considered judgment. Populist judges, however, like populist politicians who typically ‘try to
build bridges to the “real” people above the heads of intermediary institutions’,22 circumvent some
of the professional standards of their work, and thus become ‘pseudo-representative’ institutions.23

Judicial populism, thus, refers to a certain way of communicating and deciding; the court
speaks directly to ‘ordinary citizens’. The court either serves the momentary mood or feelings of
the perceived majority through the outcomes of its decisions, or through the tone of the
justification attached to the decision (or other court communication). In both cases, the ‘judge’
and the ‘people’ meet and symbolically reunite, just as populist leaders unite the people on the
political scene. Following from that, I also think that populism can be both a matter of style and
a matter of content. Judgments which are delivered in the most technocratic style can be un-
derstood as populist if their content is in line with the public mood (‘decisional judicial popu-
lism’), but a decision that does not reflect public opinion in terms of its outcome may also be
populist in terms of its language (‘rhetorical judicial populism’). However, the most striking
cases of judicial populism are those that are populist in both content and style (‘full-fledged’
judicial populism). All three share the characteristic of an unmediated relationship with the
public, but they do not qualify as activist to the same extent.

Taking these considerations into account, the following table summarizes the main charac-
teristics of the different types of judicial populism (Table 1).

Table 1. Variants of judicial populism and their main characteristics

Variants of judicial
populism

Relationship to the ‘standard model’ of adjudication Examples (from
Sections 3 and 4)Content Style

‘Decisional’ Activist (‘pleasing the
populace’)

Technocratic (observing the
received style of adjudication)

‘Welfare migration’
cases

‘Rhetorical’ Formalist (‘observing
settled law’)

‘In the voice of the people’
style

‘Murderers’
parents’ case

‘Full-fledged’ Activist (‘pleasing the
populace’)

‘In the voice of the people’
style

‘Rezesova’ case

21Hilbink (2024) 27. She rightly argues that, although judicial activism is one form of deviation from the ‘standard model’
of adjudication, it does not necessarily equate to judicial populism.

22Sadurski (2022) 510.
23Harel and Kolt (2020) 749.
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3. THE STYLE OF RHETORICAL JUDICIAL POPULISM

There is no doubt that identifying examples of judicial populism through the court’s commu-
nication is much easier in cases where a populist rhetorical style is present (cases of full-fledged
rhetorical judicial populism). In these instances, the ‘unmediatedness’ is reflected directly in
the language used by the court. Here, the court uses populist rhetorical devices, such as a
personalized tone, playing on the sentiments of the audience, or abandoning received legal
language.

The first example here is a Hungarian judgment from 2014 (the Rezesova case). In 2012,
a Slovakian celebrity killed four people in a car accident on a Hungarian motorway. The
Hungarian court of first instance sentenced her to six years in prison. The ‘lenient’ decision
provoked a huge public outcry from a large proportion of the public who believe that rich
people always get special (and better) treatment from the law. In 2014, the appellate court
increased her prison sentence to nine years. In her oral justification, the presiding judge
pointed out that one of the reasons for the increased sentence was that the accident had
caused a huge public outcry.24 It is important to know that – contrary to the statement of
the appellate court judge – Hungarian criminal law does not recognize ‘public outcry’ as a
reason for aggravating the sentence. The judge’s statement, thus, clearly appeals to populist
rhetoric. (This case is also an example of full-fledged judicial populism, as the sentence
imposed on her was much harsher than the average punishment given for similar
offences.)25

Another example of rhetorical judicial populism is a judgment of a Hungarian higher civil
court issued in a tort case (‘Murderers’ parents’ case). The court had to decide on the
material consequences of a crime that had been committed. The crime itself was quite
unusual and shocking to the local community. Two schoolboys had beaten up one of their
classmates so badly that he lost consciousness. After the beating, they threw him into a pond,
where he drowned. Later on, the civil court ordered the parents of the boys to pay compen-
sation to the victim’s parents, stating that they had participated in the murder in an indirect
way. The court held that the parents had not brought up their children in a proper manner.
One of the peculiarities of the case was that the court refused to accept any evidence that
was offered by the defendants showing how they had actually brought up their children.
The justification for this – according to the judgement – was that the negligence of the
parents must be, even without presenting any evidence, obvious to any right-minded person.
If the children had been raised the right way, they would not have committed such a terrible
crime.

Furthermore, populist court judgments can include justifications containing details that are
capable of stirring up emotions but irrelevant to the assessment of the case, such as that a crime
has ‘struck a chord with society’.26 Populist courts also tend to use legally irrelevant, ‘mood-
setting’ expressions instead of neutral, objective, and appropriate legal wording. In one case, a
Hungarian court, instead of referring to the participants of the case using their official

24Link1.
25Bencze (2022) 44–45.
26Janecskó (2013).
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denomination (victims and defendants), called them ‘athletes’ and ‘Roma company’. In another
ruling in a lynching case, the court included an ascertainment stating that one of the Roma
defendants had shouted in a ‘hoarse, rough’ voice.27

It follows from all this that the markers of rhetorical populism are relatively easy to identify,
especially in legal systems that follow the continental model of adjudication, since according to
this approach, the judge’s task is to apply the law in a neutral and impartial manner, which must
be reflected in the text of the judgment and in the tone of the proceedings.28

While it is beyond the scope of this paper to explore the causes of rhetorical judicial populism
in detail, it is worth mentioning two factors that warrant further social scientific scrutiny.

One is that, outside of ‘on-the-bench’ judicial activity, the populism of the courts can be
reflected in press releases, interviews with court leaders, and news published on websites.
A notable example is an interview with the former Deputy President of the Supreme Court,
in which he quoted the populist Hungarian government’s programme almost verbatim
(‘Hungary cannot be a paradise for criminals’).29 The statement can be considered populist
because it promotes the popular ‘tough on crime’ approach. At the same time, it does not
support the claim that Hungary was ever a ‘paradise for criminals’ with any professional
arguments. Similarly, court websites reporting on cases of public interest with clickbait-style
headlines reminiscent of tabloid newspapers can also be considered part of populist communi-
cation.30 This populist-style off-the-bench communication, especially when it originates from or
is approved by the court leadership, can spread to the language used in judicial reasoning, and
it can contribute to the strengthening of judicial populism among those on the bench.31

The spread of a populist judicial style may also be reinforced by the fact that, since the early
nineties, the media has paid increasing attention to court trials, which have been broadcast
with increasing frequency. Some interesting cases are watched by tens of millions of viewers daily
in the form of TV shows. The presence of journalists and TV cameras may have an impact on the
behaviour of judges.32 It is well documented that some judges in India tend to shape their
adjudicative activity to reflect the likely popular opinion shaped by underlying media campaigns.33

27Bencze (2014b) 137. One might think that severe sentences and harsh language in cases involving Roma defendants
might be a sign of racism amongst Hungarian judges and not an indicator of judicial populism. A survey conducted by
the Hungarian Helsinki Committee, however, did not find any difference in sentencing between Roma and non-Roma
perpetrators in robbery cases which did not trigger a ‘threshold stimulus’ for the national media. Bárdits et al. (2014)
127. This fact seems to support the hypothesis that the populist approach – and not racism – is responsible for
numerous judicial miscarriages in Hungary.

28Bencze (2021).
29Pámer (2017).
30‘He attacked with a snow shovel’, ‘The tale of the non-existent dollar and euro…’, ‘… chilli peppers were mixed into the
disinfectant…’, ‘The “crystal” and “bio-grass” were found in the toilet bowl’. These news items were available on the
Regional Court of Debrecen’s website at the time of the visit. Link2.

31Bencze (2018a). Hilbink refers to this type of judicial populism as ‘off-the-bench’ populism. In this paper, I focus on the
adjudicative (on-the-bench) aspect of judicial populism.

32Sastry (2019), Lim (2015) 87.
33‘Far too many in the Indian judicial system are reacting and responding to public sentiment and pressure with an eye
on television cameras rather [than] with their eyes blindfolded like Lady Justice. Judicial populism has become a
disease, an affliction that runs the risk of creating institutional paralysis’. Link3.
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4. THE STYLE OF DECISIONAL POPULISM

So, while it follows from the concept of rhetorical populism that this type of judicial populism
can be identified in court communications, it may seem that, in the case of judgments using
technocratic language, only an in-depth analysis can determine whether they can be classified as
populist. If the content of the decision is in line with the current public mood, then we can
speak of a populist judicial decision. Mercescu also emphasizes that the style (rhetoric) of a
populist decision does not necessarily differ from that of ‘normal’ decisions; i.e., populist
courts may use a legal language similar to that of other courts.34 However, if we examine cases
that can be classified as decisional populism, we see that these can also be paired with a specific
style of argumentation.

To illustrate the characteristics of populist reasoning in decisional populism, consider Blau-
berger and his colleagues’ analysis of the shift in the European Court of Justice’s (ECJ) juris-
prudence on EU citizenship cases in the mid-2010s. They convincingly argue that the shift in this
field of EU law (in contrast to its own earlier practice, the ECJ began to interpret the cross-border
social rights of EU citizens more restrictively) ‘cannot sufficiently be explained solely by the
threat of legislative override or non-compliance – the most prominent mechanisms to influence
the ECJ’ (which threats have long existed without having a significant impact on the ECJ’s social-
right-oriented jurisprudence).35 Therefore, Blauberger et al. attribute the change to the fact that
the court has been influenced by the sudden increase in media attention to such cases.

As the mainstream media discussed cross-border social rights ‘under the heading of
negative[ly] connoted terms like “welfare migration” or “benefit tourism”’,36 the court decided
accordingly. The authors conclude that the strong correlation between the timing of increased
media attention and the ECJ’s turnaround makes it plausible that the Court is sensitive to the
public mood. Nevertheless, the Court’s language and rhetoric remained unchanged. Although
the Court used different arguments from those used before the turnaround, it spoke in the
technocratic, impersonal language typical of ECJ judgements and made no reference to public
opinion or the media coverage of such cases. Furthermore, the ECJ departed from its own
practice without providing a meaningful explanation for changing the established law.

In analysing a decision of the RCC, Mercescu also emphasizes that ‘weak argumentation’
(argumentative fallacies in reasoning or sudden, legally inexplicable changes in jurisprudence)
can be an indicator of populist judicial behaviour.37 A court may deviate from the standard
model in order to serve populist interests; therefore, its reasoning becomes weak from a legal-
professional point of view. At the same time, it tries to conceal this deviation by using

34Mercescu (2021) 208. Stambulski also writes that the deferential judgments of the Polish Constitutional Tribunal
(which have been captured by populists) follow the ‘standard model’ of judicial reasoning in terms of ‘language and
structure of the reasons’. The court refers to ‘existing legal values such as the rule of law or the principle of human
dignity and does not repeat the arguments raised by the populist applicants’. Stambulski (2024) 258.

35Blauberger et al. (2018). Judicial decisions which struck down COVID-19 measures in several European countries could
also be subject to scientific scrutiny as to whether they were influenced by anti-lockdown popular sentiments. Some
authors suggest that these kinds of judicial decisions ‘were substantially impacted by larger normative and policy
considerations’. Golia et al. (2021) 232–33.

36Blauberger et al. (2018) 1434.
37Mercescu (2021).
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technocratic legal language. While I do not share her view of judicial populism as judicial
deference to a populist government for the aforementioned reasons, I would argue that weak
argumentation can be a corollary of decisional judicial populism.

4.1. Justificatory formalism

Following Mercescu’s account, it can be concluded that ‘weak argumentation’ is not the same as
no argumentation or ‘poorly-drafted’ judicial argumentation. ‘Weak argumentation’ means that
those involved in legal practice do not find the argument convincing.38 Therefore, this kind of
judicial style is more accurately described as ‘justificatory formalism’, a special type of judicial
formalism.39

Judicial formalism is usually considered the opposite of judicial populism because it repre-
sents the traditional approach of judges. Proponents of judicial formalism argue that the court’s
primary role is to uphold the consistency of the law. When making a legal decision, a judge must
consider the consistency of the legal system. Typical arguments used by judges who observe this
model are the text of the law, earlier decisions, and commonly accepted legal doctrinal views,
as well as some commonly accepted interpretive methods. These means and methods also
determine the scope and limits of judicial discretion. It is only within this limited domain of
reasons that it is justified to take public interest, natural justice, and other values external to law
into consideration when making a judgment.

It is quite surprising, therefore, that Staszewski and Bernstein state that formalist judicial
methods, such as the use of syllogism in judicial reasoning or textualism, are devices of judicial
populism. They argue that these methods help judges make highly controversial populist ideas
seem natural, as if they were logical consequences of agreed-upon premises. Thus, formalist
adjudication meets one of populism’s core criteria: anti-pluralism.40 I agree that formalism can
serve populist adjudication, but in a way that differs greatly from the authors’ view.

It is important to clarify exactly what judicial formalism entails. According to the above
definition, the court bases its decision solely on the law in the narrow sense, ignoring the
external context of the case under consideration. So, in what sense can judicial formalism serve
populist judicial behaviour, where the direction of the court’s decision is determined by the
reactions of the community rather than traditional legal arguments?

The answer is that formalism is not only a judicial approach to decision making (‘decisional
formalism’), but also an approach to justifying judgments. I call this latter type of formalism
‘justificatory formalism’: the judge does not depart from traditional legal arguments in giving
reasons for the judgment, even in cases where they have based their decisions on extra-legal
considerations. The essence of justificatory formalism is that, although the judge clearly made
their decision based on some external reference point, they follow the standard model in their
justification, thus giving the impression that these arguments led to the decision.41 This feature
means that only experts can identify certain flaws and inconsistencies (‘weak argumentation’) in
the line of reasoning.

38Bencze (2018b).
39Bencze (2022) 56.
40Bernstein and Staszewski (2020) 29.
41Matczak et al. (2015) 67–69.
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A textbook example of justificatory formalism can be found in a Hungarian court case
(BH 2003. 310). In this case, the court resolved a legal problem by deviating from the text of
the law, yet presented its decision as if it had acted in accordance with it.

Under the provisions of the Hungarian Criminal Procedure Act in force at the time of the
trial, the defendant was generally required to cover the costs incurred during the proceedings if
found guilty. An exception to this was that ‘a person who did not know the Hungarian language’
did not have to pay for the interpreter. In this case, the deaf and mute defendant was a Hun-
garian citizen and knew Hungarian as his mother tongue, but was unable to communicate
verbally with the authorities conducting the proceedings. He was therefore questioned with
the assistance of a sign language interpreter, and the court ordered him to pay the interpreter’s
fees. However, the court of second instance overturned this decision, reasoning that

[t]he amount of criminal costs incurred in the first instance proceedings required correction. The
costs related to interpretation cannot be charged to the defendant, but… are borne by the state. This
is because the defendant is only able to communicate with the help of a sign language interpreter due
to his severe hearing impairment. Therefore, according to the Supreme Court,… he must be
considered as someone who does not know the Hungarian language.

This reasoning contains only legal arguments in the strict sense and does not explicitly state
that the extended interpretation of the applicable rule was based on the morality of the com-
munity, as manifested in the constitutional right to equality. Therefore, the real reason for the
decision cannot be discerned from the text. Nonetheless, the language used reflects a neutral,
technocratic legal style.42

It is easy to see that justificatory formalism can be used in any case in which the judge
intends to deviate from the results that would otherwise be required of a trained judge. This type
of formalism can serve to mask the judge’s hidden agenda and facilitate the spread of decisional
judicial populism. Judgments driven by populism cannot be criticized on the ground that
they are based on illegitimate reasoning because they appear to be supported by appropriate
legal arguments. Thus, decisional judicial populism necessitates the strategic use of traditional
legal arguments, especially in legal systems where judicial reasoning is confined to the formal
aspects of the law.43

In contrast with rhetorical populism, where populist language is a clear indicator of judicial
populism, justificatory formalism is not a specific marker of judicial populism. Rather, it is a tool
that helps judges deliver populist judgements while making them seem as if they are the result of
legal and professional considerations. This is why justificatory formalism can also be a sign of
judicial approaches other than populism. For example, it can indicate a rights-oriented approach
(as in the cited case of the deaf and mute defendant), a pragmatic approach to adjudication
(i.e. social engineering by judges), deference to an authoritarian government (as in the
mentioned cases of Romanian and Polish constitutional courts)44 or even a miscarriage of

42Bencze (2011) 83–84.
43Logically, the next step would be to examine the circumstances that might lead to the emergence of justificatory
formalism. Such an investigation would lead far from the original subject of this paper.

44The Polish Constitutional Tribunal, in the service of the populist Polish government, has employed legitimate consti-
tutional arguments while disregarding the social and political context of the cases brought before it. Insensitivity to the
wider context of a case is a sign of judicial formalism. Stambulski (2024) 258–59.
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justice. Therefore, to identify a truly populist judgement, it is essential to examine the context
and content of the case as a whole, and establish whether the decision-making process is ori-
ented towards pleasing the populace (or avoiding public outcry), or whether other consider-
ations are at play. An example of the use of justificatory formalism to conceal decisional judicial
populism can be seen in the 2009 Hungarian case involving a murder in Olaszliszka, where the
court of appeal sentenced two juvenile defendants under the age of 16 to the maximum term of
imprisonment (10 years) for participating, along with two adults, in the beating to death of a
man.45 The sentence was much harsher than the established judicial practice.46 An important
feature of the case was that the perpetrators were members of the highly unpopular Roma
minority, and they killed a Hungarian teacher who was a respected member of his community.
The murder was followed by unprecedented outrage that contributed significantly to the rise of
the far right in Hungary.47

The language of the justification of the final decision was highly professional, using the
neutral terminology of criminal law and not employing any rhetorical devices, while the decision
itself was maximally subordinated to the public mood.

Building on this, I agree with Hilbink that style is important for identifying populist judicial
behaviour. In the case of rhetorical judicial populism, the signs of populism (‘proximate and
publicly oriented’ communication by judges) are relatively easy to identify.48 However, when
it comes to decisional populism, the style of the judgement (‘justificatory formalism’) only
indicates ‘suspicion’ of populism, and further in-depth analysis is needed to categorize the
verdict accurately.

Another implication of decisional judicial populism is that judgments written in a highly
technocratic style can also contain populist elements. Although Hilbink clearly states that
judicial populism relates to the ‘in the name of the people’ style rather than the content of
judicial decisions, she emphasizes at one point in her paper that the legitimacy of judicial
populism is based on the ‘[e]xplicit assertion that a ruling responds to popular needs or in-
terests.’49 I suggest that sensitivity to popular needs or interests in adjudication is more a matter
of substance than style.

5. CONCLUSION

In this paper, I have argued that judicial populism is a form of judicial behaviour which aims to
satisfy the perceived expectations of the general public at the expense of legal and professional
requirements. Judicial populism can manifest itself in the content of a judicial decision, in court
rhetoric, or in a combination of the two. If populist judicial decisions need to be identified for
further analysis, then judicial populism in the rhetorical sense is easier to deal with. Such
judgments may contain expressions that are legally irrelevant but close to spoken language

45Debreceni Ítélőtábla [Regional Court of Appeal of Debrecen] 506/2009/89.
46Bencze (2014a).
47Balogh (2009).
48Hilbink (2024) 11.
49Hilbink (2024) 14.
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and express moods and emotions, or even directly refer to public sentiment and people’s
expectations. Another aspect of populist reasoning may be when courts follow the style of
tabloid magazines or adopt the rhetorical turns of a populist government in the language
of their judgments.

Identifying decisional judicial populism requires a more complex method. The language of
such judgments does not differ from the ‘standard model’ of argumentation; they rely on
traditional, established legal reasons and present decisions as having been derived from these
grounds. In this case, an in-depth analysis of the decisions can provide guidance on whether
they are indeed populist. A decisional populist judgment can be said to exist if two conditions
are met. One is that it meets the perceived or actual expectations of the public, and the other is
that the decision deviates from the solution based on the applicable legal reasons (if only the first
condition is met, then we are not talking about judicial populism, but rather a fortunate situ-
ation where a well-considered judgment and public opinion coincide).

To establish whether the first condition is met, a socio-legal analysis of the political and
societal context of the case is needed. The second condition implies that decisional populism is
associated with a particular style of argumentation: justificatory formalism. The court does not
give an account (because it cannot give an account) of the real reasons for its decision, which is
why there are errors or deficiencies in the reasoning of the judgment, and the legal arguments
put forward are not sufficiently convincing. Nonetheless, justificatory formalism is suitable for
making arguments appear professional in the eyes of superficial readers. Therefore, serious
expert analysis is required from a legal-doctrinal point of view in the case of ‘decisional popu-
lism-suspicious’ verdicts. This will establish whether the court’s reasoning deviates unreasonably
from the text of the law, current legal doctrines or relevant case law, and whether it considers the
particular characteristics of the case in question.

ACKNOWLEDGMENT

Research for this paper was supported by the National Research, Development and Innovation
Office (grant ID: NKFIH FK 138346, ‘Legal Argumentation in the 21st Century’).

LITERATURE

Balogh, É., ‘Verdict in the Olaszliszka Murder’, Hungarian Spectrum (30 May 2009) <hungarianspectrum.
org/2009/05/30/verdict-in-the-olaszliszka-hungary-murder/> accessed 18 June 2025.

Bárdits, A., Kádár, A. K., Novoszádek, N., Simonovits, B., Szegő, D. and Vince, D., Last Among Equals –
The Equality Before the Law of Vulnerable Groups in the Criminal Justice System (Hungarian Helsinki
Committee 2014).

Bencze, M., Elvek és gyakorlatok – Jogalkalmazási minták és problémák a magyar bírói ítélkezésben (Prin-
ciples and practices – Patterns and problems in the application of law in Hungarian court rulings)
(Gondolat – Debreceni Egyetem Állam- és Jogtudományi Kar 2011).

Bencze, M., ‘Bírói populizmus’ (Judicial populism), Szuverén (27 February 2014a) <https://szuveren.hu/jog/
biroi-populizmus> accessed 20 June 2025.

Hungarian Journal of Legal Studies 66 (2025) 2, 217–231 229

Unauthenticated | Downloaded 08/06/26 06:22 AM UTC

http://hungarianspectrum.org/2009/05/30/verdict-in-the-olaszliszka-hungary-murder
http://hungarianspectrum.org/2009/05/30/verdict-in-the-olaszliszka-hungary-murder
https://szuveren.hu/jog/biroi-populizmus
https://szuveren.hu/jog/biroi-populizmus


Bencze, M., ‘Gyűlölet-bűncselekmények és “ítélkezési populizmus”’ (Hate crimes and ‘judicial populism’)
(2014b) 18 Fundamentum 129–39.

Bencze, M., ‘Bírói konformizmus - ítélkezési populizmus az autoriter politikai rendszerek szolgálatában?’
(Judicial conformism – judicial populism in the service of authoritarian political systems?) in
Menyhárd, A. and Varga, I. (eds), 350 éves az Eötvös Loránd Tudományegyetem Állam- és Jogtudományi
Kara: a jubileumi év konferenciasorozatának tanulmányai (ELTE Eötvös 2018a) 616–38.

Bencze, M., ‘Obstacles and Opportunities—Measuring the Quality of Judicial Reasoning’ in Bencze, M. and
Ng, G. Y. (eds), How to Measure the Quality of Judicial Reasoning (Springer, Cham 2018b) 87–101.

Bencze, M., ‘Judicial Populism and the Weberian Judge — The Strength of Judicial Resistance Against
Governmental Influence in Hungary’ (2021) 22 German Law Journal 1282–97.

Bencze, M., ‘“Everyday Judicial Populism” in Hungary’ (2022) 47 Review of Central and East European Law
37–59.

Bencze, M., ‘What is judicial populism?’ (2024) 14 Forum: Acta Juridica et Politica 59–66.
Bernstein, A. and Staszewski, G., ‘Judicial populism’ (2020) 5 University at Buffalo School of Law Legal

Studies Research Paper 1–43.
Blauberger, M., Heindlmaier, A., Kramer, D., Sindberg Martinsen, D., Sampson Thierry, J., Schenk, A. and

Werner, B., ‘ECJ Judges Read the Morning Papers. Explaining the Turnaround of European Citizenship
Jurisprudence’ (2018) 10 J. Eur. Pub. Pol’y 1422–41.

Golia, A., Hering, L., Moser, C. and Sparks, T., ‘Constitutions and Contagion. European Constitutional
Systems and the COVID-19 Pandemic’ (2021) 81 ZaöRV/HJIL 147–284.

González-Jácome, J., ‘In Defense of Judicial Populism: Lessons from Colombia’, Verfassungsblog (3 May
2017) <https://verfassungsblog.de/in-defense-of-judicial-populism-lessons-from-colombia/> accessed
18 June 2025.

Harel, A. and Kolt, N., ‘Populist Rhetoric, False Mirroring, and the Courts’ (2020) 18 ICON 746–66.
Hilbink, L., ‘Judicial Populism: A Conceptual and Normative Inquiry’ (2024) Law & Social Inquiry 1–33.

<https://www.cambridge.org/core/journals/law-and-social-inquiry/article/judicial-populism-a-conceptual-
and-normative-inquiry/> accessed 18 June 2025.

Hirschl, R., ‘The Judicialization of Politics’, in Goodin, R. (ed), The Oxford Handbook of Political Science
(Oxford Academic 2013) 253–74. https://doi.org/10.1093/oxfordhb/9780199604456.013.0013

Hoffmann, T. and Gárdos-Orosz F., ‘Populism and Law in Hungary – Introduction to the Special Issue’
(2022) 47 Review of Central and East European Law 1–11.

Houte, A-D., ‘Le bon juge Magnaud et l’imaginaire de la magistrature à l’aube du XXe siècle’, (2018)
5 Délibérée 38–42.

Janecskó, K., ‘Eddig volt, és nincs tovább’ (The story ends here), Index.hu (5 April 2013) <https://index.hu/
belfold/2013/04/05/eddig_volt_es_nincs_tovabb/> accessed 20 June 2025.

Kureshi, Y., ‘What is judicial populism and how does it work in Pakistan?’, Prism (1 February 2019)
<https://www.dawn.com/news/1461194> accessed 10 June 2025.

Kureshi, Y., Seeking Supremacy – The Pursuit of Judicial Power in Pakistan (CUP 2022).
Lasser, M. D. S.-O.-l’E., Judicial Deliberations: A Comparative Analysis of Transparency and Legitimacy

(Oxford 2009).
Lim, C. S. H., ‘Media Influence on Courts: Evidence from Civil Case Adjudication’ (2015) 17 ALER 87–126.
Matczak, M., Bencze, M. and Kühn, Z., ‘EU Law and Central European Judges: Administrative Judiciaries

in the Czech Republic, Hungary and Poland Ten Years after the Accession’ in Bobek, M. (ed), Central
European Judges under the European Influence. The Transformative Power of The EU Revisited
(Hart Publishing 2015) 43–71.

230 Hungarian Journal of Legal Studies 66 (2025) 2, 217–231

Unauthenticated | Downloaded 08/06/26 06:22 AM UTC

https://verfassungsblog.de/in-defense-of-judicial-populism-lessons-from-colombia
https://www.cambridge.org/core/journals/law-and-social-inquiry/article/judicial-populism-a-conceptual-and-normative-inquiry
https://www.cambridge.org/core/journals/law-and-social-inquiry/article/judicial-populism-a-conceptual-and-normative-inquiry
https://doi.org/10.1093/oxfordhb/9780199604456.013.0013
https://index.hu/belfold/2013/04/05/eddig_volt_es_nincs_tovabb
https://index.hu/belfold/2013/04/05/eddig_volt_es_nincs_tovabb
https://www.dawn.com/news/1461194


Mercescu, A., ‘Non sequiturs in constitutional adjudication Populism or epistemic deficit?’ in
Gárdos-Orosz, F. and Szente, Z. (eds), Populist Challenges to Constitutional Interpretation in Europe
and Beyond (Routledge 2021) 194–216.

Pámer, D., ‘Magyarország nem lehet a bűnözők paradicsoma!’ - PS-interjú a Kúria elnökhelyettesével,
Kónya Istvánnal’ (“Hungary cannot be a paradise for criminals!” - PS interview with István Kónya,
Deputy President of the Supreme Court), Pestisracok.hu (28 December 2017) <https://pestisracok.hu/
magyarorszag-nem-lehet-bunozok-paradicsoma-ps-interju-kuria-elnokhelyettesevel-konya-istvannal/>
accessed 23 June 2025.

Ristawati, R. and Salman, R., ‘Judicial Independence vis-a-vis Judicial Populism: The Case of Ulayat Rights
and Educational Rights’ (2020) 6 Const Rev 110–32.

Sadurski, W., ‘Institutional Populism, Courts, and the European Union’ in Krygier, M., Czarnota, A. and
Sadurski, W. (eds), Anti-Constitutional Populism (Cambridge University Press 2022).

Sastry, V. V. L. N., Influence of Trial by Media on the Criminal Justice System in India (Doctoral Dissertation
2019) <https://scholarworks.waldenu.edu/cgi/viewcontent.cgi?article58084&context5dissertations>
accessed 24 November 2024.

Shourie, A., Falling over Backwards: An Essay on Reservations, and on Judicial Populism (ASA 2006).
Stambulski, M., ‘Populist Jurisprudence? Examining Selected Case Law of the Polish Constitutional Court

After 2016’ (2024) 16 Hague J Rule Law 245–62. https://doi.org/10.1007/s40803-024-00208-5
Tanasescu, E. S., ‘Can Constitutional Courts become populist?’ in Belov, M. (ed), The Role of Courts in

Contemporary Legal Orders (Eleven International Publishing 2019) 305–19.
Tucak, I., ‘Kantorowicz, Hermann’ in Sellers, M. and Kirste, S. (eds), Encyclopedia of the Philosophy of

Law and Social Philosophy (Springer 2023) 1706-10.
Weber, M., Economy and Society (University of California Press 2013).

LINKS

Link1: ‘Appellate Court Raises Rezesova Prison Sentence to 9 Years’, Daily News Hungary (11 September
2014) <https://dailynewshungary.com/appellate-court-raises-rezesova-prison-sentence-to-9-years/>
accessed 27 June 2025.

Link2: Press releases of the Debrecen Regional Court <https://birosag.hu/debreceni-torvenyszek/sajto/
kozlemenyek> accessed 15 June 2025.

Link3: ‘Judicial populism’, Business Standard (20 January 2013), <http://www.business-standard.com/
article/opinion/judicial-populism-110122900016_1.html> accessed 20 June 2025.

Open Access statement. This is an open-access article distributed under the terms of the Creative Commons Attribution 4.0
International License (https://creativecommons.org/licenses/by/4.0/), which permits unrestricted use, distribution, and
reproduction in any medium, provided the original author and source are credited, a link to the CC License is provided, and changes
– if any – are indicated. (SID_1)

Hungarian Journal of Legal Studies 66 (2025) 2, 217–231 231

Unauthenticated | Downloaded 08/06/26 06:22 AM UTC

https://pestisracok.hu/magyarorszag-nem-lehet-bunozok-paradicsoma-ps-interju-kuria-elnokhelyettesevel-konya-istvannal
https://pestisracok.hu/magyarorszag-nem-lehet-bunozok-paradicsoma-ps-interju-kuria-elnokhelyettesevel-konya-istvannal
https://scholarworks.waldenu.edu/cgi/viewcontent.cgi?article=8084&context=dissertations
https://scholarworks.waldenu.edu/cgi/viewcontent.cgi?article=8084&context=dissertations
https://scholarworks.waldenu.edu/cgi/viewcontent.cgi?article=8084&context=dissertations
https://doi.org/10.1007/s40803-024-00208-5
https://dailynewshungary.com/appellate-court-raises-rezesova-prison-sentence-to-9-years
https://birosag.hu/debreceni-torvenyszek/sajto/kozlemenyek
https://birosag.hu/debreceni-torvenyszek/sajto/kozlemenyek
http://www.business-standard.com/article/opinion/judicial-populism-110122900016_1.html
http://www.business-standard.com/article/opinion/judicial-populism-110122900016_1.html
https://creativecommons.org/licenses/by/4.0/

	Outline placeholder
	In the name of the people? The populist style of judicial reasoning and justificatory formalism
	Introduction
	Approaches to judicial populism
	Content-oriented approaches to judicial populism
	Communication-(style)-oriented approaches to judicial populism
	The complex concepts of judicial populism

	The style of rhetorical judicial populism
	The style of decisional populism
	Justificatory formalism

	Conclusion
	Acknowledgment
	Literature
	Links


