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Abstract

All five Western Balkan nations have officially obtained the status of candidate states
for full EU membership. However, the pace of their EU integration varies, as some
obtained candidate status over a decade ago, while others have achieved this status
more recently. Formal membership negotiations have commenced with all countries,
yet some have not opened any negotiation clusters to date. This paper examines
the legal aspects of the European integration of Western Balkan states, with a par-
ticular focus on exceptions to the EU acquis requested officially by these countries.
Negotiation positions for each open chapter are analysed, as they typically include
requests for exemptions (derogations) from specific EU regulations or transitional
periods for the full implementation of the acquis following accession. Such requests
must be clearly defined in terms of objectives and timelines and are granted only in
exceptional cases. A key challenge in this analysis lies in the fact that most Western
Balkan countries have not yet opened or closed all negotiation chapters, leaving them
with limited opportunities to negotiate exceptions or derogations thus far.
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1. Theoretical Introduction on Transitory Periods and
Derogations (Exceptions) From EU Law in the Light of EU
Enlargement

The European Union has been described as a sui generis international organisation
or supranational organisation,! whose features differentiate it from other subjects of
international law.? As an international organisation, the European Union constitutes
an association of its members, which continue to retain their status as subjects of in-
ternational law. Since membership and representation are common features among
international organisations,® the EU has established its own specific criteria for ad-
mission to membership with a ‘stringent and procedurally complex accession process
grounded in technocratic assessments’.* Criteria for admission, as with many other
international organisations, are governed by the organisation’s constitutive acts and
treaties.® The sui generis nature of the EU resulted in specific membership procedures
and criteria different from other international organisations. Accession to the EU is a
process that formally involves the EU member states and the candidate country. Over
time, however, this process has evolved with EU institutions driving the enlargement
policy.® Nevertheless, member states have reasserted their influence over various
stages of the accession process, largely in response to growing public scepticism and
political resistance to further enlargement within some member states.” Be that as it
may, in the case of the EU, the membership criteria set out in its treaties are supple-
mented and operationalised through the established practices of EU institutions and
bodies responsible for overseeing the enlargement process.

Accession of new countries to the EU is regulated by the Treaty on European
Union (TEU) which stipulates in Art. 49 that any European state may apply for mem-
bership if it respects and promotes the values set out in Art. 2. These values include
‘respect for human dignity, freedom, democracy, equality, the rule of law and respect
for human rights, including the rights of persons belonging to minorities’® In ad-
dition to adherence to the values underpinning European identity and commitment

1 Bordin, 2022, pp. 48-65. Lindseth considers the EU as the leading exemplar of supranational organ-
isations, while Mazur insists that the term ‘supranational organisation’ has not acquired a distinct
legal meaning and was even rejected by some scholars. Mazur, 2024, p. 109; Lindseth, 2017, p. 152.
Mazur, 2024, p. 109.

Amerasinghe, 2005, p. 105.

Mazur, 2024, p. 110.

Mathias and Trengoveln, 2017, p. 968.

After accession, EU law is enforced and develops within the new member state. The supremacy of
EU law should be also considered as one of the results of the integration process. Metzinger, 2022,
p. 26.

Hillion, 2015, p. 132.

8 Consolidated Version of the Treaty on European Union (hereinafter referred to as: TEU).
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to the values enshrined in Art. 2 TEU, some scholars added statehood as a precon-
dition for EU membership.®

Art. 49 TEU prescribes a two-stage process of accession of new countries.
In the first stage, the aspirant country submits a formal application to the rotating
EU Council Presidency. The European Parliament and national parliaments should
be notified of this application. The Council then assesses the admissibility of the ap-
plication and forwards it to the European Commission and the European Parliament.
The Commission conducts a thorough analysis of the applicant’s legal and institu-
tional framework, using a detailed questionnaire to assess, inter alia, the country’s
capacity to adopt and implement the body of EU law (the acquis communautaire).
Following a positive opinion from the European Commission and the consent of
the European Parliament, the European Council may grant the applicant candidate
status, without giving it the automatic right to join the EU. Furthermore, after re-
ceiving the recommendation of the European Commission, the Council decides
unanimously to open accession negotiations with the candidate country.

The second stage of EU accession involves the negotiation of a treaty between
the candidate country and the Member States, aimed at agreeing on ‘the conditions
of admission and the adjustments to the Treaties on which the Union is founded’.*
The accession process implies that the candidate countries are undergoing deep re-
forms in order to ensure:

stability of institutions guaranteeing democracy, the rule of law, human rights
and respect for and protection of minorities, the existence of a functioning market
economy as well as the capacity to cope with competitive pressure and market forces
within the Union. Membership presupposes the candidate’s ability to take on the ob-
ligations of membership including adherence to the aims of political, economic and
monetary union.!

These conditions have become known as the ‘Copenhagen criteria’, since they
were laid down by the European Council in Copenhagen in 1993. However, the ac-
cession does not depend only on the candidate countries fulfilment of requirements,
but also on the EU’s ability to absorb new members.!? The European Council held in
Madrid in 1995 added another criterion providing that ‘the candidate country must
be able to apply EU law and must be able to ensure that the EU law transposed into
national legislation is implemented effectively through appropriate administrative

9 Hillion, 2015, p. 127.

10 Art. 49(2) TEU.

11 European Parliament, 1993.

12 The Copenhagen European Council stated that "the Union’s capacity to absorb new members, while
maintaining the momentum of European integration, is also an important consideration in the
general interest of both the Union and the candidate countries’. See for more: Hillion, 2004, p. 2;
Marktler, 2006, pp. 344-345.
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and judicial structures’.’® Applicant countries are required to meet political, eco-
nomic, and legal criteria; the legal criterion entails the adoption of the acquis com-
munautaire and the establishment of administrative structures necessary for its ef-
fective implementation. This is closely connected to the process of approximation of
laws in order the candidate country to align its legal system with the EU acquis that
is ‘a lengthy legal reform process consisting of adopting new and amending existing
legislation so that it allows for the EU legal rules to be applicable in the country in
question’* Certain transitional periods may depend on the envisaged approximation
of laws and their implementation.

Since all state members are expected to apply the full acquis communautaire,
permanent derogations should be generally deemed incompatible with EU mem-
bership. The rationale is straightforward: if a candidate country cannot eventually
adopt the entire acquis, its suitability for EU membership is questionable. This stance
is reflected in the Commission’s criteria for the provisional closure of negotiation
chapters, which, among others, include the absence of requests for transitional pe-
riods.!® It is also important to highlight that states does not negotiate the acquis
communautaire itself, but rather the conditions of its full adoption and implemen-
tation.!® However, this strict interpretation overlooks the European reality that
‘no country has ever been able to apply all the rules on the date of entry into the
Union’'” Economic disparities, political sensitivities, and legal complexities may
justify the negotiation of transitional arrangements. For instance, past accessions
permitted temporary exceptions in areas such as environmental regulations and
market liberalisation, often mirroring phased compliance timelines granted to ex-
isting members. However, prospective members are more likely to seek and obtain
temporary derogations and transitional periods than permanent exceptions.

During the accession negotiations, states may sought transitional periods and
derogations from EU law under certain conditions. Transitional periods for the full
implementation of the acquis after the accession date must be clearly defined in
terms of time, scope, nature and objectives.!® For areas linked to the extension of the
internal EU market transitional periods must be ‘short and few’.!* Derogations are
also requested by the candidate country regarding the application of a specific EU
regulation or part of a regulation.?’ Therefore, derogations must be limited in time
and scope, narrowly defined, and applied in a non-discriminatory manner.?! They
must be accompanied by a clearly defined plan for application and full alignment

13 European Union, 2020.

14 Vlajkovié and Tasev, 2021, p. 86.
15 European Commission, 1999.

16 Uljarevi¢, 2013, p. 11.

17 Nicolaides, 1998, p. 8.

18 Nicolaides, 1998, p. 9.

19 Cali, 2006, p. 85.

20 Bozovié et al., 2022, p. 45.

21 Nicolaides, 1998, p. 11.
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with the acquis. Transitional periods and derogations, including safeguard clauses,
may be agreed also in the interest of the EU, in line with the European Council con-
clusions of 16/17 December 2004.%2

Both, the transitional periods and derogations are approved only in exceptional
circumstances and consider the needs of the candidate country and its ability to
comply with the acquis in the future. Furthermore, they must not undermine or
affect the functioning of the Community’s internal market or lead to undue dis-
tortion of competition. It is obviously not likely that states could obtain derogations
from fundamental Community principles and rules because these kinds of exceptions
could change the character of the Union.>® On the other hand, it is more likely that
they will obtain derogations that do not have significance for the EU but have great
social importance for candidate countries, as well as if the exceptions are applied
on existing members and have been provided in primary and secondary EU legis-
lation. However, in both cases, the candidate countries have to structure and present
convincing and persuasive argumentation for transitional periods and derogations,
which could be based on the existing exceptions provided by the EU legislation, the
jurisprudence of the Court of Justice of the European Union, the practice in past
accession negotiations, and their unique circumstances and needs. The candidate
country must provide credible arguments demonstrating that the requested dero-
gation does not conflict with the fundamental principles of the European Union, that
there are no alternative means to avoid substantial costs that could cause irreparable
damage or reduce its welfare, and that ‘the requested derogation does not have an
appreciable effect on intra-EU trade and competition’.*

From previous accessions, another type of derogation can be identified, de-
scribed as ‘hidden derogations’. These can be agreed upon informally and later im-
plemented through EU regulations and domestic legislation. A prominent example is
the exemption from market-based allocation of network capacities for cross border
exchanges in electricity in Slovenia. While the EU had adopted Regulation (EC)
1228/2003, which aimed to end the administrative allocation of cross-border capac-
ities, the Commission included a provision in the Regulation that allowed the states
to maintain or introduce measures with more detailed provisions. This enabled Slo-
venia to enact new regulations that allowed the allocation of cross-border capacities

22 Presidency Conclusions - Brussels, 16/17 December 2004, Council of the European Union,
6238/1/04 REV 1, 1 February 2005.

23 Asstated in the General EU Position on the Accession of Montenegro to the European Union, ‘Transi-
tional arrangements must not involve amendments to the rules or policies of the Union, disrupt their
proper functioning, or lead to significant distortions of competition. In this connection, account
must be taken of the interests of the Union and of Montenegro’. General EU Position Ministerial
meeting opening the Intergovernmental Conference on the Accession of Montenegro to the Europe-
an Union, Brussels.

24 Nicolaides, 1998, p. 11.
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to the state-owned electricity generating holding. This regime was maintained for
four years after the accession of Slovenia to the EU.%

According to the 2020 revised enlargement methodology for the Western
Balkans, the acquis Communautaire, previously divided into 35 negotiating chapters,
is grouped into six thematic clusters, each covering a specific policy area or set of re-
lated laws that candidate countries must align with to join the EU.26 The Negotiating
Framework is set in the EU General Position for each candidate state. Before nego-
tiations on a specific chapter of the acquis can begin, the candidate country must
submit Negotiation Position for that specific chapter.?” The basic negotiation position
is, obviously, that the candidate country will adopt and apply the whole acquis as it
stands at the time of accession.?® However, in all past accessions, candidate countries
presented requests for transitional periods and derogations. Furthermore, the EU
adopts a common negotiation position, outlining its expectations and requirements
for each chapter. Be that as it may, the official documents in which Western Balkan
candidate countries express their requests for transitional periods and derogations
are their negotiation positions for each of the 35 chapters of the European acquis.

2. EU Enlargement and Western Balkans

The accession of Western Balkans countries to the EU has been among the stra-
tegic goals of the EU’s external policy for over 25 years.?* However, the easiest way to
define the Western Balkans is to describe it as a region that consists of Balkan coun-
tries that have not become members of the EU. This does not mean that the policy of
EU enlargement towards Western Balkans has failed, but it implies that the region is
facing obstacles on its path towards the full membership in the Union. Countries of
the region have varying histories of relations with the EU and different paces of in-
tegration. This section provides a brief overview of the European integration process
of the Western Balkans countries and the current state of affairs. Such an approach is
deemed necessary to provide the wider context of the presence or absence of certain
requests for transitional periods and exemptions from EU law.

Most countries in the Western Balkans region emerged from the breakup of
the Socialist Federal Republic of Yugoslavia (SFRY). From the 1960s, the SFRY
sought to establish economic ties with Western countries, leading to the signing of
the Declaration on Relations between SFR Yugoslavia and the European Economic

25 Kopac¢ and Kulaga, 2024.

26 Ministry of European Integration, no date.
27 European Commission, no date.

28 Mayhew, 2007, p. 25.

29 European Commission, 2018, p. 2.
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Community (EEC), followed by two trade agreements in 1970 and 1973.3° However,
the dissolution of the country and the subsequent wars delayed the integration of
the post-Yugoslav states into European communities. Despite these challenges, the
EU maintained its interest in the region, as reflected in the conclusions of the Presi-
dency of the European Council, which continued to monitor the situation in the
Western Balkan countries.?! Furthermore, the French proposal for a Pact on Stability
in Europe, submitted to the Copenhagen European Council in June 1993, included
Albania as a possible participant, while stating, ‘The countries of ex-Yugoslavia will
be associated in terms of developments of the London Conference and of the situ-
ation on location’.3> However, Before the 1995 Deyton Peace Agreement the EU had
not established policy of relations with Western Balkans, being focused, as many
other international organisations, on preventing and ending the violent conflicts that
engulfed the region.

The elements of the coherent EU policy introduced after the 1996 Rome con-
ference, which consolidated the Deyton Peace Agreement, were the ‘Royaumont
Process for Stability and Good Neighbourliness in South-East Europe’,*® the EU’s Re-
gional Approach that, for the first time, coupled countries of former Yugoslavia and
Albania, and the Council Regulation (EC) No 1628/96 of 25 July 1996 relating to
aid for Bosnia and Herzegovina, Croatia, the Federal Republic of Yugoslavia, and the
former Yugoslav Republic of Macedonia (the so-called ‘OBNOVA’ regulation), which
introduced principles of conditionality in EU relations with the countries of the re-
gion.>* These principles were further elaborated in 1997 Council conclusions on the
principle of conditionality governing the development of the European Union’s rela-
tions with certain countries of Southeast Europe,* stipulating specific condition that
applied to each country of the region.3¢

With the aim of securing stability and prosperity in Central and Eastern Europe,
the EU launched the Stability Pact for Southeastern Europe in 1999 as part of its
Common Foreign and Security Policy (CFSP). The Pact was officially adopted on
10 June 1999 at the EU-led conference in Cologne and subsequently solemnly reaf-
firmed at the Sarajevo Summit on 31 July 1999. In its Common Position concerning
the Stability Pact, the Council referred for the first time to the perspective of full EU
membership for the countries of the region, stating:

30 Commission of the European Communities, 1979, p. 3.

31 E.g. the 1993 European Council in Copenhagen made statements and recommendations regard-
ing the situation in Bosnia and Herzegovina and Albania. European Parliament, 1993, pp. 16 and
35-36.

32 Agence Europe S.A., 1993, p. 6.

33 Ehrhart, 1998, pp. 327-346.

34 Council Regulation (EC) No 1628/96 of 25 July 1996 relating to aid for Bosnia and Herzegovina,
Croatia, the Federal Republic of Yugoslavia and the former Yugoslav Republic of Macedonia, Official
Journal L 204, 14/08/1996, pp. 1-5.

35 Bulletin of the European Union, 1997, pp. 132-134.

36 Delevic, 2007, p. 41.
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the European Union will draw the region closer to the perspective of full integration
of these countries into its structures through a new kind of contractual relationship,
taking into account the individual situation of each country, with a perspective of
European Union membership on the basis of the Treaty of Amsterdam and once the
Copenhagen criteria have been met.%”

This statement marked a fundamental shift in the EU’s strategy towards the
Western Balkans, recognising that full EU membership could address the challenges
faced by the countries in the region. Since then, the question has no longer been
whether, but when and how these countries will join the EU.%® The Stability Pact for
South Eastern Europe in 2008 was transformed into Regional Cooperation Council,
which ‘has inherited the mandate of the Stability Pact to oversee the process of coop-
eration in South East Europe and to support European and Euro-Atlantic integration
of the region’.*

The accession remained linked to the fulfilment of Copenhagen criteria which
is a long-term process that requires commitment of both sides: the EU and Western
Balkans countries. Therefore, the EU responded by establishing more sophisticated
instrument for supporting these countries on their European path. The Regional Ap-
proach was transformed into the Stabilisation and Association process (SAP) which
introduced new tailor-made agreements-the Stabilisation and Association Agree-
ments (SAAs).*° The 2000 Santa Maria da Feira European Council confirmed that
Council’s ‘objective remains the fullest possible integration of the countries of the
region into the political and economic mainstream of Europe through the Stabili-
sation and Association process, political dialogue, liberalisation of trade, and coop-
eration in Justice and Home Affairs’. Furthermore, the Council stated that all the
SAP countries are concerned as potential candidates for EU membership.* The same
was confirmed by the 2003 European Council in Thessaloniki, which underscored
the perspective of the countries of the region to become members of the EU.*? Since
then, the EU has continued to provide financial, political, and technical support to
Western Balkans countries on their path towards full membership in the EU.

In February 2020, the European Commission adopted a new enlargement meth-
odology aimed at making the accession process for Western Balkans countries more
credible, predictable, and dynamic. This methodology was designed to reinvigorate
the enlargement process by introducing a stronger political steer, clustering nego-
tiation chapters thematically, and linking progress to tangible reforms, particularly

37 1999/345/CFSP: Common Position of 17 May 1999 adopted by the Council on the basis of Art. 15
of the Treaty on European Union, concerning a Stability Pact for South- Eastern Europe, Official
Journal L 133, 28/05/1999, pp. 1, preamble, para. 7.

38 Friis and Murphy, 2000, pp. 767-786.

39 Racaj and Danevski, 2023, p. 36.

40 Pippan, 2004, p. 229.

41 European Parliament, 2000.

42 Council of the European Union, 2003.
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in the rule of law and democratic institutions.*® Building on this momentum, in
November 2023 the Commission adopted the Growth Plan for the Western Balkans,
which seeks to ‘integrate the Western Balkan partners into the EU’s single market,
advance regional economic cooperation, deepen EU-related reforms and increase
pre-accession funding in view of accelerating socio-economic convergence of the
Western Balkans to the EU’.** Additionally, visa-free travel to the Schengen area has
been granted to citizens of all Western Balkans countries, further facilitating closer
ties and mobility between the region and the EU.

As was evident from the outset, the pace of European integration among Western
Balkans countries was different and even a quarter of a century after the estab-
lishment of the Stabilisation and Association Process (SAP), the exact timing of each
Western Balkan country’s accession to the EU remains uncertain.

Montenegro gained independence in 2006 and subsequently signed the SAA,
which entered into force on 1 May 2010. The country applied for EU membership
in 2008 and was granted candidate status in 2010. Accession negotiations began in
June 2012, and in June 2025, all 33 negotiating chapters have been opened, with
seven provisionally closed.*® As the frontrunner in the EU accession process, Monte-
negro has prepared negotiation positions for all chapters, which will be analysed in
the next section of this chapter alongside the EU’s common positions.*®

Albania signed the SAA in 2006, which entered into force in 2009. In the same
year, Albania submitted its application for EU membership and was granted can-
didate status in 2014. Accession negotiations were opened in 2022. Albania has
opened negotiations on clusters 1, 2, 3, and 6, covering a total of 24 out of 33 nego-
tiating chapters.?

The Republic of Serbia signed the SAA with the European Union in 2008, which
came into force in 2013. Serbia submitted its official request for EU membership in
2009 and was granted candidate status in 2012. The European Council decided to
open accession negotiations in June 2013. As of early 2025, Serbia has opened 22
negotiating chapters, with expectations that cluster 3 will be opened during the
year.*® The southern Serbian province of Kosovo* has been under international pro-
tection since 1999. It has signed the specific SAA with the European Union and the
European Atomic Energy Community, which contains numerous noticeable differ-
ences compared to other SAAs signed with Western Balkan candidate countries.
The Agreement entered into force in 2016.%°

43 European Parliamentary Research Service, 2022.

44 European Commission, 2024.

45 EU and Montenegro provisionally close public procurement chapter in accession negotiations.

46 European Commission, 2025d.

47 European Commission, 2025a.

48 European Commission, 2025f.

49 This designation is without prejudice to positions on status and is in line with UNSCR 1244/1999
and the ICJ Opinion on the Kosovo declaration of independence.

50 European Commission, 2025c.

345



DALIBOR DUKIC

The Republic of North Macedonia was the first Western Balkans country to sign
the SAA in 2001. The agreement came into force on 1 April 2004, and North Mace-
donia applied for EU membership in March of the same year. Candidate status was
granted in December 2005. However, accession negotiations were delayed due to the
name dispute with Greece and issues connected with identity, language, and history
with Bulgaria. Finally, negotiations were opened in 2022, and screening sessions for
all six negotiating clusters were completed in 2023, although no clusters or chapters
have yet been officially opened.>

Bosnia and Herzegovina signed the SAA with the EU in June 2008, but due to
delays in implementing Furopean Court of Human Rights (ECHR) rulings, it only
came into force in 2015. The following year, Bosnia and Herzegovina submitted its
application for EU membership. After the outbreak of the war in Ukraine and the
decision of the EU to grant candidate status to Moldova and Ukraine, in December
2023 the Council granted candidate status to Bosnia and Herzegovina. Accession
negotiations were formally opened in March 2024, but there was no substantial
progress.5?

The progress of the countries of the Western Balkan region remains unsatis-
factory, even though Montenegro has made significant progress in comparison to
other candidate countries. Two countries have not made any progress for years and
have yet to start the most substantial and challenging part of the accession process:
negotiations on acquis chapters. Since Bosnia and Herzegovina and North Mace-
donia are still in the early stages of integration, they have not had the opportunity
to officially request transitional periods, derogations, or exemptions from EU law.
Conversely, Montenegro, Albania, and Serbia have submitted negotiation positions
on opened chapters and clusters, which include requests for transitional periods and
derogations. Therefore, the next section of this chapter focuses on these requests
and the responses of the EU published in its common positions on the negotiating
chapters and clusters.

3. Transitional Periods and Derogations in Certain
Negotiating Positions of Western Balkans Countries

3.1. Montenegro
In its negotiation positions, Montenegro has generally not requested transitional

periods or derogations for most of acquis chapters. In the summaries of these posi-
tions, Montenegro accepts the full acquis under the respective chapters and declares

51 European Commission, 2025e.
52 European Commission, 2025b.
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its readiness to implement it from the date of its accession to the EU. Furthermore,
Montenegro explicitly declares that it does not seek any permanent exemptions or
transitional periods for the implementation of the acquis covered by those chapters.

There are few significant exceptions. In the negotiation position for Chapter 33
- Financial and budgetary provisions, Montenegro indicated that it expects financial
support from the EU and that

during the transitional period following accession to the Union, the use of temporary
budget compensation and the receipt of cash flow assistance will be approved,
meaning that the amount of funds allocated from the European Union budget to
Montenegro will be equal to or greater than the amount Montenegro will be paying
to the European Union.>

In the negotiation position for Chapter 24, the Montenegrin government stated
that the country does not expect that it will enter the Schengen Area on the day of
its accession to the EU.>* Like many other recent EU member states, Montenegro is
unlikely to join the Schengen Area immediately upon EU accession, as Schengen
membership requires meeting specific criteria that go beyond the general alignment
achieved through accession negotiations.

Montenegro has requested transitional periods for the implementation of several
EU environmental directives under Chapter 27 — Environment and Climate Change.
The EU rules for which Montenegro requested transitional periods for implemen-
tation are: the Clean Air For Europe Directive 2008/50/EC,>* Waste Framework
Directive 2008/98/EC (requested period until full implementation: 31 December
2030), Directive 1999/31/EC on the landfill of waste (requested period until full
implementation: 31 December 2030), Directive 94/62/EC of 20 December 1994 on
packaging and packaging waste (requested period until full implementation: 31 De-
cember 2030), Directive 2012/19/EU on waste electrical and electronic equipment
(WEEE) (requested period until full implementation: 31 December 2030), Directive
2006/66/EC on batteries and accumulators and waste batteries and accumulators
(requested period until full implementation: 31 December 2027), Directive 96/59/
EC on the disposal of polychlorinated biphenyls and polychlorinated terphenyls (re-
quested period until full implementation: 31 December 2025), Directive 2000/60/
EC establishing a framework for Community action in the field of water policy (re-
quested period until full implementation: 31 December 2025), Directive 2007/60/EC
on the assessment and management of flood risks (requested period until full imple-
mentation: 31 December 2035), Directive 91/271/EEC concerning urban wastewater
treatment (requested period until full implementation: 31 December 2035), and

53 eu.me, no date a.
54 Ibid.
55 Art. 13, para. 1, requested period until the full implementation 31 December 2027.
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Directive 2010/75/EU on industrial emissions (requested period until full imple-
mentation: 1 January 2030).%¢

Transitional periods have been granted during the accession negotiations of new
EU member states in complex areas such as waste management and air quality.
It is estimated that Montenegro will require over one billion euros to achieve full
alignment with the acquis in the field of environmental protection.’” Given the
lengthy transitional periods previously granted by the EU in this area, it is antici-
pated that Montenegro will also be granted transitional periods, especially consid-
ering the substantial costs and time necessary for complete compliance with the EU
environmental acquis.

3.2. Republic of Serbia

Like Montenegro, the Republic of Serbia has not requested any transitional pe-
riods or derogations in its negotiation positions for most of the officially opened
chapters. In these positions, Serbia accepts the European Union acquis covered by
each respective Chapter and confirms that it ‘will be in a position to implement it
fully by the date of accession to the European Union’. Furthermore, Serbia explicitly
states that it does not seek any specific derogations or transitional periods for the
implementation of the EU acquis under these chapters.

In its negotiation position on Chapter 15 — Energy, the Republic of Serbia re-
quested a transitional period of 20 years from the date of accession for the full
implementation and adoption of Council Directive 2009/71/Euratom of 25 June
2009, which establishes a Community framework for the nuclear safety of nuclear
installations.’® Additionally, Serbia requested a transitional period of 30 years from
accession for the full implementation and adoption of Council Directive 2011/70/
Euratom of 19 July 2011, which establishes a Community framework for the respon-
sible and safe management of spent fuel and radioactive waste.>® In its Common
Position, the EU invited Serbia to provide further information to substantiate these
requests, as it assessed that there are no grounds for granting such extended tran-
sitional periods.5® This proves that derogations must be justified with clear and rea-
sonable explanations.

Similar to Montenegro, Serbia has requested several transitional periods in its
negotiation position for Chapter 27-Environment and Climate Change. The requested
transitional periods cover various EU directives including: Directive 2007/2/EC
Chapter II, Chapter III, Chapter IV and Chapter V (transitional period of 2 years and

56 eu.me, no date b.

57 eu.me, no date c.

58 Art. 1.

59 Government of the Republic of Serbia, 2021.
60 Council of the European Union, 2025.
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4 months following the date of accession to the EU),® Directive 2008/50/EC (transi-
tional period to be specified in the Directive Specific Implementation Plan), Directive
2016/802 (transitional period to be specified by the Directive Specific Implemen-
tation Plan), Directive 94/63/EC (VOC Petrol stage I) and Directive 2009/126/EC
(transitional period of 2 years following the date of accession to the EU and will
be specified in Implementation Plan), Directive 2016/2284/EU on the reduction of
national emissions of certain atmospheric pollutants (transitional period depends on
the results of negotiations on different emission reduction), Waste Framework Di-
rective 2008/98/EC, Art. 11, (transitional period of 15 years following the date of ac-
cession), Packaging and Packaging Waste Directive 94/62/EC Art. 6, para. 1, points
b, d and e (transitional period of 4 years following the date of accession), Landfill
Directive 1999/31/EC Art. 5(2), points a, b and c of the first subpara. and Art. 14,
point c (transitional period of 15 years and 7 years, accordingly),’> WEEE Directive
2012/19/EU Art. 7, para. 1, subpara. 1 (transitional period of 11 years following the
date of accession), Waste Batteries Directive 2006/66/EC Art. 10 (transitional period
of 11 years following the date of accession), Water Framework Directive 2000/60/EC
Art. 4, (transitional period of 21 years following the date of accession), Urban Waste
Water Treatment Directive 91/271 EEC Arts. 3, 4, 5 and 7 (transitional period of 20
years following the date of accession), Environmental Quality Standards Directive
2008/105/EC Art. 3 (transitional period of 21 years following the date of accession
to the EU), Groundwater Directive 2006/118/EC Art. 6 (transitional period of 5 years
following the date of accession), Nitrates Directive 91/676/EEC Art. 5 para. 4, (tran-
sitional period of 16 years following the date of accession), Drinking Water Directive
98/83/EC (transitional period of 20 years following the date of accession), Industrial
Emissions Directive 2010/75/EU (1 to 8 years following the date of accession ac-
cording to the Directive Specific Implementation Plan), EU Emissions Trading System
(EU ETS) Directive 2003/87/EC (transitional arrangements will be requested after
the Directive Specific Implementation Plan is developed), Fuels Quality Directive
98/70/EC (transitional period according to the Directive Specific Implementation
Plan).%®

In its Common Position on Chapter 27, the EU reaffirmed its general position
regarding transitional periods and derogations, acknowledged Serbia’s requests
for transitional periods and indicated that these issues will be revisited during the
course of the accession negotiations.®*

61 It has been clarified that ‘Final indication regarding number of years required for the transition
period for the full implementation of the INSPIRE Directive will be provided in accordance to the
Specific Implementation Plan for the INSPIRE Directive that is under development’.

62 Furthermore, for purposes of implementation of the Art. 5(2) it has been requested to consider year
2008 as a reference year.

63 Government of the Republic of Serbia, 2019.

64 European Union, no date.
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The distinction between Montenegrin and Serbian requests for transitional pe-
riods in Chapter 27 lies in the specificity of their timelines. Montenegro’s requests set
out exact future dates for the expiration of transitional arrangements, while Serbia
has proposed transitional periods that would begin on the date of its accession to
the EU. Given that the accession date remains uncertain, the precise timeline for
Serbia’s full alignment with the environmental acquis is also uncertain. However,
Serbia must adopt Detailed Plans for the Implementation of Directives, which should
substantiate and justify its requests for transitional periods.®®

Serbia has also requested a transitional period in its negotiation position on
Chapter 33 -Financial and Budgetary Provisions. In a general statement, Serbia
seeks ‘transitional corrective measures related to payments of the Republic of Serbia
to the EU budget’ which duration will be specified during the accession negotia-
tions.®® The rationale is given in the same Negotiating Position: ‘Republic of Serbia
expects application of corrective factors in the transitional period after accession to
the European Union in order for the payments to the EU budget to be lower than the
transfers from the EU budget’.®” In its Common Position on Chapter 33 the EU noted
that ‘this request will be addressed at a later stage of the negotiations’.®

3.3. Albania

As previously noted, Albania has officially opened negotiations on Clusters 1, 2,
3, and 6. Its negotiation positions for Clusters 1 and 6 did not include requests for
transitional periods or derogations. However, requests for transitional periods have
been identified within Clusters 2 and 3. Specifically, Albania has requested transi-
tional periods for Chapters 4, 9, and 28 within Cluster 2, and for Chapters 16 and 19
within Cluster 3.

Regarding Chapter 4 acquis Albania has requested to maintain existing restric-
tions on the acquisition of agricultural and forestry land by EU/EEA and third-
country nationals for seven years following its accession to the EU, or until 31 De-
cember 2037, with a safeguard clause allowing a possible 3-year extension. While
the EU has taken note of the supporting information provided, it has invited Albania
to supply further details on the current status and planned improvements regarding
legal certainty of agricultural land ownership, including the harmonisation of land
registry and cadastral data; the size and distribution of agricultural holdings; the
ownership structure, particularly foreign ownership or leasing; plans for privatising
state-owned agricultural land; and any current or planned post-accession restric-
tions on land acquisition by EEA and third-country nationals. These requests reflect
Albania’s partial alignment with the EU acquis on free movement of capital and the

65 Drenovak Ivanovié, 2019, p. 101.

66 Government of the Republic of Serbia, 2017.
67 Ibid.

68 European Commission, 2017.
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need to ensure equal treatment of EU nationals and Albanian citizens in real estate
acquisition, as stipulated by the Stabilisation and Association Agreement. The EU
emphasises that more detailed information is required before it can take a position
on Albania’s request.5°

In Chapter 9, Albania has requested to exclude Savings and Loans Associations
(SLAs) from the application of all EU provisions related to credit institutions through
an amendment of Art. 2 of the Capital Requirements Directive. While the EU has
reviewed the information provided in support of this request, it requires more de-
tailed data before taking a definitive position. Specifically, the EU seeks further
information on the capital requirements and current supervisory practices for SLAs,
the range of financial products they offer, the types of clients they serve, and their
territorial presence within Albania.”®

Regarding Chapter 28, Albania has requested a transitional period of three years
following its accession to the EU, until 31 December 2033, to comply with the re-
quirements set out in Directive 2001/83/EC of the European Parliament and of the
Council of 6 November 2001 on the Community code relating to medicinal products
for human use. In its Common Position, the EU noted that no transitional period has
been requested for veterinary medicinal products and emphasised that Albania’s re-
quest extends beyond authorisation requirements to include other aspects regulated
by EU law on medicinal products.”! Regarding this request, the EU has highlighted
that ‘any transitional period should not compromise safety of medicinal products
available in other EU member states and that proper guarantees, such as exclusion of
incompliant medicines from mutual recognition in other EU Member State, are to be
considered’. Furthermore, the EU invited Albania to provide additional information
regarding the estimated impact of EU pharmaceutical regulations on its domestic
industry, including the number of medicinal products registered in Albania but not
authorised in the EU, those authorised centrally by the EU, and those authorised
under national procedures of EU Member States, with projections for the accession
date. Albania is also requested to explain how it has considered the complexity of
different EU authorisation routes in assessing impacts on its industry and admin-
istration. Further information is sought on the availability of critical medicines to
patients in Albania and the EU, the similarity of compositions between domestically
and non-EU sourced medicines authorised in Albania and those authorised in the EU
single market, and Albania’s veterinary medicinal products market and authorisation
procedures, which must align with EU acquis.”

As previously noted, transitional periods and derogations may be established
not only in the interests of the candidate country but also in the interests of EU
member states. In its Common Position on Cluster 2-Internal Market, the EU stated

69 Council of the European Union, 2025a.
70 Ibid.
71 [Ibid.
72 Ibid.
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that Member States will be allowed to ‘apply measures restricting access to their
labour markets for workers from Albania as well as in relation to the freedom to
provide services involving temporary movement of workers’.”®

In its negotiation position on Chapter 16 — Taxation, Albania requested various
transitional derogations from the VAT acquis. This is because VAT contributes ap-
proximately 33-34% to the total budget revenues of Albania.” These include ex-
emptions without the right of deduction for certain agricultural inputs until 2035,
and exemptions with the right of deduction for battery electric and plug-in hybrid
vehicles until 2036. The EU has encouraged Albania to reconsider these requests due
to adverse cross-border effects and has suggested different measures, such as flat-
rate compensations percentages under the common flat-rate scheme for farmers. This
is because ‘any deviation from the EU’s VAT system in respect of the tax base could
have an effect on the Union’s own resources for which the basis of assessment would
have to be adjusted in accordance with the relevant acquis’”® Furthermore, Albania
requested exemptions with the right of deduction until 31 December 2036 for the im-
portation, intra-community acquisition, and supply of goods and services intended
for use or placement in technological and scientific parks, as well as in technology
and economic development zones. The EU has insisted that Albania provide more
detailed information regarding the scope of these derogations and their financial
impact before taking a position.

Albania has also requested to apply a reduced VAT rate of 6% until 31 December
2036 on the supply of services in three Albanian marinas. However, the EU appears
reluctant to accept this derogation, because of the fear that such derogation would
undermine fair competition within the single market.”

Albania does not seek only transitional periods, but also permanent derogations
from the VAT acquis. The first aims to exempt (with a right to deduct) the interna-
tional transport of passengers. However, the EU considered the request unnecessary
in view of Art. 98, para. 2 letter a) and Annex III point (5) of Directive 2006/112/
EC. Another requested permanent derogation would exempt from taxation (without
the right to deduct) the supply of buildings or parts of buildings and the land on
which they stand, while allowing legal persons purchasing buildings not intended for
residential use to opt for taxation. The EU has requested Albania to provide further
information on the current legislation in this area and on the details of the requested
permanent derogation.””

In addition to transitional periods and permanent derogations, Albania has re-
quested transitional derogations concerning cigarette excise and the minimum excise
levels, as well as the minimum excise requirements for LPG and natural gas. The EU

73 Ibid.

74  Asllani Ndreka, 2016.

75 Council of the European Union, 2025b.
76  Ibid.

77 1Ibid.
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has requested more detailed information on the scope and rationale of these excep-
tions. Furthermore, Albania has requested to allow the maintenance of the annual
production limit of 100 litres for fruit spirits exempted under Art. 22(8) of Directive
92/83. However, the EU appears reluctant to accept this proposal, as it could un-
dermine EU policy objectives.”®

In direct taxation, Albania seeks to continue taxing interest and royalty pay-
ments to associated companies in other Member States until 2036, with the EU in-
viting reconsideration of the interest taxation and requesting details on the phase-in
of EU rules on royalties. In all common opinions, the EU emphasises the need for
detailed justifications of requested derogations, and the plan of future alignment
with EU acquis before taking definitive positions on these requests.””

Within Chapter 19 - Social Policy and Employment, Albania has requested a
transitional period until 31 December 2032 to implement limit values for nitrogen
monoxide, nitrogen dioxide, and carbon monoxide in underground mining and tun-
nelling facilities, as specified in Commission Directive 2017/164 under the framework
of Council Directive 98/24/EC on worker health and safety. Before taking a position,
the EU has requested further information on the current health and safety measures
related to these substances at the relevant worksites, details about the affected com-
panies and industries, the impact of applying the directive upon accession, and the
industries’ plans for gradual compliance with the directive’s requirements.%°

4. Conclusions

A brief analysis of the evolution of the EU’s approach toward the Western Balkans
shows that the region’s integration prospects emerged largely in response to the wars
and conflicts that followed the breakup of the former Yugoslavia. However, unre-
solved ethnic, national, religious, linguistic, and identity-related disputes continue
to affect the pace of accession processes of certain Western Balkan states. This is
especially the case with countries facing territorial, identity, or historical disputes
with their neighbours or within their own borders, such as Bosnia and Herzegovina
and North Macedonia. Both countries have yet to begin the substantive phase of ac-
cession negotiations and, as a result, have not started discussions on transitional pe-
riods and derogations. Taking into account all similarities between the countries of
the region, it is likely that both mentioned states will submit requests for transitional
periods and derogations similar to those of other Western Balkans neighbours.

78 Ibid.
79 Ibid.
80 Ibid.
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In contrast, Montenegro, Albania, and Serbia have made progress in accession
negotiations, having opened most negotiation chapters. Nevertheless, they have for-
mally requested transitional periods and derogations in only a limited number of
negotiation positions. Serbia and Montenegro have stated in most chapters that they
will adopt and implement the full acquis by the date of accession, without requesting
transitional periods or derogations. A few reasons for this approach can be identified.
First, there is political signalling, as such requests might be seen as undermining the
credibility of a country’s commitment to reforms and harmonisation with the acquis
and indicating a lack of readiness and seriousness in fulfilling obligations. Second,
candidate countries focus on areas where the immediate application of EU legislation
would, according to them, have disruptive effects. Moreover, they are aware of prec-
edents set by previous enlargement waves. Croatia used transitional measures spar-
ingly, and EU institutions now closely scrutinise such requests, particularly under
the new methodology. This encourages newer candidates to conform to the norm of
minimal derogations, unless critical. This does not preclude the use of hidden dero-
gations that will be agreed during the course of accession negotiations. Despite this,
both the EU and these candidate countries expect that negotiations on transitional
periods and derogations will take place as the accession process advances.

All requests for transitional periods and derogations are sector-specific because
they focus and affect complex areas of EU acquis such as the environmental pro-
tection, budgetary, and financial relations with the EU. Although Albania has not
yet opened Chapter 27-Environment and Climate Change, it can be anticipated that
it will seek transitional periods and derogations similar to those requested by other
Western Balkan countries.

The requests for transitional periods and derogations submitted by the three
Western Balkan countries have generally lacked convincing argumentation based
on the existing exceptions provided by the EU legislation or the practice in past ac-
cession negotiations. Furthermore, these countries have not presented detailed plans
for gradual alignment with the acquis to ensure eventual full compliance. Therefore,
in the later stages of accession negotiations, Western Balkan countries should provide
arguments and justifications for all requested exceptions from EU law and provide
plans for progressive alignment with the acquis. Furthermore, the specific character-
istics of the region should be emphasised during negotiations and used as a basis for
requests for transitional periods and derogations.
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