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1 Introduction. The significance of the alternative possibilities of legal protection. 

The aim of our paper is the problem-orientated examination of the alternative 

procedures of handling conflicts – which differ from the traditional legal procedures of 

enforcing a claim – in Hungary which are available for the citizens in cases of harms in 

connection with healthcare services. Besides the descriptive, analytical method, we have 

applied the empirical research during the creation of this paper. We have consulted with 

representative, the Office of the Commissioner for Fundamental Rights, the president of the 

Conciliator Body of Hajdú-Bihar County, and – in the interest of the examination - we have 

examined institutional regulations of handling complaints. In addition to the review of the 

Hungarian system, We demonstrate some foreign legal institutions, drawing a parallel with 

the Hungarian regulation, or show them as precedents. 

First, we will examine the reason for dealing with the alternative possibilities of legal 

protection and enforcing the claim. There are many adverse effects of the litigation. We 

mention, for example, litigation means a huge burden for all parties both financially and 

emotionally, and it takes a much longer time than an alternative way of handling conflicts. In 

many cases, it intensifies the conflict between the parties, but their cooperation is essential, 

so the functional relationship is necessary. The consequence, so the possible compensation 

consists of only one element, the one that is the subject of the claim of the injured party.2 

The healing action needs peaceful conditions and trust and the action – if it is 

exaggerated – conduce to an adverse effect and creates the phenomenon of the defensive 

medicinal activity. Defensive medicine means a substantial financial element and the patient 

is stressed as well. Another malevolent effect that the constant exterior threat as opposed to 

discovering the problems weakens the internal control of the medical society, and creates the 

phenomenon of the ‘honour of the uniform’. 

The examination of the possible alternatives is essential furthermore because there is 

an international trend to avoid the litigation, to popularize the process of the mediator and 

other alternative instruments of legal protection, and to create new instruments which have 

broader authority. In the Scandinavian countries, and New Zealand, the liability system is 



based on the division from litigation. In our opinion, alternative institutions are the future. 

The examples from abroad prove this. 

The undermentioned research proves the importance of the alternative instruments of 

legal protection, and its central question is why the patients sue the healthcare providers? If 

we look back till this point, during the examination of the problems we can see the ways that 

lawsuits can be averted, 3 avoided, 4 and which expectations the tools, institutions of handling 

conflicts must measure up to, and that the alternative possibilities of legal protection would 

measure up to these expectations. 

Researches from many countries – like England, the United States of America and 

Hungary5 - will be demonstrated, the researches had been made with sociological and 

psychological methods. The results are the following ones. 

The information of the patient is the key. Namely, there is a communication problem 

in every case under dispute. According to the researches, most of the patients are displeased 

with the way that the doctors have informed them about their illness, the treatments, the 

possible causes of the faults. Moreover, in connection with the communication, they often 

complain about the apathy of the doctors, the lack of empathy, the lack of care about the 

patient’s personality, comfort. 6 

The most important lessons of the researches are the four main causes in the 

malpractice actions.  The patients mentioned the causes in the following order by their 

importance: 

One of the causes that the patients are displeased with the standards of the healthcare 

supplies, and they think that if their cases become public, they would prevent similar cases. 

we suppose that for the sake of this cause, an examination by an authority or the institution 

of the Ombudsman is perfectly convenient. 

The second motive which is stressed by the patients that the communication is not 

adequate towards them, they feel that doctors do not show solidarity, they do not 

communicate in the right tone.7 If the patient feels that they have not been thoughtful enough 

in connection with his problem, litigation is understandable because of his injury. Another 

problem is they do not know that there was negligence or an unavoidable result due to their 

lack of specialised knowledge. So they want the process to be examined to know what has 

happened. An efficiently working institutional tool of handling the conflicts or the process of 

the conciliator body would be a proper solution. 

Another motivation that the injured patients want to get compensation, but the 

compensation is not the first aim for most of the patients.8 This is entirely understandable, 

but we can say that it does not necessarily need litigation. A settlement made during the 

process of a mediator or an examination by a specific administrative board can give this 

compensation too, eliminating the disadvantages of the classic ways of enforcing the claim. 



Because of that, not only the legal proceedings are useful – which can assure the 

compensation for the injured party - but those procedures are too, which cannot assure the 

compensation, but by examination, they can give answers and obligate the institutions in 

towards changes. 

Finally, the injured patients have mentioned that they want to know who was liable 

for their damages and want this person to take responsibility for that. 

Most of the patients say that if they had cared for them, explained the circumstances 

of the events, took the responsibility and apologised, they would not have sued. In many 

cases, the claim of the institution of action is born because the healthcare institution does not 

deal with the patient’s problem, or not in an appropriate way, and the injured party has no 

other possibilities.9 They mentioned that if the liable ones have paid for them without 

litigation, they would not have sued.10 

The concluding lesson of the research is that the alternative possibilities of legal 

protection are useful and practical ways to solve the conflicts with the healthcare services. 

With them, the aims of the injured patients and their relatives are much available. 

The alternative possibilities of debate settlement are in two groups in this paper.11 I 

examine the classic alternative possibilities of debate settlement, so the process of the 

healthcare mediator and the conciliator body. With these, the compensation is available too, 

so these are alternative possibilities for compensation. Besides, we examine the alternative 

possibilities of handling conflicts, so the institutions which ensure possibilities of plaint and 

examination. Usually, these do not end with compensation for the complain, the aim is to 

discover the facts, the cause of the problem, and to conclude the lesson and to avoid the 

similar cases. 

2 Alternative possibilities of handling conflicts 

2.1 Representative of rights of patients 

The  birth of the representative of rights of patients is connected with the entry into 

force of the CLIV Act of 1997 (Health Act) which contains the patients' rights12 – these have 

high importance level in Europe – breaking with the paternal view of the prior Health Act. In 

favour of following the observing of the rights from the new act, the representatives of rights 

of patients have begun to work in many healthcare institutions after the entry into force of 

the Health Act – without legal obligation – and the hospitals have been employed them.13 

On the 1st of January 2000, the independent system of representatives of rights of 

patients was born.14 First, this means personal independence, because the representative 

cannot be employed by an institution and be the representative in it at the same time.15 

Secondly, this means institutional autonomy, so the representative is employed by an 



institution – defined in the Act – as the Integrated Legal Protection Service.16 We believe that 

this independence should be notorious and be pronounced in favour of the trust towards the 

representatives. 

The base of the activity of the representatives is that the patients visit them with their 

problems. The consultation and the connection are essential parts of their process.17 There is 

a legal obligation for healthcare institutions to insert the name, the availability and the time 

of the consulting hours of the representative.18 There are many goals and effects of the 

consultation with the representative. In some cases, people ask for information in connection 

with their rights and possibilities of due process, or they make observations in connection 

with the services, or they complain. 

If the patient does not want to ask only for information, but he wants to complain or 

report a problem, the representative helps to access to the healthcare documents and to ask 

questions and make perceptions.19; he gives a helping hand to handle the complaints in many 

ways, he listens to the claims, and offers the most competent forum to the patient. The most 

important task of the representative is to solve the conflicts, the problems on a local level, 

therefore on the lowest one.20 Their mission is – according to the law – to urge the injured 

people to use the out of court possibilities. For example, to use the possibility of conciliation 

between the patient and the institution, making an agreement, turning to the representative, 

send the complaints to the institution instead of suing. 

If the injured party wants to complain, the representative helps with it. He helps to 

word the complaints, or he can make a claim himself in the name of the patient and represent 

the patient during the process by written authorisation.21 

It is an important task of the representative to follow the operation of the healthcare 

institution and – if it is necessary – makes perceptions. If he detects illegal practice, 

deficiency, he must report this to the head and the conservator of the institution, and he can 

also suggest the solution at the same time.22 

The Health Act gives as a task for the representative also to inform regularly the 

healthcare employees of their rights, and the connected amendments of the rules. In our 

opinion, it would be vital and useful if the healthcare employees would receive solid pieces of 

information, to know well the rights and obligations of both parties and the connected 

amendments. 

However, in real life this does not work that way. To work well, we are convinced that 

more representatives and consulting hours are needed, beside the existing 23 

representatives. 

It is necessary to increase the number of the representative, because the low number 

is the central factor against the more effective working of this legal institution.23 



Since the formation of the representative system, the most frequent complaints are 

connected with injuring the same rights. One of these is the injuries of the right for 

information. There are significantly many disputes which are preceded by harming dignity. 

In the latter cases, conflicts were born by hindering the patients, the communication with 

jeer, violating the intimacy or the bias.24 There are many complaints because of the lack of the 

sufficient health care services too. In most of these cases, the insufficient health care services 

are the problem, but there are complaints in connection with the system of the waiting-list, 

booking, the psychiatric services, or the gratitude-money. 

In Austria for instance, there is a similar representative system (PA system) to the 

Hungarian one. First, it was configured in Carinthia and Upper-Austria in 1991 than in 1993, 

the employment of the representatives became compulsory for every province. Centrally, 

there are only frame rules, so the representative systems are structurally different in every 

province, and differ from each other by their authorities and the duties of the PA-s.25 Just like 

their Hungarian colleagues, the Austrian PA-s inform the patients, help with their rights and 

represent them in any process related to enforcing the patients' rights. 

2.2 The complaints towards the healthcare institution and the conservator 

The Health Act gives the opportunity for the patient to complain to the healthcare 

supplier in connection with the healthcare service. The institutional complaints settlements – 

as the name suggests – do not give a chance for examining irrespectively of the hospital, this 

works within the hospital, as the first and general opportunity for the injured patients. The 

existence of an efficient inner control is essential for the institution. Because of this, the case 

will not be examined outside of the institution.26 The representatives often help in this way, 

according to the features of the dispute and the will of the patient.  

One of the problems is that the law says only that the healthcare service provider and 

its operator must examine the complaints in connection with the services and they must 

inform the patient at least in 30 workdays. The law orders the healthcare institutions to 

create the regulation on the procedural order of handling complaints, but it does not request 

the same thing from the operator. The consequence of this is that the documents are entirely 

different, and this is against the efficiency of handling complaints of the institutions. In many 

cases, we have encounter regulations which formally do the requirements of the law, but do 

not give real possibilities for legal remedies, and let full discretionary power to the health 

institution. In favour of making the institutional handling complaints more efficient, we 

suggest unifying the proceedings. This unification can be successful with strict rules and with 

the help of the direction from the Integrated Legal Protection Service, which will determine 

the frame of the regulations on handling complaints. 



Earlier, regulations of handling complaints could be got taped by the centre 

institution supervised by the Minister of health.27 We believe that this opportunity must be 

used again, and must be compulsory, because the revision of the many institutional processes 

is necessary, and the designation of the competent body is justified too. Every regulation 

must contain at least the form of the complaints, the place where to hand in them, where to 

report them, the form to examine the documents, the process of the examination, the 

elements of the decision, the order of the notification, the fact that the use of the right of the 

complaints does not mean that the patient cannot turn to other organizations which are 

contained in other laws. In many cases, these elementary pieces of information do not turn 

up. 

The 1st Subsection of the 29th Section of the Health Act eensures the opportunity for 

the patient to complain to the conservator of the healthcare supplier in connection with the 

healthcare service. The examination of the complaints by the conservator is based mostly on 

the information from the institution. So, while in theory, this is a superior forum than the 

institution, the examination ends with a similar result to the examination by the health 

institution. 

It can be said that – despite its importance – the complaints, towards the institution 

and the conservator, usually do not end with the result expected by the patient. The detailed 

examination usually means an incompetent way, and the complainant gets a short, 

dismissive order which does not explain or answer anything well. The examination just in 

some cases ends with the admission of the problems, the apology, the offer for out of court 

settlement. If it becomes possible that this possibility gives soothing answers and legal 

remedy in more cases for the patient, the numbers of the excessive, inadequate social and 

legal reactions would be smaller. 

The clinical mediator is a very known form of the institutional settling of a complaints 

abroad. In our opinion, this is a very positive institution, which can be used in Hungary too. 

In the United States of America, there were many experimental programs examining the 

representative if he – who is employed in the health institutions – can or cannot influence the 

number of the actions for damages and the extent of the satisfaction of the patients.28 In 

these programs, impartial mediators have done the every-day-job in the hospitals, who were 

adept in handling conflicts and medical work. The most important task of the mediator was 

to help the communication for example in those hard cases, when there has been 

complication during the medical interference, or the patient had died, or when the patient 

has not been satisfied with the result of the treatment, with the level of the service, with the 

information and he has deliberated to litigate.  

Also, the mediators have taken a hand in the examination of the problematic cases 

and the faults, and they had to suggest solutions with which the similar cases would be 



avoidable. Furthermore, they have taken a hand in the information of the healthcare 

employers. The programs have ended with unmistakably positive results, the number of the 

actions for damages against the hospitals has decreased, so the costs in connection with the 

actions because of malpractice and the number of the public negative cases have decreased 

too. The programs have contributed to the identification of the system-errors, to the 

development of the innovates, the programs have revised the satisfaction of the patients and 

the healthcare employers. After a year and a half, according to the data of an experimental 

program in every case when a mediator has participated, the two-tierce of the cases have 

been solved out of court in 10 hours. There are similar intentions in many countries of the 

European Union, for example, in some hospitals of Belgium, France, the Czech Republic, 

Ireland there are the impartial mediators who are employed by the institution and help 

immediately in the complicated cases. In other countries, like Estonia and Luxembourg, there 

are mediators too who help solve the conflicts between the healthcare supplier and the 

patients, but they are not employees, if it is necessary, the institution makes a contract with 

them. In Slovenia, the Association of Health Institutions ensures a proper education for the 

mediators of the hospital and allow them a job to the institutions. 

2.3 Complaint to the healthcare administrative agency 

According to the rules of the XI Act of 1991, on the healthcare government and 

administrative activity – hereafter: Ehi. – the healthcare administrative agency supervises 

the emergence of the rules on the operation of the healthcare institutions and supervises the 

healthcare suppliers.29 If it is suspicious that there is the breach of the professional rules, the 

patient can complain to the healthcare administrative agency – besides the institution and 

the conservator – which can use two different kinds of process. 

The aim and the result of one of these is a stand-in connection with the individual 

complaints of the patients, in the case of a rightful complain the aim and the result is the 

restoration of the legal status, the remedy of the injury and the necessary actions.30 This 

process is based on the CLXV Act of 2013 (hereafter: Complaint Act).31 According to the 

Complaint Act, anyone can complain32 or tender a public announcement33 to the state or the 

local government agency. This possibility lives in connection with the healthcare services too. 

Thus, the complaints and the public announcement can be tendered to the healthcare 

administrative agency which is authorised to give the operating permit for the healthcare 

suppliers.34 

After six months from the harmful activity or the knowledge of the malpractice, the 

examination of the complaint can be passed over, the complaints which are tendered over a 

year are automatically rejected. These rules from the Complaint Act are in many institutional 

regulations on handling conflicts. The short of the term compared to the litigious possibility 



is not justified, because it is opposed to the out of court examination and solution. Deciding 

the dispute, the competent supervisory system – which operates in favour of the professional 

supervision of the healthcare suppliers – has an important role. The supervisor is in the 

register of the healthcare employees, has a professional qualification, knowledge and 

practice, and the Chief Medical Officer registers him and names his speciality.35 The 

supervisors examine that the services have been – or have not - implemented according to 

the healthcare rules, directives, methodology letters and professional protocols. The 

examination does not end with an order, but with a notification, so remedy is not possible.36 

If the complaints are grounded, the healthcare institution must ensure the restoration of the 

legal status and the necessary actions, for example, to cease the causes of the problems, to 

initiate the impeachment and the institution must send a written notice to the healthcare 

administrative agency. 

At the same time, the ÁNTSZ is authorised to initiate a process ex officio in 

connection with the professional supervision of healthcare services. In this case, the 

examination is done according to the rules of the CL Act of 2016 (hereafter: Ákr.) and a 

mandatory decision is born with the possibility to impose a healthcare fine. Unfortunately, 

this examination is not possible in connection with individual complaints. If we examine the 

two proceedings, according to the law, the order of the Complaint Act has a secondary nature; 

its proceedings can be done if the complaints are not under the scope of another process, for 

example, an administrative proceeding. In practice, in the case of individual complaints, 

adjustment procedure is done automatically and, after that, if it is reasonable, the official 

administrative procedure is done too. 

In our opinion, this is not necessary. The possibility of complaints to the healthcare 

government body would become a more efficient instrument for legal protection if, during 

the examination, an obligatory decision would be made, which would be a subject of a legal 

remedy and not just a notice. It can be possible if there would be a chance to do the process of 

the Ákr. in the case of individual complaints, and to make an obligatory decision, and if it is 

necessary to impose fine. As the Health Insurance Commission had had the authority to 

examine, impose a fine in cases of individual complaints. The professional supervision ex 

officio is completed, appropriately, with the individual complaints, they can show problems 

which make the act of the healthcare government body necessary. The suggestion is in 

connection with the practice because in decisions which impose healthcare fees, we can find 

references to prior adjustment procedure, so individual complaints have started the 

examination by the Ákr. and imposing the fee. 



2.4 The Office of the Commissioner for Fundamental Rights 

When the professional rules are not observed, this causes damage for the patient so 

there is an infringement. In this case, in Hungary, the commissioner is not an alternative 

solution during the legal claiming, because he cannot examine medical-professional 

questions, and cannot suggest paying compensation. There is infringement too when the 

right to dignity is harmed during the treatment. This kind of infringement can establish to 

enforce the claim for non-material damages on the litigious way, but in these cases, the 

commissioner can be an alternative solution.37 

The Ombudsman deals with regularly the problems in connection with the 

enforcement and ability for enforcement of the rights of the patients, through complaints or 

ex officio. In 2011-2012 this subject was a seeded examined area of the commissioner for 

fundamental rights. 

The CXI Act of 2011 (hereafter: Ajbt.) has the rules on the commissioner for 

fundamental rights. It begins with his competence. 

It is elemental that complaints must be reported against the right authority. The 

competence is based on the (1) Subject of 18. § in the Ajbt., which classes these institutions as 

institutions providing public services.38 

To determine the competence, it is necessary that the activity or the negligence of the 

authority breaches a main right of the petitioner or causes a direct danger to the breach. The 

Fundamental Law (the Constitution of Hungary) appraises the right of health and the 

obligation to organise the Health Service, but the rights of patients are specified by the 

Health Act. The competence of the commissioner to examine the complaints in connection 

with the infringement of these rights is based generally on the fact that these rights come 

from the right of dignity, which is written in the Fundamental Law, and it is a basic right.39 

A further condition of the examination is that the complainant was already used over 

the possibilities of administrative legal redress – except the judicial supervision of the 

administrative order – or that there were not any other ways. 

Even if the competence exists, it is not sure that the investigation can be conducted, 

because in some cases the petition can be refused without investigation.40 During the 

investigation, the Ombudsman has different rights. For example, he can ask for an 

explanation from the examined institution, ask for the copy of the documents, ask the 

supervisory agency of the examined authority to investigate and perform field-monitoring.41 

If the infringement of a fundamental right or a direct danger to the infringement is 

ascertainable than the commissioner for fundamental rights has several options. He does not 

have regulatory powers, he does not make compulsorily decision, he cannot determine a fine, 

but he has the power to make commendation to the concerned authority or its supervisor to 

solve the problem. On the performance of the commendation, the concerned part must 



inform him within 30 days. If there is not the necessary action, or the commissioner for 

fundamental rights does not agree with the action, he puts the case to the Parliament in the 

annual report, and he can ask the Parliament to investigate it.42 

According to the reports of the Ombudsman - on the health care complaints – there is 

an annual feature that the number of the complaints when the competence does not exist is 

very high.43 This proves that there is a great need for an investigation by the Ombudsman. 

The cause of the high rejection of the complaints is that the Ombudsman has very narrow 

competence in healthcare questions,44 as we mentioned before, and the personal conditions 

does not exist neither in number, nor in qualification to deal with more complaints. 

During examining the example from the other countries, we have seen independent 

institutions, unalike the Ombudsman, dealing with healthcare in New Zealand and the 

United Kingdom, which have broader authority and bigger staff than in Hungary. Both in 

Hungary and in the examined countries, the Ombudsman has not got definitive, official 

rights, so it has a complementary role in the system of legal protection. His/her role is to find 

the problems of the system according to the examinations based on the complaints and 

investigations ex officio, and to invite the organisations to solve them. The complement legal 

protection is different, however. If an independent Ombudsman is dealing with healthcare, 

the corresponding legal protection is more significant. We emphasise on the United Kingdom 

where there is an alternative solution to avoid disputed processes. Although there are many 

problems in connection with the Ombudsman in Hungary, in our opinion, after creating the 

institution of an Ombudsman - dealing with healthcare complaints – there has to be more 

significant results. The number of the complaints, the extent of the problems makes it so that 

is reasonable, in the present system, for at least one substitute to help the Ombudsman. 

3 Alternative compensation ways 

3.1 Process of the mediator 

There are two models of the mediation. First, there is the arbitration model, during 

which the arbitrator – chosen by the parties – makes (mainly) the final decision45 in the 

disputed case. Because the parties relinquish their right of decision and convey it to the 

arbitrator, this technique does not belong to the arbitrations,46 but it is quite similar to the 

juridical way. However, the arbitrator is not a specialised judge, so he has pervasive 

discretionary powers, and he must solve the conflict between the parties respecting the 

principle of neutrality and impartiality. The arbitral tribunals, which are specialised in 

conflicts in connection with the healthcare services, can be found in the United States of 

America and Germany. In the United States of America there are the pretrial screening 

panels.47 The most important task of these bodies is to filter out the malicious processes, and 



if it is possible, to close the cases with agreements, and if it is not possible, to prepare for the 

judicial way. The number of the members are from three to seven. The panel usually consists 

of a judge, and one or more physicians specialised on the subject which is the object of the 

dispute.48  

In Germany, the medical chamber operates institutions which are process similar to 

the arbitration, but are not wholly the same, because the decision is not compulsory for the 

parties. The German Medical Chamber operates authorities, professional authorities and 

mixed authorities, which make settlements. The territorial medical chambers initiated their 

settings. The bodies decide the disputed questions between the doctors and the patients, and 

they can decide the legality of the claim and/or the amount of the compensation. The 

professional bodies give a professional opinion in connection with that the service which was 

performed to the patient was on the right level, or not.49 Voluntarily working is the base of 

the process, and it is a free possibility for the patients, the medical chamber pays the costs 

from the payment of the hospitals.50 

The second model is the mediator model. This is based on cooperation, it is peaceful, 

and a mediator helps the parties to create a settlement. His task is to control the process of 

handling problems, so he does not judge, does not evaluate, does not decide the dispute. His 

role is to approach the sides and to revise the relationship between the parties.51 

The Hungarian Health Act orders that the parties must initiate together the mediation 

to solve the dispute – between the patient and the healthcare supplier - out of court.52 The 

Health Act rules the alternative ways. However, it does not determine that it must be the 

mediation or the arbitration model. The CXVI Act of 2000 on the mediator’s process 

(hereafter: Közvtv.) answered the question with promoting the mediation in Hungary.53 The 

detailed rules are in the 4/2001-es EüM-IM Decree. 

During the mediation in connection with the healthcare disputes, voluntariness  is the 

base. So, the process can only be conducted if the patient and the healthcare supplier 

participate.54 Any party can be initiate the process. Nevertheless, the professional 

confidentiality is another essential principle and every party in the process must respect it.55 

This is a massive advantage against the judicial process because that is – with some 

exceptions – public and the press is always interested. Another advantage of mediation is the 

fact that it does not cause conflict between the doctor and the patient or does not raise it. The 

aim is to prevent the conflict, to find common ground from which everyone will win. The 

proper communication, the proper information, taking the personal responsibility, paying 

respect to the interest of the other party and the mutual compromise is necessary for the 

agreement, the mediators ensure these are assured mainly during this process. In the case of 

a conflict, the former ones would be the most important to the patient, as the research56 

mentioned before, clearly shows. 



The healthcare supplier and the representative inform the patient of the possibility 

and the terms of the mediation. The petition must be reported to the competent chamber of 

judicial experts. The chamber sends the petition to the other party who must declare if he 

contributes to the mediation. If every party agrees, after covering the costs, they must decide 

the content of the health mediation council.57 They appoint the members of the council from 

the register of the Hungarian Judicial Professional Chamber (MISZK). 

The first hearing of the healthcare mediation council must be made at the very latest 

on the 30th day after the agreement on the mediators. If the parties cannot agree, in 4 

months after the first meeting, the process will be terminated. If the mediation is successful 

and the agreement was settled, then it becomes written, and the parties and the members of 

the council will sign it. If the party does not perform the agreement during the period of 

performance, the other party can ask the court to put an enforcement clause to the 

agreement. In this case, the agreement is enforceable according to the LIII Act of 1994.58 

Even if we believe that it is good that in Hungary there is a mediator system on the 

healthcare, but it is unfortunate to admit that this form does not work, it did not make 

good.59 One of the reason is the lack of information both for the patients and the public, so 

there is not appropriate trust in it. The conduct of the healthcare service providers that they 

shift responsibility, and that they are not interested in nor the public knowledge of this 

solution, nor to search mistakes constantly - these facts are negative too. It is our opinion the 

fact that this possibility is not free of charge, represents a problem too. The costs can be 

around 100.000 Ft. The liability insurance companies do not prefer the out-of-court 

settlements, and agreements are compulsory to them, only if they had participated. However, 

some procedural rules are against the success of the healthcare mediation too, so their 

correction is essential for the mediation to become a well-known, active form of handling 

conflicts. We will express our proposal in the following chapter. 

3.2 The process of the conciliator body 

The conciliator bodies have been formed to solve the consumers’ disputes out of court, 

operating as independent institutions next to the county and the capital Commercial and 

Trade Chambers, and these consists of a president, assistant president and members. These 

bodies are very effective and popular ways of enforcing a claim, because they are quick, 

cheap, based on collation and aim to make an agreement, in their processes a decision will be 

born even in the case of inefficiency, and it is compulsory. These procedures are available in 

connection with the healthcare services from May of 2004.60 The data of the reports of the 

conciliator bodies show that the process in connection with the healthcare services is 

sporadic, if there is one, it is usually in contact with the medical aids.61 Because the features 



of the processes of the conciliator bodies do not concern our topic very much, we enhance the 

positive rules of the process which are proper to reform the mediation in the healthcare area. 

The competence of the conciliator bodies covers the disputes between the consumer 

and the enterprises, in connection with the quality and the safe of the goods and services, 

product liability, signing a contract, and performing the contract. In the case of the 

healthcare services – according to the practice – the patient is a consumer if he has paid 

directly for the healthcare service. If the OEP is financing the service, there is not consumer 

contract – according to the practice of the conciliator bodies.62 If the healthcare institution 

operates as a budgetary agency, it acts as an economic organisation in the mirror of its civil 

legal connections, so in this way, the conciliator bodies have competence above them.63 

Before initiating the process, the party must try to relate with the concerned economic 

organisation. The process can be started only by one of the parties: the social organisation, 

which represent the consumer or the interests of the consumers, and it can be initiated with a 

written petition to the president of the body. The other difference is that, in the case of 

mediation, the process can only be performed if the other party agrees, so if both of the 

parties accept this form. In the case of the procedure of the conciliator body, if the authorised 

party initiates the process, the body will decide, the other party’s permission is not required. 

After examining the competence and the jurisdiction, the president decides about the 

date of the hearing and sends a notice about it. The conciliator body works as a council with 

three members,64 one of them is nominated by the consumer, the other by the enterprise 

from the list of the members of the conciliator body. They choose the president. It is 

necessary that at least one of the members has a legal qualification, but I assume that a 

member with healthcare qualification is needed too. The first aim of the process of the 

conciliator body is to make an agreement which suits the rules. In this case the council 

ratifies it, and the decision is compulsory. The process ends with a decision even if the parties 

cannot agree. This is an advantageous feature according to the mediation. In this case, the 

operating council decides either the rejection65 of the consumers' petition, either to make 

compulsory decree or proposal – if the petitioner wins the dispute – it depends on that the 

economic organisation has or has not accepted the compulsory feature of the decision. If the 

enterprise does not perform the agreement and the compulsory decree, the consumer can ask 

to put an enforcement clause to the decree. In the case of a proposal, the malpractice of the 

economic organization has its consequences too, the conciliator body can publish the essence 

of the dispute and the result.66 

The process of the conciliator body has many positive features, which can be applied 

during the mediation, to increase its effectiveness. One of this opinion’s reasons is that it 

makes sure to solve conflicts and get compensation in an out of court way. Naturally, this is 

the advantageous side of the out of court way. So, the process is much quicker because the 



rules order deadlines to perform the procedure. However – in contrast with the mediation – 

the decision is given quickly, and its feature is based on the declaration of the enterprise. 

Along with the time efficiency, the lack of costs is essential too. We think this optional feature 

is a substantial positive fact, in contrast with the charges of the mediation. Moreover, it is 

important that the aim of the process is to solve the conflict with collation, to examine the 

problem reassuringly for the consumer, and to solve it appropriately for both parties. The 

consultation happens many times, because this is not just the aim of the process, but it is the 

premise of the institution of the process that the consumer must try to solve the case with the 

enterprise. But, the mutual agreement on initiating and performing the process is not 

necessary. We consider that the rules of the conciliator body are more beneficial, because the 

consensus – which is required in the case of mediation – often disconcerts the possibility of 

solving the dispute. 

4 Final thoughts 

In connection with the legal options in the case of conflicts, injuries, damages in 

connection with health care services the main problem in Hungary is , in our opinion, that 

the classic form for disputes and enforcing claims predominates the alternative ways out of 

all proportion, and the latter ones are rarely applied. We think that one of the main reasons is 

that the system of the alternative methods of legal protection is complicated, the possibilities 

are not known appropriately. Rationalization an integration of possibilities is needed to make 

the system to be more comfortable to survey. 

We have seen many functioning problems. Because of these, forms of compensation 

and handling conflicts do not operate according to the will of the legislator, nor the aims and 

the mechanisms in the rules. Problems in connection with the efficiency are against the use of 

these alternative ways. Our suggestions were reviewed in connection with the legal 

institutions. 

The main principle during reforming the system is that the disputes must be solved on 

the lowest proper level. For this, a system needs, in which - beside the classic enforcing of a 

claim - there are alternative ways at different levels insuring legal protection, ending disputes 

and compensations. 

If we investigate the alternative ways of handling conflicts, the main points must be 

the representatives. The base is a system consists of educated representatives of the rights of 

the patients with enough number, as we have seen it in connection with the Austrian system 

while examining the activity of the PA. If we want an efficient, popular alternative system, the 

number of the representatives of the rights of the patients must become the first forum. 

Examining the claims, in connection with the character of the complaints, they would suggest 

the most suitable out-of-court forum and help the claim. 



In the system, an efficient investigation mechanism of a complaints, which creates an 

internal control, is needed. Healthcare institutions must see that it is their interest to solve 

internal problems by the internal control mechanism and fewer conflicts would exist out of 

the institutions. However, for this real efficiency of the investigation of a complaint is needed 

and not just the formal performance. We think that institutional investigation of a complaint 

is better than the complaint about the operator, because circumstances can be better 

examined, people can be listened, compared with the situation when the operator can work 

only by his documents. Based on the researches, the efficient institutional investigation of a 

complaint improves the quality of services. 

Between the mechanisms of the legal protection, there must be an organisation with 

official authority, which examines ex officio and according to the complaints of the patients, 

gives binding decisions, and has the power to impose fees. The Health Insurance Commission 

has operated this way, and at present the Public Health Organizations of the Government 

Offices does this. We do not think that the discrimination of the individual complaint and the 

investigation ex officio is necessary because there has not been any discrimination in the 

proceeding of the Health Insurance Commission. An organisation with official authority 

improves the quality of services too in connection with the enforcement of the binding 

decisions and the disputes. 

Besides these, a healthcare commissioner is needed as an additional legal protector. 

In countries which have Ombudsman's dealing with healthcare complaints, this additional 

legal protection institution is very popular and efficient. 

In our opinion, a conciliation way for compensation would be enough, but basic 

modifications are needed in connection with the procedure and more popularity is necessary 

too. In the case of mediation, the healthcare disputes have not already been under the scope 

of the general order, while only the financial consumer legal disputes are privileged from the 

general rules of the conciliation hearing. In our opinion, the best solution will be if the 

healthcare mediation would be the base, and some provisions of the conciliation hearing 

would correct it. 
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